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Highlights 


Briefings on How To Use the Federal Register—For 

details on briefing* in Washington. D.C. sec 
announcement in the Reader Aids section at the end of 
this issue. 


8942 Protection of Human Subjects HHS/FDA issues 
Final regulations on informed consent requirements 
and establishes standards for and lists review 
activities of institutional review boards for clinical 
investigations; effective 7-27-81 (Part IX of this 
issue) (4 documents) 

8884 Black Lung Labor/ESA proposes procedures for 
handling discrimination complaints filed by coal 
miners (Part 11 of this issue) and clarification of 
situations where a lessor of mining property will not 
be liable for payment of benefits; comments by 
3-30-61 (2 documents) 

8622 Food ReHef Programs USDA/FNS announces 
new income poverty guidelines to determine 
eligibility for free and reduced price meals and free 
milk in centers under the Child Care Food Program 
and for sponsors under the Summer Program; 
effective 1-27-61 

8922 Food Stamps USDA/FNS sets standards of 

eligibility for duration of an emergency; effective 
1-27-61. and proposes procedures for assistance 
during natural disasters and modification of 
procedures for replacement of lost or stolen 
authorizations and nondelivered, stolen or 
destroyed coupons; comments by 3-30-81 (Part VIII 
of this issue) (3 documents) 

CONTUJUtO INSIDE 
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FEDERAL REGISTER Published daily, Monday through Friday, 
(not published on Saturdays. Sundays, or on official holidays), 
by the Office of the Federal Register. National Archives and 
Records Service, General Services Administration, Washington. 
D.C 20408. under the Federal Register Act (49 Stat. 500. as 
amended: 44 U.S.C. Ch. 15) and the regulations of the 
Administrative Committee of the Federal Register (1 CFR Ch. I). 
Distribution is made only by the Superintendent of Documents, 
U.&. Government Printing Office. Washington. D.C 20402. 

The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be 
published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 

The Federal Register will be furnished by mail to subscribers, 
free of postage, for $75.00 per year, or $45.00 for six months, 
payable in advance. The charge for individual copies Is $1.00 
for each issue, or $100 for each group of pages as actually 
bound. Remit check or money order, made payable to the 
Superintendent of Documents. U.S. Government Printing Office, 
Washington. D.C. 20402. 

There are no restrictions on the republication of material 
appearing In the Federal Register. 

Questions and requests for specific information may be directed 
to the telephone numbers listed under INFORMATION AND 
ASSISTANCE in the READER AIDS section of this issue. 


Highlights 


9006 Manpower Training Programs Labor/ETA 

proposes to revise rules concerning complaints, 
investigations and sanctions under the 
Comprehensive Employment ond Training Act: 
comments by 3-30-81 (Part XUi of this issue) 

8608 Rural Housing USDA/FmllA announces 

moratorium on transfers and assumptions of certain 
Section 502 loans: effective 1-30-81 

8996 Energy Conservation DOE/SOLAR solicits 

suggestions by 5-27-81, for new conservation and 
renewable resource measures to add to Residential 
Conservation Service Program (Part Xll of this 
issue) (2nd of 3 documents) 

8646 Petroleum Allocation DOE/ERA issues notice of 
intent regarding “national domestic crude oil supply 
ratio” (DOSR) 

8469 Gasohol Treasury/BATF provides Final 

regulations relating to denatured alcohol and rum; 
effective 2-26-81 

8566 Improving Government Regulations Commerce/ 

Sec'y amends semi-annual agenda of proposed 
regulations 

8513 Freedom of Information GSA provides 

procedures for public access to records: effective 
1-27-81 

8529 Privacy Act Document OPM 

8823 Sunshine Act Meetings 

Separate Parts of This Issue 

8854 Part ll f Labor/ESA 

8860 * Part III, EPA 

8890 Part IV, Labor/ESA 

8894 Part V, Labor/PAWBP (2 documents) 

8908 Part VI (DELETED! 

8910 Part VII. Commerce/Sec’y 

8922 Part VIII, USOA/FNS (3 documents) 

8942 Part IX. HHS/FOA (4 documents) 

8982 Part X, EPA 

8986 Part XI, EPA (2 documents) 

8996 Part Xll. DOE/SOLAR (3 documents) 

9008 Part XIII, Labor/ETA 
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Vol 4ft. No. 17 
Tuesday. January 27. 1961 


ACTION 

ROLES 

8520 Electoral and lobbying activities; prohibitions 

Agricultural Marketing Service 
RULES 


8435 Oranges (navel) grown In Ariz. and Calif. 

PROPOSED RULES 
Milk marketing orders: 

8533 Nebraska-Western Iowa 

NOTICES 

Committees; establishment, renewals, terminations, 
etc: 

8607 Hop Marketing Advisory Board 

Agricultural Stabilization and Conservation 
Service 

NOTICES 

Feed grain donations: 

8607 Devils Lake Sioux and Chippewa Tribes, N. Dak. 

Agriculture Department 

See Agricultural Marketing Service: Agricultural 
Stabilization and Conservation Service; Animal 
and Plant Health Inspection Service; Farmers 
Home Administration; Food and Nutrition Service; 
Forest Service; Soil Conservation Service. 

Alcohol, Tobacco and Firearms Bureau 

RULES 

8469 Denatured alcohol and rum; automotive gasoline 
use; formula; final 

Animal and Plant Health Inspection Service 
NOTICES 

Environmental statements; availability, etc.: 

8607 Biological Control Satellite Facility, Niles, Mich.; 
construction of greenhouse 

Antitrust Division 
NOTICES 

Competitive impact statements and proposed 
consent judgments: 

8787 United Technologies Corp. 

Army Department 
notices 

Environmental statements; availability, etc.: 

8643 Fort Devens, Mass.; on-going operation 

Bonneville Power Administration 
NOTICES 

Environmental statements: availability, etc.: 

8645 Pacific Northwest power supply system; role of 
BPA and participation in hydro-thermal power 
program 

Civil Aeronautics Board 
RULES 

Air taxi operators, classification and exemption: 
9444 Commuter air carriers, data submission 

requirements for fitness determinations 


Organization, functions, and authority delegations: 
8444 * Fees and charges for special services: 

distribution responsiblely for priced publications 
transfered to GPO 

PROPOSED RULES 

Air carriers: 

8561 Oversales and denied boarding compensation, 
exclusions 

Air taxi operators, classification and exemption: 
8566 Commuter air carriers; certification; termination 
of proceeding 

NOTICES 

8630 Free and reduced-rate transportation; bartered 
items, resale 
Hearings, etc.: 

8629 Air Florida. Inc.: show-cause proceeding 

8629 American Airlines. Inc. 

8630 Guy-American Airways. Inc., fitness 

investigation 

8630 Laker Airways Ltd 

8630 Munz Northern Airlines. Inc.; fair and reasonable 
service mail rates 

8631 Peninsula Airways, Inc. et al; fair and 
reasonable service mail rates 

8823 Meetings; Sunshine Act (2 documents) 

Civil Rights Commission 

NOTICES 

Meetings: 

8632 Inter-Regional Committees 
Meetings; State advisory committees: 

8632 Connecticut 

8632 Maine 

8632 Maryland 

8633 Minnesota • 

8633 Oklahoma 

8633 Oregon 

8633 Pennsylvania 

8633 Rhode Island 

8633 Virginia 

Commerce Department 

See also International Trade Administration; 
National Oceanic and Atmospheric Administration; 
National Technical Information Service. 

PROPOSED RULES 

Improving Government regulations: 

8566 Regulatory agenda; amendment 

8910 Voluntary laboratory accreditation program. 
National; criteria for accrediting testing 
laboratories and to eliminate need for criteria 
committees 

Commodity Futures Trading Commission 

NOTICES 

Self-regulatory organizations; proposed rule 
changes: 

8641 Chicago Mercantile Exchange; six month U.S, 

Treasury bills 
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Conservation and Solar Energy Office 
PROPOSED RULES 

Residential conservation service program: 

9005 Federal standby plan for States with no 
approved RCS plans or with inadequately 
implemented plans; extension of time and 
hearings 

8996 Foam insulation; material and installation 

standards; proposed use of urea-formaldehyde 
9004 New energy conservation and renewable 

resource measures; inquiry 

Customs Service 
NOTICES 

Petroleum products, approved public gauger 
8820 Core Laboratories. Inc. 

Defense Department 

See Army Department. 

Drug Enforcement Administration 

NOTICES 

Registration applications, etc.; controlled 
substances: 

8799 Dow Chemical Co. 

8799 Eli Lilly * Co. 

8799 Canes Chemical Co. 

8799 Warren. David W.. D.O. 

Economic Regulatory Administration 
NOTICES 

Canadian crude oil allocation program: 

8646 January through March (1981) 

Consent orders: 

8647 Delta Refining Co. 

8645 Manhattan 6 Queens Fuel Oil Corp. et al. 

8646 Crude oil entitlements program; national domestic 
supply ratio 

Meetings: 

8648 National Petroleum Council; change 

% Natural gas; fuel oil displacement certification 

applications: 

8649 American Cyanamid Co. 

8648 Public Service Electric & Gas Co. 

Natural gas exportation and importation petitions; 

8649 Boston Gas Co. 

8647 Midwestern Gas Transmission Co. 

Powerplant and industrial fuel use; existing 
powerplant or installation; classification requests: 

8651 Wabash Power Equipment Co. 

Powerplant and industrial fuel use: prohibition 
orders, exemption requests, etc.: 

8650 Anheuser-Busch. Inc. 

Public Utility Regulatory' Policies Act of 1978: 

8650 Master metering standard; proposed voluntary 

guideline; cancellation of hearing 
Remedial orders: 

8648 National Distillers & Chemical Corp. 

Education Department 
NOTICES 

Grant applications and proposals, closing dates: 
8643 Teacher centers program; correction 

Employment and Training Administration 
PROPOSED RULES 

Comprehensive Employment and Training Act 
programs: 

9008 Complaints, investigations, and sanctions 


NOTICES 

Unemployment compensation: extended benefit 
periods: 

8801 Alabama et al. 

Employment Standards Administration 
PROPOSED RULES 

Black lung disease: 

8570 Claims for benefits, mine lessor liability; 

clarification 

8854 Discrimination complaints, handling procedures 

8890 Longshoremen’s and harbor workers* compensation 
and special fund assessments, claims 
administration 

Energy Department 

See a/so Bonneville Power Administration; 
Conservation and Solar Energy Office; Economic 
Regulatory Administration: Energy Research Office; 
Federal Energy Regulatory Commission. 

NOTICES 

Meetings: 

8644 International Energy Agency Industry Advisory 
Board 

8645 National Petroleum Council 

Energy Research Office 
NOTICES 

Meetings: 

8709 Energy Research Advisory Board 

Environmental Protection Agency 
RULES 

Air programs, energy-related authority; delayed 
compliance orders, etc.: 

8491 Illinois 

8492 Virginia 

Air quality implementation plans; approval and 
promulgation: various States, etc. 

8471 California 

8472 Illinois 

8473, Indiana (2 documents) 

8474 

8475 Massachusetts 

8476 Michigan 

8477, New York (2 documents) 

8480 

8481 Ohio 

Air quality planning purposes; designation of areas: 
8495 New York / 

Noise abatement programs: 

8497 Medium and heavy trucks and truck-mounted 

solid waste compactors, deferral of effective 
dutes 

PROPOSED RULES 

Air pollution; standards of performance for new 
stationary sources: 

8587 Bulk gasoline terminals; extension of time 

8587 Graphic arts industry; publication rotogravure 

printing; clarification 

Air pollution control, new motor vehicles and 
engines: 

8982 Tampering enforcement; advance notice 

Air quality implementation plans; approval and 
promulgation, various States, etc.: 

8575- Ohio (3 documents) 

8583 
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V 


8586 Pennsylvania 

Air quality planning purposes; designation of areas: 

8588 Indiana 

Hazardous waste programs. State; interim 
authorization: 

8589 Kentucky 
Toxic substances: 

8992 Environmental test standards; physical chemical 

and environmental persistence characteristics; 
extension of time 

8986 Premanufacture testing policy for new chemical 

substances 

Water pollution; effluent guidelines for point source 
categories: 

8860 Porcelain enameling 

8590 Textile mills; best available technology, best 
conventional technology, and pretreatment and 
new source performance standards; information 
availability 

NOTICES 

Air quality implementation plans; approval and 
promulgation: 

8709 Regulatory Flexibility Act; criteria and control 

technologies; certification 
Toxic and hazardous substances control: 

8710- Premanufacture notices receipts (6 documents) 

8718 

Equal Employment Opportunity Commission 
NOTICES 

8823 Meetings; Sunshine Act (2 documents) 

Farmers Home Administration 
RULES 

8435 Community facilities loans; population limits for 
eligibility 

NOTICES 

Loans and grant disbursement: 

8608 Funds allocation, determination methods and 

amounts; 1981 FY 
Rural housing loans and grants: 

8608 Federal Domestic Assistance; tranfers and 

assumptions moratorium 

Federal Communications Commission 

PROPOSED RULES 

Radio stations; table of assignments: 

8600 Kentucky 

NOTICES 

8723 AM broadcast applications accepted for filing and 
notification of cut off date 
Hearings, etc.: 

8721 Trinity Broadcasting of Seattle et aL 

Meetings: 

8720, Marine Services Radio Technical Commission (2 

8723 documents) 

8722 TV broadcast applications accepted for filing and 
notification of cut-off date 

Federal Election Commission 
NOTICES 

Meetings: 

8723 Clearinghouse Advisory Panel 


Federal Emergency Management Agency 

notices 

8724 Nuclear weapon accidents and nuclear weapon 

significants incidents, response to; memorandum of 
agrceement with DOD and DOE 
Radiological emergency; State plans: 

8723 Alabama 

8727 North Carolina 

Federal Energy Regulatory Commission 
RULES 

Natural Gas Policy Act of 1978: 

8454 Ceiling prices; temporary pressure buildup in 

qualifying stripper wells; interim rule; correction 
PROPOSED RULES 

Natural Gas Policy Act of 1978: 

8568 Ceiling prices; high cost natural gas produced 

from tight formations; Louisiana 
8568 Gathering and compression allowances; inquiry: 

extension of time and technical conference 
NOTICES 
Hearings, etc.: 

8656 American Hydro Power Co. 

8656 American Hydroelectric Development Corp. 

8657, American Natural Gas Production Co. et al. (2 

8680 documents) 

8658 Appalachian Power Co. 

8660 Arkansas Power A Light Co. 

8660 Branch River Mill. Inc. 

8661 Cascade Water Power Development Corp. 

8662 Citizens Utilities Co. 

8653 Cruz, Edward S,, and William L Beavers 
8662 Delmarva Power & Light Co. 

6675 Detroit Edison Co. 

8676 Diamond Gas & Fuel Co. 

6677 El Paso Electric Co. 

6677 Energy Terminal Services, Inc. 

8678 Florida Power & Light Co. 

8678 Idaho Power Co. 

8678, Indiana & Michigan Electric Co. (2 documents) 

8681 

8680 Iowa Public Service Co. 

6652, Kansas Gas A Electric Co. (3 documents) 

8680 

8652 Kansas Power A Light Co. 

8652 Kentucky Utilities Co. 

8653 Maine Electric Power Co. 

8654 Mid-Continent Power Pool 

8654 Montana Power Co. 

8654 Natural Gas Pipe Line Co. of America 

8654 Navajo Refining Co. 

8655 New England Power Co. 

8655 Niagara Mohawk Power Corp. 

8662 Ohio Edison Co. 

8663 Pacific Power & Light Co. 

8655 Producer's Gas Co. 

8707 Southern Energy Co., et al. 

8655 Southern Natural Gas Co. et &L 

8708 Suncook Power Corp. 

8670 Thrifty Rent-A-Car Inc., of California 

8671 Trunkline Gas Co. 

8671 Union Electric Co. 

8671 United Gas Pipe Line Co. 

6672 . Virginia Electric A Power Co. 

8675 West Texas Utilities Co. 

8674 Western Area Power Administration 

8663 Western Montana Electric Generating A 

Transmission Cooperative et al. 
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8675 Wisconsin Electric Power Co. 

8675 Wisconsin Public Service Corp. 

Natural gas companies: 

8676 Certificates of public convenience and necessity; 
applications, abandonment of service and 
petitions to amend 

Natural Gas Policy Act of 1978: 

8651 Alternate Tiling requirements application receipts 

8665, Jurisdictional agency determinations (5 

8670, documents] 

8684, 

8695, 

8704 

Federal Home Loan Bank Board 

RULES 

Federal savings and loan system: 

8438 Debit cards; remote service unit amendments 

NOTICES 

Federal home loan bank system: 

8728 NOW accounts; collection, processing, and 

settlement of payment instruments; service fee 
schedule 

Federal Maritime Commission 
PROPOSED RULES 

8599 Routine rote actions; exclusion from reporting 
requirement 

NOTICES 

8732 Agreements filed, eta 

Federal Reserve System 

RULES 

International banking operations (Regulation K): 
8437 Investments by United States banking 

organizations in foreign companies; 
interpretation 

NOTICES 

Applications, eta: 

8733 Benz Holding Co. 

8736 Chittenden Corp. 

8733 Consolidated Bank Corp. 

8735 First Financial Corp. 

8735 Jayhawk Bancshares, Inc. 

8735 Mercantile Bancorporation. Inc. 

8733 Metro Bank Corp. 

8735 NBC Bancshares, Inc. 

8735 Northern Indiana Bancshares. Inc 

8733 Peoples Savings 8 Investment, Ina 

8734 Texas Commerce Bancshares. Ina (2 documents) 

8734 Weatherford Bancshares. Inc. 

8736 Whiting Bancshares. Ina 

Bank holding companies; proposed dc novo 
nonbank activities: 

8732, Citicorp et aL (2 documents] 

8734 

8823 Meetings: Sunshine Act (2 documents) 

Federal Trade Commission 
RULES 

Prohibited trade practices: 

8445 Litton Industries. Ina, et &l. 

PROPOSED RULES 
Prohibited trade practices: 

8567 Owen-Coming Fiberglas Corp.. correction 
NOTICES 

6824 Meetings; Sunshine Act 


Fiscal Service 
NOTICES 

Bonds and notes, U.S. savings: 

8820 Issuing and paying agents fees, increase 

Fine Arts Commission 

NOTICES 

8641 Meetings 

Fish and Wildlife Service 

RULES 

Public entry and use: 

8525 Salt Plains National Wildlife Refuge. Okia.. et al. 
NOTICES 

8755 Air quality; Federal class 1 areas; identification of 
integral vistas 

8760 Refuge Manual; availability 

Food and Drug Administration 

RULES 

Animal drugs, feeds, and related products; 

8467 Ayerst Laboratories, sponsor name change 
6467 Procaine penicillin C sterile aqueous suspension 
(injectable) 

Color additivies: 

6461 D 8 C Orange No. 4 
Food additives: 

6466 N-Methyl-N-(tail oil acyl) taurine, sodium salt 
6465 Polysorbate 60 and polysorbate 60 
8462 Fruit juices, canned; grapefruit juice, identity 
standards and fill of container 
Human subjects, protection: 

8958 Clinical investigations; institutional review 

boards 

8942 Informed consent requirements 

8979 Prisoners involved in clinical investigation 

research activities; correction 
Organization and authority delegations: 

8454 Hearing Clerk’s Office renamed as Dockets 
Management Branch 

8454 Office of the Commissioner, reorganization and 
location changes 

NOTICES 

Animal drugs, feeds, and related products: 

8741 Pig Ration-Ban-250; hearing denied and 

application refused 

8737 Clams, fresh and frozen; memorandum of 

understanding with United Kingdom Health and 
Social Security Department 
Human subjects, protection: 

8960 Clinical investigations; expedited review 

procedures 

Laser variance approvals, eta: 

8739 Heartbreak Hotel Corp. 

8740 Laser Concepts 

8740 Lightfonn 

Medical devices: 

8736 Combiflex hydrophilic contact lens solution; 

premarket approval 

Food and Nutrition Service 
RULES 

Food stamp program: 

6922 Disaster victims; emergency food assistance 
PROPOSED RULES 

Food stamp program: 

6923 Disaster victims, emergency food assistance 
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8922 Lost or stolen food stamp authorizations and 
nondelivcrcd. stolen or destroyed coupons; 
replacement 

NOTICES 

Child nutrition programs: 

8622 Meals and milk, free and reduced price; income 
poverty guidelines for determining eligibility; 
mid-year change 

Forest Service 

NOTICES 

Environmental statements: availability, etc.: 

8626 Francis Marion National Forest, land and 
resource management plan. South Carolina 
8626 Spruce Budworm Management Program. Maine; 
correction 
Meetings: 

8626 Fremont National Forest Crazing Advisory Board 

General Services Administration 

See also National Archives and Records Service: 
Public Buildings Service. 

RULES 

8513 Freedom of Information Act; implementation 
Property management: 

8513 ADP and telecommunications; condition codes 

Geological Survey 
NOTICES 

Outer Continental Shelf; oil. gas, and sulphur 
operations; development and production plans: 

8760 Gulf Oil Exploration & Production Co. 

Health and Human Services Department 

See also Food and Drug Administration; Health 
Resources Administration; Health Services 
Administration; National Institutes of Health; 

Public Health Service; Social Security 
Administration. 

NOTICES 

Organization, functions, and authority delegations: 
8744 Human Development Services Office 

Health Resources Administration 
NOTICES 

Committees: establishment, renewals, terminations, 
etc: 

8743 Health Planning and Development National 

Council 

Health Services Administration 
NOTICES 

8754 Medical reimbursement rates; inpatient and 
outpatient medical care 1981 FY 

Heritage Conservation and Recreation Service 

NOTICES 

National Landmarks National Registry; proposed 
additions, deletions, etc.: 

8761 Virgin Islands and Washington 

Interior Department 

See Fish and Wildlife Service; Geological Survey; 
Heritage Conservation and Recreation Service; 
Land Management Bureau. 


International Trade Administration 

NOTICES 

Scientific articles: duty free entry: 

8634 Bryn Mawr College 

8634 Labor Department et al. 

8634 National Bureau of Standards 

8635 Northeastern University 

8635 University of Arizona et al. 

8636 University of California 

8636 University of Illinois 

8637 University of Michigan et al. 

Steel trigger price mechanism: 

8637 Product coverage request and coverage review 

procedure; review and clarifications, eta 

Interstate Commerce Commission 

RULES 

8525 Legal assistance referral service program for 

participation in Commission proceedings; CFR part 
removed 

Motor and water carriers, etc.: 

8524 Operating authority application procedures 
PROPOSED RULES 
Practice and procedure: 

8601 Rail carriers; waiver of insignificant amounts and 
simplification of special docket proceedings 
Tariffs and schedules: 

6604 Motor carriers; elimination of certificates as 
measure of 'holding out* 

NOTICES 

8779 Hearing assignments 

8786 Long and short haul applications for relief 
Motor carriers: 

8761, Finance applications (2 documents) 

8764 

8787 Fuel costs recovery, expedited procedures 

8769, Permanent authority applications (6 documents) 

8780- 

8785 

8778 Permanent authority applications; restriction 

removals 

8785 Rate bureau investigation (shipper-affiliation); 

reopening of proceeding 
Rail carriers: 

8787 Consolidated Rail Corp.; class rate prescription 

Justice Department 

See Antitrust Division; Drug Enforcement 
Administration. 

Labor Department 

See also Employment and Training Administration: 
Employment Standards Administration; Mine 
Safety and Health Administration; Pension and 
Welfare Benefit Programs Office. 

NOTICES 

Adjustment assistance: 

8807 Alison Ayres et al. 

8806 B & W Shake Co.. Inc. et al. 

8805 Carla Leather. Ina 

8806 Illinois Tool Works, Inc. 

8809 Lustre Plating Co. 

8809 M & A Manufacturing Corp. 

8809 Maida Development Co. 

8805 Maxson Corp. et al. 

8804 R. C. Allen Co.. Inc. 

8809 Spectator Casuals, Ina 

8810 Standard Products Co. 
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8804 Wagner Electric Corp. 

Committees; establishment, renewals, terminations, 
etc.; 

8810 Steel Tripartite Advisory Committee 

industry study reports for adjustment assistance 
eligibility: 

8803 Motor vehiclos 
Meetings: 

8804 International Labor Standards Tripartite 
Advisory Panel 

Land Management Bureau 
RULES 

Public land orders: 

8520 Montana 

8520 Oregon 

NOTICES 
Meetings: 

8754 Craig District Advisory Council 

8754 Susanville District Advisory Council 

8755 Ukiah District Advisory Council: correction 

Mine Safety and Health Administration 
NOTICES 

Petitions for mandatory safety standard 
modifications: 

8802 Amoco Minerals Co. , 

8802 Imco Services 

8802 Round Mountain Coal Co.. Inc. 

8803 Sunshine Mining Co. 

8803 Triple M&K Coal Co. 

National Aeronautics and Space Administration 
NOTICES 

8810 Aerospace contractors; awards of $10 million or 
more; list 

National Archives and Records Service 
notices 

Meetings: 

8736 Preservation Advisory Committee 

National Highway Traffic Safety Administration 
notices 

Meetings: 

8820 Safety. Bumper, and Consumer Information 
Programs, cancelled 

National Institutes of Health 
notices 

Meetings: 

8753 Cancer National Advisory Board 

8753 Research Resources National Advisory Council 

National Mediation Board 
notices 

8824 Meetings; Sunshine Act 

National Oceanic and Atmospheric 

Administration 

notices 

Fishery conservation and management: 

8638 Spiny lobster Gulf of Mexico Fishery 
Management Council: hearings 

8639 Spiny lobster. South Atlantic Fishery 
Management Council; hearings 

Meetings: 

8638 Caribbean Fishery Management Council 


8638 New England Fishery Management Council 

National Science Foundation 
notices 

Meetings: 

8811 Advisory Council: correction 

National Technical Information Service 
NOTICES 

8641 Inventions. Government-owned; availability for 
licensing 

National Transportation Safety Board 
NOTICES 

8824 Meetings; Sunshine Act 

Nuclear Regulatory Commission 
RULES 

8436 National security information program. 

implementation; access authorization fees 

NOTICES 

Environmental statements; availability, etc.; 

8811 Southern California Edison Co. et al. 

6824 Meetings; Sunshine Act (2 documents) 

Oceans and Atmosphere, National Advisory 

Committee 

NOTICES 

6810 Meetings 

Pension and Welfare Benefit Programs Office 
RULES 

Employee benefit plans: 

8894 Suspension of benefit rules 

PROPOSED RULES 

Employee benefit plans: 

8906 Retirement benefits; suspension during 

reemployment 

8571 Employee retirement income security; definitions 
and coverage; supplemental payments 

Personnel Management Office 

RULES 

8433 Reemployment rights; individual separated from 

Federal employment for specified period of service 
with American Institute of Taiwan 
PROPOSED RULES 

8529 Personnel records, establishment of Employee 
Performance Folder (EPF) 

NOTICES 

Committees; establishment, renewals, terminations, 
etc.: 

8813 White House Fellowships, President*® 
Commission 

8812 Privacy Act; systems of records 

Public Buildings Service 

NOTICES 

Environmental statements: availability, etc.: 

8736 Post office and courthouse, annex: construction. 

repair and alteration; Charleston. S.C.; meeting 

Public Health Service 

RULES 

Fellowships, internships, training: 

8518 Health education assistance loan program 
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Securities and Exchange Commission 
RULES 

Employee benefit plans: 

8446 Application of Securities Act interpretation 

PROPOSED RULES 

Brokers and dealers; securities net capital 
requirements: 

8568 Alternative net capital requirements and 
percentage deductions increase to reflect market 
value fluctuations; extension of time 

NOTICES 
Hearings, eta: 

8814, Centennial Capital Special Fund. Inc. (2 
8815 documents) 

8815 Lexington Tax Free Daily Income Fund, Inc. 

8818 Southwestern Electric Power Co. 

8825 Meetings; Sunshine Act 

Self-regulatory organizations; proposed rule 
changes: 

8814 Boston Stock Exchange. Inc. 

8817 New York Stock Exchange, Ina 

Small Business Administration 
RULES 

Administration: 

8441 Authority delegations to conduct program 

activities in field offices 
NOTICES 

Disaster areas: 

8819 Arkansas 

8819 New Jersey 

8819 Texas 

Social Security Administration 
PROPOSED RULES 

Social security benefits: 

8569 Disability insurance; methods of computing 

benefits payable to family of worker, correction 

Soil Conservation Service 
NOTICES 

Environmental statements: availability, etc.: 

8627 Big Creek Watershed, Ark. 

8627 Central Sonoma Watershed Project, Spring Creek 

Subwatershed, Calif. 

8629 Clarksburg Flood Prevention RC&D Measure. 

Ohio 

8627 Eugene Covered Bridge Critical Area Treatment 
RC&D Measure, Ind. 

8628 Scioto Vocational School Critical Area 
Treatment RC&D Measure, Ohio 

8628 Spruce Street Flood Prevention RC&D Measure, 

Ohio 

State Department 

RULES 

Passports: 

8468 Criminal court order cases; denial of passport 
facilities 
NOTICES 
Meetings: 

8820 International Radio Consultative Committee 

8820 Shipping Coordinating Committee 

Transportation Department 

See National Highway Traffic Safety 
Administration. 


Treasury Department 

See also Alcohol. Tobacco and Firearms Bureau; 
Customs Service; Fiscal Service. 

NOTICES 

Committees; establishment, renewals, terminations, 
etc.: 

8821 Debt Management Advisory Committees 

Notes, Treasury: 

8821 M-1983 series 

Veterans Administration 

PROPOSED RULES 

Adjudication; pensions, compensation, dependency, 
eta: 

8574 Veterans benefits; length of service requirement 

NOTICES 

Senior Executive Service: 

8822 Bonus awards schedule 


MEETINGS ANNOUNCED IN THIS ISSUE 


AGRICULTURE DEPARTMENT 

Forest Service— 

8626 Fremont National Forest Grazing Advisory Board 
Lakeview, Oreg., 3-6-81 

CIVIL RIGHTS COMMISSION 

8632 Maine Advisory Committee. Augusta. Maine. 
2-12-81 

8632 Midwestern, New England. Central, Rocky 
Mountain. Southwestern and Northwestern 
Regions, Minneapolis. Minn., 2-12 and 2-13-81 

8633 Minnesota Advisory Committee. Minneapolis, 

Minn., 2-12-81 

8633 Oklahoma Advisory Committee. Lawton, Okla., 
2-17-81 

8633 Oregon Advisory Committee, Klamath Falls, Oreg., 
2-6-61 

8633 Pennsylvania Advisory Committee, Philadelphia. 
Pa.. 2-19-81 

8633 Rhode Island Advisory Committee. Providence, R.L. 
2-11-81 

8633 Virginia Advisory Committee, Richmond Va., 
2-26-81 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric 
Administration— 

8638 Caribbean Fishery Management Coundl. Santurce. 
P.R., 2-17 through 2-19-81 

8638 New England Fishery Management Council 

Scientific and Statistical Committee, Boston, Mass.. 
2-11-81 

ENERGY DEPARTMENT 

Environmental Conservation Committee, Land Use 
Task Group, Washington. D.C., 2-2-81 
8644 International Energy Agency. Industry Advisory 
Board London. England 1-28-81: Paris. France, 
1-29-81; Industry Working Party. Paris, France, 
1-26-81 and 1-28 through 1-30-81 
Energy Research Office— 

8709 Energy Research Advisory Board Geothermal 
Panel, Washington, D.C, 2-4-81 
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FEDERAL COMMUNICATIONS COMMISSION 
8720, Marine Services Radio Technical Commission. 

8723 Special Committee No. 74. 2-10 and 2-11-81: 
Special Committee No. 75. 2-24-81; Special 
Committee No. 78. 2-11-81; Special Committee No. 
78, 2-10-81; Executive Committee. 2-19-81; 
Washington. D.C 

FEDERAL ELECTION COMMISSION 
8723 Clearinghouse Advisory Panel. Washington. D.C, 
2-23 and 2-24-81 

FINE ARTS COMMISSION 

8841 Appearance of Washington. D.C.. Washington. 

D.C.. 2-10-81 

GENERAL SERVICES ADMINISTRATION 
8736 National Archives and Records Service— 

Preservation Advisory Committee. Preservation of 
Extant Documents and Artifacts Subcommittee. 
Chicago. DU 2-9-81 
Public Buildings Service— 

8736 U.S. Post Office and Courthouse. Charleston. S.C. 
2-5-81 

HEALTH AND HUMAN SERVICES DEPARTMENT 

National Institutes of Health— 

8753 National Cancer Advisory Board, 2-2 and 2-4-81: 
Organ Site Programs Subcommittee. 2-1-81: Special 
Actions for Grants. Centers and Construction, and 
Planning and Budget Subcommittees. 2-2-81: 
Bethesda. Md. 

INTERIOR DEPARTMENT 

Land Management Bureau— 

8754 Craig District Advisory Council. Craig. Colo.. 
2-26-81 

8754 Susanville District Advisory Council. Ravendalc, 
Calif.. 2-24 and 2-25-81 

LABOR DEPARTMENT 

8804 International Labor Standards Tripartite Advisory 
Panel. Washington. D.C, 2-10-81 

OCEANS AND ATMOSPHERE NATIONAL ADVISORY 
COMMITTEE 

8810 Independent Area Task Force, Marine 

Transportation Subgroup. Washington. D.C., 2-28 
and 2-27-81 

STATE DEPARTMENT 

8820 International Radio Consultative Committee. Study 
Croup 5, Washington. D.C. 2-10-81 
8820 Shipping Coordinating Committee. Safety of Life at 
Sea Subcommittee. Washington, D.C.. 2-10-81 


ENVIRONMENTAL PROTECTION AGENCY 
8992 Environmental test standards. Washington. D.C, 
changed from 2-10-81 to 3-31-81. location change 

HEALTH ANO HUMAN SERVICES DEPARTMENT 

National Institutes of Health— 

8753 National Advisory Research Resources Council. 
Bethesda. Md., 2-5 and 2-6-81. changed agenda 

INTERIOR DEPARTMENT 

Land Management Bureau— 

8755 Ukiah District Advisory Council. Ukiah. Calif., 
changed from 2-12-81 to 2-26-81 

NATIONAL SCIENCE FOUNDATION 
8811 Advisory Council. Task Group No. 14. Washington 
D.C. changed from 2-10-81 to 2-11-81. room 
change • 

TRANSPORTATION DEPARTMENT 

National Highway Traffic Safety Administration- 
8820 Safety, bumper and consumer information 
programs. 1-28-81. cancelled 

HEARINGS 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric 
Administration— 

8638 Gulf of Mexico Fishery Management Council. 2-lu 
through 2-12, 2-17 and 2-18-81 

8639 South Atlantic Fishery Management Council. 2-10 
through 2-12. 2-17 through 2-19-81 

ENVIRONMENTAL PROTECTION AGENCY 
8589 Kentucky hazardous waste management program 
2-23-81 

CHANGED HEARINGS 

ENERGY DEPARTMENT 

Conservation and Solar Energy Office— 

9005 Residential Conservation Service Program, change! 
from 1-28 und 1-29-61 to 2-19, 2-20. 2-28. and 
2-27-81 

Economic Regulatory Administration— 

8650 Master metering standard. 1-27-81, cancelled 

ENVIRONMENTAL PROTECTION AGENCY 
8587 Bulk gasoline terminals, 1-21-81, extended to 
1-28-81 


CHANGEO MEETINGS 

CIVIL RIGHTS COMMISSION 

8632 Connecticut Advisory Committee. Cromwell. Conn.. 

changed from 2-5-81 to 1-29-81 
8632 Maryland Advisory Committee, Annapolis. Md.. 
changed from 1-21-81 to 1-26-81 

ENERGY DEPARTMENT 

Emergency Preparedness Committee. Coordinating 
Subcommittee. 1-29-61. changed from Houston. 
Tex., to Washington. D.C 
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This soebon of the FEOERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which aro keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
US.C. 1510. 

The Code of Federal Regulations is sold 
by the Supenntendont of Documents. 

Prices of new books are tested In the 
first FEDERAL REGISTER issue of each 
month. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 352 

Reemployment Rights 

agency: Office of Personnel 

Management. 

action: Final rulemaking. 

summary: Pursuant to the Taiwan 
Relations Act, and Executive Order 
12143, Maintaining Unofficial Relations 
with People in Taiwan, the Office of 
Personnel Management is issuing 
regulations to provide reemployment 
rights to individuals separated from 
Federal employment for a specified 
period of service with the American 
Institute in Taiwan. These regulations, 
prepared in consultation with the 
Department of State, are intended to 
define the scope of the reemployment 
rights and to prescribe the conditions 
under which they may be exercised. 
EFFECTIVE date: February 26.1961. 

FOR FURTHER INFORMATION CONTACT: 
Maribeth Zankowski (202) 632-6817. 
SUPPLEMENTARY INFORMATION: 

Eligibility for reemployment under these 
regulations extends to any Federal 
employee who separates from Federal 
service to accept employment in ATT for 
a specified period of service not in 
excess of 6 years. Employees may 
exercise their rights at the end of their 
specified tour of duty or at any time 
sooner if AIT and the former employing 
agency agree. In hardship cases, 
employees can exercise their rights If 
AIT agrees to separate them. 

Responsibility for reemploylng such 
individuals is agencywide. The agency 
must first try to place the former 
employees in their former positions or 
ones of like grade and pay for which the 
employees qualify. If the agency cannot 
place the employees under these 


criteria, it must extend the 
reemployment rights, based on the 
agency's needs, for assignment outside 
the competitive area. 

At any stage in the process, the 
agency has the option to satisfy the 
employee’s right to reemployment by 
offering a vacant position which, under 
reduction-in-force regulations, is in 
accord with employee’s rights. Also, 
with the employee’s consent, 
reemployment rights can be met by 
placement in a vacant position for which 
the employee qualifies outside the 
organization or geographic area of 
entitlement. 

Such rights terminate: for failure to 
apply within the prescribed time limits; 
due to resignation from AH' without the 
consent of AiT or the former employing 
agency: or failure to accept within 15 
days a bona fide offer of reemployment. 

Employees have the right to appeal to 
the Merit Systems Protection Board if 
they believe they have been improperly 
denied reemployment. 

We prepared these regulations in 
consultation with the Department of 
State and we published our proposed 
regulations on June 3.1980. in the 
Federal Register providing 60 days for 
public comment. We received written 
comments from the Departments of 
Commerce and Air Force, and 2 
unions—the American Federation of 
Government Employees and the 
National Federation of Federal 
Employees. 

The unions offered no objections to 
the proposed regulations. The 
Department of Commerce wanted us to 
add a requirement that employees be 
reemployed at the rate of pay they are 
currently receiving from AIT. Thus upon 
reemployment, the employee is entitled 
to any within-grade increases or merit 
pay increases the employee would have 
received had he or she not been 
separated. (See CFR 531.404(e) of the 
current regulation, $ 531.406 of the new 
proposed within-grade regulations, and 
§ 540.106.) However, since employees of 
AIT are not Federal employees (section 
11(c), Pub. L. 9508). the use of any salary 
rate earned by the employees of AIT for 
pay-setting purposes is precluded by 
both law. 5 U.S.C 5334. and the 
implementing regulatio ns co ntained in 
subpart B of Part 531, 5 CFR. 

The Department of the Air Force’s 
comments centered on position 
entitlement. The Department suggested 


that assignment outside of the 
geographic area not be permitted on the 
basis of the employee's availability but 
according to the agency’s needs. After 
full consideration of the issues, we 
decided to adopt the agency’s suggested 
revision. This represents the only 
change to the regulations as proposed. 

These regulations will be 
supplemented by further guidance 
developed by the Office of Personnel 
Management and issued through the 
Federal Personnel Manual (FPM) 

System. Coverage under the United 
States Civil Service Retirement System 
and continuation of Federal group life 
insurance and health benefits coverage, 
while not proper matter for inclusion in 
these regulations, will also be covered in 
the FPM guidance. The Department of 
State is responsible for issuing 
regulations governing Foreign Service 
personnel. 

OPM has determined that this is a 
significant regulation for the purpose of 
EO. 12044. Improving Government 
Regulations. 

Office of Personnel Management. 

Beverly M. Jones, 

Issuance System Man oyer. 

Accordingly, the Office of Personnel 
Management is adding subpart H to Part 
352, Title 5, Code of Federal Regulations, 
to read as follows: 

PART 352—REEMPLOYMENT RIGHTS 
• • • • • 

Subpart H—Reemployment Rights Under 
the Taiwan Relations Act 

Sec. 

352.801 Purpose. 

352.802 Definitions. 

352.803 Basic entitlement to reemployment 
rights on leovtng Federal employment. 

352.604 Maximum period of entitlement to 
reemployment. 

352.805 Position to which entitled on 
reemployment 

352.806 Return to Federal employment 

352.807 Appeals. 

Authority: 22 U.S.C. 3310, EO. 12143. 44 FR 
37191. 

§352.801 Purpose. 

This subpart governs reemployment 
rights authorized by section 11(a) (1) and 
(2) of the Taiwan Relations Act (Pub. L 
96-8) after service in the American 
Institute in Taiwan (AIT) under the Act. 

§352.802 Definitions. 

For the purposes of this subpart: 
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"Act" refers to Taiwan Relations Act 
(Pub. L 96-8). 

“Competitive area*' is the same as 
defined in section 351.402 of this title; 

“Institute' 4 means the American 
Institute in Taiwan. 

“Specified period of service* shall be 
o period of not more than 6 years. 

§ 3S2.S03 Basic entitlement to 
reemployment rights on leaving Federal 
employment 

(a) This subpart applies to all 
executive agencies as defined in section 
105 of title 5. United States Code, the 
U.S. Postal Service, the Postal Rate 
Commission, and to the employees 
thereof, and to those positions in the 
competitive civil service and the 
employees occupying those positions. 

(b) The agency must give employees 
entitled to reemployment rights under 
this subpnrt written notice of these 
rights at the time of their separation. 

(c) Employees entitled. The following 
employees or former employees are 
granted reemployment rights subject to 
the conditions of this subpart, if they 
leave their Federal employment to be 
employed (on the date of incorporation 
of AIT or within 30 calendar days 
following separation from their agency) 
by the Institute for a specified period of 
service. 

(1) An employee serving in a 
competitive position under a career or 
career-conditional appointment; 

(2) A non-temporary excepted service 
employee: 

(3) An employee serving under a 
career appointment in the Senior 
Executive Service; or 

(4) An employee serving in a career 
executive assignment under Part 305 of 
this chapter. 

(d) Employees not entitled l The 
following employees are not entitled to 
reemployment rights under this subpart: 

(1) An employee who has received a 
notice of involuntary separation because 
of reduction in force, or other cause, not 
directly related to employment with the 
Institute under the Act; 

(2) An employee whose resignation 
has been accepted for reasons other 
than to accept employment with the 
Institute under this subpart. 

(3) An employee serving under a 
Schedule C excepted uppointment. 

(4) An employee serving in a limited 
executive assignment or a noncareer 
executive assignment under Part 305 of 
this chapter, or 

(5) An employee serving under a 
noncareer, limited emergency, or limited 
term appointment in the Senior 
Executive Service. 


$ 352.804 Maximum period of entitlement 
to reemployment 

Entitlement to reemployment 
terminates at the end of 6 years and 30 
days, following the date employment 
commences in the Institute unless 
exercised or otherwise terminated 
before that time as provided in this 
subpart 

§ 352.805 Position to which entitled on 
reemployment 

(a) Basic position entitlement. (1) On 
reemployment an employee is entitled 
to be appointed to a position in the 
employee's former or successor agency 
in the following order: 

(1) To the position last held in the 
former agency: 

(A) If that position has been identified 
for transfer to a different agency, 
reemployment rights must be exercised 
with the gaining agency. 

(B) If that position has been 
reclassified, the employee-should be 
placed in the reclassified position; 

(it| A position in the same competitive 
level: or 

(iii) Another position for which 
otherwise qualified at the same grade or 
level and in the same competitive area. 

(2) The employing agency determines 
under paragraph (a)(1) of this section 
the position to which the employee is 
entitled. Reduction-in-force procedures 
shall be applied when necessary in 
determining the position to which the 
employee has a right. In applying 
reduction-in-force procedures, the 
applicant shall be considered an 
employee of the agency. 

(3) Extending the area. Responsibility 
for reemploying an applicant is 
agency wide. If the applicant is not 
placed under paragraph (a)(1) of this 
section, the agency must extend 
reemployment rights, based on the 
agency's need, for assignment outside 
die competitive area. The employee is 
entitled to a position, for which qualified 
and eligible, at the same grade or level 
as the position last held in the agency. 
Where necessary, rcduction-in-force 
procedures shall be applied in 
determining the position to which the 
employee has a right. The applicant 
shall be considered an employee for the 
purpose of applying the reduction-in- 
force procedures. 

(b) Employee option . Before the 
competitive area is extended under 
paragraph (a)(3) of this section, an 
employee who cannot be placed under 
paragraph (a)(1) of this section in the 
same competftivyirea at the grade or 
level as the position last held, is entitled, 
if the employee elects, to reemployment 
in a position at a lower grade or level 
identified under the same conditions 


and procedures as paragraph (a)(1) of 

this section. 

(c) Agency option . At any stage in the 
process, the agency has the option to 
satisfy the employee's right to 
reemployment by offering a vacant 
position which, under reduction-in-force 
regulations, is in accord with the 
employee's rights. Also, with the 
employee's consent, right to 
reemployment can be met by placement 
in a vacant position, for which the 
employee is qualified according to 
agency determination and need, outside 
the organizational or geographic area of 
entitlement either at the appropriate 
grade or at a grade other than the one to 
which entitled. 

(d) Basic position entitlement in the 
Senior Executive Service. (1) On 
reemployment an employee (who meets 
the requirements to 8 352.803(c)(3)) Is 
entitled to be given a career 
appointment in the Senior Executive 
Service the employee’s former or 
successor agency. 

(2) The employee may be assigned to 
any position in the Senior Executive 
Service for which he/ahe meets the 
qualifications requirements. 

(3) The employee may elect to accept 
reemployment in a position outside the 
Senior Executive Service. Such 
placement would be subject to the 
provisions of paragraphs (b) and (c) of 
this section. 

§ 352.806 Return to Federal employment. 

(a) Conditions: Reemployment rights 
may be exerdsed only under the 
following conditions. The employees 
must apply in writing to their former or 
successor agency: 

(1) No less that 30 calender days 
before completion of the specified 
period of service with the institute; or 

(2) No more than 30 calendar days 
after involuntary separation from the 
Institute; or 

(3) No more than 30 calendar days 
after separation based on personal 
hardship or other special circumstances 
with the consent of Institute snd former 
employing agency. 

(b) An agency must act on the former 
employee's request for reemployment 
within 30 calendar days of receipt 
thereof, i.e., the agency must provide the 
employee with a written notice stating 
the agency's decision whether to 
reemploy and the position being offered, 
if the employee is to be reemployed. 

(c) Termination of reemployment 
rights A former employee's entitlement 
to reemployment terminates for: 

(1) Failure to apply, except for good 
cause shown, for reemployment within 
the time limits stated in paragraph (a) of 
this section; 
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(2) Resignation from the Institute 
without the consent of the Institute or 
the former employing agency; or 

(3) Failure to accept, within 15 
workdays of receipt thereof, an offer of 
reemployment under $ 352.803 which is 
determined to be a proper offer of 
reemployment by the employing agency 
and by Merit Systems Protection Board 
(MSPB), if appealed. 

I 352.607 Appeals. 

An employee may appeal to MSPB. 
under the provisions of the Board's 
regulations, an agency's decision on his 
or her request for reemployment which 
he or she believes is in violation of this 
subpart. 

[22 U.S.C. 3310. E.0.12143. 45 FR 37452) 

(fH Doc n-Jtt! FUod a45 m»| 

BILLING COOC M2S-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 907 

[Navel Orange Regulation 496, 

Amendment 41 

Navel Oranges Grown In Arizona and 
Designated Part of California; 
Extension of Minimum Si 2 e Regulation 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: This action continues through 
July 16,1S81. the current minimum 
diameter requirement of 2.45 inches for 
fresh shipments of navel oranges 
produced in Arizona and designated 
part of California. This action is 
necessary to provide markets with 
acceptable sizes of fruit and to promote 
orderly marketing in the interest of 
producers and consumers. 
effective date: January 30,1981. 

FOR FURTHER INFORMATION CONTACT: 

William J. Doyle, Acting Chief, Fruit 
Branch, F&V. AMS. USDA, Washington. 
D.C. 20250, telephone 202-447-5975. The 
Final Impact Statement relative to this 
final rule is available upon request from 
the above named individual. 

SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA procedures in Secretary's 
Memorandum 1955 to implement 
Executive Order 12044 and classified as 
"not significant." Notice of proposed 
amendment of Navel Orange Regulation 
490 to extend the current minimum 
diameter requirement of 2.45 inches 
from January 30, through July 10.1981, 
was published in the Federal Register 


on December 22.1980, (45 FR 84070). The 
notice allowed interested persons until 
January 6,1981, to submit written 
comments pertaining to the proposed 
amendment. No such material was 
submitted. 

This amendment is issued under the 
marketing agreement and Order No. 907 
(7 CFR Part 907), regulating the handling 
of navel oranges grown in Arizona and 
designated part of California. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended [7 U.S.C. 001- 
074). The action is based upon the 
recommendation and information 
submitted by the Navel Orange 
Administrative Committee and upon 
other available information. 

The 1980-81 season crop of Califomia- 
Arizona navel oranges is currently 
estimated by the committee at 80,400 
carlots, compared to 68,601 carlots 
utilized during the past season. The 
committee reports that demand in 
regulated fresh market channels is 
expected to require about 44.8 percent of 
this volume. The remaining 55.2 percent 
would be available for utilization in 
export and processing outlets. The 
committee indicates that volume and 
size composition of the crop of navel 
oranges are such that more than ample 
supplies of the more desirable larger 
sizes will be available to satisfy the 
demand in regulated channels. The 
committee reports that when more than 
ample supplies of larger sizes are 
available for shipment, disposition of 
the sizes which would be eliminated by 
this regulation can be accomplished 
only at a substantial price discount and 
this tends to depress the market for all 
sizes. Navel oranges failing to meet such 
requirements could be shipped to fresh 
export markets, left on trees to attain 
further growth, or utilized in processing. 

After consideration of all relevant 
matter presented, including the proposal 
in the notice and other available 
information, it is hereby found that the 
following amendment is in accordance 
with the marketing agreement and order 
and will tend to effectuate the declared 
policy of the act. 

It is further found that good cause 
exists for not postponing the effective 
date of this amendment until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553) in that (1) shipments of 
oranges are currently in progress and 
this amendment should be applicable to 
all such orange shipments in order to 
effectuate the declared policy of the act; 
(2) the amendment is the same as that 
specified in the notice to which no 
exceptions were filed; and (3) 
compliance with this amendment will 
not require any special preparation on 


the part of the persons subject thereto 
which cannot be completed by the 
effective time hereof. 

Therefore. { 907.796 (Navel Orange 
Regulation 496, 45 FR 75163; 76651; 

79003; 83193) is further amended to read 
as follows (as so amended. $ 907.796 
expires July 16,1981, and will not be 
published in the annual Code of Federal 
Regulations): 

§ 907.796 Navel Orange Regulation 496. 

(a) During the period January 30,1981. 
through July 16.1981. no handler shall 
handle any navel oranges grown in 
Districts 1. 2, 3. or 4 which are of a size 
smaller than 2.45 inches in diameter 
Provided\ That not to exceed 5 percent, 
by count, of the oranges in any 
container may measure smaller than 
2.45 inches in diameter. 

(b) As used in this section, "handler," 
"handle," "District 1." "District 2." 
"District 3." and "District 4" mean the 
same as defined in the marketing order. 
Diameter shall mean the largest 
measurement at a right angle to a 
straight line running from the stem to the 
blossom end of the fruit. 

(Secs. 1-19.48 Slat. 31. as amended; 7 U.S.C. 
801-874. 

Dated: January 21,1981, to become 
effective January 30.1981. 

D. S. KuryloskL 

Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 

[FR Doc- «1-ZT43 filed M5 ««n| 

BILLING COOC 34lfr-42-4fl 


Farmers Home Administration 
7 CFR Part 1942 

Population Limits for Community 
Facilities Loan Eligibility 

agency: Farmers Home Administration. 
USDA. 

action: Emergency Final Rule. 

summary: The Farmers Home 
Administration is revising the 
regulations for eligibility for community 
facilities loans. The revision will 
increase the population limit for eligible 
towns and cities from 10,000 to 20.000. 
Consolidated Farm and Rural 
Development Act Amendments passed 
by the 96th Congress provide for 
essential community facilities loans in 
towns and cities with populations of up 
to 20,000. The revision will allow loans 
to be made in towns and cities with 
populations between 10,000 and 20.000. 

EFFECTIVE DATES: January 27.1981. 
Comments must be received on or 
before March 30,1981. 
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address: Submit written comments in 
duplicate to the Office of the Chief, 
Directives Management Branch. Farmers 
Home Administration, U.S. Department 
of Agriculture. Room 6340, South 
Agriculture Building. Washington. D.C. 
20250. All written comments made 
pursuant to this notice will be available 
for public inspection at the above 
address. 

FOR FURTHER INFORMATION CONTACT: 

M. Wayne Stansberry. Loan Officer, 
Community Facilities Loan Division, 
Farmers Home Administration. Room 
6310. South Agriculture Building, 
Washington, D.C 20250, Telephone: 

(202) 447-7667. 

SUPPLEMENTARY INFORMATION: 

Classification: This final action has 
been reviewed under procedures 
established in Secretary’s Memorandum 
1955 to implement Executive Order 
12044. and has been classified ms ’‘not 
significant.” The emergency nature of 
this action warrants publication of this 
final action without completion of an 
Impact Analysis. 

A Final Impact Statement will be 
developed after public comments have 
been received. Cordon Cavanaugh. 
Administrator, FmHA has determined 
that an emergency situation exists 
which warrants publication without 
opportunity for a public comment period 
on this final action because current 
regulations do not comply with Pub. L 
Number 96-138 which amended the 
Consolidated Farm and Rural 
Development Act and was signed into 
law on October 13,1980. Applicants that 
would be eligible under the provisions of 
Pub. L. Number 96-138 are being denied 
assistance by the current regulations. 

Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C 533. it is found upon good cause 
that notice and other public procedure 
with respect to this emergency final 
action are impracticable and contrary to 
the public interest; and good cause is 
found for making this emergency final 
action effective less than 30 days after 
publication of this document in the 
Federal Register. Comments have been 
solicited for 60 days after publication of 
this document, and this emergency 
action will be scheduled for review so 
that a final document discussing 
comments received and any 
amendments required can be published 
in the Federal Register as soon as 
possible. 

Clearinghouse Review: The FmHA 
programs and projects which are 
affected by this instruction are subject 
to State and local clearinghouse review, 
in the manner delineated in FinllA 


Instruction 1901-H. (CFDA No. 10.423 
Community Facilities Loan) 

Environmental Impact Statement: 

This document has been reviewed in 
accordance with 7 CFR Part 1901. 
Subpart G, “Environmental Impact 
Statements.” It is the determination of 
FmHA that this action does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment and in accordance 
with the National Environmental Policy 
Act of 19 m. Pub. L 91-190. an 
Environmental Impact Statement is not 
required. 

Background: The Consolidated Farm 
and Rural Development Act authorizes 
loans to construct, enlarge or improve 
essential community facilities in rural 
areas. Under current regulations loans 
may not be made in, or to primarily 
serve towns and cities with populations 
of more than 10,000. The 96th Congress 
approved an amendment to the 
Consolidated Farm and Rural 
Development Act to permit loans in 
towns and cities with populations of up 
to 20,000 people. This action will revise 
Farmers Home Administration 
regulations to implement the 
amendment approved by Congress. 

. Tills action does not apply to loans for 
water systems or waste disposal 
facilities. 

Accordingly, 5 1942.17, paragraph fb) 
of Subpart A of Part 1942, Chapter XVIII 
of Title 7, Code of Federal Regulations, 
is amended to read as follows: 

$ 1942.17 Appendix A—Community 
Faculties. 


(b) Applicant Eligibility. Facilities 
financed by FmHA must primarily serve 
rural users. For water and waste 
disposal facilities the terms ”rurar and 
“rural area” will not include any area In 
any city or town with a population in 
excess of 10.000 inhabitants according to 
the latest decennial census of the United 
States. For essential Community 
facilities the terms “rural” and “rural 
area” will not include any area in any 
city or town with a population in excess 
of 20.000 inhabitants according to the 
latest decennial census of the United 
States. Facilities must be located in rural 
areas except for utility-type services, 
such as water, sewer, natural gas. or 
hydroelectric, serving both rural and 
urban areas. In such cases FmHA funds 
may be used to finance only that portion 
serving rural users, regardless of facility 
location. Loans for water or waste 
disposal facilities will not be made to 
any city or town with a population in 
excess of 10,000. Loans for essential 
community facilities will not be made to 


any city or town with a population in 
excess of 20,000. 


(7 U.S.C 1989; 7 CFR 2.23; 7 CFR 2-70) 
fames E. Thornton. 

Associate Administrator. 

[Fk Hoc tt-2rju Mad *46 «mj 

BILUNG COOf MtO-07-N 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 25 

Access Authorization Fees for Nuclear 
Industry 

agency: U.S. Nuclear Regulatory 

Commission. 

action: Final rule. 

summary: The NRC amends its 
regulation establishing the scheduling of 
fees charged NRC licensees for the 
performance of full field security 
background investigations. This 
amendment increases the fee to cover 
the increased fee charged the NRC by 
the Office of Personnel Management 
which performs these investigations and 
to cover increasing costs NRC incurs*in 
processing the access authorizations 
that require the investigations. 
effective date: February 28. 1981. 
for further information contact: 
Duane G, Kidd, Chief, Security Policy 
Branch. Division of Security, Office of 
Administration, United States Nuclear 
Regulatory Commission, Washington. 

DC 20555. (301) 427-4415. 
supplemenary information: 10 CFR 
Part 25, “Access Authorization for 
Licensee Personnel,” was published in 
the Federal Register on March 5.1980 
(45 FR 14478). Section 25.17 indicates 
that access authorization fees will be 
published in December of each year and 
will be applicable to each access 
authorization request received during 
the following calendar year. The initial 
fee schedule for this Part was published 
in the Federal Register oh July 3.1980 (45 
FR 45256). 

These fees are charged for access 
authorizations processed and services 
rendered by the Nuclear Regulatory 
Commission (NRC), at the request of an 
identifiable recipient of the services, and 
are authorized under Title V of the 
Independent Offices Appropriation Act 
of 1952 (65 Stat. 290; 31 U.S.C. 483a). 

The only revision to the fee schedule 
is the increased cost for the processing 
of an NRC ”Q” access authorization 
which involves a full field background 
investigation conducted by the Office of 
Personnel Management (OPM). The 
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charge to NRC by OPM of this 
investigation was recently raised from 
$950.00 to $1*200.00. The new fee 
recovers this cost plus a part of NRCs 
overhead associated with the processing 
of these access authorizations. The fees 
for an NRC "L" access authorization 
have not been changed Subsequent fee 
schedules may be based on full cost 
recovery which could significantly affect 
the cost of an **L” access authorization. 

When the original Part 25 fee schedule 
was developed, it was recognized that 
the actual amount charged to NRC by 
NRC Tliis relationship between the 
amounts charged by OPM for 
conducting investigations would be the 
decisive factor governing future fees 
charged by OPM and the resulting fees 
charged by NRC still exists and was 
uffected by the recent increase 
announced by OPM. Since the public 
had the opportunity to comment on this 
aspect of Part 25 as a proposed rule, it is 
not felt that any further benefits would 
be accrued by additional public 
comment at this time. Under these 
circumstances, NRC. for good cause, 
finds that notice of proposed rulemaking 
and public procedure thereon are 
unnecessary. The amendments will 
become effective February 26, 1981. 

Pursuant to the Independent Offices 
Appropriation Act of 1952 (65 Stat. 290; 

31 U.S.C. 483a) and 5 U.S.C. 553. the 
following amendment to Appendix A to 
Part 25 of Title 10. Chapter 1, Code of 
Federal Regulations, is published as a 
document subject to codification. 

In consideration of the foregoing. 10 
CFR Part 25. Appendix A* is revised as 
set forth below: 

PART 25—ACCESS AUTHORIZATION 
FOR LICENSEE PERSONNEL 

Appendix A to Part 25 — fees lor NRC 
Access Authorization 


Category Fm 


Inital T® Acc«M AiiOVffrjftion .__ _ |15 

at V Aooom Au0w/«ftcm MS 

h.tanaKM of Trar»tor of V Arm 

■»-- MS 

^ Kcanm AiJ*art!M*e>A ijbq 

Accwt Automaton M.J80 

Citanm d Tftnstor of "Or _. M.3B0 


to# (rtjf Cw ctwgod f k*v»t)9>tton * roqur«d 

(31 U.S.C 483a (85 Slat 290JJ 

Rated at Washington. DC, this ?th day of 
January 1981. 

For the Nuclear Regulatory Commission. 
William J. Dircka, 

Executive Director for Opcrvtbns. 

|KK Doc 9%-VO KtlnJ t A43 *m| 

BilUtoO coot rs§o-ot-4i 


FEDERAL RESERVE SYSTEM 

12 CFR Part 211 

(Docket No. R-0349; Regulation K| 

International Banking Operations; 
Investments by United States Banking 
Organizations In Foreign Companies 

agency: Board of Governors of the 
Federal Reserve System. 
action: Interpretation. 

summary: The Board of Governors of 
the Federal Reserve System has issued 
an interpretation describing the 
circumstances in which a United States 
banking organization will be permitted 
to invest in foreign companies (including 
foreign banks) that do domestic 
business in the United States. 
date: January 19,1981. 

FOR FURTHER INFORMATION CONTACT. 
Frederick R. Dahl, Associate Director. 
Division of Banking Supervision and 
Regulation (202/452-2726); or C. Keefe 
Hurley. Jr., Senior Counsel. Legal 
Division (202/452-3209) Board of 
Governors of the Federal Reserv e 
System. 

SUPPLEMENTARY INFORMATION: Edge 
Corporations, member banks, and bank 
holding companies are authorized to 
invest in foreign companies with the 
prior consent of the Board. Under the 
relevant statutes, however, the United 
States activities of the foreign company 
must be incidental to its international or 
foreign business as determined by the 
Board. In the past the Board has 
followed the policy that the United 
States activities of any such foreign 
company should, tike those permitted 
Edge Corporations, be exclusively 
international in character. The Board 
has reviewed this policy in Ihe light of 
developments in international banking 
and finance and the directive to improve 
the competitive capabilities of Edge 
Corporations contained in the 
International Banking Act of 1978. 

This interpretation would permit 
United States banking organizations, 
with the prior consent of the Board, to 
acquire and hold interests in foreign 
companies (including foreign banks) that 
operate United States subsidiaries or 
direct offices that conduct domestic as 
well as international business. The 
Board would generally grunt its consent 
where the following conditions were 
satisfied: (1) the foreign company is 
engaged predominantly in business 
outside the United States or in 
internationally related activities in the 
United States; (2) the direct or indirect 
activities of the foreign company in the 
United Stales are either banking or 


closely related to banking: and (3) the 
United States banking organization does 
not own 25 per cent or more of the 
voting stock of. or otherwise control, the 
foreign company. In considering whether 
to grant its consent for such 
investments, the Board would also 
review the proposals to ensure that they 
are consistent with the purposes of the 
Bank Holding Company Act and the 
Federal Reserve Act 

Pursuant to its authority under 
sections 25 and 25(a) of the Federal 
Reserve Act (12 U.S.C. 601. 611) and 
section 4(c)(13) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(13)). the 
Board has issued the following 
interpretation with respect to the 
investment powers of member banks. 
Edge Corporations, and bank holding 
companies (§ 211.5 of Regulation k. 12 
CFR 211*5): 

§211.602 Investments by United Stales 
Banking Organizations in Foreign 
Companies that Transact Business in the 
United States. 

Section 25(a) of the Federal Reserve 
Act (12 U.S.C. 611. the ‘Edge Act") 
provides for the establishment of 
corporations to engage in international 
or foreign banking or other international 
or foreign financial operations (“Edge 
Corporations"). Congress has declared 
that Edge Corporations are to serve the 
purpose of stimulating the provision of 
international banking and financing 
serv ices throughout the United States 
and are to have powers sufficiently 
broad to enable them to compete 
effectively with foreign-owned 
institutions in the United States and 
abroad. The Board was directed by the 
International Banking Act of 1978 (12 
U.S C. 3101) to revise its regulations 
governing Edge Corporations in order to 
accomplish these and other objectives 
and w as further directed to modify or 
eliminate any interpretations that 
impede the attainment of these 
purposes. 

One of the powers of Edge 
Corporations is that of investing in 
foreign companies. Under the relevant 
statutes, however, an Edge Corporation 
is prohibited from investing In foreign 
companies that engage in the general 
business of buying or selling goods, 
wares, merchandise or commodities in 
the United States. In addition, an Edge 
Corporation may not invest in foreign 
companies that transact any business in 
the United States that is noL in the 
Board's judgment “incidental" to its 
international or foreign business. The 
latter limitation also applies to 
investments by bank holding companies 
(12 U.S.C. 1843(c)(13)) and member 
banks (12 U.S.C 601). 
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The Board has been asked to 
determine whether an Edge 
Corporation’s minority Investment 
(involving less than 25 percent of the 
voting shares) in a foreign company 
would continue to be permissible after 
the foreign company establishes or 
acquires a United States subsidiary that 
engages in domestic activities that ore 
closely related to banking. The Board 
has also been asked to determine 
whether an Edge Corporation’s minority 
investment in a foreign bank would 
continue to be permissible after the 
foreign bank establishes a branch in the 
United States that engages in domestic 
banking activities. In the latter case, the 
branch would be located outside the 
State in which the Edge Corporation and 
its parent bank are located. 

In the past the Board, in exercising its 
discretionary authority to determine 
those activities that are permissible in 
the United States, has followed the 
policy that an Edge Corporation could 
not hold even a minority interest in a 
foreign company that engaged, directly 
or indirectly, in any purely domestic 
business in the United States. The 
United States activities considered 
permissible were those internationally 
related activities that Edge Corporations 
may engage in directly. If this policy 
were applied to the subject requests, the 
Edge Corporations would be required to 
divest their interests in the foreign 
companies notwithstanding the fact 
that, in each case, the Edge Corporation, 
as u minority investor, did not control 
the decision to undertake activities in 
the United States, and that even after 
the United States activities are 
undertaken the business of the foreign 
company will remain predominantly 
outside the United States. 

International banking and finance 
have undergone considerable growth 
and change in recent years. It is 
increasingly common, for example, for 
United States institutions to have direct 
or indirect offices in foreign countries 
and to engage in activities at those 
offices that are domestically as well as 
internationally oriented. In this climate, 
United States banking organizations 
would be placed at a competitive 
disadvantage if their minority 
investments in foreign companies were 
limited to those companies that do no 
domestic business in the United States. 
Moreover, continued adherence to the 
existing policy would be contrary to the 
declaration in the International Banking 
Act of 1978 that Edge Corporations’ 
powers are to be sufficiently broad to 
enable them to compete effectively in 
the United States and abroad. 
Furthermore, where the activities to be 


conducted in the United States by the 
foreign company are banking or closely 
related to banking, it does not appear 
that any regulatory or supervisory 
purpose would be served by prohibiting 
a minority investment in the foreign firm 
by a United States banking organization. 

In view of these considerations, the 
Board has reviewed its policy relating to 
the activities that may be engaged in in 
the United States by foreign companies 
(including foreign banks) in which Edge 
Corporations, member banks, and bank 
holding companies invest. As a result of 
that review, the Board has determined 
that it would be appropriate to interpret 
sections 25 and 25(a)of the Federal 
Reserve Act (12 U.S.C. 601, 611) and 
section 4(c)(13) of the Bank Holding 
Company Act (12 U.S.C 1843(c)(13)) 
generally to allow United States banking 
organizations, with the prior consent of 
the Board, to acquire and hold 
investments in foreign companies that 
do business in the United States subject 
to the following conditions: (1) the 
foreign company is engaged 
predominantly in business outside the 
United States or in internationally 
related activities in the United States;* 
(2) the direct or indirect activities of the 
foreign company in the United States 
are either banking or closely related to 
banking: and (3) the United States 
banking organization does not own 25 
percent or more of the voting stock of, or 
otherwise control, the foreign company. 
In considering whether to grant its 
consent for such investments, the Board 
would also review the proposals to 
ensure that they are consistent with the 
purposes of the Bank Holding Company 
Act and the Federal Reserve Act. 

By order of the Board of Governors of the 
Federal Reserve System. January 19,1961. 
Theodore E. Allison, 

Secretary of the Board. 

[FR Doc. Sl-a* 5 PltaJ 1-20-01; 045 «m) 
tfUJNO COOC 6210-01-44 


FEDERAL HOME LOAN BANK BOARD 
12CFR Parts 541 and 545 
(No. 81-19] 

Debit Cards; Remote Service Unit 
Amendments 

Dated: January 16.1961. 

agency: Federal Home Loan Bank 

Board. 


•This condition would ordinarily not be met 
where a foreign company merely maintain* a 
minority of its buatoeta in international setivitia*. 
Each case will be scrutinised to ensure that the 
activities in the United Steles do not alter 
substantially the International orientation of the 
foreign company's business. 


action: Final regulations._ 

summary: This regulation confirms the 
authority of Federal associations to 
issue debit cards, which enable savings 
accountholders to make withdrawals or 
to make third-party payments by non- 
transferable order. The regulation also 
amends the Board’s remote service unit 
(RSU) regulation to eliminate the current 
requirement that Federal associations 
obtain prior Board authorization of RStJ 
activities, thus relieving restrictions and 
enhancing Federal associations' ability 
to provide convenient services to 
consumers. 

EFFECTIVE DATE: January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 

K. Diane Boyle, Office of Industry 
Development (202-377-6720). or Kenneth 
F. Hall. Office of General Counsel. (202- 
377-6466), Federal Home Loan Bank 
Board. 1700 G Street, N.W., Washington. 
D.C. 20552. 

SUPPLEMENTARY INFORMATION: These 
regulations codify the existing authority 
of associations to issue debit cards and 
to permit savings accountholders to 
utilize the cards to make withdrawals or 
to make third-party payments by 
nontransferable order. The amendments 
also revise the Board’s remote service 
unit (RSU) regulation (12 CFR 545.4-2) to 
delete all RSU application requirements. 
Finally, the regulations make several 
additional technical amendments to the 
RSU regulation and to the Board's 
savings account regulations. 

Debit Cards 

A debit card is a means by which a 
savings accountholder (including a 
NOW accountholder) may gain access 
to his or her account other than through 
use of a passbook or of negotiable 
orders of withdrawal. Thus, a debit can! 
enables an accountholder to make 
withdrawals for the purpose of 
obtaining cash or of making payments to 
third parties by non-transferable order 
or authorization. In practice, a debit 
card operates in a manner similar to a 
credit card except that each transaction 
on the debit card results in a withdrawal 
from a savings account rather than in an 
addition to a line of credit. A debit card 
may be used to initiate an electronic 
transfer of funds through the use of an 
electronic terminal, including a remote 
service unit, and may be used to initiate 
"paper” transactions for the purpose of 
purchasing goods or services from a 
third party. 

Federal associations currently are not 
prohibited from issuing debit cards; this 
regulatory amendment simply makes 
clear that Federal associations have this 
authority. The broad language of the 
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amended regulation reflects the broad 
authority associations have in this area. 

RSU Amendments 

The RSU amendments delete the 
present requirement that Federal 
associations obtain Board approval and 
publish notice before establishing or 
participating in RSU operations. The 
major reason the Board originally 
imposed an application requirement was 
to provide a means of monitoring the 
rxperimental operations of Federal 
associations. To this end. application 
requirements enabled the Board to 
obtain data on Federal associations' 

RSU activities, to formulate Board 
policy on various aspects of RSU 
operations (eg.. system security, 
consumer protections), and to assess the 
impact which expanding RSU operations 
might have on competition. 

Since Federal associations first were 
authorized to undertake RSU operations 
in 1974. the Board has simplified and 
reduced its RSU application 
requirements as its experience with RSU 
operations warranted. Currently, the 
Board only reviews applications when a 
Federal association first seeks to 
establish or participate in an RSU 
operation. Subsequent expansions are 
subject only to a 30-day notice 
requirement. Despite these 
simplification efforts, however, the 
Board has found that the current 
application requirements hamper 
Federal associations' ability to provide 
RSU services to their customers on a 
competitive basis. 

Consequently, the Board believes the 
more efficient way to monitor a Federal 
association's RSU activity Is through the 
regular examination process rather than 
through prior review of proposed RSU 
operations. 

While the application requirement is 
deleted, the amended regulation retains 
provisions regarding the establishment 
and use of RSU systems and codifies 
policies and standards of review 
consistently applied by the Board in 
assessing applications under existing 
regulations. These include a prohibition 
on participation in a shared RSU system 
from which other financial institutions 
are excluded whether directly or 
through imposition of unrcsonable terms 
and conditions, or under which those 
participants that are not organizers or 
owners of a substantial interest in the 
system are prohibited from establishing 
or participating in other RSU systems. A 
federal association also Is prohibited 
from entering into any agreement for the 
exclusive right to engage in RSU 
activities at any location(s). Finally, the 
regulation requires a Federal association 
to obtain, prior to engaging In RSU 


operations, an opinion from legal 
counsel to the effect that the 
association's establishment of or 
participation in shared RSU operations 
will not violate Federal antitrust lows. 
This opinion is intended to substitute for 
the antitrust review previously 
undertaken by the Board, 

Because application is no longer 
required, the Board will discontinue 
processing all pending applications that 
have not been protested pursuant to 
subparagraph (k}(4) of the regulation (as 
amended effective May 10,1980: 45 FR 
24446 (1980)). Applicants must comply 
with the requirements of the regulation 
as amended by this action. 

The amendments also make several 
technical changes to the RSU regulation. 
Currently, Federal associations ore 
permitted to establish or participate in 
RSUs located in the association's home 
state or in the primary service area (as 
determined by the Board) of any of the 
association's out-of-state branches. 

The Board has determined, for 
purposes of this regulation, to define the 
primary service area as the county in 
which any of its out-of-state branches is 
located or, where an out-of-state branch 
Is located in a Standard Metropolitan 
Statistical Area (SMSA), that portion of 
the SMSA located in the same state as 
the out-of-state branch. This amendment 
retainsMhe Board's current general 
policy of prohibiting associations from 
engaging in interstate RSU operations. 

The amendment also removes the 
definition of "activator** currently 
contained in the regulation because the 
term no longer is used in the regulation. 
However, the current prohibition against 
using a passbook as a means of 
accessing an RSU is retained, as is the 
requirement that any device used to 
activate an RSU bear the words "Not 
Transferable" or their equivalent 
Finally, certain paragraphs of the RSU 
regulation that no longer have any 
application are deleted (12 CFR 545.4- 
2(m), (n)). 

Additional Changes 

This regulatory action amends the 
Board's regul ation on evidence of 
accounts (12 CFR 545.4) to expand the 
types of items that may be used as 
evidence of an account. Thus, 
associations are now permitted to use 
passbooks, certificates, plastic cards or 
any other item that evidences the 
accountholder's interest in the account. 
Associations would be required to 
furnish an accountholder with the rules 
applicable to an account upon 
establishment of the account In 
addition, 5 545.4 is streamlined by 
deleting existing paragraph (c), which 
sets out certain disclosures required in 


certificate accounts. Instead, a sentence 
has been added to paragraph (b) 
referencing the disclosure requirements 
of } 563.3-1, which duplicate those of 
existing paragraph (c). 

Finally, the Board's credit-card 
regulation (12 CFR 545.4-3) has been 
moved from that part of the regulations 
dealing with savings accounts to the 
lending section. The Board believes this 
change Is appropriate since credit-card 
operations are a lending aotivity 
unrelated to the operations of savings 
accounts. 

Since the RSU regulation has been 
amended in several separate regulatory 
actions during the past year, no 
publication currently sets out the 
regulation, as amended, in full. To avoid 
possible confusion resulting from such 
actions, the Board is publishing the 
regulation in its entirety. 

Because this regulatory action reduces 
and simplifies the RSU regulation, which 
will enhance the ability of Federal 
associations to provide convenient 
services to consumers, makes clear that 
Federal associations may issue debit 
cards, and makes additional clarifying 
amendments to the savings account 
regulations, the Board finds it is 
unnecessary to the public interest to 
publish general notice of proposed rule¬ 
making pursuant to 12 CFT* 506.13 and 12 
U.S.C. 553(b) or to delay publication of 
the amendiments for the period of time 
specified in 12 CFR 508.14 and 12 U.S.C. 
553(d). 

Accordingly, the Board hereby 
amends Parts 541 and 545 of Subchapter 
C. Chapter V of Title 12. Code of Federal 
Regulations, to read as set forth below. 

SUBCHAPTER C —FEDERAL SAVINGS AND 
LOAN SYSTEM 

PART 541—DEFINITIONS 

1. Add new ( 541.30, to read as 
follows: 

4 541.30 Debit card. 

A card that enables an accountholder 
to obtain access to a savings account for 
the purpose of making withdrawals or of 
transferring funds to a third party by 
non-transfernbie order or authorization. 

PART 545—OPERATIONS 

2. Amend 5 545.2 by revising existing 
paragraph (b). removing existing 
paragraph (c), redesignating existing 
paragraphs (d) and (e) as paragraphs (c) 
and (d). and revising new paragraph (d). 
to read as follows: 

5 545.2 Evidence of account 
• « « • • 

(b) Evidence of account (1) A Federal 
association shall, at the time of opening 
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of a savings account, issue to the 
accountholder evidence of the 
accounthoider’8 interest in the account 
and written evidence of the terms of the 
account contract. (2) No passbook 
evidencing a regular account, as defined 
in § 526.1(d) of this Chapter, and no 
certificate evidencing a certificate 
account, as defined in $ 526.1(b) of this 
Chapter, may be issued without the 
prior approval, pursuant to § 563.1 of 
this Chapter, of the Federal Savings and 
Loan Insurance Corporation. 

(c) Ownership of record. * * * 

(d) Duplicate evidence of account 
When the holder of record of a savings 
account in a Federal association, or the 
legal representative of the holder, files 
an affidavit with the association that the 
accountholdcr's evidence of account 
was lost or destroyed, and that no part 
of such evidence of account has been 
pledged or assigned, the association 
shall issue a new evidence of account in 
the numc of the holder of record 
However, the association’s board of 
directors may require bond sufficient to 
indemnify the association against any 
loss that might result from issuance of 
the new evidence of account. 

3. Amend § 545.4 by redesignating 
existing paragraphs (c) and (d) as 
paragraphs (d) and (e). and by adding 
new paragraph (c). to read as follows: 

§551.4 Withdrawals. 

• i • • • 

(c) Debit card withdrawals. 

A Federal association may permit an 
accountholder to make withdrawals 
from a savings account through the use 
of a debit card, as defined in § 541.30 of 
this Subchapter. Such withdrawals may 
be subject to § 545.4-2 of this Part. The 
Federal association may charge the 
accountholder a fee for such 
withdrawals. If a ’’personal security 
identifier,” as defined in § 545.4-2(b) of 
this Part is used in confunction with a 
debit card, the identifier may not be 
disclosed to a third party. 

(d) Payment of withdrawal requests 
by Charter N associations. * * * 

(e) Grace period with respect to 
withdrawals. * * * 

4. Amend the heading and paragraphs 

(a) and (d) of { 545.4-1, amend the 
heading of existing paragraph (c). add 
new paragraph (e). redesignate existing 
paragraph (b) as paragraph (c). and 
redesignate existing paragraph (c) as 
paragraph (b). to read as follows: 

§ 545.4-1 Payments to third parties. 

(a) Payment to third parties by non - 
transferable order or authorization . By 
non-transferable order or authorization, 
an accountholder of a Federal 
association may authorize the 


association, periodically or otherwise, to 
pay third parties from a savings account. 
The association may. at the request of 
the third party, treat such an order or 
authorization ss a transfer to a savings 
account of the third party. Transfers 
pursuant to this paragraph may be made 
through the use of a debit card, as 
defined in § 541.30 of this Subchapter, 
and may be subject to { 545.4-2 of this 
Part If a personal security identifier, as 
defined in § 545.4-2(b) of this Part, is 
used in conjunction with a debit card, 
the identifier may not be disclosed to a 
third party. 

(b) Payment by transferable order . (1) 
General. An association may issue 
NOW accounts, as defined in { 526.1(1) 
of this Chapter. 

(2) Overdraft authority. Associations 
may extend secured or unsecured credit 
in the form of overdraft privileges 
specifically related to NOW accounts. 

(c) Sale of checks and money orders. 

A Federal association may sell checks, 
including travelers checks, and money 
orders on which the drawee is a Bank, 
commercial bank, or other organization 
engaged in the business of handling such 
instruments. 

(d) Fees. An association may charge 
an accountholder a fee for making any 
payment or transfer under this section 
or for maintaining any account or 
providing any service authorized by this 
section. 

(e) Electronic fund transfers. Any 
electronic fund transfer, os that term is 
defined by § 903 of the Electronic Fund 
Transfer Act (15 U.S.C. 1693 etseq.) and 
§ 205.2 of Regulation E of the Federal 
Reserve Board (12 CFR 205.2), made 
under this section Is subject to the 
provisions of the Electronic Fund 
Transfer Act and Regulation E. 

5. Revise existing paragraphs (b). (c), 
(i), and (j) of § 545.4-2, remove existing 
paragraphs (d), (k), (m). and (n), 
redesignate existing paragraphs (e), (f), 
lg). (M. (i), (J). and (1) as paragraphs (d). 
(ej. (f). (gj. (h). (i). and (j), and replace 
the word “user” everywhere it appears 
with the word "accountholder.” to read 
as follows: 

§ 545.4-2 Remote Service Units (RSUs). 

(a) Applicability of Regulation E. 
Transactions made under this section 
are subject to the Electronic Fund 
Transfer Act (15 U.S.C. 1093 et seq.) and 
Regulation E of the Federal Reserv e 
Board (12 CFR 205.2). 

(b) Definitions. As used in this 
section— 

(1) ’’Generic data" means statistical 
information which does not identify any 
individual accountholder. 

(2) "Personal security identifier" (PSI) 
means any word, number, or other 


security identifier essential for an 
accountholder to gain access to an 
account. 

(3) "Remote service unit" (RSU) 
means an information processing device, 
including associated equipment, 
structures and systems, by which 
information relating to financial services 
rendered to the public is stored and 
transmitted, instantaneously or 
otherwise, to a financial institution. 

Any such device not on the premises 
of a Federal association that, for 
activation and account access, requires 
use of a machine-readable instrument 
and PSI in the possession and control of 
an accountholder, is an RSU. 

The term includes, without limitation, 
point-of-sale terminals, merchant- 
operated terminals, cash-dispensing 
machines, and automated teller 
machines. It excludes automated teller 
machines on the premises of a Federal 
association, unless shared with other 
financial institutions. An RSU is not a 
branch, satellite, or other type of facility 
or agency of a Federal association under 
§ 545.14 et seq. of this Part 

(4) "RSU account" means a savings or 
loan account that may be accessed 
through use of an RSU. 

(c) General. A Federal association 
may establish'Or use RSUs and 
participate with others in RSU 
operations in the State of its home 
office, in the county in which any of its 
out-of-State branches are located, or, 
where an out-of-State branch is located 
in a Standard Metropolitan Statistical 
Area (SMSA), in that portion of the 
SMSA located in the same State as the 
out-of-State branch. No RSU may be 
used to enable accountholdcrs to open a 
savings account or to establish a loan 
account. 

(d) RSU access techniques. A Federal 
association shall provide a PSI to each 
accountholder and require its use when 
accessing an RSU; it may not employ 
RSU access techniques that require the 
accountholder to disclose a PSI to 
another person. The association must 
inform each accountholder that the PSI 
is for security purposes and shall not be 
disclosed to third parties. Any device 
used to activate an RSU shall bear the 
words "Not Transferable” or their 
equivalent A passbook may not be such 
a device. 

(c) Service charges. A Federal 
association may impose service charges 
for RSU financial services. 

(f) Privacy of account data. A Federal 
association shall allow accountholders 
to obtain any information concerning 
their RSU accounts. Except for generic 
data or data necessary to identify a 
transaction, no Federal association may 
disclose account data to third parties. 
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other than the Board or its 
representatives, unless express written 
consent of the accountholder is given, or 
applicable law requires. Information 
disclosed to the Board will be kept in a 
manner to ensure compliance with the 
Privacy Act. 5 U.S.C. § 552(a). A Federal 
association may operate an RSU 
according to an agreement with a third 
party or share computer systems, 
communications facilities, or services of 
another financial institution only if such 
third party or institution agrees to abide 
by this section as to information 
concerning RSU accounts in the Federal 
association. 

(g) Bonding. A Federal association 
shall take all steps necessary to protect 
its interest in financial services 
processed at each RSU. including 
obtaining available fidelity, forgery, and 
other appropriate insurance. 

(h) Security . A Federal association 
shall protect electronic data against 
fraudulent alterations or disclosure. All 
RSUs shall meet the minimum security 
devices requirements of Part 563a of this 
Chapter as though such units were 
offices, as defined in $ 563a.l of said 
Part, except to the extent that an 
association satisfies the Board's 
Supervisory Agent that those 
requirements are inappropriate. In such 
a case, alternative measures satisfactory 
to the Board's Supervisory Agent must 
be taken for installation, maintenance, 
and operation of security devices and 
procedures, reasonable in cost, to 
discourage robberies, burglaries, 
larcenies, and computer theft and to 
assist in identification and apprehension 
of persons who commit such acts. 

(i) Restrictions. (1) Prior to 
establishing, participating in or using 
any RSU system, a Federal association 
shall obtain from legal counsel an 
opinion that such action does not violate 
Federal antitrust laws. (2) A Federal 
association may not participate in a 
shared RSU system from which other 
financial institutions are excluded either 
directly or through imposition of 
unreasonable terms and conditions. (3) 

A Federal association may not 
participate in a shared RSU system 
under which participants, except 
participants who are organizers of or 
owners of a substantial interest in the 
system, are prohibited from establishing 
or participating in any other RSU 
system. (4) A Federal association may 
not enter into an agreement for the 

vdusive right to engage in RSU 
activities at any location(s). 

(j) Board supervision. A Federal 
association may share an RSU 
controlled by an institution not subject 
to examination by a Federal regulatory 
igency only if such institution has 


agreed in writing that the RSU is subject 
to such examination by the Board as it 
deems necessary. 

6. Remove § 545.4-3. 

§ 545.4-3 Credit cards. (Removed) 

7. Add $ 545.7-7, to read as follows; 

§545.7-7 Credit cards. 

An association may issue credit cards, 
extend credit in connection therewith, 
and otherwise engage in or participate 
in credit card operations. Such 
operations may be subject to § 545.4-2 
of this Part. If a personal security 
identifier, as defined in ( 545.4-2(b) of 
this Part, is used in conjunction with a 
credit card, the identifier may not be 
disclosed to a third party. 

(Sec. 5. 48 StaL 132. at amended; 12 U.S.C. 

§ 1484. Reorg. Plan No. 3 of 1947,12 FR 4981. 

3 CFR, 1947 Supp.) 

By the Federal Home Loan Bank Board. 
Robert D. Under. 

Acting Secretary. 

|TO Doc. C1-2M0 FMod 1-3IWI1. a45 am| 

BILLING COOC • 720-01-41 


SMALL BUSINESS ADMINISTRATION 

13 CFR Part 101 

[Revision 2—Arndt 19J 

Administration Delegations of 
Authority to Conduct Program; 
Activities In Field Offices 

agency: Small Business Administration. 
action: Final rule. 

summary: SBA is instituting a pilot 
program in its Columbia. South Carolina 
District Office under which the delivery 
of financial assistance previously 
administered under a Chief. Financing 
Division and loan servicing previously 
administered under a Chief, Portfolio 
Management Division is being 
redistributed to a Guaranty Loan 
Director and Special Programs Director. 
Also, loan liquidation is being 
transferred from Chief. Portfolio 
Management to District Counsel. These 
transfers of authority will allow the 
Columbia District Office to specialize its 
work assignments, use the team concept 
in program goal accomplishments and 
combine liquidation and litigation in one 
division. 

EFFECTIVE DATE: January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 
Ronald Allen, Paperwork Management 
Branch, Small Business Administration, 
1441 L Street, N.W., Washington. D.C. 
20416, Telephone: (202) 653-6703, 
SUPPLEMENTARY INFORMATION: Part 101 
consists of rules relating to the Agency's 
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organization and procedures; therefore, 
notice of proposed rule making and 
public participation thereon as 
prescribed in 5 U.S.C 553 is not required 
and (his amendment to part 101 is 
adopted without resort to those 
procedures. Accordingly, pursuant to 
authority contained in Section 5(b)(6) of 
the Small Business Act. 15 U.S.C. 634.13 
CFR 101.3-2 is amended by adding the 
position of Special Program Director and 
Guaranty Loan Director in the 
Columbia. South Carolina District Office 
as set forth below: 

5 101.3-2h (Amended] 


1. Part I, Section A, paragraph la is 
revised as follows: 


a. To approve or decline direct section 7(a) 
business loans, section 7(1) energy loans, and 
7(h) handicapped assistance loans, not 
exceeding the following amounts (SBA 
share): 

Appro* Dadno 


(1) RagtarW Admtraatrataf - 

(2) Oftlnct Ovocw - 

P) Deputy Doan* Oaaetor -— 

(4) Amtam Otmct Ovvctor for FJJ , 

(5) FVanorg dhnaion. D/O— 
Rnandaf/Managament Aaanl- 

•nee Offioar. UrvtNpoH MN 0/ 

O ---- 

(7) Suparviaory Loin S pac totat . FV 
nanang OMvoo. 0/0 . 

f$) Branch Mng«, Buffalo. Ekrtm. 

Corpus OwWi and Si Paao - 

(9) Branch Monger Except fm- 
banU, Buffalo, Elnara, Corpus 

Or*u and D Paao - 

|f0» Amuk Branca Manager tor F 
S I. BSou, Mfc mAa a and Sprtng. 

Held 8/0 » only -- 

OU Branch Marwgar. ^arturia 0/ 

O only . 

(t2) Assistant Branch Manager tor F 
S I. Corpus Ones and 6 Pmo B/ 

O'* or* -- 

(13) Special Program* Director. Co* 
Mts SC D/O on* - 


tasoooo 

350,000 

350.000 

350.000 

>50.000 

1350.000 
350.000 
350 000 
SSSjOOO 

350.000 

350.000 

350.000 

750,000 

350,000 

350,000 

350.000 

750.000 

350.000 

750,000 

350.000 

150.000 

150.000 

350.000 

360,000 

350,000 

360.000 


2. Part I. Section A. paragraph lb is 
amended by adding a new paragraph 
(15) as follows: 

• a e e e 


Approve Docine 

(IS) Guaranty Loan Oecicr. Cdum- 
toa. SC D/O or*-S500.000 1600 000 


3. Part I. Section A. is revised by 
adding paragraph 1c as follows: 

1c To approve or decline guaranty and 
immediate participation Handicapped 
Assistance loans and immediate participation 
7(a) business loans and 7(1) energy loans, not 
exceeding the following amounts (SBA 
share): 


Appro* 

(1) Rogonal Adme^atraitor „.— 

|7) Otaand Oroctpr - 

(3) Deputy Dtstnct Praetor.. -—. 

(4) Aewetant Oatncf Director tar F Al 
|9) CNetf. Financing OMatorv D/O — 
<fi) Fnanaei/Managorrwrr Aaaiai- 

ence Officer. Mmapoha. MN. 0/ 

O --- 

(7) Supervisory Loan Specie**. FF 
nanong Ommoo. D/O — 

($j Branch Manager. Buffalo. EMva. 
Corpua Chnafl. and El Pmo ,, .... 


$350 000 

Ovcfcn. 

$350,000 

350,000 

MS BSD 

350.000 

350.000 

350,000 

350,000 

350,000 

350,000 

350000 

350.000 

750000 

350,000 

350,000 

350.000 


Approve Oecftne 

(V) Branch Menegar. Except Fa# 
banka. Buffalo. Elmira, Corpua 


Cura*, and El Pmo ___— 

250.000 

350,000 

(10) Amstonf Branch Manager tor 



FAL B# 0 *x MNMM and Spnng- 



Uta BJQT% or*__._ 

250.000 

350.000 

(11) Branch Managor. Fartata B/ 



O on* ■ ■ .. 

150,000 

150,000 

(17) Attala* Branch Managor tor 



FAt. Corpua Chnaa and El Paao 



B/O on* .... - - — . 

350,000 

350.000 

OPE* 

KS 

PND'D 

ACTUAL 

4742 

4700 

COPY BONUS, 0% ..... - . 

ERR 


PREC CODE . 

67 


TOTAL. ... 

4soe 

4800 





Approva 

Docana 

(13) Guar an* Loan Omactar, CoKmn- 



tea. SC D/O on* 

360.000 

350000 


4. Part 1. Section A, paragraph 2 is 
amended by adding paragraphs j and k 
as follows: 

a a • a • 

J. Special Program Director, direct loans. 

Columbia. SC D/O only 
k. Guaranty Loan Director, guaranty and 
Immediate participation loans. Columbia. 
SC D/O only 

5. Part L Section A, paragraph 3a is 
amended by adding paragraphs (13) and 
(14) as follows: 

a a a a a 

(13) Special Program Director, direct 

loans; Columbia. SC D/O—,--— 500.000 

(14) Guaranty Loan Director, 
immediate participation loons, 

Columbia. SC D/O only—-— 500.000 

6. Part I. Section A. paragraph 3b Is 
amended by adding paragraph (13) as 
follows: 

a a a a a 

(13) Guaranty Loan Director. 

Columbia. SC D/O only... . 1.000.000 

7. Part!, Section A, paragraph 4a is 
amended by adding paragraphs (13) and 

(14) as follows: 

a a • a a 

(13) Special Program Director, direct 

loans. Columbio. SC D/O only500.000 

(14) Guaranty Loan Director, 
immediate participation loans. 

Columbia, SC D/O only..-- 500.000 

8. Part 1. Section A. paragraph 4b Is 
amended by adding paragraph (13) as 
follows: 

• • • • a 

(13) Guaranty Loan Director. 

Columbia. SC D/O only....._1.000.000 

9. Part I, Section A. paragraph 5 Is 
amended by adding paragraphs (j) and 
(k) as follows: 

• • • • • 

(j) Special Programs Director, direct 

loans. Columbia. SC D/O only-100,000 

(k) Guaranty Loan Director, guaranty 
and immediate loans. Columbia. 

SC D/O only-100,000 

10. Part I. Section B, paragraph 1 is 
amended by adding paragraph i as 
follows: 


3. 
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l Guaranty Ujan Director. Columbia. SC D/O 

only 

11. Part I, Section B. paragraph 2a is 
amended by adding paragraphs (10) and 
(11) as follows: 

4 • • • • 

(10) Special Programs Director, direct loans. 
Columbia. SC D/O only 

(11) Guaranty Loan Director, guaranty and 
immediate participation loans, Columbia. 
SC D/O only 

12. Part I, Section B, paragraph 2b is 
amended by adding paragraphs (10) and 
(11) as follows: 

t • • i • 

(10) Special Programs Director for fully 
tindisbursed direct loans, Columbia. SC D/ 
O only. 

(11) Guaranty I .win Director for fully 
undisbursed guaranty and immediate 
participation loans. Columbia, SC D/O 
only. 

13. Part 1, Section B. paragraph 3a is 
amended by adding paragraphs (9) and 
(10) as follows: 

• • • • • 

(9) Special Programs Director, direct loans. 
Columbia. SC D/O only 

(10) Guaranty Loan Director, guaranty and 
immediate participation loans. Columbia. 

SC D/O only 

14. Part I, Section B. paragraph 4 is 
amended by adding paragraph j as 
follows: 

• • • • • 

(j) Guaranty Loon Director. Cotumbia. SC D/ 

O only 

15. Part II. Section A, paragraphs la(l) 
and 1a(2) are amended by adding 
paragraph (j) and paragraph (k) 
respectively as follows: 

ta(1) # • • 

(j) Special Programs Director, 

Columbia. SC D/O only 
la(2) * • • 

(k) Special Programs Director, 

Columbia. SC D/O only_™ 500.000 

10. Part II, Section A, paragraph 2 Is 
amended by adding paragraph m as 
follows: 


l0*rw 

m SpAC* Progr«rt» 0*«cfor. Co* 

Cr*n 4 , $C Q<Q only. .. tOO.OOO 500.000 


17. Part II, Section A. paragraph 3 is 
amended by adding paragraph m as 
follows: 

* • • • 4 

m Special Programs Director. 

Columbia, SC D/O only...^^,_,„. M . 500.000 


18. Pari II. Section A. paragraph 4 is 
amended by adding paragraph m as 
follows: 

• I • • 4 

m. Special Programs Director. 

Columbia. SC D/O only........„.~.~. 1,000.000 

19. Part II. Section A, paragraph 5 is 
amended by adding paragraph g as 
follows: 

• • • • • 

g. Special Programs Director. Columbia. SC 
D/O only 

20. Part U, Section A. paragraphs 7a 
and 7b are amended by adding 
paragraphs (10) and (12) respectively as 
follows: 

7-a. • • • 

(10) Special Programs Director. Columbia. SC 
D/O only 
7. b. • * * 

(12) Special Programs Director. Columbia. SC 
D/O only 

21. Part II. Section A. paragraph 84! is 
amended by adding paragraph (10) as 
follows: 


(10) Special Programs Director. Columbia. SC 
D/O only 

22. Part II, Section B, paragraphs la 
and b are amended by adding paragraph 
(18) as follows: 


(18) Special Programs Director. Columbia. SC 
D/O only 

23. Part 11, Section B, paragraphs 2a 
and 2b are amended by adding 
paragraph (18) respectively, and in 
paragraph 2c. adding paragraph (14). as 
follows: 

2a and 2b. • * * 

(18) Special Programs Director, Columbia. SC 
D/O only 
2c. * * • 

(14) Special Programs Director. Columbia. SC 
D/O only 

24. Part III, Section A. paragraph 1 is 
amended by adding paragraph j as 
follows: 


|. Guaranty Loan Director. Columbia, 

SC D/O only-750,000 

25. Part III. Section A. paragraph 2c. is 
amended by adding paragraph (4) as 
follows: 


(4) Guaranty Loan Director. Columbia, 

SC D/O only—..500.000 

28. Part III. Section B, paragraphs 1 
and 3 are amended by adding 
paragraphs (j) respectively as follows. 


(J) Guaranty Loan Director. Columbia. SC Of 
O only 


27. Part 111, Section B, paragraphs 2a 
and 2b are amended by adding 
paragraph (10) respectively as follows: 


(10) Guaranty Loan Director. Cotumbia. SC 
D/O only 

2a Part III, Section O, paragraph 1 is 
amended by adding paragraph k as 
follows: 


k. Special Programs Director. Cotumbia. SC 

D/O only 

29. Part IV is amended by adding 
paragraphs 4 and 5 as follows: 

4, To take all necessary action in 
connection with the administration servicing 
and collection of all SBA loans (and EDA 
loans in liquidation when and as authorized 
by EDA) and lease guarantees, exclusive of 
matters in liquidation and litigation; to 
authorize the liquidation of a loan and the 
cancellation of authority to liquidate a loan 
and to do and perform, and to assent to the 
doing and performance of. all and every act 
and thing requisite and proper to effectuate 
these granted powers. 

Except: a. To compromise or sell any 
primary obligation or other ev idence of 
indebtedness owed to the Agency For a sum 
less than the total amount due thereof; 

b. To deny liability of the Small Business 
Administration under the terms of a 
participation institution under any alleged 
violation of a participation or guaranty 
agreement; or 

c. To authorize suit for recovery from a 
participating institution under any alleged 
violation of a participation or guaranty 
agreement; or 

d. To accept a lump sum settlement or to 
purchase property under the lease guarantee; 

(1) Special Programs Director. Columbia. 
SC D/O only for direct 7(a) and disaster 7(b) 
loans only 

(2) Guaranty Loan Director, Columbia. SC 
D/O only for guaranty, immediate 
participation. 501 and 502 loans only 

5. To take all necessary action in 
connection with the liquidation of all SBA 
loans (and EDA loans in liquidation when 
and as authorized by EDA) and lease 
guarantees and to do and perform, and to 
assent to the doing and performance of all 
and every act and thing requisite and proper 
to effectuate these granted powers. 

Except: a. To compromise or sell any 
primary obligation or other evidence of 
indebtedness owed to the Agency for a sura 
less than the total amount due thereof: 

b. To deny liability of the Small Business 
Administration under the terms of a 
participation or guaranty agreement or a 
lease guarantee; 

c. To authorize suit for recovery from a 
participating institution under any alleged 
violation of a participation or guaranty 
agreement: or 

d. To accept a lump sum settlement or to 
purchase property under the lease guarantee. 

(1) District Counsel. Columbia. SC D/O 
only 
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30. Pari V. Section A, paragraph 1 is 
amended by adding the positions as 
foliows: 

Special Programs Director, Columbia. SC D/ 
Oonly 

Guaranty Loan Director. Columbia, SC D/O 
only 

31. Part VJL Section A. paragraph 1 is 
amended by adding paragraph h as 
follows: 


h. Minority Small Business and Contract 
Services Director, Columbia. SC D/O only 

32. Part X, Section A. paragraph 1 is 
amended by adding paragraph o as 
follows: 


o. District Counsel. Columbia. SC D/O only 
Dated: January 16.1981 
William II. Maiik. Jr., 

Acting Administrator. 

(Fa Doc. frt-JTM Filed *4S ust] 
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CIVIL AERONAUTICS BOARD 
14 CFR Part 2*8 

l Economic Regulations; Amendment No. 14 
to Part 296; Docket 36907; ER-1208] 

Classification and Exemption of Air 
Taxi Operators 

agency: Civil Aeronautics Board 
actio n: Pinal rule. _ _ 

summary: The CAB is amending its 
rules governing commuter air carriers to 
conform with its new data submission 
requirements for fitness determinations 
and with the requirements of the Federal 
Aviation Act. This rulemaking is at the 
Board's own initiative. 
dates: Effective: February 25.1981. 
ADOPTED: JANUARY 21, 1981. 

FOR FURTHER INFORMATION CONTACT: 
Patricia Szrom, Bureau of Domestic 
Aviation. Civil Aeronautics Board. 1825 
Connecticut Avenue, N.W., Washington. 
D C. 20428; 202-873-5088. 
SUPPLEMENTARY INFORMATION: The 
CAB, by ER-11B0. 45 FR 42593, June 25, 
1980, required that certain data be 
submitted (14 CFR Part 204) for use in 
determining the fitness of passenger air 
carriers. This rule also imposed new 
reporting requirements on commuter air 
carriers serving or proposing to serv e a 
point eligible for subsidy, as defined in 
14 CFR 325.3. 

Under deregulation, commuter air 
carriers have substantially increased 
their passenger operations by expanding 
into small markets abandoned as 
unprofitable by trunk carriers. To help 


maintain essential service and adequate 
safety levels in these markets. Congress 
added a new section 419 to the Federal 
Aviation Act of 1958 (49 U.S.C 1389). 
Paragraph (c)(2) of that section states 
that a commuter air carrier may not 
serve an eligible point unless it is found 
fit. willing, and able by the Board. Part 
204 enables us to make section 419(c)(2) 
fitness determinations by requiring 
commuter air carriers to submit the 
necessary data. The fitness requirement 
applies only to those commuters that 
provide scheduled passenger service to 
an eligible point. 

On November 4.1980, the Board 
issued a notice of proposed rulemaking, 
F.DR-413. (45 FR 73086). to conform its 
rules governing commuter air carriers in 
{ 298.21 to section 419’s fitness 
determination requirement, and in 
$ 298.61 to the new reporting 
requirements in Part 204. The Board did 
not receive any comments in response to 
EDR-413. This rule makes the change as 
proposed, except for minor word 
changes in $ 296.21 to make clear that 
the rule with regard to commuter air 
carriers only applies to those that 
provide passenger service. 

To avoid disrupting current operations 
while the Board conducts these initial 
fitness determinations, this rule permits 
a currently registered commuter air 
carrier to continue present service or 
begin new service at a point eligible for 
subsidy pending the determination. 
However, a commuter air carrier that 
the Board finds unfit must stop service. 
The rule also amends Part 298 to clarify 
that, after this amendment becomes 
effective, no company will be allowed to 
register as a new passenger commuter 
air carrier unless the Board first finds 
that carrier fit This is consistent with 
the intent of Part 204 and section 419 to 
ensure that before a new carrier is 
allowed to hold itself out to the public 
as a common carrier, it is able to 
operate safely and without undue 
financial risk to its customers. 

Accordingly, the Board amends 14 
CFR Part 298, Classification and 
Exemption of Air Taxi Operators, as 
follows: 

1. The authority for Part 298 is: 

Authority: Secs. 204.416, 419. Pub. L 65- 
726. as amended; 72 Slat, 743. 771; 92 Slat. 
1732: 49 U.S.G 1324,1386. 1389. 

2. In S 298.21. a new paragraph (d) is 
added to read: 

5 298.21 Filing for registration by air taxi 
operators. 

• « • • • 

(d) No air carrier, except a commuter 
air carrier providing scheduled 
passenger service that registered with 


the Board on or before February 25. 

1981, shall provide scheduled passenger 
service at an eligible point until it has 
been found fit, willing, and able to 
conduct such service by the Board. A 
commuter air carrier that registered with 
the Board on or before February 25,1981 
and that is providing scheduled 
passenger service may continue such 
service or commence new service at an 
eligible point while the Board makes its 
fitness findings. If the Board finds a 
commuter air carrier not to be fit, 
willing, and able to serve an eligible 
point the carrier shall not conduct such 
service. 

3. in i 298.61, a new paragraph (h) is 
added to read: 

$ 298.61 Reporting of scheduled 
operations by commuter sir carriers. 

• • • • • 

(b) Commuter air carriers serving or 
proposing to serve an eligible point shal) 
comply with the applicable 
requirements in Part 204 of this chapter 

By the Civil Aeronautics Board. 

Phyllis T. Kaytor, 

Secretory. 

(FR Doc. «-r«1 FU*d 1-20-01- ft.45 un\ 

StLUMO COOC U2S-OMI 


14 CFR Part 389 

(Organization Regulations Amendment No. 
28 to Part 389; OR-178) 

Fees and Charges for Special Services 

agency: Civil Aeronautics Board. 
ACTION: Final rule. 

summary: The CAB is transferring the 
responsibility for distribution of its 
publications for which there is a price to 
the Government Printing Office. This 
action is at the Board's own initiative. 
DATES: Adopted: January 21,1981. 
Effective: January 28.1981. 

FOR FURTHER INFORMATION CONTACT: 
Charles E. Thompson, Chief. Publication 
Services Division. Civil Aeronautics 
Board. 1825 Connecticut Avenue. N.W.. 
Washington. D C 20428; 202-673-5174. 
SUPPLEMENTARY INFORMATION: The rule* 
in 14 CFR Part 389 govern fees and 
charges for special services rendered by 
the CAB. one of which is distributing its 
publications upon request and by 
subscription. Section 389.16 contains the 
CAB’s policies on charges and 
subscriptions for these publications. It 
also designates five classes of recipients 
that may subscribe to these publication:: 
free of charge. 

The CAB has decided to transfer the 
responsibility for distribution of Its 
publications for which there is a price to 
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the Superintendent of Documents, 
Government Printing Office (GPO). on 
January 1.1981. This transfer is made 
under Pub. L 90-620, (44 U.S.C 1702). 
which permits a government official 
responsible for a document published 
for sale to turn this responsibility over 
to the Superintendent of Documents. 

The costs of printing, postage, and 
maintaining the growing subscription 
service have increased during the past 
year. At the same time, preparation for 
the CAB's sunset has required 
substantial reductions in the CAB's 
budget and personnel. This transfer will 
enable the CAB to reduce costs and to 
better allocate its resources. Eventually, 
the CAB plans also to transfer the 
responsibility for the distribution of its 
free publications to GPO. when the 
Superintendent of Documents 
determines subscription charges for 
them. 

This rule amends { 389.16 to reflect 
the transfer. Since GPO will now have 
responsibility for distributing the 
publications, the five classes of 
recipients previously allowed by the 
CAB to subscribe to publications free of 
charge are deleted. Those classes are: 

(1) foreign countries or international 
organisations. (2) nonprofit activities. (3) 
government agencies, (4) colleges, and 
(5) others determined by the CAB. The 
CAB will no longer determine the 
charges for or handle subscriptions to 
these publications. Therefore, these 
recipients will have to order the 
publications from GPO at prices and 
standards established by GPO. The CAB 
will continue to furnish without charge 
any publications It is required by law to 
serve on parties in Board proceedings, 
and single copies of publications for 
which a price has not yet been 
determined. 

In the interest of international comity, 
this rule also amends 5 389.16(c). the 
provision for reciprocal exchange of 
publications, to include international 
organizations in addition to foreign 
countries. This will enable the CAB to 
continue the informal exchange with 
appropriate international organizations 
of information necessary to its 
participation in international aviation 
matters. 

A list of the transferred publications, 
their prices, and subscription 
information Is available upon request 
from the CAB's Publications Services 
Division, B-22. Washington. D.C. 20428. 
Interested persons may also contact the 
Government Printing Office for 
information. 

Since this amendment is 
administrative in nature, affecting a rule 
1 f agency organization and procedure. 

}’<• Board finds that public notice and 


comments are unnecessary. The Board 
further finds that since the transfer of 
responsibility to GPO is as of Jonuary 1. 
1961, there is good cause to make the 
rule effective immediately, so as not 
confuse the public. 

Accordingly, the Board amends 14 
CFR Part 389, Fees and Charges far 
Special Services, as follows: 

1. The authority for Part 389 is 
amended to read: 

Authority: Sec. 204. Pub. L 85-728, as 
amended; 72 Stat 743: 49 U.S.C. 1324. 

2. In § 389.16, paragraphs (a), (b) and 
(c) are amended to read: 

{ 389.16 Board publications. 

(a) Charges for publications. Charges 
have been established by the 
Superintendent of Documents for 
subscriptions to certain Board 
publications. A list of these publications 
together with Information on how they 
can be ordered is contained in the *Ual 
of Publications", which is available on 
request from the Board's Publications 
Services Division. B-22. Washington. 
D.C.. 20428. 

(b) Free services . No charge will be 
made by the Board for notices, 
decisions, orders, etc., required by law 
to be served on a party to any 
proceeding or matter before the Board. 
No charge will be made for single copies 
of Board publications individually 
requested in person or by mail except 
where a charge is specifically fixed for a 
publication at the time of its issuance. 

(c) Reciprocal services. Arrangements 
may be made with the Board’s Bureau of 
International Aviation for furnishing 
publications to a foreign country or to 
an international organization on a 
reciprocal basis. 

By the Civil Aeronautics Board. 

Phyllis T. Kay lor. 

Secretary. 

IF* Doc. S1-S740 Flirt! 1-3S-S1 *4S «mj 

INLUWO COOC 1320-41-01 


FEDERAL TRADE COMMISSION 
16 CFR Part 13 
(Docket 9123) 

Litton Industries, tnc., et at.; Prohibited 
Trade Practices, and Affirmative 
Corrective Actions 

AGENCY: Federal Trade Commission. 
action: Final order. 

summary: This order requires, among 
other things, a Beverly Kills. Calif, firm, 
engaged in the manufacture, sale, 
distribution and advertising of various 


products, to ce-ase making any 
unsubstantiated representations 
regarding the performance, 
characteristics, or benefit of any 
microwave oven; or its superiority over 
competing products. Further, the 
company must cease failing to maintain, 
for three years, accurate records of all 
materials, test reports, studies and 
surveys relating to any such 
representation. Additionally, the order 
prohibits the company from 
misrepresenting the purpose, content, 
reliability or conclusions of a test or 
survey: and advertising the results of 
any such survey, unless repondents in 
the survey are representative of the 
group referred to in the ads. 

OATH: Complaint issued (an. 31, 1979. 
Final order issued Jan. 5.1981. 1 
FOR FURTHER INFORMATION CONTACT: 
FTC/PA. Robert L Barton, Jr„ 
Washington. D.C 20580. (202) 724-1499. 
SUPPLEMENARY INFORMATION: In the 
Matter of Litton Industries, Inc., a 
corporation, and Litton Systems. Inc., a 
corporation. The prohibited trade 
practices and/or corrective actions, as 
codified under 16 CFR Part 13, are as 
follows: Subpart—Advertising Falsely or 
Misleadingly: $ 13.20 Comparative data 
or merits. 13.20-20 Competitors' 
products: $ 13.170 Qualities or properties 
of product or service; § 13.190 Results: 

{ 13.205 Scientific or other relevant 
facts; § 13.255 Surveys; f 13.265 Tests 
and investigations. Subpart—Corrective 
Actions and/or Requirements: § 13.533 
Corrective actions and/or requirements. 
13.533-45 Maintain records. 13.533-45(a) 
Advertising substantiation. Subpart— 
Failing To Maintain Records: § 13.1051 
Failing to maintain records. Subpart— 
Misrepresenting Oneself and Goods— 
Goods: $ 13.1575 Comparative data or 
merits; § 13.1710 Qualities or properties; 

§ 13.1730 Results; { 13.1740 Scientific or 
other relevant facts; i 13.1757 Surveys; 

§ 13.1762 Tests, purported. Subpart— 
Neglecting, Unfairly or Deceptively. To 
Make Materia] Disclosure: $ 131895 
Scientific or other relevant facts. 

(Sec. 6. 38 Slat. 721,15 U.aC 46. Interprets or 
applies sec. 5. 38 Slat. 719, as amended: IS 
U.S.C. 45) 

The Final Order, Including further 
order requiring report of compliance 
therewith, is as follows: 

This matter has been heard by the 
Commission upon the appeal of counsel 
supporting the complaint, and upon 
briefs and oral argument in support of 
and in opposition to the appeal. The 
Commission, for the reasons stated in 


1 Copies of the Complaint Initial Decision. 
Opinion. Appendices and Final Order ftled with the 
original document 
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the accompanying Opinion, has granted 
the appeal in part, and denied the 
appeal in part. Therefore. 

It It ordered that the initial decision of 
the administrative law judge, pages 1- 
53. and appendices, be adopted as the 
Findings of Fact and Conclusions of Law 
of the Commission, except as is 
otherwise inconsistent with the attached 
opinion. 

Other Findings of Fact and 
Conclusions of Law of the Commission 
are contained in the accompanying 
Opinion. 

It is further ordered that the following 
Order to Cease and Desist be entered: 

Order 

1 

It is ordered that respondents Litton 
Industries, Inc., o corporation. Litton 
Systems. Inc., a corporation, and their 
successors, assigns, officers, agents, 
representatives, and employees, directly 
or through any corporation, subsidiary, 
division, or other device. In connection 
with the advertising for sale, sale, or 
distribution of microwave ovens (either 
for commercial or consumer use), in or 
affecting commerce as ‘'commerce” is 
defined in the Federal Trade 
Commission Act. do cease and desist 
from: 

1. Representing, directly or by 
implication, that any commercial 
microwave oven or consumer 
microwave oven 

(a) is able to perform in any respect, 
or has any characteristic, feature, 
attribute, or benefit; or 

(b) is superior in any respect to any or 
all competing products; or 

(c) is recommended, used, chosen or 
otherwise preferred in any respect more 
often than any or all competing 
products. 

unless and only to the extent that 
respondents possess and rely upon a 
reasonable basis for such representation 
at the time of its initial and each 
subsequent dissemination. Such 
reasonable basis shall consist of 
competent and reliable surveys or tests 
and/or other competent and reliable 
evidence which substantiates the 
representation. A competent and 
reliable survey or test means one in 
which persons qualified to do so 
conduct the survey or test and evaluate 
its results in an objective manner, using 
procedures that insure accurate and 
reliable results. 

2. Failing to maintain accurate records 

(a) Of all materials that were relied 

upon in disseminating any 
representation covered by paragraph 
1(1) of this order, insofar as the text of 
such representation is prepared. 


authorized, or approved by any person 
who is on officer or employee of 
respondents, or of any division, 
subdivision or subsidiary of 
respondents, or by any advertising 
agency engaged for such purposes by 
respondents, or by any of its divisions or 
subsidiaries; 

(b) of all te9t reports, studies, surveys, 
or demonstrations that contradict any 
representation made by respondents 
that is covered by paragraph 1(1) of this 
order. 

Such records shall be retained by 
respondents for three years from the 
dote that the representations to which 
they pertain are last disseminated, and 
may be inspected by the staff of the 
Commission upon reasonable notice. 

It is further ordered that respondents 
Litton Industries. Inc., a corporation. 
Litton Systems. Inc., a corporation, and 
their successors, assigns, officers, 
agents, representatives, and employees, 
directly or through any corporation, 
subsidiary, division, or other device, in 
connection with the advertising for sale, 
sale, or distribution of microwave ovens 
(either for commercial or consumer use) 
and any other product normally sold to 
members of the general public for their 
personal or household use in or affecting 
commerce as "commerce” is defined in 
the Federal Trade Commission Act, do 
cease and desist from: 

1. Misrepresenting in any manner, 
directly or by implication, the purpose, 
sample, content, reliability, results, or 
conclusions of any survey or test. 

2. Advertising tne results of a survey 
unless the respondents in such survey 
are a census or a representative sample 
of the population referred to in the 
advertisement, directly or by 
implication. A representative sample 
need not be a probability sample so long 
as when the ad is first disseminated 
respondents have a reasonable basis to 
expect the sampling method used would 
not produce biased results. 

3. Representing, directly or by 
implication, that experts were surveyed, 
unless reasonable care was taken to 
insure that the survey respondents 
possessed sufficient expertise to qualify 
as respondents for the survey and to 
answer the survey questions. For 
purposes of this order, an "expert" is an 
individual, group or institution held out 
as possessing, as a result of experience, 
study or training, knowledge of a 
particular subject, which knowledge is 
superior to that generally acquired by 
ordinary individuals. 

It is further ordered that the 
respondents shall, within sixty (60) days 
after service upon them of this order, file 
with the Commission a report in writing, 
setting forth in detail the manner and 


form In which they have complied with 
this order. 

It is further ordered that the 
respondents shall forthwith distribute a 
copy of this order to each of their 
operating divisions. 

It is further ordered that the 
respondents shall notify the Commission 
at least thirty (30) days prior to any 
proposed change in the corporate 
respondents such as dissolution, 
assignment or sale resulting in the 
emergence of a successor corporation, 
the creation or dissolution of 
subsidiaries, or any other change in the 
corporation which may affect 
compliance obligations arising out of 
this order. 

By the Commission. Commissioner Bailey 
did not participate. 

Carol M. Thomas, 

Secretary . 

[FR Doc. Fifed I -Ml. ail «tn) 

aiLUNO COOC 6750-01-H 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 231 

(Release No. 33-62811 

Employe* Benefit Plans 

agency: Securities and Exchange 
Commission. 

action: Interpretive release 

summary: The Commission has 
authorized the Issuance of an 
interpretive release supplementing an 
earlier release which expressed the 
views of its staff on the application of 
the Securities Act of 1933 to employee 
benefit plans. The purpose of the 
supplemental release is to provide 
further guidance and assistance to 
employers and plan participants in 
complying with that Act. To accomplish 
this purpose, the release: (1) clarifies 
certain positions expressed in the prior 
release. (2) discusses issues not 
previously addressed, and (3) describes 
recent developments under the 1933 Act 
relevant to employee benefit plans. 

FOR FURTHER INFORMATION CONTACT: 
Peter J. Romeo, Chief Counsel, Division 
of Corporation Finance, Securities and 
Exchange Commission. Washington, 

D C. 20549. (202) 272-2573. 
SUPPLEMENTARY INFORMATION: On 
February 1,1960, the Commission i$su< 1 
Release No. 33-6188 ("Release 6188”) |45 
CFR 8960), setting forth the views of its 
Division of Corporation Finance (the 
"staff*) concerning the application of the 
Securities Act of 1933 ("1933 Act") (15 
U.S.C. 77a et seq.J to employee benefit 
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plans. ‘The release was intended to 
resolve much of the uncertainty 
concerning the application of the 1933 
Act which had developed as a result of 
the Supreme Court's decision in 
International Brotherhood of Teams ten 
v Daniel ("Daniel" ), 0 

In Release 6188. the staff invited 
interested members of the public to 
express their views on the positions set 
forth in the release. Further, it indicated 
a willingness to reconsider those 
positions if it received persuasive 
comments from the public that revisions 
were appropriate. 

The staff received 12 letters 
commenting on the release. Almost all 
of the letters expressed general 
agreement with the views of the staff. 
Several, however, either indicated 
reservations about the staffs position on 
certain issues or sought clarification of 
some matters not specifically addressed 
in the release. In addition to the written 
commentary, many persons have sought 
the views of the staff on numerous other 
issues relating to employee benefit plans 
no* * discussed in the release. 

The various comments received 
indicate that there is considerable 
interest on the part of the public in 
receiving further guidance concerning 
the application of the 1933 Act to 
employee benefit plans. As a result, the 
Commission has authorized the Issuance 
of this release for the purpose of 
providing additional advice by the staff 
on this subject Among oilier things, the 
release will discuss issues not covered 
in the prior release, describe Important 
developments in the employee benefit 
plan area that have occurred since that 
release was issued, and address 
concerns expressed by the persons who 
commented on the earlier release. 

The release is divided into four topical 
areas, which are as follows: 

1 Plans Subject to the Ac! 

11. The Section 3(a)(2) Exemption 

lit Sales and Resales of Employer 
Stock 

IV. Form S-8 

The statements set forth in this 
release represent the current views of 
the staff. Accordingly, they supersede 


1 A* used to this release, the term "employee 
benefit pluT means e pension, profit-sharing, 
bonus, thrift saving* or similar plan. Thus, it 
Rurally would Include plans described in Section 
5(2) of the Employee Retirement Income Security 
Act of 1974 rEWSA") [2 9 U.S C- 1<W et I The 
U’nn does not include welfare and similar plans. 

as those described in Section 3(1) of ERISA. 
*hich do not involve any expectation of financial 
fcfurn or profit on the part of participating 
employees. 

*439 U 8 631. 99 S, Cl. 780 (1979). In Daniel the 
Sjpresue Court held that neither the 1953 Act nor 
“* Securities Exchange Act of 1934 pi834 Act**) (IS 
b S C 7Ba et seq) applies to a compulsory 
n 'contributory pension plan. 


any prior letters or other documents 
issued by the staff on the subjects 
covered. Again, as with the earlier 
release, the staff welcomes any 
comments from the public on the 
positions expressed herein. 0 

I. Plans Subject to the Act 

In Release 6188 the staff expressed 
the view that the only types of employee 
benefit plans which are subject to the 
1933 Act are those which are both 
voluntary and contributory on the part 
of participating employees. Some 
questions were raised in this regard 
about the types of plans that are 
considered Voluntary and 
contributory." Further, some 
commentators asked for clarification or 
reconsideration of the staffs views 
concerning specific types of voluntary 
contributory plans. These matters are 
discussed under appropriate captions in 
the sections which follow. 

A. Voluntary Contributory plans 

The staff indicated in Release 6168 
that a "voluntary" plan is "one in which 
employees may elect whether or not to 
participate." 4 A "contributory" plan was 
defined as "one in which employees 
make direct payments, usually in the 
form of cash or payroll deductions, to 
the plan." 0 

In retrospect* the foregoing definitions 
were somewhat incomplete in that they 
did not encompass all types of voluntary 
contributory plans. Generally, it is the 
staffs view that the determination of 
whether a plan is a voluntary 
contributory one rests solely on whether 
the participating employees can decide 
at some point whether or not to 
contribute their own funds to the plan.* 
Thus, for example, each of the following 
types of plans would be considered 
voluntary and contributory because 
each permits employees to make a 
determination, either at the time they 
join the plan or later, whether they will 
invest their own money: (1) a plan which 
is voluntary as to participation and then 
mandatory as to the amount of 
contributions. (2) a plan which is 
voluntary as to participation and which 
permits employees to make 
contributions at their option, and (3) a 
plan which is mandatory as to 


'Any such comments should bo addressed to 
Peter J. Romeo. Chief Gounod. Division of 
Corporation Finance. Securities and Exchange 
Commission. Washing tan. DC 20&4U. 

*S«a fn. 19 of Release 61 AS 
' See In. 20 of Release 6196. 

•Ax noted in Release 6188 (tea the text et fn. 84). 
s plan may also be deemed to ha voluntary and 
contributory and therefore to involve a sale of a 
security in those instance* where participating 
employes Individually bargin to contribute their 
services in exchange for Interests in the plan. 


participation but provides employees 
with a choice whether or not to invest 
their own funds. 

Although the staff continues to hold 
the view that all voluntary contributory 
plans are subject to the 1933 Act* it 
should be noted that there exists 
litigation 1 which raises the issue 
whether this view is appropriate with 
respect to a defined benefit plan 4 which 
is voluntary and contributory. The 
Commission has filed an amicus curiae 
brief in the subject litigation taking the 
position that employee interests in the 
plan at issue are securities within the 
meaning of the 1933 Act. 

B. Section 401(k) Plans 

In connection with the foregoing, 
several persons have inquired whether 
cash or deferred arrangements 
qualifying under Section 401(k) of the 
Internal Revenue Code of 1954 as 
amended ("Code") (26 U.S.C. 401(k)] are 
deemed to be voluntary contributory 
plans. Section 401 (k) exempts from 
taxation certain nondiscriminatory 
profit-sharing or stock bonus plans 
which allow employees to elect annually 
either fl) to receive immediate payment 
of the employer's plan contribution of a 
portion thereof, or (2) to defer receipt of, 
and not be subject to income tax on. the 
contribution or a portion thereof and 
have it invested In a trust where it will 
accumulate for later payment. The fact 
that employees can elect either to 
receive their shares of the employer's 
contribution immediately or to defer 
receipt raises a question whether the 
deferred amounts are tantamount to 
voluntary contributions by the 
employees. 

The staff's view on the above question 
is that Section 401(k) plans are not 
contributory on the part of employees 0 
because they do not involve out-of- 
pocket investments by employees of 
their own funds. Such plans are funded 
entirely by employer contributions. 
Accordingly, in the staffs view, 
interests in Section 401(k) plans are not 
subject to the 1933 Act. 


'Newkirk v. General Electric Company. (1879- 
1980 Transfer Binder] CCH Fed. Sac. L Rap. 197.216 
(Nil. Cal.. 1979). appeal pending (8th Or.), docket 
No. 80-402. 

•A dr fined benefit plan pays fixed or 
determinable benefits end In this respect differs 
from defined contribution plana, which pay benefits 
that vary, depending on the amount of plan 
contributions, the investment success of the plan, 
and allocations made of benefits forfeited by non- 
vested participants who terminate employment. See 
In this regard Section 3(34) of ERISA. 

•The Internal Revenue Service has taken a 
similar position under the Code. See Rev. Rul 80- 

16,-CB.-(January 7.1980). Interna] Revenue 

Bulletin No. 1960-3. January 21.198a 
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C. Participant-Directed Plans 

One of the commentators on Release 
6188 questioned whether voluntary 
contributory plans which permit 
participants to direct the investment of 
their funds involve separate employee 
interests that are subject to the 1933 Act. 
Examples of such plans are Individual 
Retirement Account (“IRA**) plans and 
certain Keogh and corporate plans 
which provide a variety of investment 
alternatives to participants. 

The commentator*® doubt is based in 
part on the belief that there is no 
investment contract relationship 
between the participant and the plan 
because the participant arguably does 
not rely on the plan to determine how 
his funds will be invested. Moreover, the 
commentator believes that there is no 
. sale of an interest by the plan to the 
participant, on the theory that the 
participant makes no investment 
decision regarding such an interest. 

Whether a separate security in the 
form of a plan interest exists in 
participant-directed plans depends on 
the circumstances. 10 Certainly, as noted 
in Released 6188. n there is considerable 
doubt in this regard with respect to 
many master trust or prototype plan 
arrangements which are used to market 
IRAs and Keogh plans. Where the 
sponsor under such a trust or 
arrangement acts as a mere custodian of 
the participant’s account without 
rendering investment advice or 
commingling the assets of the account 
with those of other accounts, and the 
participant retains complete Investment 
discretion and control over the account, 
the staff generally has taken a no-action 
position regarding the registration of 
interests in the plan or arrangement 

A different situation exists where the 
sponsor or trustee of a participant- 
directed plan actively manages the 
funds provided to him by plan 
participants. Thus, for example, 
corporate thrift, savings or similar plans 
which allow participants to direct their 
investments into any of several 
investment funds managed by the plan 
trustees or administrators would be 
deemed to involve securites in the form 
of employee interests. In such cases, it is 
clear that the employees are relying on 
the plan managers to maintain the 
various funds in a manner that will 
produce profits and thereby enhance 
their investment. Although the interests 
of employees in such plans are 


*• Although the pUn interests may not always be 
deemed securities. the stocks. bond* or Investment 
fund share** in which the participant direct* that hi* 
asset* ba invested would be securities in almost all 
instance*. 

11 See the taxi beginning at if). 7S of Release BIAS 


securities, they usually are exempt from 
registration tinder Section 3(a)(2) of the 
1933 Act, except in those instances, as 
noted later in this release,** where 
employee monies arc used to purchase 
employer stock. 

D. TRASOPs 

TRASOPa are a special form of 
Employee Stock Ownership Plan created 
by the Tax Reduction Act of 1975. *• 

From the employee's standpoint, they 
are a combined stock bonus and stock 
purchase plan. That is, employees are 
awarded shares of the employer’s stock 
at no cost to them under such a plan, 
and they also may be given the 
opportunity to purchase additional 
shares at half the prevailing market 
price. 

In Release 618a the staff revised its 
prior position concerning TRASOPs and 
indicated that shares acquired in the 
open market by employees pursuant to 
such a plan henceforth need not be 
registered under the 1933 Act, provided 
the plan satisfied certain conditions 
described in Release No. 33-4790 
(“Release 4790”) (July 13,1965) [30 FR 
9959]. 14 One of the conditions in Release 
4790 is that the plan must not contain 
any significant limitations on the right of 
employees to withdraw which might 
give rise to separate employee interests. 

Several persons, noting that all 
TRASOPs contain a mandated provision 
which generally prohibits withdrawals 
for a period of seven years, inquired 
whether the above condition means that 
interests in an open market TRASOP 
must be registered. The staffs view is 
that the mandated seven-year 
withdrawal provision will not, by itself, 
necessitate the registration of employee 
interests in a TRASOP. To hold 
otherwise would subject all open market 
TRASOPs to registration, thereby 
nullifying the perceived benefits of the 
staffs position in Release 6186. In effect. 


11 See Part 11. Subjection 6 1. 

"Pub. L 94-12 (March 29.1975) Employer* 
derive certain tax benefit* by sponsoring TRASOP* 
They can. for Instance, receive up to *n additional 
one percent investment tax credit for amounts 
contributed in cash or shares to the plan. In 
addition, they can become entitled to an extra one- 
half percent Investment tax credit to the extent they 
match employee contribution* for the purchase of 
company stock under the plan. 

"The conditions In Release 4790 are designed to 
provide some assurance that the purchase of slock 
pursuant to the plan will be essentially the same at 
e purchase by the employee In an open-market 
transaction. Among the conditions ire requirements 
that the employer limit Its participation in the plan 
basically to performing ministerial functions and 
that it not pay any portion of the purchase price of 
slock scqulrrd by employees under the plan. When 
such conditions are satisfied, the employer l* not 
considered to be soliciting offers to buy it* 
securities with in the meaning of Section 2(3) of the 
1933 Act 


the conditions in Release 4790 relating 
to withdrawal rights and employer 
contributions* 1 are not considered 
applicable to open market TRASOPs. 

Accordingly, if a TRASOP is in 
compliance with the other conditions 
outlined in Release 4790, neither the 
stock acquired by employees nor any 
plan interests that might be deemed to 
exist would have to be registered under 
the 1933 Act. 

Finally, a number of persons asked 
whether an issuer which decides to 
discontinue registration of its TRASOP 
under the 1933 Act because of the stafTs 
revised position in Release 6188 must 
formally notify the Commission or Its 
staff regarding that fact. The staff 
encourages an issuer in such a situation 
to furnish formal notification by filing a 
post-cffcctive amendment to its 
registration statement formally 
deregistering the remaining unsold 
shares . t4 The principal advantage of 
deregistration is that it makes clear on 
the record that the plan is relieved from 
any obligation to file future periodic 
reports that otherwise might be required 
under Section 15(d) of the 1934 Act. 
However, a failure to formally notify the 
Commission will not mean that a 
TRASOP continues to be subject to 
registration or that it cannot avail itself 
of the staffs position concerning the 
nonregistration of open market 
TRASOPs. In effect, therefore, formal 
deregistration is encouraged but is not 
absolutely necessary. 11 

E Open Market Stock Purchase Plans 

As a result of the staffs position in 
Release 6188 that certain open market 
TRASOPs no longer need be registered, 
a number of persons have asked the 
staff to take a similar position with 
respect to all other open market stock 
purchase plans which currently must be 
registered because the employer pays 
part of the purchase price of the stock 
acquired by employees. Traditionally, 
the payment by the employer of part of 
the purchase price has been considered 
a solicitation of an offer to buy its 
securities within the meaning of Section 
2(3) of the 1933 Act and has therefore 
triggered the registration provisions of 
the Act 


u Sst Release 01M [Subjection B.2) end the next 
section of this release for discussion* of employer 
contributions to TRASOP*. 

"Even In the absence of formal notification, the 
registration statement automatically could no longer 
be used after • period of time because it would foil 
to satisfy tbt current prospectus requirements of 
Section 10(a)(3) of the 1933 Ad. 

"See In this regard the staffs no*action letter 
concerning The Limited Stores. Inc. dated August« 
1980l 
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In Release 6188, *• the staff stated with 
respect to open market TRASOPs that 
"no practical purpose appears to be 
served by requiring registration solely 
because the employer is paying half the 
purchase price/' In part, this position 
reflected the general policy of the 
Congress to encourage the adoption of 
TRASOPs by employers. This policy is 
evidenced by the fact that the federal 
government, through the device of an 
additional investment tax credit, in 
effect reimburses employers for their 
contributions to the cost of stock 
acquired by employees under such 
plans. 

In the case of a non-TRASOP open 
market stock purchase plan which 
provides for contributions by the 
employer that match or exceed 
employee contributions, the employer's 
contributions are not reimbursed by the 
federal government. Notwithstanding 
this fact, it seems reasonable to not 
require registration where such a plan 
otherwise satisfies the requirements of 
Release 4790. From the employee's 
standpoint, the plan is similar to an 
open-market TRASOP. The source of 
half or more of the funds used to 
purchase stock is the employer, and the 
employee has a strong incentive (though 
is not actually required) to participate 
because his risk of loss is substantially 
reduced due to the matching 
contribution feature. Under the 
circumstances, particularly the limited 
investment required of participating 
employees, the staff henceforth will take 
a no-action position regarding the 
registration of all open market stock 
purchase plans which provide for 
employer contributions that match or 
exceed employee contributions and 
which otherwise satisfy the conditions 
of Release 4790. 

The foregoing position is being taken 
for policy reasons. Accordingly, it 
should not be construed as a change in 
the view expressed in Release 4790 that 
contributions by employers under stock 
purchase plans to the purchase price of 
their stock generally constitute 
solicitations of offers to buy under 
Section 2(3). As a result, the staffs no¬ 
tion position described above does 
not extend to other open market stock 
purchase plans under which employers 
make contributions which fail to match 
or exceed the contributions of 
participating employees. 

On another matter relating to open 
market stock purchase plans, some 
persons inquired whether the staff 
continues to apply Release 38-5515 
l Release 5515") (August 8,1974) |39 FR 
28520] to such plans. The inquiry' stems 


'*S#e Part III. Subjection & 1 of Release flies. 


from the fact that Release 6188 omitted 
any reference to Release 5515 when 
discussing open market plans. 

Release 5515 states in part that an 
issuer may perform certain bookkeeping 
and similar administrative functions in 
operating a dividend reinvestment or 
similar plan without such activities 
being deemed solicitations of offers to 
buy its securities. The staff traditionally 
has applied the position stated in that 
release to open market employee stock 
purchase plans and continues to do so. 
Accordingly, the fact that Release 6168 
did not specifically state that Release 
5515 is applicable to such plans should 
not be construed as a change in the 
staffs prior position. 

F. Conversions of Noncontributory 
Plans 

In Release 6188 19 the staff indicated 
that a conversion of an existing plan to 
another plan would involve a sale of a 
security If a choice were given to plan 
participants regarding the matter. A 
commentator asked the staff to 
reconsider that position with respect to 
conversions of noncontributory plans. 
First, he questioned whether a security 
is involved when an existing 
noncontributory plan is being converted 
to another plan, in view of the fact that 
interests in noncontributory plans are 
not deemed to be securities. Second, the 
commentator believes it is inconsistent 
for the staff to state, as it did in Release 
6188, that registration is not required 
with respect to investment election! 
under noncontributory plans, 90 but may 
be necessary if employees are given a 
choice regarding the conversion of a 
noncontributory plan to another plan. In 
the commentator's opinion, the two 
situations should be treated the same 
because they both involve a choice by 
employees with respect to monies not 
contributed by them. Finally, he stated 
that the staff s position appears to have 
the undesirable effect of discouraging 
plan sponsors from providing employees 
with a choice regarding conversions, 
because to do so might subject the 
conversions to registration. 

The staff has given serious 
consideration to the views described 
above. Nevertheless, it continues to 
believe that a conversion of a 
noncontributory plan Involves a sale of 
a security where employees are given a 
choice as to whether they will receive 
funds or benefits from the original plan 
or whether they will have buu\ funds 
invested on their behalf in another plan. 
In such a situation, although the funds 
from the original plan were derived from 


"See Puri III Section A. 1. of Release 816& 
•See Pvt III Section A. 2. of Release 0188. 


the employer, the second plan operates 
essentially as a voluntary contributory 
one insofar as the contributions from the 
prior plan are concerned 

The staff believes that a conversion in 
which employees have the option to 
receive funds or to invest them in 
another plan can be distinguished from 
an election granted to employees undor 
a continuing noncontributory plan. In a 
conversion where a choice is given, the 
employee's interest in the prior plan is 
terminated, and the funds or other 
benefits representing his accumulated 
rights under that plan in effect become 
the property of the employee, and can at 
his election be contributed to the new 
plan. As a result, it is appropriate to 
regard the funds contributed to the new 
plan as coming from the employee, and 
to consider the new plan as contributory 
to that extent. In the situation involving 
an election among investment media 
under an ongoing noncontributory plan, 
however, the funds contributed by the 
employer are not made available to the 
employee, but instead are retained by 
the plan itself and therefore cannot be 
regarded as employee monies. Similarly, 
under Section 401(k) plans, discussed in 
Section I.B. above, although the 
employee has an initial right to elect to 
receive plan contributions directly, 
amounts which are contributed come 
solely from the employer, become assets 
of a continuing plan, and can properly 
be regarded as not involving out-of¬ 
pocket investments by employees of 
their own funds. 

In summary, it is the staffs view that 
conversions in which employees are 
offered a choice between a new plan 
and receipt of the funds or other benefits 
from the old plan involve a sale of a 
security subject to the 1933 Act Many 
such conversions, however, would be 
exempt from registration under Section 
3(a)(2) of the 1933 Act, provided none of 
the funds transferred are to be invested 
in employer stock and other applicable 
conditions are met. 91 

U. The Section 3(a)(2) Exemption 

Section 3(a)(2) of the 1933 Act 
provides an exemption from registration 
for the issuance of securities in 
connection with employee benefit plans. 
The exemption was discussed at length 
in Release 6188. Subsequent to that 
release. Congress amended Section 


11 Then* ere. of course. situation* where the 
Section 3(a)(2) exemption would not be available. 
For example, the exemption could not be relied 
upon if e defined benefit plan were converted to. 
and employee* were given a choice at to 
Investment in. a defined contribution profit sharing 
or stock bonus plan (including an employee stock 
ownership plan) under which the funds transferred 
on conversion were invested in employee stock. 
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3(a)(2) in certain significant respects and 
the Commission proposed the adoption 
of a rule that would exempt certain 
Keogh plans under that section. These 
developments, as well as certain 
significant interpretive issues that were 
not addressed in Release 6188. are 
discussed in the sections which follow. 

A. Important Developments 

Title VU of the Small Business 
Investment Incentive Act of 1960 (the 
"I960 amendments'*) ** amended Section 
3(a)(2) and certain other provisions of 
the federal securities laws relating to 
employee benefit plans.” The 
amendments to Section 3(a)(2) are set 
forth below. Italics and brackets have 
been used to signify, respectively, 
additions to and deletions from the 
former language of the section. 

Section 3. (a) Except as hereinafter 
expressly provided, the provisions of this title 
shall not apply to any of the following classes 
of securities: 

• • • • • 

(2) * * * any Interest or participation in a 
single (or collective) trust fund, or in a 
collective trust fund maintained by a bank, 
for in a separate account maintained by an 
insurance company) or any security arising 
out of a contract issued by an insurance 
company , which interest, (orj participation. 
or security is issued in connection with (A) a 
stock bonus, pension, or profit-sharing plan 
which meets the requirements for 
qualification under section 401 of the Internal 
Revenue Code of 1954. (B) an annuity plan 
which meets the requirements for deduction 
of the employer’s contributions under section 
404(a)(2) of such Cod c. or (C) a governmental 
plan ns defined in section 414(d) of such 
Code whxdi has been established by an 
employer for the exclusive benefit of its 
employees or their beneficiaries for the 
purpose of distributing to such employees or 
their beneficiaries the corpus and income of 
the funds accumulated under such plan, if 
under such plan it is impossible prior to the 
satisfaction of ail liabilities with respect to 
such employees and their beneficiaries, for a 
port of the corpus or income to be used for, or 
diverted to, purposes other than the exclusive 
benefit of such employees or their 
beneficiaries, other than any plan described 
in clause (A), [or) (B). or(C) of this paragraph 
(i) the contributions under which are held in a 
single trust fund (maintained by a bank) or in 
a separate account maintained by an 
Insumnce company for a single employer and 
under which an amount in excess of the 
employer's contribution is allocated to the 
purchase of securities (other than interests or 
participations in the trust or separate account 
itself) issued by the employer or any 
company directly or indirectly controlling, 
controlled by, or under common control with 
the employer, (ii) which covers employees 


"Rnb. L 90-477 (October 21.11*0). 

"The other provision* amended were Section 
3(«X12) o4 the 1094 Act and Section .Mc«U) of the 
fovestavitnl Company Act of 1040 ('1940 Atf) |15 
USC mu Si aoqi 


soma or all of whom are employees within 
the meaning of section 401(c)(1) of such Coda. 
or (Hi) which is a plan funded by an annuity 
contract described in Section 4QS(bl of such 
Code. The Commission, by rules and 
regulations or order, shall exampt from the 
provisions of section 5 of this title any 
interest or participation issued in connection 
with a stock bonus, pension, profit-sharing, or 
annuity plan which covers employees soma 
or all of whom are employees within the 
meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954, if and to the extent 
that the Commission determines this to bo 
necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by 
the policy and provisions of this title. 

The 1980 amendments broadened the 
scope of the Section 3(a)(2) exemption 
by including certain insurance contracts 
and governmental plans within its 
coverage. In addition, the amendments 
make clear that any security arising out 
of a contract issued by an insurance 
company will be exempt under Section 
3(a)(2) If it is issued in connection with a 
plan specified in that section and the 
other conditions of the exemption are 
met. As revised, the exemption is now 
broad enough to include within its 
coverage guaranteed investment 
contracts* 4 and other arrangements sold 
to tax qualified plans that are funded by 
an insurance company's general account 
rather than by separate accounts. 
Formerly. Section 3(a)(2) exempted only 
securities funded by separate accounts, 
with the result that new insurance 
contracts funded by general accounts 
arguably were beyond its coverage.” 

The 1980 amendments also added 
governmental plans, as defined in 
Section 414(d) of the Internal Revenue 
Code, to the category of plans to which 
securities of the type specified in 
Section 3(a)(2) may be offered and sold 
without registration under the 1933 Act. 
Section 414(d) was added to the Code in 
1978 and provides special tax treatment 
for plans covering state and local 
governmental employees. In order to fall 
within the amended exemption, a 
Section 414(d) plan must be established 
for the exclusive purpose of providing 
retirement benefits to employees or their 
beneficiaries, and the funds of the plan 


••See Release No. 33-4081 (April 5. 1979) |44 FR 

2ms) 

"Notwithstanding the fanner language of the 
Sect too 3(a)(2) exemption, the staff had taken a uo- 
ftcllon petition regarding the registration of 
guaranteed investment contract* issued to plan* 
under certain specified condition*, taller to 
Amerhan Council of Life Insurance dated March 1* 
1977. The no action position mm baaed in part on a 
recognition that guaranteed investment contracts 
are relatively new forma of con Ira da that generally 
were not in rxiatence in 1970 when Congress 
created the exemption for interest* to separata 
account!. 


must be segregated and not subject to 
diversion to other purposes. 

Finally, the 1980 amendments codified 
two prior staff interpretations regarding 
the Section 3(a)(2) exemption. First, the 
amendments specifically exdude from 
the exemption contracts issued in 
connection with tax deferred annuity 
plans described in Section 403(b) of the 
Internal Revenue Code. Such plans are 
adopted primarily by public school 
systems and departments of education, 
and it has been the staffs position that 
annuity contracts issued to them must 
be registered under the 1933 Act unless 
some exemption other than that 
provided by Section 3(a)(2) is available 
Second, the amendments make it dear 
that a single trust fund need not be 
maintained by a bank in order for the 
Section 3(a)(2) exemption to be 
available. The former language of 
Section 3(a)(2) was ambiguous in this 
respect, but it is now clear that only 
collective trust funds for qualified plans 
must be maintained by a bank under the 
exemption. 

The 1980 amendments are silent on 
the issue of whether Section 3(a)(2) 
exempts the interests of participants in 
plans covered by the exemption. The 
staff took the position In Release 8188 
that, on the basis of the Commission's 
past administrative practice and 
practical considerations. Section 3(a)(2) 
generally exempts such interests to th<* 
same extent that it exempts the interest* 
of plans tn certain specified funding 
vehicles. The staffs position, which was 
contrary to dicta in the Daniel case. ” 
recognized that the interests of 
participants In a plan are identical to 
their interests in the funding vehicles 
invested in by the plan and therefore 
generally should be accorded the same 
treatment as these latter Interests. 37 
Thus, for purposes of the Section 3(a)(2) 
exemption, the two types of interests 
generally are the same for all practical 
purposes. Nothing in the legislative 
history of the 1980 amendments suggests 
that the staffs interpretation is 
incorrect. Accordingly, the staff 
continues to adhere to the position 
outlined in Release 8188. 


"See the discussion in Release SI88 (port IV 
Section 8 . 2) on this point. 

"There are limited altoottam. however where 
the interests of participant* in a plan would be 
treated differently under Section j|( 2) than the 
interacts of the plan in certain funding vehkk* l ot 
example, a plan may invest part or all of It* aaarr* 
in a mutual fund. The interest of the plan la the 
mutual fund would not be exempt under Section 
3(a)(2) because inch funds ere not referred to in the 
section However, the interests of employees in the 
plan would be exempt under Section 3(a)(2) so Umg 
as no employee funds were invested In employ 7 
••curlties and the plan otherwise satisfied the 
requirement* of the exemption. 
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In addition to the enactment of the 
1080 amendments, a further 
development of significance pertaining 
to Section 3(a)(2) was the issuance for 
public comment of proposed Rule 180 
under the 1933 Act. * * * * 5 * Ptirsuant to its 
authority in Section 3(a)(2) to exempt 
securities issued in connection with 
Keogh plans from registration, the 
Commission proposed the rule for the 
purpose of exempting plans which meet 
the criteria specified therein. The rule, if 
adopted, should largely eliminate the 
need for the Commission to issue 
exemptive orders for Keogh plans in the 
future. 

B. Significant Interpretive Issues 

There are several important issues 
relating to Section 3(a)(2) that various 
commentators have asked the staff to 
address. These are discussed below 
under appropriate captions. 

1. Plans With Multiple Investment 
Choices . 

Many persons have asked the staff to 
discuss the availability of the Section 
3(a)(2) exemption for interests in thrift, 
savings or similar plans which provide 
employees with several investment 
alternatives, one of which consists of 
securities of the employer. It is the 
staffs view that the exemption is 
available for such interests only if 
amounts invested in securities of the 
employer can be attributed to 
contributions made by the employer. 

The staff bases its position on the 
provision in Section 3(a)(2) which states 
that the exemption does not apply to a 
plan whose contributions are held in a 
single trust fund or in a separate 
account maintained by an insurance 
company and under which an amount in 
excess of the employer’s contribution is 
allocated to the purchase of securities of 
the employer or its affiliates. As 
previously noted in Release 6188, n this 
provision was included in Section 3(a)(2) 
in 1970 in order to reflect the stafTs 
consistent administrative practice of not 
requiring interests in plans to be 
registered unless employee monies were 
used to buy securities of the employer. 

The application of the stafTs position 
to thrift and similar plans can best be 
illustrated by the following example. 

XYZ Company has established a thrift 
plan whose assets are held in a single 
trust fund. The plan's assets are 
segregated under the trust into three 
separate funds, one of which consists 
exclusively of XYZ securities. 

Employees may choose to have their 
plan contributions invested in any or all 

No. XM247 (October H. 1M0| (4$ FR 

40475J. 

~S«* the text at fa. 132 of Release SIM 


of the funds, and XYZ will match all 
such contributions on a dollar-for-dollar 
basis. Aggregate contributions under the 
plan are as follows: 


Three Kinds 

Emptoee 

contrtbo- 

tone 

tpercenQ 

XYZ 

coneto*. 

hone 

(percent} 

Total 

(per¬ 

cent} 

XY2 seoatbe* Kmd. 

10 

»0 

20 

Oueremeed income fund 

— 20 

20 

40 

OweraMed fund..... 

20 

20 

40 


50 

50 

too 


It is the stafTs view that although 
XYZ's contributions to the plan in the 
aggregate exceed the amount invested in 
its securities, the Section 3(a)(2) 
exemption is not available. This is 
because the plan dearly allows, insofar 
os the XYZ securities fund is concerned, 
funds in excess of the employer's 
contribution to be allocated to the 
purchase of securities of the employer. 
Thus, interests in the plan are not 
exempt under Section 3(a)(2). If. 
however, the plan were changed so that 
it became possible to attribute all 
employee contributions to non-XYZ 
securities, the Section 3(a)(2) exemption 
would then be available. In the above 
example, this could be done in either of 
two ways. First, employees might be 
prohibited in the future from investing 
their own money in the XYZ securities 
fund but they would be permitted to 
designate that matching contributions 
by the employer be Invested on their 
behalf in that fund Second the XYZ 
securities fund might either be enlarged 
to indude securities of other entities or 
merged into the diversified equity fund 
with the understanding that in no 
instance would the amounts invested in 
XYZ securities under any such fund 
exceed the amount of XYZ’s 
contributions to that fund In both of 
these situations, it would be possible to 
attribute all investments in XYZ 
securities to contributions by the 
employer, with the result that the 
Section 3(a)(2) exemption would then be 
available, assuming all of its other 
conditions were satisfied. 

2. Commingling of Assets in a Fund or 
Account. 

In Release 6188. 50 the staff expressed 
the opinion that the Section 3(a)(2) 
exemption for interests or participations 
In a bank collective trust fund or an 
insurance company separate account is 
not available if the fund or account 
commingles the assets of tax qualified 
corporate plans with those of Keogh 
plans. The staff based its view on the 
belief that Section 3(a)(2) exempts only 


m Sev the Unit at fa. 114 of Release 01M 


interests or partidpations in collective 
funds or separate accounts which 
consist exclusively of assets of tax 
qualified corporate plans. 

Representatives of insurance 
companies and other persons have 
asked the staff to reconsider the opinion 
noted above. Their request is based 
partly on the language and legislative 
history of Section 3(a)(2) and partly on 
practical considerations. With respect to 
the language of Section 3(a)(2). these 
persons noted that it exempts any 
interest or participation in a collective 
fund or separate account so long as it is 
issued in connection with a plan (other 
than a Keogh plan) qualified under 
Section 401 of the internal Revenue 
Code. Read literally, this language does 
not preclude commingling of Keogh plan 
assets with corporate plan assets. 
Further, the legislative history of Section 
3(a)(2) suggests that a literal 
interpretation is not inappropriate in 
this regard. 51 

From a practical standpoint, the 
persons requesting reconsideration point 
out that there does not appear to be any 
substantial reason why commingling of 
the assets of corporate and Keogh plans 
should be prohibited. Moreover, they 
indicate that a number of insurance 
companies commingled assets in 
separate accounts in such a manner for 
many years prior to the enactment of 
Section 3(a)(2) and have continued to do 
so after its enactment Such companies 
traditionally have registered only the 
interests in such accounts that are sold 
to Keogh plans, believing that the 
Section 3(a)(2) exemption applied to the 
interests sold to tax qualified corporate 
plans. 

After consideration of the reasons 
outlined above, the staff has determined 
to change the interpretation in Release 
6188 discussed above. Accordingly, the 
availability of the Section 3(a)(2) 
exemption no longer will be deemed by 
the staff to depend in part on whether 
the assets of Keogh plans are 
commingled with the assets of tax 
qualified corporate plans. Of course, 
where commingling of assets in the 
above manner does occur, interests or 
partidpations sold to plans not covered 
by the Section 3(a)(2) exemption would 
be subject to registration under the 1933 
Act. absent some other exemption. 

3. Plans Funded by Exempt Securities . 

The exemption from registration 
provided by Section 3(a)(2) for interests 


"Campon Amendment No 438 to S. 1650,00th 
Cong. 1st Sea#.. Section 102(b) (1967), which would 

have required • bank collective fund under Section 

3(a)(2) to consist so/e/y of assets of tax qualified 

plan* other than Keogh plena, and a subitcquent bill 

S. 3724.90th Cong.. 2nd 8em#^ Section 27(b) (1068). 
which did not indude the word "solely " 
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or participations in a plan is. by virtu© of 
the language of the statute, not available 
in those instances where employee 
monies are used to purchase securities 
of the employer or its affiliates. 
Notwithstanding the language of Section 
3(a)(2), the staff has taken a no-action 
position for policy reasons on several 
occasions where employee monies were 
used to purchase employer securities 
which were exempt from registration 
under one of the securities exemptions 
set out in Sections 3(a)(2) through 3(a)(8) 
of the 1933 Act”These no-action 
positions have been based on the view 
that it would be contrary to the purposes 
of Section 3(a)(2) to require interests in a 
plan to be registered solely because 
employees are investing in securities of 
the employer which, because of their 
nature, were never intended by 
Congress to be subject to registration. 

On a somewhat related issue, a 
commentator on Release 6188 inquired 
whether the Section 3(a)(2) exemption 
would be jeopardized if the trustees for 
a plan whose assets are held in an 
insurance company separate account 
decided to create an additional fund 
consisting of exempt U.S. Government 
securities which is not maintained by 
the insurance company. The staffs 
position is that the exemption would not 
be affected by such a decision. Apart 
from the policy consideration previously 
noted that investments by a plan in 
exempt securities should not necessitate 
registration, it would appear that in this 
instance the plan’s investment in U.S. 
Government securities would be held in 
a single trust fund that would satisfy the 
Literal requirements of Section 3(a)(2). 
Accordingly, the exemption would be 
available, in the staffs view. 

111. Sales and Resales of Employer Stock 

Release 6188 discussed in 
considerable detail sales and resales of 
employer stock by plans and their 
participants. There still remain, 
however, several important matters that 
merit attention. These are discussed 
below. 


•See. letter* * re lr*in Union Bank * Tnmt 
Co dated August it. 197B end Roodway Expert*, 
tnc. dated Msy 24.197* The Division'* no-actlon 
position* In this ires, however, do not extend to 
those situations in which the employer's securities 
ere offered to employees In reliance upon e 
transactions! exemption, such es those provided by 
Sections J(*X9) through 3(*)[U) of the 1933 Act. The 
reason is that, unlike e securities exemption, s 
transactions! exemption does not rest on s 
Congressional determination that the securities 
themselves should be exempt from registration. See 
letter re H.C Frangc Company dated July 14, 19SQ. 


A. Sales by Plans 

In Release 6188,” the staff indicated 
that if a plan is considered an affiliate u 
of the employer, any sales by it of 
employer stock “would be subject to the 
registration and antifraud provisions of 
the 1933 Act in the same manner as if 
the employer were engaging in the 
transaction." Some persons have asked 
whether this statement was meant to 
imply that plans which are a ffiliates 
cannot use Rule 144 (17 CFR 230.144J ** 
under the Act to sell employer stock. 

The basis for this inquiry lies in the fact 
that issuers are barred from using Rule 
144 to sell their own stock, and thus it 
could be inferred from the staffs 
statement that plans which are affiliates 
of such issuers likewise are so barred. 

The statement quoted above was not 
intended to preclude plans from using 
Rule 144 to sell employer stock. Only 
issuers are prohibited from using the 
rule. Thus, an affiliate plan may rely on 
Rule 144 to sell stock of the employer, 
provided it compiles with all applicable 
conditions of that rule. 

B . Resales by Plan Participants 

The staff stated in Release 8188 that 
non-affiliates who receive unregistered 
securities from a plan could resell such 
securities immediately without any 
restrictions (such as registration or 
compliance with Rule 144) if three 
conditions were satisfied.* 4 The three 
conditions are: (1) the issuer of the 
securities is subject to the periodic 
reporting requirements of Section 13 or 
15(d) of the 1934 Act. (2) the stock being 
distributed is actively traded in the open 
market, and (3) the number of shares 
being distributed is relatively small in 
relation to the number of shares of that 
class issued and outstanding. Several 
persons have asked that the staff 


"Se* Part V. Section Bof Raleas* OIOS 
" An -affiliate- of sn entity is defined to Role 408 
(17 CFR 230.406] under the 1933 Act as “a peraoo 
that directly, or Indirectly through one or more 
intermediaries, controls, or Is controlled by. or is 
under common control with, the (entity).** 

■ Rule 144 provides a safe harbor from the 
registration provisions of the 1933 Act for the resale 
of restricted securities (l.e~ securities acquired in 
non public transection* from the issuer or an 
affiliate) and securities held by affiliates. It contains 
various conditions. Including requirements thst 
there be current Information about the Issuer 
available to the public and that the securities have 
been held by the seller for et least two years. 

"An assumption underlying the staff's position is 
thst the unregistered securities were distributed In • 
legal offering to plan participants. If the securities 
were Issued in an illegal offering, non-affiliate 
participants not Involved In the illegality could, 
pursuant to the policy underlying Section 4(3)(A) of 
the 1933 Act. freelfTsfri! such securities without 
regard to whether the three conditions were 
satisfied. For a discussion of Section 4(3)( A) of the 
Act. see 1 Lots. Securities Regulation 11961). p. 2S7. 
fn. 228 


provide some guidance as to what is 
considered to be a "relatively small 
amount" under the third condition noted 
above. In this regard, it is the staffs 
view that a relatively small amount will 
always be involved when the total 
amount of shares distributed by a plan 
to Its participants during a fiscal year 
does not exceed one percent of the 
outstanding securities of the class. 
Distributions during a fiscal year which 
exceed the one-percent test may in sonip 
cases still be deemed to involve 
relatively small amounts if there is data 
(such as a large trading volume) 
indicating that resales of the distributed 
shares will not have a measurable 
impact on the trading market. 

With respect to resales by affiliates, 
the staff indicated in Release 6188 that, 
even when the three conditions 
described above are satisfied, resales by 
such persons would continue to be 
subject to registration In the absence of 
an available exemption, such as that 
provided by Rule 144. In this regard, the 
staff also has stated that if the three 
conditions are complied with the 
securities involved will not be 
considered "restricted securities" under 
Rule 144.* 7 As a result, affiliates may 
disregard the two-year holding period 
requirement of Rule 144 in the event 
they choose to rely on that rule for the 
resale of their securities. 

IV. Form S-8 

Form S-8 [17 CFR 239.18bJ is the 
principal form used to register securitu s 
issued in connection with employee 
benefit plans.” In the lost several 
months, the Commission and its staff 
have taken several steps designed to 
minimize the burdens imposed on 
issuers who use this form. 


v> RcW«Mt 33-5750 (October 11970) {4* ™ 45C . 1 

* Form S-S can be used for offerings which arv 
limited to employee* of the Issuer and Ua parent 
and subsidiaries, provided the following oondttn « 
are met (1) the laeuer. at the time of filing, he« N<n 
subject to the periodic reporting requirement* of 
Section 13 or 15(d) of the 1934 Act foe at least th» 
prior 90 days end bos filed all report* required 
during the preceding 12 months or such shorter 
period that it was subject to those requirement* 
and (2) the Issuer has furnished or will furnish on 
annual report to security* holder* for Its last fiscal 
year containing substantially the Information 
required by Rule 14a-3 (17 CFR 24(M4a-3) under th# 
1634 Act Thoee Issuer* who are unabl* 10 satisfy 
the requirements for the use of Form S-S can use 
Form S i (17 CFR 23fUl| or. if they quality. Form S- 
7 (17 CFR 239.26(. Form S-16 (17 CFR 23027). or 
Form S-16 (17 CFR 23*33]. Issuers who utilise th^w 
other forms for registering primary offering* by 
employe* benefit plans must include therein a I! rf 
the information regarding the plans which Form S-3 

Mould otherwise require. Thus, the dlsclocurrs 
regarding the plan would be the same, no matter 
which registration form was used. 
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A Revisions to the form and to the 
Procedures for Making it Effective 

The initial step taken by the 
Commission was to revise the 
procedures utilixed by it for making 
filings on Form S-8 effective under the 
1933 Act." Formerly, registration 
statements on Form S-8 and post¬ 
effective amendments thereto generally 
were not made effective until the 
Commission’s staff had reviewed the 
filings in question and was satisfied that 
they were in compliance with all 
applicable disclosure requirements. It 
became increasingly apparent to the 
Commission, however, that most filings 
on Form S-8 complied in all material 
respects with the disclosure 
requirements of the form and related 
rules, and that the review process 
resulted in only minimal disclosure 
improvement Under the circumstances, 
the Commission believed that the public 
interest would generally best be served 
by prompt effectiveness of such filings 
without the delays necessitated by the 
low review priority given to them. 
Accordingly, the Commission adopted or 
amended several rules under the 1933 
Act, 40 as well as Form S-8 itself, to 
provide for such prompt effectiveness. 
The net effect of these changes was to 
permit original filings on Form S-8 to 
become effective automatically 20 days 
following the date of filing and to allow 
post-effective amendments on Form S-8 
to become effective automatically on the 
date of filing. 

A second step of even greater 
significance taken by the Commission 
was the adoption of a completely 
revised Form S-8. 41 The new form 
generally requires fewer disclosures 
than formerly were necessary, thereby 
reducing the time and expense involved 
in preparing Buch filings. Moreover, as 
explained in the next section, it provides 
for a method of updating which requires 
minimal effort and expense. 

B Changes in Methods of Updating 

In order to satisfy the current 
prospectus requirements of Section 
10(a)(3) of the 1933 Act, issuers in the 
past generally updated their Form S-8 
registration statements on an annual 
basis through the filing of a post¬ 
effective amendment. The preparation of 


” Release *>-6190 (February 22. 1960) |FR 13435). 

40 The rules Involved tn (he changes were Rules 
464 (17 CFR 230.404), 473 (17 CFR 230473). 4754 (47 
CFR 2304754). 477 (17 CFR 230.477]. and 485 (17 

CI*R 230.405). 

4 ‘ Release 33-8202 (April 2.1960) (45 FR zmsy In 
that release, the Commission also substantially 
•mended Form 11-K |17 CFR 24941). the annua) 
report under the 1934 Act required to be fifed by 
plans which have registered interests therein 
pursuant to the 1903 Act 


many such amendments was costly and 
time-consuming, due to the fact that a 
completely revised prospectus generally 
had to be included in order to reflect all 
material changes from the preceding 
year. 

In recognition of the considerable 
effort and expense involved in preparing 
annual post-effective amendments, the 
Commission adopted an updating 
procedure for the new Form S-8 that is 
similar to that utilized for many years 
under Form S-18. The new procedure 
allows the issuer to incorporate by 
reference periodic reports required to be 
filed under the 1934 Act in order to 
satisfy the majority of all updating 
requirements. * * * 4 * Under this method, the 
issuer generally can continue to use the 
same prospectus (sometimes 
characterized as an ’’evergreen 
prospectus”) year-after-year without 
any fundamental changes. Thus, 
preparation, printing and distribution 
costs are considerably reduced when 
this method is used. 

In those unusual situations where 
annual updating cannot be completely 
accomplished through the filing of 1934 
Act periodic reports, 4 * the staff has 
indicated that issuers may utilize an 
“appendix” to the evergreen prospectus 
for this purpose. 44 The appendix 
generally would consist of a page or two 
containing the additional information 
required to update the S-8 and would be 
distributed to existing plan participants 
in lieu of a completely revised 
prospectus. New participants, of course, 
would be furnished with both the 
evergreen prospectus and the appendix, 
and existing participants could also 
obtain copies of the evergreen 
prospectus, if they so desired. Again, 
this method of updating is advantageous 
because it allows printing and other 
costs to be reduced. 


* It should be noted that to order to utilise tbe 
1934 Act periodic reports for updating purposes. II Is 
necessary that the accountant for the issuer file i 
content with the Commission permitting the 
financial statements end related accountant’s 
opinion tn the iesoer’s Form 10-JC |17 CFR 249 310) 
to be used In connection with the Farm S~6 under 
the 1933 Ad 

u For example, updating by filing a poet-effective 
amendment to the S-0 may still be necessary to 
disclose: (1) changes in the tax effects which may 
accrue to employees (and to the Issuer) es result of 
participation tn the plan. (2) changes tn tha 
approximate number of employees participating in 
the plan and the number eligible to participate, (3) 
changes tn the names and addressee of tha plan 
administrators and any materia) relationships 
between them and the plan participants, the issuer 
or its affiliates, and (4) changes tn the data required 
for the purpose of evaluating alternative investment 
media. 

44 letter re Crvckmr Matronal Corporation dated 
September 25, I960. 


C Other Efforts to Minimize Burdens 

In addition to the foregoing, the staff 
has issued two no-action letters 
designed to further alleviate the burdens 
associated with Form S-8. 

The first letter 44 permits issuers to 
take advantage of the new updating 
procedure described above without the 
necessity of making a complete filing on 
the new Form S-8. The staffs position Is 
based on the fact that the former S-8 
form generally required more 
information to be disclosed than the 
new form and therefore plan 
participants will not suffer if the old 
form continues to be used for a period of 
time. Thus, an issuer with an existing S- 
8 registration statement on file generally 
may avail itself of the new updating 
procedure immediately by filing a post¬ 
effective amendment (using the 
appendix approach, if desired) 
containing the information required by 
Item 12 (“Incorporation of Certain 
Documents by Reference”) and Item 13 
(“Additional Information”) of the new 
S-8 form and the undertakings required 
by Part II of that form. 44 

The second letter 47 permits issuers to 
use the summary plan description 
required by ERISA to satisfy certain of 
the disclosure requirements of Form S-8 
regarding the plan. In effect, this 
position allows issuers to eliminate 
essentially duplicative disclosures that 
may have occurred under ERISA and the 
1933 Act In the past. Pursuant to the 
letter, an issuer is allowed to file the 
summary plan description as an exhibit 
to the S-8. The issuer, however, need 
not attach the summary plan description 
to the prospectus delivered to 
employees, since such persons would 
independently be furnished with a copy 
of the summary plan description 
pursuant to the requirements of ERISA. 

The staffs position described above is 
subject to the following conditions: (1) 
the issuer must state in its Form S-8 
prospectus that a current copy of the 
summary plan description will be 
provided to any plan participant upon 
request; (2) the issuer will continue to 
comply with the requirements of ERISA 
pertaining to the amendment and 
distribution of the summary plan 
description; and (3) the issuer will 
update, when necessary, the copy of the 
summary plan description on file with 
the Commission through the filing of 


• Ameren, Inc. dated May 1.19SU 
"Of course, consilient with the updating 
procedure util rood with respect to Form S-16 filings. 
the Issuer should also file the consent of its 
independent public accountant, as noted in fn. 42. 
Further, any material amendments to the plan not 
previously described in Ibc S*4 would have to be 
disclosed in lbs post-effective amendment. 

«•Shop SC* Inc. dated July 17. KXKX 
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exhibits to the S-8 and. where 
appropriate, the annual reports of the 
plan filed on Form 11—1C 
Accordingly. 17 CFR Part 231. is 
amended by adding reference to this 
release thereto. 

By the Commission. 

George A. Fitzsimmons, 

Secretary. 

January 15.1981. 

(11 Doc SI-2867 Pil#d 1-3MK 643 an) 

BJLUHO COOC S010-C1-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 274 

(Docks! No. RMS1-12] 

Interim Rule Under Section 108 of the 
NGPA Concerning Temporary 
Pressure Buildup in Qualifying Stripper 
Wells 

Correction 

In FR Doc. 81-2203 published in the 
issue of Thursday January 22.1981. at 
page 8901. make the following 
correction: 

On page 8902. third column, under 
Part 274. the section heading now 

reading ”§ 271.806 .should read 

”§ 274.206 .. 

a&UMG COOC 1 SOS-41-8 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Ch. I 

Redesignation of Hearing Clerk's 
Office as Dockets Management Branch 

agency: Food and Drug Administration. 
action: Final Rule. 

Summary: The Food and Drug 
Administration (FDA) is amending 
Chapter I of Title 21 of the Code of 
Federal Regulations to reflect the 
Hearing Clerk’s office name change to 
Dockets Management Branch. 

EFFECTIVE DATE: January 27.1981. 

FOR FURTHER INFORMATION CONTACT. 
Agnes B. Black. Federal Register 
Writer's Office (HFC-11), Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 301-443-2994. 
SUPPLEMENTARY INFORMATION: FDA has 
designated the Administrative 
Proceedings Staff-Hearing Clerk's office 
a branch of the Division of Management 
Systems and Policy and renamed it the 
Dockets Management Branch. This 


document amends Chapter I of Title 21 
of the Code of Federal Regulations to 
reflect the name change. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 710(a), 52 
Stat. 1055 (21 U.S.C. 371(a))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1). Chapter 
I of Title 21 of the Code of Federal 
Regulations is amended in Parts 1 
through 1299 by changing "office of the 
Hearing Clerk.” "Hearing Clerk's office.” 
and "Hearing Clerk,” wherever they 
appear, to read "Dockets Management 
Branch.” 

Effective date . January 27,1981. 

(Sec. 701(a). 52 StaL 1055 (21 U.S.C. 371(a))) 
Dated: December 23.1980. 

William F. Randolph. 

Acting Associate Commissioner. Regulatory 
Affairs. 

(FR Doc tt-Stll PUtd 1-36-41. 643 «oi| ( 

MUJNO COOC 4114-tt-M 


21 CFR Parts 5, 7,10,12,14,19, 20, 21, 
25, 109, 110, 330, 509. 510, 808, 1010, 
1030,1240, and 1250 

IDocket No.80N-0452) 

Reorganization/Location Changes 

agency: Food and Drug Administration. 
action: Final Rule. 


summary: The Food and Drug 
Administration is amending the various 
regulations that were affected by the 
April 1978 reorganization of the Office 
of the Commissioner. The amendment 
includes the transfer of functions 
between offices, new organizational 
entities, changes in position and 
organization titles, and changes in room 
locations and mailing addresses. 

EFFECTIVE DATE: January 27.1981. 

for further information contact: 

Robert L Miller, Office of Management 
and Operations (HFA-340). Food and 
Drug Administration. 5600 Fishers Lane, 
Rockville, MD 20857. 301-443-4976. 

supplementary information: i. 

Transfer of functions. The Public 
Records and Documents Center (PRDC) 
of the Office of Compliance was 
abolished, and the Freedom of 
Information and Privacy Act functions 
were transferred to the Office of Public 
Affairs with the administrative 
proceedings (Hearing Clerk) functions 
transferring to the retitlcd Office of 
Management and Operations. 
References to PRDC are being changed. 

2. New organizational entities. A 
Freedom of Information Staff has been 


established in the Office of Public 
Affairs to perform the Freedom of 
Information and Privacy Act functions. 
A Dockets Management Branch has 
been established in the Office of 
Management and Operations to perform 
the administrative proceedings (Hearing 
Clerk) functions. References to PRDC or 
Hearing Clerk are being changed 
according to the division of functions 
between these two new organizations. 

3. Changes in position and 
organization titles. The Associate 
Commissioner for Compliance became 
the Associate Commissioner for 
Regulatory Affairs; the Associate 
Commissioner for Administration 
became the Associate Commissioner for 
Management and Operations; the 
Assistant Commissioner for Public 
Affairs became the Associate 
Commissioner for Public Affairs. The 
Office of Compliance became the Office 
of Regulatory Affairs; the Office of 
Administration became the Office of 
Management and Operations; the Office 
of Public Affairs did not change. The 
Special Assistant for Consumer Affairs 
now heads a new Office of Consumer 
Affairs with the title of Associate 
Commissioner for Consumer Affairs. All 
references are changed accordingly. 

4. Changes in room locations and 
mailing addresses. Wherever 
appropriate new locations and 
addresses are referenced. 

5. Other changes. Because of other 
reorganizations, references to the 
Department of Health. Education, and 
Welfare are changed to the Department 
of Health and Human Services, and 
references to the Civil Service 
Commission are changed to the Office of 
Personnel Management. 

In a rule published elsewhere in this 
issue of the Federal Register, the agency 
is amending 21 CFR Chapter I, Parts 1 
thru 1299. to change the Hearing Clerk's 
name to Dockets Management Branch. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 701(a). 52 
Stat. 1055 (21 U.S.C. 371(a))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1), Chapter 
I of 21 CFR is amended in Parts 5. 7,10. 
12,14.19. 20. 21. 25. 109,110, 330, 509. 

510, 808, 1010,1030,1240, and 1250 as 
follows: 

SUBCHAPTER A-GENERAL 

PART 5—DELEGATIONS OF 
AUTHORITY AND ORGANIZATION 

1. Part 5 is amended: 

a. By revising { 5.105, to read as 
follows: 
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{ 5.105 Chief Counsel, Food and Drug 

Administration. 

The Chief Counsel to the 
Commissioner of Food and Drugs is the 
Assistant General Counsel. Food and 
Drug Division, Office of the Cenerai 
Counsel. Department of Health and 
Human Services, Room 6-57. 5600 
Fishers Lane, Rockville, MD 20657. 

b. By revising S 5.110. to read as 
follows: 

$ 5 , 1 10 FDA Public Information Offices. 

(a) Dockets Management Branch 
(HFA-305). The Dockets Management 
Branch Public Room Is located in Room 
4-62, Parklawn Building. 5600 Fishers 
Lane. Rockville, MD 20857. Telephone: 
301-443-1753. 

(b) Freedom of Information Staff 
(HFI-351 The Freedom of Information 
Public Room is located in Room 12A-30, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857. Telephone: 301- 
443-6310. 

(c) Press Relations Staff (HF1-40). 
Press Offices are located in Room 15B- 
42, Parklawn Building. 5600 Fishers 
Lane, Rockville. MD 20857. Telephone: 
301-443-3285; and in Room 3807. FB-8. 
200 C Street SW., Washington, D.C. 
20204. Telephone: 202-245-1144. 

PART 7—ENFORCEMENT POLICY 

2. Part 7 is amended In 5 7.42 by 
revising the Introductory text of 
paragraph (b){3), to read as follows: 

$ 7.42 RecaR strategy. 

• • • • • 

(b) * * * 

(3) Effectiveness checks . The purpose 
of effectiveness checks is to verify that 
all consignees at the recall depth 
specified by the strategy have recieved 
notification about the recall and have 
taken appropriate action. The method 
for contacting consignees may be 
accomplished by personal visits, 
telephone calls, letters, or a combination 
thereof. A guide entitled "Methods for 
Conducting Recall Effectiveness 
Checks” that describes the use of these 
different methods is available upon 
request from the Dockets Management 
Blanch (HFA-305). Food and Drug 
Administration, Room 4-62, 5600 Fishers 
Lane, Rockville. MD 20857. The recalling 
firm will ordinarily be responsible for 
conducting effectiveness checks, but the 
Food and Drug Administration will 
assist in this task where necessary and 
appropriate. The recall strategy will 
specify the method(s) to be used for and 
th«» level of effectiveness checks that 
will be conducted, as follows: 


PART 10—ADMINISTRATIVE 
PRACTICES AND PROCEDURES 

3. Part 10 is amended* 

a. In 5 10.3(a) by removing the 
definition "Hearing Clerk" and adding 
alphabetically the definition "Qockets 
Management Branch" to read as follows: 

§10.3 Definitions, 

(a) • * * 

"Dockets Management Branch" means 
the Dockets Management Branch, Office 
of Management and Operations of the 
Food and Drug Administration. U.S. 
Department of Health and Human 
Services. Room 4-62, 5600 Fishers Lane, 
Rockville. MD 20857. 

• • • • • 

b. In § 10.20 by revising the section 
heading and paragraph (f), to read as 
follows: 

§ 10.20 Submission of documents to 
Dockets Management Branch; computation 
of time; availability for public disclosure. 

# • • • • 

(f) All submissions are to be mailed or 
delivered In person to the Dockets 
Management Branch. Food and Drug 
Administration. Room 4-62. 5600 Fishers 
Lane. Rockville. MD 20657, except that a 
submission which is required to be 
received by the Branch by a specified 
date may be delivered in person to the 
FDA building in Washington (Room 
6819, 200 C Street SW., Washington, DC 
20204] and will be considered as 
received by the Branch on the date on 
which it is delivered 


§ 10.30 (Amended] 

c. In § 10.30(b) by revising the entry 
for the Hearing Clerk to read "Dockets 
Management Branch, Food and Drug 
Administration, Department of Health 
and Human Services. Room 4-62, 5600 
Fishers Lane, Rockville, MD 20857.” 

§10.33 [Amended) 

d. In § 10.33(b) by revising the entry 
for the Hearing Clerk to read "Dockets 
Management Branch, Food and Drug 
Administration. Department of Health 
and Human Services. Room 4-62, 5600 
Fishers Lane, Rockville, MD 20857.” 

§ 10.35 (Amended) 

e. In § 10.35(b) by revising the entry 
for the Hearing Clerk to read "Dockets 
Management Branch, Food and Drug 
Administration. Department of Health 
and Human Services. Room 4-62. 5600 
Fishers Lane, Rockville. MD 20857 ” 

§ 10.85 lAmended] 

f. In § 10.85(b) by revising the entry 
for the Hearing Clerk to read "Dockets 
Management Branch. Food and Drug 


Administration, Department of Health 
and Human Services, Room 4-02, 5600 
Fishers Lane, Rockville. MD 20857.” 

g. In § 10.95 by revising paragraphs 
(b)(2) and (d)(7), to read as follows: 

§ 10.95 Participation In outside standard¬ 
setting activities. 

* • • • • 

(b) • • * 

(2) Approval forms and all pertinent 
background information decribing the 
activity will be included in the public 
file on standard-setting activities 
established by the Freedom of 
Information Staff. 

• • • • • 

Cd) 

(7) The Commissioner may determine 
in writing that, because direct 
involvement by FDA in a particular 
standard-setting activity is in the public 
interest and will promote the objectives 
of the act and the agency, the 
participation is exempt from the 
requirements of paragraph (d)(1)(H) and/ 
or (Hi) of this section. This 
determination will be included in the 
public file on standard-setting activities 
established by the Freedom of 
Information Staff and in any relevant 
administrative file. The activity may 
include the establishment and validation 
of analytical methods far regulatory use, 
drafting uniform laws and regulations, 
and the development of 
recommendations concerning public 
health and preventive medicine 
practices by national and international 
organizations. 

• • • • • 

h. In § 10.220 by revising paragraph 
(a), to read as follows: 

§ 10.220 Processing of applications by the 
evaluation board. 

(a) Applications shall be processed by 
an Evaluation Board composed of the 
Associate Commissioner for Consumer 
AfTairs, or his or her representative, who 
will serve as chairman of the Evaluation 
Board, the Associate Commissioner for 
Management and Operations, or his or 
her representative, und a third agency 
employee to be appointed by the 
Commissioner. Whenever a member of 
the Evaluation Board is participating in 
a Part 12,13,14,15. or 16 proceeding, he 
or she shall be disqualified from 
reviewing or ruling upon applications for 
reimbursement filed in connection with 
that proceeding. In the event of such a 
disqualification, the disqualified Board 
member shall be replaced by an agency 
employee to be appointed by the 
Commissioner. 

• • • • • 
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PART 12—FORMAL EVIDENTIARY 
PUBLIC HEARING 

S 12.45 (Amended] 

4. In Part 12, 3 12.45(a) is amended by « 
revising the entry for the Hearing Clerk 
to read ''Dockets Management Branch, 
Food and Drug Administration, 
Department of Health and Human 
Services, Room 4-62, 5600 Fishers Lane, 
Rockville, MD 20857." 

PART 14—PUBLIC HEARING BEFORE 
A PUBLIC ADVISORY COMMITTEE 

5. In Part 14. 3 14.65 is amended by 
revising paragraph (a), to read as 
follows: 

3 14.65 Public Inquiries and requests for 
advisory committee records. 

(a) Public inquiries on general 
committee matters, except requests for 
records, are to be directed to: Committee 
Management Officer (HFA-306), Office 
of Management and Operations, Food 
and Drug Administration, Department of 
Health and Human Services. 5600 
Fishers Lane, Rockville, MD 20857. 

• • • • • 

PART 19—STANDARDS OF CONDUCT 
AND CONFLICTS OF INTEREST 

6. Part 19 Is amended: 

a. In 5 19.10 by revising paragraphs (a) 
and (b) and the introductory text of 
paragraph (d). to read as follows: 

{ 19.10 Food and Drug Administration 
Conflict of Interest Review Board. 

(a) The Commissioner shall establish 
a permanent five-member Conflict of 
Interest Review Board, which shall 
review and make recommendations to 
the Commissioner on all specific or 
policy matters relating to conflicts of 
interest arising within the Food and 
Drug Administration that are forwarded 
to it by (1) the Associate Commissioner 
for Management and Operations or (2) 
anyone who is the subject of an adverse 
determination by the Associate 
Commissioner for Management and 
Operations on any matter arising under 
the conflict of interest laws, except a 
determination of an apparent violation 
of law. The Director, Division of 
Personnel Management Office of 
Management and Operations, shall 
serve as executive secretary of the 
Review Board. 

(b) It shall be the responsibility of 
every Food and Drug Administration 
employee with whom any specific or 
policy issue relating to conflicts of 
interest is raised, or who otherwise 
wishes to have any such matter 
resolved, to forward the matter to the 
Associate Commissioner for 


Management and Operations for 
resolution, except that reporting of 
apparent violations of law are governed 
by 5 19.21. 

• • • • • 

(d) All decisions relating to specific 
individuals shall be placed in a public 
file established for this purpose by the 
Freedom of Information Staff, e.g., a 
determination that a consultant may 
serve on an advisory committee with 
specific limitations or with public 
disclosure of stock holdings, except that 
such determination shall be written in a 
way that does not identify the individual 
in the following situations: 

• • • • • 

b. In 3 19.21 by revising paragraph (a), 
to read as follows: 

3 19.21 Duty to report violations. 

(a) The Policy Management Staff, 
Office of Management and Operations, 

Is responsible for obtaining factual 
information for the Food and Drug 
Administration on any matter relating to 
allegations of misconduct, impropriety, 
conflict of interest or other violations of 
Federal statutes by agency personnel 

• • • • • 

PART 20—PUBLIC INFORMATION 

7. Part 20 is amended: 

a. In 5 20.3 by revising paragraph (b), 
to read as follows: 

3 20.3 Certification and authentication of 
Food and Drug Administration Records. 

• • • « • 

(b) A request for certified copies of 
records or for authentication of records 
shall be sent in writing to the Freedom 
of Information Staff (HFI-35). Food and 
Drug Administration, Room 12A-10, 

5600 Fishers Lane. Rockville, MD 20857. 

b. In 3 20.26 by revising paragraph (b), 
to read as follows: 

3 20.26 Indexes of certain records. 

• • • • • 

(b) A copy of each such index is 
available at cost from the Freedom of 
Information Staff (HF1-35), Food and 
Drug Administration, Room 12A-16, 

5600 Fishers Lane. Rockville, MD 20657. 

c. In 3 20.30 by revising the section 
heading and paragraph (a), to read as 
follows: 

3 20.30 Food and Drug Administration 
Freedom of Information Staff. 

(a) The Office responsible for agency 
compliance with the Freedom of 
Information Act and this part is: 

Freedom of Information Staff (HF1-35). Food 
and Drug Administration. Room 12A-18, 
5600 Fishers Lane, Rockville. MD 20857. 

• • • • • 


d. In 3 20.40 by revising paragraphs (a) 
and (c). to read as follows: 

} 20.40 Filing a request for records. 

(a) All requests for Food and Drug 
Administration records shall be filed in 
writing by mailing the request or 
delivering it to the Freedom of 
Information Staff (HFI-35), Food and 
Drug Administration, Room 12A-1G, 

5600 Fishers Lane. Rockville, MD 20857. 

• • • • • 

(c) Upon receipt of a request for 
records, the Freedom of Information 
Staff shall enter it in a public log. The 
log shall state the date received, the 
name of the person making the request, 
the nature of the record requested, the 
action taken on the request, the date of 
determination letter sent pursuant to 
3 20.41(b), and the date(s) any records 
are subsequently furnished. 

• • • • • 

e. In 3 20.41 by revising paragraph (a), 
the introductory text of paragraph (b) 
and paragraph (b)(3)(i), to read as 
follows: 

3 20.41 Time limitations. 

(a) All time limitations prescribed 
pursuant to this section shall begin as of 
the time at which a request for records 
is logged in by the Freedom of 
Information Staff pursuant to 3 20.40(c). 
An oral request for records shall not 
begin any time requirement. A written 
request for records sent elsewhere 
within the agency shall not begin any 
time requirement until it is redirected to 
the Freedom of Information Staff and is 
logged in there in accordance with 

3 20.40(c). 

(b) Within 10 working days (excepting 
Saturdays. Sundays, and legal public 
holidays) after a request for records is 
logged in at the Freedom of Information 
Staff, a letter shall be sent to the 
persons making the request determining 
whether, or to the extent which, the 
agency will comply with the request, 
and. if any records are denied, the 
reasons therefor. 


(i) The need to search for and collect 
the requested records from field 
facilities or other establishments that 
are separate from the Freedom of 
Information Staff. 

• • • • « 

f. In 3 20.43 by revising paragraph (b). 
the Introductory text of paragraph (c). 
and paragraph (c)(2) and (3), to read 89 
follows: 

3 20.43 Waiver of fees. 

• • • • • 

(b) The Associate Commissioner for 
Public Affairs may waive payment of 
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fees when he or she determines, based 
upon a petition, that the person making 
ihe request for records is indigent and 
that the disclosure has a strong public 
interest justification. All statements 
made in any such petition are subject to 
the False Reports to the Government 
Act. 18 U.S.C. 1001. A person shall be 
deemed to be indigent for the purposes 
of this section if he or she does not have 
income or resources sufficient to pay the 
fees involved. Determinations pursuant 
to this provision will be made within the 
discretion of the agency. 

(c) The Associate Commissioner for 
Public Affairs may reduce or waive 
payment of fees when he or she 
determines, based upon a verified 
petition, that such reduction or waiver is 
in the public interest because furnishing 
the information can be considered 
primarily as benefiting the general 
public. 

• • • • • 

(2) The Associate Commissioner for 
Public Affairs may make available part 
of the records requested, or different 
records from those requested, in 
response to any such request for waiver 
of fees whore he or she concludes that 
such records adequately meet that part 
of the request which is in the public 
interest 

(3) In making a determination of the 
broad public interest involved, the 
Associate Commissioner for Public 
Affairs will weigh the agency resources 
involved against the likely benefit to the 
public. 

• • • • 

g. In $ 20.44 by revising paragraphs (a) 
and (f). to read as follows: 

i 20.44 Presubmlsstoo review of request 
for confidentiality of voluntarily submitted 
data or information. 

(a) Any person who is considering 
submission of data or information 
voluntarily to the Food and Drug 
Administration may forward to the 
Director of the Bureau involved, or to * 
the Associate Commissioner for 
Regulatory Affairs, a request for 
presubmission review of the records 
involved to determine whether the Food 
and Drug Administration will or will not 
make part or all of them available for 
public disclosure upon request if they 
are submitted. Any such request shall 
state why the data or information 
involved fall within an exemption from 
public disclosure set out in Subpart D of 
this part and shall enclose the records 
involved. 

* • • • t 

(0 A determination based upon a 
presubmission review pursuant to this 
section shall be made in writing and 


shall be signed only by the Associate 
Commissioner for Public Affairs. 

• • • • • 

h. In $ 20.47 by revising paragraph (a), 
to read as follows: 

§ 20.47 Denial of a request for records. 

(a) A denial of a request for records, 
in whole or in part, shall be signed by 
the Associate Commissioner for Public 
Affairs. 

• • • • • 

I. In $ 20.107 by revising paragraph (a), 
to read as follows: 

$ 20.107 Food and Drug Administration 
manuals. 

(a) All Food and Drug Administration 
Staff Manuals and instructions to staff 
that affect a member of the public are 
available for public disclosure. An index 
of all such manuals sis available at the 
Food and Drug Administration’s 
Freedom of Information Public Room in 
accordance with $ 20.26. 

• • • • • 

j. In } 20.108 by revising paragraph 
(b), to read as follows: 

$20,106 Agreements between the Food 
and Drug Administration and other 
departments, agencies, and organization*. 

• t i « « 

(b) A permanent file of all such 
agreements and understandings is 
available for public review during 
working hours in the Food and Drug 
Administration's Freedom of 
Information Public Room. 

• • • • • 

k. In $ 20.117 by revising the 
introductory text of paragraph (a), to 
read as follows: 

$ 20.117 New drug Information. 

(a) The following computer printouts 
are available for public inspection in the 
Food and Drug Administration's 
Freedom of Information Public Room: 

• • • • • 


PART 21—PROTECTION OF PRIVACY 

8. Part 21 is amended: 

a. In $ 21.1 by revising paragraph 
(b)(4), to read as follows: 

$ 21.1 Scope. 


(4) Apply to personnel records 
maintained by the Division of Personnel 
Management. Food and Drug 
Administration, except as provided in 
$ 21.32. Such records are subject to 
regulations of the Office of Personnel 
Management in 5 CFR Parts 293, 294, 
and 297. 

b. In $ 21.20 by revising paragraphs (a) 
and (b)(8). to read as follows: 


$ 21.20 Procedures for notice of Food and 
Drug Administration Privacy Act Record 
Systems. 

(a) The Food and Drug Administration 
shall Issue in the Federal Register on or 
before August 30 of each year a notice 
concerning each Privacy Act Record 
System as defined in $ 21.3(c) that is not 
covered by a notice published by the 
Department, the Office of Personnel 
Management, or another agency. 

(b) • * * 

(8) The notification procedure. l.e„ the 
address of the FDA Privacy Act 
Coordinator, whom any individual can 
contact to seek notification whether the 
system contains a record about him/her. 


c. In $ 21.32 by revising paragraph (a), 
the introductory text of paragraph (b)(1), 
and paragraphs (b)(l)(i), (b)(2), (b)(3)(f) 
and (ii). (c), (d)(4), (5), and (6). to read as 
follows: 


$ 21.32 Personnel records. 

(a) Present and former Food and Drug 
Administration employees desiring 
access to personnel records about 
themselves should consult system , 
notices applicable to the agency's 
personnel records that are published by 
the Office of Personnel Management 
and the Department as well as any 
notice issued by the Food and Drug 
Administration. 

(b) • • * 

(1) The procedures of the Office of 
Personnel Management at 5 CFR Parts 
293, 294. and 297 rather than the 
procedures in $ 21.33 and Subparts D 
through F of this part, govern systems of 
personnel records about Food and Drug 
Administration employees that are 
subject to notice published by the Office 
of Personnel Management, i.e., systems 
that: 

(1) The Office of Personnel 
Management maintains. 

• • • • • 

(2) The Office of Personnel 
Management's procedures may. if 
necessary, be supplemented in the Food 
and Drug Administration Staff Manual 
Guide. Current Food and Drug 
Administration employees should mail 
or deliver written requests under the 
Privacy Act for access to personnel 
records described in this paragraph to 
the Office of Personnel Management in 
accordance with 5 CFR 297.100. the 
Director, Division of Personnel 
Management (HFA-400). Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville. MD 20857, or the personnel 
officer in the servicing HHS Regional 
Personnel Office. An employee may 
consult with or direct his or her request 
to the FDA Privacy Act Coordinator 
(IIF1-30). Requests for access to 
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personnel records of former employees 
that are located in Federal Records 
Centers should be directed to the Office 
of Personnel Management Requests 
under the Privacy Act for amendment of 
personnel records should be directed to 
these same officials who are 
responsible for access to personnel 
records under this paragraph. 

(3) * 

(I) Refusal to grant access to a record 
or refusal to amend a record upon 
request of an employee, shall only be 
made by the Associate Commissioner 
for Management and Operations or his 
or her designate; and 

(ii) Appeals of refusals under 
paragraph (b)(3)(i) of this section may be 
made to the Office of Personnel 
Management in accordance with 5 CFR 
297.106(g)(3) and 297.113(b). 

(c) Any other Privacy Act Record 
Systems that contain personnel records, 
or records that otherwise concern 
agency employees, that are maintained 
by offices of the Food and Drug 
Administration rather than the Division 
of Personnel Management but which arc 
not subject to the Department’s notice 
for personnel records in operating 
offices are subject to this part, except 
that refusals under this part to grant 
access to or amend records about 
present or former employees shall be 
made by the Associate Commissioner 
for Management and Operations rather 
than the Associate Commissioner for 
Public Affairs. 

(d) * * * 

(4) Records that are subject to this 
paragraph shall be available for access 
to an individual, except to the extent 
that access is refused by the Associate 
Commissioner for Management and 
Operations or his or her designate on 
the grounds that the record is sub)ect to 
an exemption under { 21.61 or 5 CFR 
297.111. 

(5) Requests under the Privacy Act for 
amendment of records subject to this 4 
paragraph should be directed to the 
Director. Division of Personnel 
Management (HFA-400). Such requests 
shall be reviewed in accordance with 
Subpart E of this part. Refusal to amend 
a record subject to this paragraph (d)(5) 
shall only be made by the Associate 
Commissioner for Management and 
Operations or his or her designate. 

(6) Appeals of refusals under 
paragraph (d)(4) or (5) of this section 
may be made to the Commissioner of 
Food and Drugs, except where the 
Associate Commissioner for 
Management and Operations or his or 
her designate indicates with his or her 


refusal that the appeal should be made 
to the Office of Personnel Management. 

• • • • • 

d. In I 21.40 by revising paragraphs 

(b) and (g), to read as follows: 

5 21.40 Procedures for submitting 
requests for notification and access. 

• • • • • 

(b) An individual desiring notification 
or access to records shall mail or deliver 
a request for records in any Food and 
Drug Administration Privacy Act 
Records System to the FDA Privacy Act 
Coordinator (HFI-30). Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville. MD 20657. 

• • • • • 

(g) The Freedom of Information Staff 
shall maintain and make available 
copies of the forms (OF-203 Privacy Act 
Request forms) to assist individuals in 
Tiling requests under 521.4a 

e. In 5 21.41 by revising paragraphs 

(c) , (d). (e). (0. and (g). to read as 
follows; 

5 21.41 Processing of requests. 

• III! 

(c) The FDA Privacy Act Coordinator 
(HFI-30) in the Freedom of Information 
Staff shall be responsible for the 
handling of Privacy Act requests 
received by the Food and Drug 
Administration. Requests mailed or 
delivered to any other office shall be 
promptly redirected to the FDA Privacy 
Act Coordinator. Where this procedure 
would unduly delay the agency's 
response, however, the agency 
employee who received the request 
should consult with the FDA Privacy 
Act Coordinator and obtain advice as to 
whether the employee can respond to 
the request directly. 

(d) Upon receipt of a request by the 
FDA Privacy Act Coordinator, a record 
shall promptly be made that a request 
has been received and the date. 

(e) A letter in accordance with 5 21.42 
responding to the request for 
notification shall issue as promptly as 
possible after receipt of the request by 
the Food and Drug Administration. 

Upon determination by the Freedom of 
Information Staff that a request for 
access to records is appropriately 
treated as a request under Part 20 of this 
chapter rather than Part 21. or under 
both parts, the time limitations 
prescribed in 5 21.41 shall apply. In any 
case, access to available records shall 
be provided as promptly as possible. 

(f) Except as provided in 5 21.32. an 
individual's access to records about 
him/herself that are retrieved by his/her 
name or other personal identifiers and 
contained in any privacy Act Record 
System may only be denied by the 


Associate Commissioner for Public 
Affairs or his or her designate. An 
individual shall not be denied access to 
any record that is otherwise available to 
him/her under this part except on the 
grounds that it is exempt under 
5 21.65(a)(2). that it was compiled in 
reasonable anticipation of court 
litigation of formal administrative 
proceedings, or to the extent that it is 
exempt or prohibited from disclosure 
because it includes a trade secret or 
commercial or financial information that 
is privileged or confidential information 
the disclosure of which would constitute 
a clearly unwarranted invasion of 
personal privacy of another individual. 

(g) The FDA Privacy Act Coordinator 
shall ensure that records are maintained 
of the number, status, and disposition of 
requests under this subpart including 
the number of requests for records 
exempt from access under this subpart 
and other information required for 
purposes of the annual report to 
Congress under the Privacy Act These 
temporary administrative management 
records shall not be considered to be 
Privacy Act Record Systems. All records 
required to be kept under this paragraph 
shall only include requesting 
individuals' names or personal 
identifiers for so long as any request for 
notification, access, or amendment is 
pending. The identity of individuals 
making request under this subpart shall 
be regarded as confidential and shall 
not be disclosed under Part 20 of this 
chapter (the public information 
regulations) to any other person or 
agency except as is necessary for the 
processing of requests under this 
subpart. 

f. In | 21,42 by revising paragraph (b). 
to read as follows: 

5 21.42 Responses to requests. 

• • • • • 

(b) Except as provided in { 21.32, 
access to a record may only be denied 
by the Associate Commissioner for 
Public Affairs or his or her designate. If 
access to any record is denied wholly or 
In substantial part, the letter shall state 
the right of the individual to appeal to 
the Commissioner of Food and Drugs. 

• • • • • 

g. In 5 21.43 by revising paragraph 
(a)(2), to read as follows: 

5 21.43 Access to requested records. 

(a) * * • 

(2) Permitting the requesting 
individual to review the records in 
person between 9 a.m. and 4 p.m. at the 
office of the FDA Privacy Act 
Coordinator, at the Freedom of 
Information Staff Public Room at the 
address shown in 5 20.30 of this chapter, 
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or at any Food and Drug Administration 
field office listed in § 5.115 of this 
chapter or at another location or time 
upon which the Food and Drug 
Administration and the individual agree. 
Arrangement for such review can be 
made by consultation between the FDA 
Privacy Act Coordinator and the 
individual. An individual seeking to 
review records in person shall generally 
be permitted access to the file copy, 
except that where the records Include 
nondisclosable information, a copy shall 
be made of that portion of the records, 
with the nondisclosable information 
blocked out. Where the individual is not 
given a copy of the record to retain, no 
charge shall be made for the cost of 
copying a record to make it available to 
an individual who reviews a record in 
person under this paragraph. 

♦ «-••• 

h. In § 21.50 by revising paragraph (c), 
to read as follows: 

$ 21.50 Procedures for submitting 
requests for amendment of records. 

i i • • • 

(c) Requests to amend records shall 
be submitted, in writing, to the FDA 
Privacy Act Coordinator in accordance 
with § 21.40(b). Such requests shall 
include Information sufficient to enable 
the Food and Drug Administration to 
locate the record, a brief description of 
the items of information requested to be 
amended, and the reasons why the 
record should be amended together with 
any appropriate documentation or 
arguments in support of the requested 
amendment An edited copy of the 
record showing the described 
amendment may be included 
Verification of identity should be 
provided in accordance with { 21.44. 

• • • • • 

L In 5 21.51 by revising paragraph 

(a) (2). to read as follows: 

§ 21.51 Responses to requests for 
amendment of record*. 

(a) * * * 

(2) Inform the individual of its refusal 
to amend any portion of the record in 
the manner requested, the reason for the 
refusal, and the opportunity for 
Administrative appeal to the 
Commissioner of Food and Drugs. 

Except as provided in § 21.3Z such 
refusal may only be issued by the 
Associate Commissioner for Public 
Affairs or hit or her designate. 

* * • • • 

j. In § 21.61 by revising paragraph 

(b) (l)> (2), (3), and (4). to read as follows: 

§ 21.61 Exempt systems. 


(1) Bio-rcsearch monitoring 
Information System—HHS/FDA/BD/ 
09-10-0010. 

(2) Regulated Industry Employee 
Enforcement Records—HHS/FDA/ 
ACMO/09-10-000Z 

(3) Employee Conduct Investigative 
Records—HHS/FDA/ACMO/09-1O- 
0013. 

(4) Service Contractor Employee 
Investigative Records—HHS/FDA/ 
ACMO/00-10-0014. 

• • • « • 

PART 25—ENVIRONMENTAL IMPACT 
CONSIDERATIONS 

9. Part 25 is amended: 

a. In i 25.25 by revising paragraph 
(n)(3)(v), to read as follows: 

§ 25.25 Preparation and review 
procedures. 

(a)*** 

( 3 ) * * * 

(v) All comments on draft 
environmental impact statements shall 
be submitted in quintuplicate to the 
Dockets Management Brunch. Food and 
Drug Administration. Department of 
Health and Human Services, Room 4-62, 
Parklawn Building, 5600 Fishers Lane. 
Rockville. MD 20857, where they shall 
be available for public inspection during 
working hours, Monday through Friday. 

• • • • • 

b. In 5 25.30 by revising paragraph (a), 
to read as follows: 

( 25.30 Public availability of environmental 
Impact statements. 

(a) All draft and final environmental 
impact statements, all environmental 
impact analysis reports, if required, and 
all environmental assessment reports, if 
required, except for such impact 
statements, reports, or assessments on 
investigational new drugs or 
investigational new animal drugs that 
are confidential information under Part 
20 of this chapter, shall be available for 
public inspection through the Dockets 
Management Branch. 

• • • • • 

SUBCHAPTER B—FOOD FOR HUMAN 
CONSUMPTION 

PART 109—UNAVOIDABLE 
CONTAMINANTS IN FOOD FOR 
HUMAN CONSUMPTION AND FOOD¬ 
PACKAGING MATERIAL 

10. Part 109 is amended in $ 109.30 by 
revising paragraph (b). to read as 
follows: 

§ 109.30 Temporary tolerances for 
polychlorinated biphenyls (PCB's). 


(b) A compilation entitled "Analytical 
Methodology for Polychlorinated 
Biphenyls, February 1973" for 
determining compliance with the 
tolerances established in this section fs 
available from the Dockets Management 
Branch, Department of Health and 
Human Services. Room 4-62, Parklawn 
Building. 5600 Fishers Lane. Rockville, 
MD 20857. 

• • • • • 

PART 110—CURRENT GOOD 
MANUFACTURING PRACTICE IN 
MANUFACTURING. PROCESSING, 
PACKING. OR HOLDING HUMAN FOOO 

11. Part 110 is amended S 110.99 by 
revising paragraph (e), to read as 
follows: 

§ 110.99 Natural or unavoidable defects In 
food for human use that present no health 
hazard. 

• • • • • 

(e) Current action levels for natural 
and unavoidable defects in food for 
human use that present no health hazard 
are as follows. (Levels that have been 
adopted on a temporary basis prior to 
publication as a regulation may be 
obtained upon request at the OfTice of 
Public Affairs, Food and Drug 
Administration. Room 15B-4Z Parklawn 
Building. 5600 Fishers Lane, Rockville. 
MD 20857.) 

SUBCHAPTER D—DRUGS FOR HUMAN USE 

PART 330—OVER-THE-COUNTER 
(OTC) HUMAN DRUGS WHICH ARE 
GENERALLY RECOGNIZED AS SAFE 
AND EFFECTIVE AND NOT 
MISBRANDED 

12. Part 330 is amended: 

a. In J 330.1 by revising paragraph (g), 
to read as follows: 

§330.1 General conditions for general 
recognition as safe, effective, and not 
misbranded. 

• i • • • 

(g) The labeling for all drugs contains 
the general warning: "Keep this and all 
drugs out of the reach of children." The 
labeling of drugs used for oral 
administation shall also state: "In case 
of accidental overdose, seek 
professional assistance or contact a 
poison control center immediately." The 
labeling for drugs administered rectally 
or used topically shall state: "In case of 
accidental ingestion, seek professional 
assistance or contact a Poison Control 
Center immediately." The Food and 
Drug Administration will grant an 
exemption from these general warnings 
where appropriate upon petition, which 
shall be maintained in a permanent file 
for public review by the Dockets 
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Management Branch. Food and Drug 
Administration, Room 4-62, Parklawn 
Building. 5600 Fishers Lane. Rockville, 
MD 20657. 

• • • # • 

b. In { 330.10 by revising paragraph 

(a)(13)(iii) and (iv). to read as foUows: 

$330.10 Procedures to* classifying OTC 
drugs as generally recognized as safe and 
effective and not misbranded, and for 
establishing monographs. 

(a) • • * 

(13) * * * 

(ill) Such notification shall be in the 
form of a Category III Notification 
Statement and shall be submitted in 
quintuplicate to the Dockets 
Management Branch, Food and Drug 
Administration. Room 4-62, Parklawn 
Building. 5600 Fishers Lane. Rockville, 
MD 20857. A Category III Notification 
Statement shall contain: (a) Name and 
address of the sponsor of the study, (b) 
name and address of each person 
directly responsible for monitoring the 
study, (c) each Category III condition 
being tested in the manner suggested in 
the applicable final regulation for that 
class of drugs, and [d] the anticipated 
date that testing will be initiated which 
shall be prior to the date after which a 
product with a condition subject to 
paragraph (a)(6)(ii) (Category U) of this 
section may no longer be shipped in 
interstate commerce. 

(iv) A copy of each Category III 
Notification Statement shall be 
maintained in a permanent Hie for 
public review in the Dockets 
Management Branch, Food and Drug 
Administration, Room 4-62, Parklawn 
Building. 5600 Fishers Lane, Rockville, 
MD 20857. Upon written request or 
notice in the Federal Register, the 
manufacturer or distributor shall furnish 
to the Food and Drug Administration 
evidence of the type of test being 
performed (e.g., in vitro, animal, human, 
survey, or other), and/or other 
information and data appropriate to the 
testing being conducted. 

• • » • » 

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, 
AND RELATED PRODUCTS 

PART 509—UNAVOIDABLE 
CONTAMINANTS IN ANIMAL FOOD 
AND FOOD-PACKAGING MATERIAL 

13. Part 509 is amended in $ 509.30 by 
revising paragraph (b). to read as 
follows: 

$ 509.30 Temporary tolerances for 
polychlorinated biphenyls (PCB s). 

• • • • • 

(b) A compilation entitled “Analytical 
Methodology for Polychlorinated 


Biphenyls, February 1973“ for 
determining compliance with the 
tolerances established in this section is 
available from the Dockets Management 
Branch, Food and Drug Administration, 
Room 4-62. Parklawn Building, 5600 
Fishers Lane, Rotkville, MD 20657. 


PART 510—NEW ANIMAL DRUGS 

14. Part 510 is amended in ( 510.112 by 
revising paragraph (a), to read as 
follows: 

} 510.112 Antibiotics used In veterinary 
medicine and for nonmedical purposes; 
required data. 

(a) An ad hoc committee. Committee 
on the Veterinary Medical and 
Nonmedical Uses of Antibiotics, was 
formed by the Food and Drug 
Administration to study, and advise the 
Commissioner on, the use of antibiotics 
in veterinary medicine and for various 
nonmedical purposes as such uses may 
affect the enforcement of the Federal 
Food. Drug, and Cosmetic Act with 
respect to the safety and effectiveness 
of such substances. A copy of the report 
may be obtained from the Food and 
Drug Administration. Office of Public 
Affairs, Room 15B-42, Parklawn 
Building, 5600 Fishers Lane. Rockville, 
MD 20857. 


SUBCHAPTER H—MEDICAL DEVICES 

PART 808—EXEMPTIONS FROM 
FEDERAL PREEMPTION OF STATE 
AND LOCAL MEDICAL DEVICE 
REQUIREMENTS 

15. Part 808 is amended In 5 808.20 by 
revising paragraph (b), to read as 
follows: 

§ 808.20 Application. 

• • • ♦ • 

(b) An application for exemption shall 
be in the form of a letter to the 
Commissioner of Food and Drugs and 
shall be signed by an individual who is 
authorized to request the exemption on 
behalf of the State or political 
subdivision. Four copies of the letter and 
any accompanying material, as well as 
any subsequent reports or 
correspondence concerning an 
application, shall be submitted to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
Room 4-62. Parklawn Building. 5600 
Fishers Lane. Rockville. MD 20857. The 
outside wrapper of any application, 
report, or correspondence should 
indicate that it concerns an application 


for exemption from preemption of 
device requirements. 

• • • • • 

SUBCHAPTER J—RADIOLOGICAL HEALTH 

PART 1010-PERFORMANCE 
STANDARDS FOR ELECTRONIC 
PRODUCTS: GENERAL 

16. Part 1010 is amended: 

a. In 5 1010.4 by revising the 
introductory text of paragraph (b). to 
read as follows: 

} 1010.4 Variances. 

• • • • • 

(b) Applications for variances . 
Applications for variances or for 
amendments or extensions thereof shall 
be submitted in quintuplicate to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. 
Room 4-62, Parklawn Building, 5600 
Fishers Lane. Rockville, MD 20857. 

• • • • • 

b. In $ 1010.5 by revising the 
introductory text of paragraph (c), to 
read as follows: 

{ 1010.5 Exemptions for products 
intended for United States Government 
use. 

• • • • • 

(c) Application for exemption . An 
application for exemption, or for 
amendment or extension thereof, shall 
be submitted in quintuplicate to the 
Dockets Management Branch. Food and 
Drug Administration, Room 4-62, 
Parklawn Building, 5600 Fishers Lane. 
Rockville. MD 20657. For an exemption 
pursuant to the criteria prescribed in 
paragraph (a)(1) of this section, the 
application shall include the information 
prescribed in paragraph (c)(1) through 
(13) of this section. For an exemption 
pursuant to the criteria prescribed in 
paragraph (a)(2) of this section, the 
application shall include the information 
prescribed in paragraph (c)(3) through 
(13) of this section. An application for 
exemption, or for amendment or 
extension thereof, and correspondence 
relating to such application shall be 
made available for public disclosure in 
the Dockets Management Branch except 
for confidential or proprietary 
information submitted in accordance 
with Part 20 of this chapter. Information 
classified for reasons of national 
security shall not be included in the 
application. Except as indicated above, 
the application for exemption shall 
include the following: 

• • • • • 
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PART 1030-PERFORMANCE 
STANDARDS FOR MICROWAVE AND 
RADIO FREQUENCY EMITTING 

PRODUCTS 

17 . Part 1030 is amended In f 1030.10 
by revising the introductory text of 
[Mragreph (c)(6)(iv). to read as followa: 

$ 1030.10 Microwave ovens. 

• • • • • 

(C) • • • 

!«)*•• 

(iv) Upon application by a 
manufacturer, the Director. Bureau of 
Radiological Health. Food and Drug 
Administration, may grant an exemption 
from one or more of the statements 
(radiation safety warnings) specified in 
paragraph (c)(b)(i) of this section. Such 
exemption shall be based upon a 
determination by the Director that the 
microwave oven model for which the 
exemption is sought should continue to 
comply with paragraph (c) (1), (2), and 
(3) of this section under the adverse 
condition of use addressed by such 
precautionary statement(s). 

Applications shall be submitted in 
quintuplicate to the Dockets 
Management Branch. Food and Drug 
Administration. Room 4-62, Parklawn 
Building, 5000 Fishers Lane. Rockville. 
MD 20857. Copies of the written portion 
of the application, including supporting 
data and information, and the Director’s 
action on the application will be 
maintained by the Branch for public 
review. The application shall include: 


SUBCHAPTER L—REGULATIONS UNDER 
CERTAIN OTHEJI ACTS ADMINISTERED BY 
THE FOOD AND DRUG ADMINISTRATION 

PART 1240—CONTROL OF 
COMMUNICABLE DISEASES 

18 Part 1240 is amended in { 1240.62 
by revising paragraph (e), to read as 

follows: 

11240 62 Turtles. 

• • • • • 

(e) Petitions. The Commissioner of 
Food and Drugs, either on his own 
initiative or on behalf of any interested 
person who has submitted a petition, 
may publish a proposal to amend this 
ti’Vulrition. Any such petition shall 
include an adequate factual basis to 
•upport the petition, and will be 
published for comment if it contains 
reasonable grounds for the proposed 
regulation. A petition requesting such a 
regulation, which would amend this 
regulation, shall be submitted to the 
Dockets Management Branch. Food and 
Drug Administration. Room 4-62, 


Parklawn Building. 5600 Fishers Lane. 
Rockville. MD 20857. 

PART 1250—INTERSTATE 
CONVEYANCE SANITATION 

19. Part 1250 is amended in § 1250.51 
by revising paragraph (f)(4)(ii), to read 
as follows: 

§ 1250-51 Railroad conveyances; 
discharge of wastes. 

• • # • • • 

( 0 * * * 

(4) * * * 

(U) A public file of requested 
variances and extensions, their 
disposition, and information relating to 
pending actions will be maintained in 
the Dockets Management Branch. Room 
4-62, Parklawn Building. 5600 Fishers 
Lane, Rockville. MD 20857. 

• • • • • 

FDA Bnds that notice, public 
procedure, and delayed effective date 
are unnecessary for the issuance of 
these amendments because they are 
nomenclature changes that do not 
impose an additional duty or burden on 
any person but rather clarify an existing 
regulation. 

Effective date. This regulation shall 
become effective January 27,1981. 

(Sec. 701(a), 52 Stat. 1055 (21 U.S.C. S71(aJ)) 
Dated: December 23.1980. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

| PS Dk. ai-ai I r\Wd l-Jft-Jt: Ml Mil 
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21 CFR Part 74 
I Docket No. 77C-02761 

DSC Orange No. 4; Listing of Color 
Additives Subject to Certification 

agency: Food and Drug Administration. 
action: Final rule. 


summary: The Food and Drug 
Administration (FDA) is revising the 
specifications for D&C Orange No. 4 for 
use in externally applied drugs and 
cosmetics. This action is being taken 
because a tolerance for 4.4'- 
(diazoaminoFdibenzenesulfonic acid 
was inadvertently omitted in 
specifications for D&C Orange Na 4. 
date: Effective February 27,1981. 
Objections by February 26.1981. 
address: Written objections may be 
sent to the Dockets Management Branch 
(formerly the Hearing Clerk’s office) 
(IIFA-305), Food and Drug 
Administration, Rm. 4-62. 5600 Fishers 
Lane, Rockville. MD 20857. 


FOR FURTHER INFORMATION CONTACT: 

Andrew D. Laumbach, Bureau of Foods 
(IIFF-334), Food and Drug 
Administration. 200 C St. SW.. 
Washington, DC 20204. 202-472-5690. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of August 2& 1979 (44 
FR 50360). FDA proposed to amend the 
specifications for D&C Orange No. 4 by 
adding a tolerance for 4.4'-(diazoamino)- 
dibenzenesulfonic acid. The revision, 
proposed at FDA's own initiative, was 
necessary because a tolerance for 4,4 * 
(diazoamino)-dibenzenesulfonic acid 
was inadvertently omitted in the 
regulation for D&C Orange No. 4 under 
i i 74.1254 and 74.2254 (21 CFR 74.12$4 
and 74.2254). No comment was received 
in response to the proposal 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 706(b). (c). 
and (d), 74 Stat. 399-403 as amended (21 
U.S.C. 376(b). (c), and (d))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1). Part 74 
is amended in 8 74.1254 by inserting, 
after the entry for "Subsidiary colors" in 
the specifications in paragraph (b), a 
new entry to read as follows: 

} 74.1254 D&C Orange No. 4. 

• • • • • 

(b) * * * 4,4'-fDiazoamino]- 
dibenzenesulfonic acid, not more than 
0.1 percent. 

• • • • • 

Any person who will be adversely 
affected by the foregoing order may at 
any time on or before February 26.1981 
file with the Dockets Management 
Branch (HFA-305). Food and Drug 
Administration. Rm. 4-62. 5600 Fishers 
Lane. Rockville. MD 20857. written 
objections to this order. Objections shall 
show how the person filing will be 
adversely affected by the order, specify 
with particularity the provisions of the 
order deemed objectionable, and state 
the grounds for the objections. 
Objections shall be filed in accordance 
with the requirements of 8 71.30 (21 CFR 
71.30). If a hearing is requested, the 
objections shall state the issues for the 
hearing, shall be supported by grounds 
factually and legally sufficient to justify 
the relief sought, and shall include a 
detailed description and analysis of the 
factual information intended to be 
presented in support of the objections if 
a hearing is held. Four copies of all 
documents shall be filed and should be 
identified with the docket number found 
in brackets in the heading of this 
document. Received objections may be 
seen in the Dockets Management 
Branch, from 9 a.m. to 4 p m.. Monday 
through Friday. 

Effective date. This regulation sholl be 
effective February 27,1981 except as to 
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any provisions that may be stayed by 
the filing of proper objections. Notice of 
the filing of objections or lack thereof 
will be announced by publication in the 

Federal Register. 

(Sec. 706(b). (c), and (d). 74 Stab 390-403 as 
•mended (21 U.S.C. 376(b). (c), and (d))) 
Dated: January 19,1981. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A /fairs. 

|KX Doc SB17- Fifed 1-2*41: *44 «m) 
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21 CFR Part 146 
(Docket No. 78N-0236) 

Grapefruit Juice; Standards of Identity 
and Fill of Container 

agency: Food and Dnig Administration. 
action: Final rule. 

8UMMARV: The Food and Drug 
Administration (FDA) is establishing 
standards of identity and fill of 
container for grapefruit juice. These 
standards were developed after 
considering the Codex Alimentarius 
Commission's '‘Recommended 
International Standard for Grapefruit 
Juice Preserved Exclusively by Physical 
Means." the U.S, Department of 
Agriculture's "United States Standards 
for Grades of Grapefruit Juice." and the 
comments received ip response to the 
proposal. The purpose of this action is to 
promote honesty and fair dealing in the 
interest of consumers and facilitate 
international trade. 

DATES: Effective July 1,1983. for all 
affected products initially introduced or 
Initially delivered for introduction into 
Interstate commerce on or after this 
date. Voluntary compliance may begin 
February 27.1981. Objections by 
February 20.1981. 
address: Written objections to the 
Dockets Management Branch (HFA-305) 
(formerly the Hearing Clerk's office). 
Food and Drug Administration, Rm. 4- 
62. 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

F. Leo Kauffman, Bureau of Foods (HFF- 
214), Food and Drug Administration. 200 
C St. SW.. Washington, DC 20204. 202- 
245-1164. 

SUPPLEMENTARY INFORMATION: The 

standards established by this final rule 
will, among other things. (1) provide for 
the addition of concentrated grapefruit 
Juice to grapefruit juice in an amount not 
to exceed 15 percent of the grapefruit 
juice soluble solids: (2) permit the 
adjustment of grapefruit pulp, grapefruit 
oil. and grapefruit essence content 


(components derived from grapefruit) in 
accordance with good manufacturing 
practice; (3) permit the addition of 
specified dry nutritive carbohydrate 
sweeteners to grapefruit juice; (4) 
establish a minimum grapefruit juice 
soluble solids requirement of 9 percent 
by weight for the product "grapefruit 
juice from concentrate"; (5) permit the 
use of specified liquid or dry sweeteners 
when concentrated juice is used in the 
preparation of "grapefruit juice from 
concentrate"; (6) establish a standard of 
HU of container based upon a minimum 
of 90 percent of the total capacity of the 
container except when the food is 
frozen: and (7) employ a statistical 
sampling plan for determining 
compliance with fiil-of-container 
requirements. 

A proposal to establish standards of 
identity and fill of container for 
grapefruit juice was published in the 
Federal Register of December 15.1978 
(43 FR 58575). The proposal invited 
interested persons to submit comments 
with supporting data concerning: (1) the 
benefit of including a provision 
permitting the addition of concentrated 
grapefruit juice to grapefruit juice; (2) 
the limitation that should be placed on 
the amount of concentrate which may be 
added to grapefruit juice as well as the 
type of labeling that would be 
appropriate to inform the consumer of 
such addition: (3) the quantity 
(limitation on the amount) of sweetener 
that may be added to the juice. The 
proposal also invited the submission of 
any available data in support of a 
specific maximum of the grapefruit oil 
and/or grapefruit essence content. 

Nine letters, each containing one or 
more comments, were received from one 
government agency, three trade 
associations representing grapefruit 
juice packers, four processors or 
packers, and one supplier of sweeteners. 
The comments and the agency's 
responses are as follows: 

"Fresh" Grapefruit Juice 

1. Three comments suggested that a 
separate standard of identity for "fresh" 
grapefruit juice should be established. 

The agency disagrees. No data were 
submitted, nor is the agency aware of 
any data that support the establishment 
of a separate standard of identity for 
"fresh grapefruit juice. Therefore, 
without the evidence to demonstrate 
otherwise, FDA concludes that a 
regulation covering this product is 
unnecessary. This is in keeping with the 
President's directive not to promulgate 
needless regulations. Any interested 
person who believes that a separate 
standard for "fresh" grapefruit juice is 


necessary is invited to submit a petition 
with supporting data that demonstrate 
this need. 

Preparation for Canning—Centrifuging 

2. Two comments recommended that 
the words "which may include 
centrifuging" under S 148.132(a)(1) (21 
CFR 148.132(a)(1)) be deleted. They 
contended that listing of one type of 
permitted mechanical extraction could 
otherwise be interpreted to imply that 
certain other unlisted types of 
mechanical extraction will not be 
permitted. 

FDA agrees, and 5 148.132(a)(1), as set 
out below, reflects this change. 

Filtering 

3. Two comments recommend that the 
words "but not filtering" under 

§ 140.132(a)(1) be deleted, they argued 
that (1) filtering could be interpreted to 
refer to finishing which is essential to 
the separation of the juice from rag, 
seed, and excess pulp and (2) there is. in 
their opinion, no known reason for 
prohibiting filtering. - 

FDA agrees that there may be 
instances where processors may wish to 
use filtering in the finishing processes. 
Therefore. 5 148.132(a)(1), as set out 
below, reflects this change. 

Grapefruit Components vs. Optional 
Ingredients 

4. Two comments recommended that 
{ 148.132(a)(1) should be reworded to 
include a provision for "grapefruit 
components," i.e., grapefruit pulp, oil, 
and essence, to distinguish them from 
food ingredients (e.g., sugar). Further, 
the comments stated that inherent 
grapefruit components derived from 
grapefruit should not be considered to 
be "ingredients" and, therefore, should 
not be declared. In order to accomplish 
that purpose, the comments 
recommended that the words "grapefruit 
components" be added to distinguish 
pulp, oil. and essence from optional 
ingredients. 

FDA agrees that the grapefruit 
components need not be declared as 
optional ingredients and should be 
distinguished from optional ingredient*, 
and S 146.132(a)(1), as set out below, 
reflects this change. Further 
i 148.132(a)(2) lists the optional 
ingredients permitted as discussed 
below under the heading "Optional 
Ingredients." 

Pulp. Oil, and Essence 

5. Two comments contended that the 
proposal allowed for the removal of 
pulp, but failed to allow for its 
restoration. The comments also 
suggested that the use of the word 
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“adjusted” clearly allows for the 
removal of pulp, oil and essence and 
may allow oil and essence from the 
same batch of grapefruit juice to be 
^incorporated, but the words “or 
restored" are neded in order to allow 
the restoration of pulp, oil and essence 
previously recovered from a prior batch 
of grapefruit. 

FDA agrees that there may be 
instances where processors may wish to 
adjust the pulp as well as the oU and 
essence content of grapefruit juice, 
either before or after processing. 
Therefore, $ 146.132(a)(1) of the final 
regulation includes pulp as a grapefruit 
component. FDA does not agree that the 
words "or restored" are needed because 
the word “adjusted" clearly provides for 
the removal or restoration of pulp, oil, 
and essence. Therefore, paragraph 
(a)(1), as set out below, provides that the 
grapefruit pulp, gropefniit oil and 
grapefruit essence (components derived 
from grapefruit) content may be 
adjusted in accordance with good 
manufacturing practice. 

Peel 

6. One comment recommended that 
the words “peel (except small fragments 
of peel that cannot be separated by good 
manufacturing practice)" under 

§ 146.132(a)(1) be added before the 
words “and excess pulp." The comment 
indicated that the change in wording is 
needed to reflect current good 
manufacturing practice. 

FDA agrees with this comment. 
Therefore. { 146.132(a)(1), as set out 
below, reads, in part: "Grapefruit Juice 
is the unfermented Juice, * * * from 
which seeds and pee! (except embryonic 
seeds end small fragments of seeds and 
peel which cannot be separated by good 
manufacturing practice) and excess pulp 
are removed." 

Addition of Concentrated Grapefruit 

juice 

7. In response to the request for 
comments, eight comments supported 
permitting the addition of concentrated 
grapefruit juice to single-strength 
grapefruit juice. The United States 
Department of Agriculture (USDA) 
stated, “In our record of 177 replies to 
the proposed rule for grapefruit Juice 
(voluntary grade standards) (7CFR Fart 
2852). several consumers cited the 
popularity of grapefruit juice because of 
its 'natural* qualities." USDA suggested 
that consideration be given to the 
addition of small amounts of grapefruit 
juice concentrate to grapefruit juice to 
adjust the soluble solids contents within 
the normal range of mature grapefruit. 

1 SDA contended that this adjustment 
could be made to furnish a product to 


the consumer which would be free from 
added nutritive carbohydrate 
sweeteners. Three of these comments 
suggested that the level of concentrate 
permitted should be more than 15 
percent by weight of soluble solids. 

The agency agrees that the addition of 
a limited amount of concentrated 
grapefruit juice to nonreconstftuted 
grapefruit juice, in an amount 
reasonably necessary to adjust the 
soluble solids content of the finished 
product, will be in the interest of 
consumers. Therefore, § 146.132(a)(1). as 
set out below, provides for the 
adjustment of the soluble solids content 
of grapefruit juice by permitting the 
addition of the concentrated grapefruit 

! uice at a maximum level of 15 percent 
ly weight of the grapefruit juice soluble 
solids. 

Minimum Soluble Solids 

6 One comment from a major 
manufacturer of grapefruit juices 
(producing approximately 00 percent of 
the total U.S. market) recommended that 
the minimum soluble solids level of 9 
percent proposed for grapefruit juice 
from concentrate should be increased to 
10 percent. The manufacturer submitted 
data that showed the average juice 
soluble solids content, by week, of 
grapefruit received at processing plants 
for the 1977-1978 seasons to vary from 
9.01 to 10.54 percent. Additional data 
from two manufacturers showed 
“weighted average" soluble solids levels 
in single-strength grapefruit juice for the 
growing period 1900-1909 to 1977-1978 
to vary from 9.70 to 10.55 percent 
Two comments supported the 
proposed minimum soluble solids level 
of 9 percent for grapefruit juice from 
concentrate, but recommended that it 
should apply also to grapefruit juice. 

One comment supported the concept of 
establishing a minimum soluble solids 
level for “fruit juices" at the same level 
as for “juice from concentrate." 

Five comments recommended a 
uniform minimum *Brix (soluble solids) 
for both “grapefruit juice" and 
“grapefruit juice from concentrate." One 
of these comments pointed out that, “In 
view of today's high technology, there 
can be no justification for establishing 
different Tfrix levels for the two 
products or for establishing a minimum 
level for one product and no minimum 
for another. The consumer cannot be 
expected to know which product is more 
likely to contain proportionately more 
water and less solids. Once a consumer 
chooses a juice, he or she should be 
assured of receiving a uniform amount 
of product as measured by soluble 
solids." The comment contended that 
the consumer receives that assurance 


only when the mtnfmum soluble solids 
for "fruit juices" and “juices from 
concentrate** are the same. 

The agency disagrees with the 
suggestion that the minimum soluble 
solids level required for grapefruit juice 
from concentrate should be increased 
from 9 to 10 percent. This decision is 
based on data that indicate that the 
average soluble solids of juice from all 
grapefruit will be somewhat more than 
10 percent but that there will be some 
seasons and some portions of seasons 
when, in fact a majority of the juice will 
be less than 10 percent. The Codex 
standard for grapefruit juice provides for 
a minimum soluble solids content of 9 
percent, exclusive of added sugar. 
Consequently, the proposed 9-percent 
minimum soluble solids requirement for 
grapefruit juice from concentrate is 
retained in i 146.132(a)(1) as set out 
below. Further, the agency does not 
agree that a minimum soluble solids 
requirement should be established for a 
single-strength grapefruit juice that has 
not been prepared from concentrated 
grapefruit juice. Seasonal environmental 
factors, such as soil and climatic 
conditions, may have an effect on the 
soluble solids content of the individual 
fruit. Because of these variables, FDA 
historically has not set minimum soluble 
solids requirements in the standards of 
identity for other fruit juices prepared 
from unconcentrated, undiluted extract 
from mature fruits. For the same reason, 
FDA is not setting a minimum soluble 
solids requirement for single-strength 
grapefruit juice that has not been 
prepared from concentrated grapefruit 
juice as provided for in the regulation as 
set out below. 

Correction for Acidity 

9. Six comments opposed the 
provision that would allow the use of a 
refractometric sucrose value without a 
correction for acidity. They stated that 
the correction of refractometer values 
for acidity has been standard practice 
throughout the citrus industry in the 
United States for 40 or more years, not 
only for single-strength grapefruit juice 
at issue here, but also for other citrus 
varieties and for citrus concentrates and 
beverage bases. One of the comments 
contended that a “total soluble solids" 
reading made by refractometer without 
correction for acidity would be 
meaningless. One comment argued that 
the creation of a standard for grapefruit 
juice that establishes a different 
definition of solubte solids content from 
that used for other single-strength juices 
and other citrus products would be very 
disruptive. 
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The agency agrees, and 
$ 146.132(a)(1), as set out below, reflects 
this change. 

Addition of Sweeteners 

10. In response to the request for 
specific comments, three comments 
were received regarding the addition of 
sweeteners. 

One comment stated that it is 8 
recognized fact that fruits vary in their 
natural sweetness and tartness as the 
growing season proceeds and that, in 
response to these natural changes, 
manufacturers adjust formulations to 
produce products that satisfy the 
consumer's perception of that product. 
This comment suggested that the 
standard for grapefruit juice should 
allow for the use of any safe and 
suitable nutritive carbohydrate 
sweetener with no limitation on the 
maximum amount allowed. 

Two comments suggested that specific 
sweeteners, such as high-fructose com 
sweeteners (HFCS). may represent a 
considerable savings over other 
sweeteners which could be passed along 
to the consumer. They contended that 
liquid HFCS contribute a negligible 
amount of water to the product. No data 
in support of these contentions were 
submitted. 

The December 15,1978, proposal 
provided for the use of safe and suitable 
nutritive carbohydrate sweeteners. The 
agency maintains that food standards 
should provide, whenever possible, for 
classes of permitted functional optional 
ingredients so that manufacturers will 
have flexibility in the selection of 
specific ingredients used in foods. Of 
course, if the ingredient is unsafe, it may 
not be used. However, based on 
information resulting from a series of 
public hearings held between August 
1978 and October 1978, it now appears 
that consumers desire a specific listing, 
by name, in food standards of those 
ingredients which characterize the food 
rather than simply a general provision 
for the use of "safe and suitable'* 
ingredients. A notice requesting public 
comment on a tentative proposed 
revision of the agency's policy regarding 
the use of "safe and suitable" provisions 
in food standards was published in the 
Federal Register of December 21,1979 
(44 FR 75990). Consistent with consumer 
desire, FDA is listing in 
114G.l32(a)(2)(iii) set out below the 
suitable nutritive carbohydrate 
sweeteners that may be used. 

The agency requests comments 
concerning the completeness of the list. 

If any commonly used nutritive 
carbohydrate sweeteners have been 
omitted, they will be included in the 
regulation at the time a notice 


confirming the effective date of the final 
regulation is published. Comments 
should be submitted to the Dockets 
Management Branch. Food and Drug 
Administration (address above), during 
the period for objections. 

Optional Ingredients 

11. Several comments indicated that 
there may be industry confusion as to 
which ingredients are optional and must 
be declared in the ingredient statement. 
One comment indicated that the 
standard of identity for grapefruit juice 
from concentrate should include the use 
of grapefruit juice as a diluent in 
addition to water. 

The agency agrees with these 
comments, and $ 146.132(a)(1) and 
(2)(ii), as set out below, reflect this 
change. 

Labeling—Color Types 

12. One comment suggested that the 
color type (white, pink, and mixed) of 
grapefruit juice be designated on the 
label. The comment noted that the 
proposed rule to revise the USDA 
voluntary grade standards for grapefruit 
juice, published February 15,1980 (45 FR 
10356), does not address the labeling of 
color type. 

No data were submitted to 
demonstrate that consumers desire 
labeling to differentiate between color 
types. Further, no data were submitted, 
nor is FDA aware of any data that 
support an objective method for 
differentiating between the three color 
types. Therefore. FDA has not provided 
for such labeling, but points out that a 
truthful declaration ot the color type of 
grapefruit juice would not be prohibited. 

Blending of Juices 

13. Three comments stated that unless 
"blends" of grapefruit juices (i.e., 
grapefruit juice, concentrated grapefruit 
juice and/or grapefruit juice from 
concentrate are allowed to be labeled 
"grapefruit juice," problems would result 
including consumer confusion and 
increased costs from the necessity of 
maintaining inventories of labels for 
each of the product blends. 

The agency agrees, in part, with the 
contentions raised by these comments. 
Therefore. § 146.132(a)(3)(i)(o)(2). as set 
out below, provides for the name 
"grapefruit juice" for the food prepared 
from the unconcentrated. undiluted 
liquid from grapefruit to which 
concentrated grapefruit juice is added to 
adjust soluble solids as prescribed in 
$ 148.132(a)(1). FDA believes that the 
listing of concentrated grapefruit juice in 
the Ingredient statement will be 
sufficient to inform the consumer of its 
presence in the product. FDA does not 


agree that the name "grapefruit juice" is 
appropriate for mixtures of grapefruit 
juice and grapefruit juice from 
concentrate. Therefore. 

{ 148.132(a)(3)(i)(6) requires the name 
"grapefruit juice from concentrate" or 
"reconstituted grapefruit juice" for those 
foods prepared from concentrated 
grapefruit juice and water and/or 
grapefruit juice, or from grapefruit juice 
from concentrate and grapefruit juice. 

Type Size 

14. One comment asserted that a 
minimum type size should be specified 
and that the qualifying words 
"reconstituted" or "from concentrate" 
should appear in a type size not less 
than one-half the size type as the words 
"grapefruit juice." 

The agency agrees with the comment 
and is specifying the type size in 
§ 146.132(a)(3)(i)(6) accordingly. 

After consideration of the comments 
received and other relevant information 
in the record, FDA concludes that it will 
promote honesty and fair dealing in the 
interest of consumers to establish 
standards of identity and fill of 
container for grapefruit juice as set forth 
below. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 401, 
701(e), 52 Stat. 1046 as amended. 70 Stat. 
919 as amended (21 U.S.C. 341,371(e))) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.1), part 146 is amended by adding 
new { 146.132, to read as follows: 

§ 146.132 Grapefruit juice. 

(a) Identity —(1) Description . 
Grapefruit juice is the unfermented 
juice, intended for direct consumption, 
obtained by mechanical process from 
sound, mature grapefruit (Citrus 
parodist Macfadyen), from which seeds 
and peel (except embryonic seeds and 
small fragments of seeds and peel which 
cannot be separated by good 
manufacturing practice) and excess pulp 
are removed. The juice may be adjusted 
by the addition of the optional 
concentrated grapefruit juice ingredients 
specified in paragraph (a)(2) of this 
section, but the quantity of such 
concentrated grapefruit juice ingredient 
added shall not contribute more than 15 
percent of the grapefruit juice soluble 
solids in the finished food. The 
grapefruit pulp, grapefruit oil. and 
grapefruit essence (components derived 
from grapefruit) content may be 
adjusted in accordance with good 
manufacturing practice. The juice may 
have been concentrated and later 
reconstituted with water suitable for the 
purpose of maintaining essential 
composition and quality factors of the 
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juice. It may be sweetened with the dry 
nutritive sweeteners referred to in 
paragraph (a)(2)(iii) of this section. If the 
grapefruit juice is prepared from 
concentrate, such sweeteners, in liquid 
form, referred to in paragraph (n)(2)(iii) 
of this section, also may be used. When 
prepared from concentrated grapefruit 
juice, exclusive of added sweeteners, 
the finished food contains not less than 
9 percent, by weight, of soluble solids 
taken as the refractometric sucrose 
value (of the filtrate), corrected to 20" C, 
and corrected for acidity by the method 
prescribed in “Official Methods of 
Analysis of the Association of Official 
Analytical Chemists." 13th ed., 1980, 1 
section 22.025 “Frozen Concentrate for 
Lemonade (12)," under the heading 
“Soluble Solids by Refractometer— 
Official First Action," which is 
Incorporated by reference. The food may 
contain one or any combination of the 
optional ingredients specified in 
paragraph (a)(2) of this section. 

Grapefruit juice, as defined in this 
paragraph, may be preserved by heat 
sterilization (canning), refrigeration, or 
freezing. When sealed in a container to 
be held at ambient temperatures, it is so 
processed by heat, before or after 
sealing, as to prevent spoilage. 

(2) Optional ingredients. The optional 
ingredients referred to in paragraph 
(a)(1) of this section are: 

(i) Concentrated grapefruit juice 
(grapefruit juice from which part of the 
water has been removed). 

(ii) Water and/or grapefruit juice to 
reconstitute concentrated grapefruit 
juice in the manufacture of grapefruit 
juice from concentrate. 

(iii) One or any combination of two or 
more of the dry or liquid forms of sugar, 
invert sugar sirup, dextrose, glucose 
sirup, and fructose. Sweeteners defined 
in Part 168 of this chapter shall be as 
defined therein. 

(3) Labeling, (i) The name of the food 

is: 

[o] “Grapefruit juice" (7) if the food is 
prepared from unconcentrated, 
undiluted liquid extracted from mature 
grapefruit: or (2) if the food is prepared 
from unconcentrated, undiluted liquid 
extracted from mature grapefruit to 
which concentrated grapefruit juice is 
added to adjust soluble solids as 
provided for in paragraph (a)(1) of this 
section, 

(b) “Grapefruit juice from 
concentrate" or “reconstituted grapefruit 
juice“ (/) if the food is prepared from 
concentrated grapefruit juice and water 


' be obtained from: Association of 

OKicu) Analytic*! Owmlit*. PO. 8ox S4Q. 
Benjamin Franklin Station. Washington. DC 200U, 
« examined at the Office of the Federal RagUtar, 
lift) I. St SW, Washington. DC 2O40S 


and/or grapefruit juice; or (2) if the food 
is prepared from grapefruit juice from 
concentrate and grapefruit juice. The 
words “from concentrate" or 
“reconstituted" shall be shown in letters 
not less than one-half the height of the 
letters in the words “grapefruit juice/* 

(ii) Each of the optional ingredients 
used shall be declared on the label as 
required by the applicable sections of 
Part 101 of this chapter. 

(b) [Reserved] 

(c) Fill of container. (1) The standard 
of frll of container for grapefruit juice, 
except when the food is frozen, is not 
less than 90 percent of the total capacity 
of the container as determined by the 
general method for fill of container 
prescribed in $ 130.12(b) of this chapter. 

(2) Compliance is determined as 
specified in 8 146.3(g)(2). 

(3) If the grapefruit juice fails to meet 
the standard of fill as prescribed in 
paragraph (c)(1) and (2) of this section, 
the label shall bear the general 
statement of substandard fill specified 
in 8 130.14(b) of this chapter, in the 
manner and form therein prescribed. 

Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before February 28, 
1981 submit to the Dockets Management 
Branch (formerly the Hearing Clerk's 
office) (HFA-305), Food and Drug 
Administration. Rm. 4-82, 5600 Fishers 
Lane. Rockville, MD 20857, written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state; failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held; failure to include such 
a description and analysts for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Four copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Effective date. Except as to any 
provisions that may be stayed by the 
filing of proper objections, compliance 
with this final regulation, including any 


required labeling changes, may begin 
February 27.1981, and all affected 
products initially introduced or initially 
delivered for introduction into interstate 
commerce on or after July 1.1983, shall 
fully comply. Notice of the filing of 
objections or lack thereof will be 
published in the Federal Register. 

(Secs. 401.701(e), 52 Stat. 1048 as amended. 
70 Slat. 919 as amended (21 U.S.C. 341. 
371(e))). 

Dated: January 19,1961. 

William F. Randolph, 

Actios Associate Commissioner for 
Regulatory Affairs. 

Note,—Incorporation by reference 
approved by the Director of the Office of the 
Federal Register on October 30,1960 and is 
on file at the Office of the Federal Register, 
1100 L St. NW.. Washington. DC 20406. 

|KR Doc. Sl^SIt rvw 1 -aa-tt M3 am) 
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21 CFR Part 172 

(Docfcet No. 80F-01501 

Polysorbate 60 and Polysorbate 80; 
Food Additives Permitted for Direct 
Addition to Food for Human 
Consumption 

agency: Food and Drug Administration. 
action: Final Rule. 

summary: The Food and Drug 
Administration (FDA) amends the food 
additive regulations by deleting the 
limitations relative to foods in which 
shortenings and edible oils treated with 
polysorbate 60 and polysorbate 80 may 
be used. 

dates: Effective January 28,1981: 
objections by February 28,1981. 
address: Written objections to the 
Dockets Management Branch (formerly 
the Hearing Clerk's office) (HFA-305). 
Food and Drug Administration. Rm. 4- 
62. 5600 Fishers Land. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

James B. Lamb, Bureau of Foods (HFF- 
334), Food and Drug Administration, 200 
C St. SW.. Washington, D.C 20204. 202-> 
472-5690. 

SUPPLEMENTARY INFORMATION: In a 

notice published in the Federal Register 
of May 20.1980 (45 FR 33728). FDA 
announced that a food additive petition 
(FAP 0A35O8) had been filed by ICI 
Americas, Inc., Wilmington. DE 19897, 
proposing that Part 172 of the food 
additive regulations be amended to 
delete the limitations relative to the 
foods in which shortenings and edible 
oils treated with polysorbate 60 and/or 
polysorbate 80 may be used under 
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§S 172.836(c)(8) and 172.840(c)(8) (21 
CFR 172.836(c)(8) and 172.840(c)(8)). 

Having evaluated data in the petition 
and other relevant material FDA 
concludes that the food additive 
regulations should be amended as 
requested by the petitioner. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409, 72 Stat. 1784-1788 as amended (21 
U.S.C 321(s), 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.1), Part 172 is 
amended a9 follows: 

1. In § 172.838(c)(8) by revising the 
introductory text to read as follows: 

{ 172.836 Polysorbate 60. 

• • • • • 

(C) • • • 

(8) As an emulsifier, alone or in 
combination with polysorbate 80, in 
shortenings and edible oils intended for 
use in foods as follows, when standards 
of identity established under section 401 
of the act do not preclude such use: 

• • • • • 

2. In { 172.840(c)(8) by revising the 
introductory text to read as follows: 

{172.840 Polysorbate 60. 


(8) As an emulsifier, alone or in 
combination with polysorbate 60. in 
shortenings and edible oils intended for 
use in foods as follows, when standards 
of identity established under section 401 
of the act do not preclude such use: 

• • • • • 

The Commissioner of Food and Drugs 
has carefully considered the potential 
environmental effects of this action and 
has concluded that the action will not 
have a significant impact on the human 
environment and that an environmental 
impact statement therefore will not be 
prepared. The Commissioner's finding of 
no significant impact and the evidence 
supporting this finding, contained in an 
environmental assessment (pursuant to 
21 CFR 25.31, proposed December 11, 
1979,44 FR 71742) may be seen in the 
Dockets Management Branch (formerly 
the Hearing Clerk's office). Food and 
Drug Administration. 

Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before February 28, 
1981 submit to the Dockets Management 
Branch (formerly the Hearing Clerk's 
office) (HFA-305), Food and Drug 
Administration. Rm. 4-82. 5600 Fishers 
Lane. Rockville. MD 20857, written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 


particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state; failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held; failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Four copies of all doc\ynents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Effective date . This regulation shall 
become effective January 27.1981. 

(Secs. 201(s). 409. 72 Stat. 1784-1788 as 
amended (21 U.&.G 3Zl(s). 348)) 

Dated: January 19,1961. 

Willi*m F. Randolph. 

Acting Associate Commissioner for 

Regulatory Affairs 

[KR Doc S1-W16 Fifed 1-MI; &4S mm\ 
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21 CFR Part 176 
(Docket No. 80F-00451 


Administration, 200 C St. SW„ 
Washington. DC 20204. 202-472-5740. 
SUPPLEMENTARY INFORMATION: A notice 

published in the Federal Register of 
March 14.1980 (45 FR 16584) announced 
that a food additive petition (FAP 
9B3433) had been filed by Diamond 
Shamrock Corp., Morristown. NJ 07960, 
proposing that { 176.170 Components of 
paper and paperboard in contact with 
aqueous and fatty foods (21 CFR 
178.170) be amended to provide for the 
safe use of W-methyl-Af-(tall oil acyl) 
taurine, sodium salt as an antisealent for 
use in the manufacture of paper and 
paperboard intended for food-contact 
use. 

Having evaluated data in the petition 
and other relevant material FDA 
concludes that { 178.170 should be 
amended as set forth below to provide 
for the safe use of the petitioned 
additive. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201 (b). 
409, 72 Stat. 1784-1788 as amended (21 
U.S.C. 321(g). 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.1), Part 178 is 
amended in $ 178.170(a)(5) by 
alphabetically inserting a new item to 
read as follows: 

{ 176.170 Components of paper end 
paperboard In contact with aqueous and 
fatty foods. 

• • • t • 


N-Methyl-N-(Tall Oil Acyl) Taurine, 
Sodium Salt; Indirect Food Additives: 
Paper and Paperboard Components 

aoency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) iB amending the 
food additive regulations to provide for 
the safe use of /V-methyl-A7-(tall oil acyl) 
taurine, sodium salt as an antisealent for 
use in the manufacture of paper and 
paperboard intended for food-contact 
use. This action responds to a food 
additive petition filed by Diamond 
Shamrock Corp. 

OATES: Effective January 27.1981; 
objections by February 28,1981. 
address: Written objections to the 
Dockets Management Branch (formerly 
the Hearing Clerk's office) (HFA-305), 
Food and Drug Administration, Rm. 4- 
82. 5600 Fishers Lane. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Neal D. Singletary. Bureau of Foods 
(HFF-334), Food and Drug 


Utf o* tubctanoM Umftrton* 
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Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before February 26. 
1981, submit to the Dockets Management 
Branch (HFA-305). Food and Drug 
Administration. Rm. 4-82, 5000 Fishers 
Lane. Rockville. MD 20857, written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically so 
state; failure to request a hearing for any 
particular objection shall constitute a 
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waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held: failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Four copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Effective date . This regulation shall 
become effective January 27,1981. 

(Secs. 201(8). 409. 72 Stat. 1784-1788 (21 
U S-C. 321(f). 348) 

Dated: January 19.1981. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

|FF Doc «l>291* FlWd 1 - 3 B~« 1 ; *48 am) 
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21 CFR Parts 520, 522, and 524 

Animal Drugs, Feeds, and Related 
Products: Change of Sponsor 

agency: Food and Drug Administration. 
action: Final Rule. 


summary: The Food and Drug 
Administration (FDA) amends the 
animat drug regulations to reflect a 
change of sponsor for several new 
animal drug applications (NADA's) from 
Ayerst Laboratories to Fort Dodge 
Laboratories. Supplemental NADA's 
Filed by Ayerst provide for this change. 

EFFECTIVE DATE: January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 

Sandra K. Woods, Bureau of Veterinary 
Medicine (HFV-114), Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 301-443-3420. 

SUPPLEMENTARY INFORMATION: Ayerst 

Laboratories, Division of American 
Home Products Corp., 685 Third Ave„ 
New York. NY 10017, Filed several 
supplemental NADA's providing for a 
change of sponsor from Ayerst 
Laboratories to Fort Dodge Laboratories, 
dlso a division of American Home 
Products Corp. By Letter. Fort Dodge 
Laboratories. Fort Dodge. 1A 50501. 
conFirmed the change of sponsor. The 
regulations are amended to reflect the 
change. The NADA's affected are: 


NADA 

Product 

Section 
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This action, the change of sponsor of 
several NADA’s. does not involve 
changes in manufacturing facilities, 
equipment, procedures, or personnel. 
Under the Bureau of Veterinary 
Medicine's supplemental approval 
policy (December 23.1977; 42 FR 84387), 
approval of this action did not require a 
reevaluation of the safety and 
effectiveness data in the parent 
applications. 

The agency has determined pursuant 
to 21 CFR 25.24(d)(1)(f) (proposed 
December 11,1979: 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i). 82 
Stat. 347 (21 U.S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1) and 
redelegated to the Bureau of Veterinary 
Medicine (21 CFR 5.83), Parts 520. 522. 
and 524 are amended to read as follows: 

PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 

1. Part 520 is amended: 

9 520.23 [Amended] 

a. In $ 520.23 Acepromazine ma/eate 
tablets , paragraph (c). by removing No. 
000046 and inserting in its place No. 
000858. 

9 520.1900 (Amended) 

b. In 9 520.1900 Primidone tablets . 
paragraph (b). by removing No. 000046 
and inserting in its place No. 000856. 

PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

9 522.23 (Amended 1. 

2. Part 522 is amended in 9 522.23 
Acepromazine ma/eate injectable , 
paragraph (c). by removing No. 000046 
and inserting in its place No. 000856. 


PART 524—OPHTHALMIC ANO 
TOPICAL DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

9 524.483 (AmendedI 

3. Part 524 Is amended in 9 524.463 
Copper naphthenate solution, paragraph 
(b)(1), by removing No. 000040 and 
inserting in its place No. 000858, 
Effective date. This amendment is 
effective January 27,1981. 

(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 380b(i))) 
Dated: January 14.1981. 

Robert Baldwin, 

Associate Director for Scientific Evaluation. 

IF* Doc B1-4B1J F)Ud 1-20-61; *46 «m| 
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21 CFR Part 540 

Procaine Penicillin G Sterile Aqueous 
Suspension (Injectable); Penicillin 
Antibiotic Drugs for Animal Use 

agency: Food and Drug Administration. 
action: Final rule._ 

summary: The Food and Drug 
Administration (FDA) amends the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by John 
D. Copanos Co., Inc., providing or 
revised labeling for safe and effective 
use of injectable procaine penicillin G 
sterile aqueous suspension for treating 
cattle, sheep, swine, and horses. 
EFFECTIVE OATE; January 27.1981. 

FOR FURTHER INFORMATION CONTACT. 
Richard A. Camevale. Bureau of 
Veterinary Medicine (HFV-125), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
1788. 

SUPPLEMENTARY INFORMATION: John D. 
Copanos Co., Inc., 6110 Robinwood Rd.. 
Baltimore, MD 21225, is the holder of 
NADA 65-136 for an Injectable sterile 
procaine penicillin G aqueous 
suspension used for treating infections 
in cattle, sheep, swine, and horses. This 
application was originally approved as 
an antibiotic Form 6 on October 25,1963. 
being folind equivalent to several 
identical pre-1962 approved products. 
Those approved products were the 
subject of a National Academy of 
Sciences/National Research Council 
(NAS/NRC) evaluation published in the 
Federal Register of August 25,1970 (35 
FR 13544). In that document NAS/NRC 
concluded, and the agency concurred, 
that injectable procaine penicillin G 
aqueous suspension is probably 
effective for intramuscular use in 
treating animals for penicillin-sensitive 
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infections. Certain labeling deficiencies 
were identified. 

Pfizer's NADA 65-110 was one of 
several NADA's which were subject to 
the NAS/NRC evaluation. Pfizer 
submitted a supplement to NADA 65- 
110 which amended the application to 
conform to the conclusions of the NAS/ 
NRC review and to upgrade their 
product from probably effective to 
effective. Approval of the supplement 
was published in the Federal Register of 
July 28.1978 (43 FR 32748). providing 
that 21 CFR 540.274b be amended by 
adding new paragraph (c)(3). The 
regulation provides that NADA's for 
identical products for the same use do 
not require effectiveness data as 
specified by § 514.1(b)(8) (ii) and (iii)) 

(21 CFR 514.1(b)(8) (ii) and (iii)) or 
$ 514.111 (a)(5)(ii)(o)(4) (21 CFR 
514.111(a)(5)(ii)(a)(4)). but may require • 
bioequivalency or similar data as in the 
guideline for submitting NADA's for 
NAS/NROreviewed generic drugs. 

Copanos* NADA 65-136 was 
originally approved as equivalent to 
several approved NADA's including 
Pfizer’s NADA 65-110. Since the 
equivalent products were subject to 
NAS/NRC review. Copanos’ NADA was 
also considered NAS/NRC reviewed. In 
addition. Copanos manufactures the 
Pfizer drug, and Pfizer has authorized 
the use of the data in NADA 65-110 to 
support NADA 65-136. For those 
reasons, bioequivalency data are not 
required 

Copanos' supplement revised the 
product's labeling to conform to the 
NAS/NRC review. It also provided 
residue data supporting a 5-day 
slaughter withdrawal time following use 
of their product in cattle. Based on the 
data and information submitted. FDA 
approves the supplement and provides 
for a withdrawal time for cattle 
consistent with the data. In addition, 
since the product has been found 
equivalent or identical to several 
approved products, FDA approves 
withdrawal times for sheep and swine 
which are consistent with those 
previously established. The regulations 
are amended to reflect this approval. 

The Bureau of Veterinary Medicine 
(the Bureau) concludes that approval of 
Copanos* supplemental application 
poses no increased human risk from 
exposure to residues of the new animal 
drug* procaine penicillin G. This is 
because the drug is already approved 
for the requested uses; the supplement 
also reduces the number of labeled 
indications. Accordingly, under the 
Bureau's supplemental approval policy 


(December 23.1977; 42 FR 64367). this 
approval is a Category II supplement 
which does not require reevaluation of 
the human safety data in the parent 
application. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and } 514.11(e)(2)(H) (21 
CFR 514.11(e)(2Hii)). a summary of the 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
In the Dockets Management Branch 
(formerly the Hearing Clerk's office) 
(HFA-305), Rm. 4-62. Food and Drug 
Administration, 5600 Fishers Lane. 
Rockville. MD 20857. from 9 a.m. to 4 
p.m., Monday through Friday. 

The agency has determined pursuant 
to 21 CFR 25.24(d)(1)(f) (proposed 
December 11. 1979; 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

Therefore, under the Federal Food 
Drug, and Cosmetic Act (sec 512(i) and 
(n). 82 Slat. 347. 350-351 (21 U.S.C. 
360b(i) and (n))) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.1) and redelegated 
to the Bureau of Veterinary Medicine (21 
CFR 5.83). Part 540 is amended in 
S 540.247b by adding new paragraph 
(c)(4) to read as follows: 

S 540.274b Procaine penicillin Q aqueous 
suspension. 

• • • • • 

(C)** # 

(4)(i) Sponsor. See No. 010271 in 
$ 510.600(c) of this chapter. 

(ii) See paragraph (c)(3) of this section 
for specifications, tolerances, and 
conditions of use of the drug, except 
discontinue treating cattle 5 days before 
slaughter and non-ruminating calves 10 
days before slaughter. 

Effective date. This amendment is 
effective January 27.1981. 

[Sec. 512(1) and (n). 82 Stat 347. 350-351 (21 
US.C. 360b(i) and (n))) 

Dated January 13.1961. 

Gerald B. Guest. 

Acting Director. Bureau of Veterinary 
Medicine. 

tnt Doc. 6121114 FlWd 1 - 26 - 61 : 645 «ffl| 

BILLING COOl 4110-03-41 


DEPARTMENT OF STATE 

22 CFR Part 51 

(Docket No.SD-168) 

Passports; Denial of Passport 
Facilities in Cases Involving a Criminal 
Court Order 

agency: Department of State. 
action: Final Rule. 

summary: The Department's regulation 
governing the denial of passports in 
cases in which the applicant is subject 
to a court order, condition of probation, 
or condition of parole which forbids the 
applicant's departure from the United 
States and the violation of which could 
subject the applicant to a provision of 
the Federal Fugitive Felon Act is revised 
to apply to all criminal cases in which 
the applicant's departure could result in 
the issuance of a federal warrant of 
arrest. 

EFFECTIVE DATE: This rule will become 
effective February 28.1981. 

FOR FURTHER INFORMATION CONTACT: 

Karen R. Spinner, Office of Citizenship 
Appeals and Legal Assistance. Passport 
Sendees. Bureau of Consular Affairs. 
Department of Slate, Room 5813. 
Washington, D.C 20520. (202) 632-7940. 

SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking was published 
In the Federal Register on October 23, 
1980 (45 FR 70282). All interested 
persons were invited to submit 
comments by December 22.1900. No 
unfavorable comments were received; 
therefore, the proposed amendment is 
adopted without change, as set forth 
below. 

Dated: January 18.1981. 

For the Secretary of Stale. 

Diego C. Atendo. 

Assistant Secretary for Consular Affairs, 

In Title 22 CFR 51.70(a)(2) Is revised to 
read as follows: 

( 51.70 Denial of passports. 

(a) A passport, except for direct return 
to the United States, shall not be issued 
in any case in which: 

• • • • • 

(2) The applicant is subject to a 
criminal court order, condition of 
probation, or condition of parole, any of 
which forbids departure from the United 
Stales and the violation of which could 
result in the issuance of a Federal 
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warrant of arrest, including a warrant 
issued under the Federal Fugitive Felon 

Act; or 

• • • • • 

(See 1 44 Slat 887, sec. 4. 83 Stat. 111. as 
amended (22 U.S.C 211a, 2656); E.0.11295. 38 
FR 10003; 3 CFR 1986-70 Comp., p. 507) 

|FR Doc VM M& 

BftXJNO coot 4MO-CN-M 


DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Parts 211 and 212 

(T.D. ATF-7A Ref: NotJcs No. 339. TD-ATF- 

67) 

Completely Denatured Alcohol 
Formula No. 20 

agency: Bureau of Alcohol. Tobacco 
and Firearms. Department of the 

Treasury. 

action: Final rule, Treasury decision. 

summary: This document provides final 
regulations relating to denatured alcohol 
and rum. The regulations concern a 
completely denatured alcohol formula 
which is restricted to fuel uses. In 
addition, a change in denaturants has 
been made for use in certain completely 
and specially denatured alcohol 
formulas along with formulations of 
proprietary solvents. 
effective date: February 28,1981. 

FOR FURTHER INFORMATION CONTACT! 

Norman Blake. Specialist, Research and 
Regulations Branch. Bureau of Alcohol 
Tobacco and Firearms, 1200 
Pennsylvania Avenue NW.. Washington, 
D.C. 20228. 202-566-7628. 

SUPPLEMENTARY INFORMATION: 
Background Information 

The Bureau of Alcohol, Tobacco and 
Firearms (ATF) published in the Federal 
Register on March 27,1980. 45 FR 20420, 
Temporary regulations T.D. ATF-67, 
entitled "New and Revised Formulas, 
Completely Denatured Alcohol Formula 
No. 20/* That regulation provided for a 
new completely denatured alcohol 
(CDA) formula which was primarily 
designed to facilitate the production of 
gasohol end for other fuel uses. In 
addition, automotive-gasoline was 
included as a new denaturant 
authorized for use in certain 
formulations. 

Various current denatured alcohol 
formulas have been used for blending in 
motor fuels, however, these current 
formulas present certain problems. The 
(fcnaturants authorized for use in other 
UM formulas were expensive and 
limited in their availability. Specially 
denatured alcohol (SDA) Formula No. 


28~A is generally the some as CDA 
Formula No. 20 except that it it 
denatured with only one gallon of 
gasoline. However, users of SDA are 
required to qualify for and obtain an 
industrial use permit. In addition, users 
of SDA are required to maintain records 
and reports and in certain cases obtain 
bonds. 

In the temporary regulations. CDA 
Formula No. 20 provided for five gallons 
of either gasoline, automotive-gasoline, 
kerosene or deodorized kerosene to be 
added to every 100 gallons of at least 
190* proof ethyl alcohol. Formula No. 20 
was restricted to only fuel uses 
comparable to SDA use codes Nos, 011, 
612. 613.620 and 830. These SDA codes 
apply to fuels for automobiles, airplanes, 
rockets, jets, proprietary heating fuels 
and other fuel uses. 

The temporary regulations were 
effective upon publication. A cross- 
referencing notice of proposed 
rulemaking (45 FR 20422) published the 
same date as the temporary regulations 
provided a 80-day comment period to 
gather additional information and offer 
interested persons and other 
governmental agencies an opportunity to 
respond prior to the issuance of final 
regulations. 

Comments 

During the comment period, five 
comments were received. The comments 
were received from: (1) a member of the 
alcohol producing industry; (2) an 
automobile manufacturer; (3) the U.S. 
Environmental Protection Agency (EPA): 
(4) a university agricultural extension 
service: and, (5) one comment submitted 
by two concerned citizens. In addition. 
ATF received and approved a request 
from an alcohol producer to use a 
substitute denaturant in the production 
of CDA Formula No. 20. 

The comments generally addressed 
three areas of the temporary regulations: 

(1) The proof of the alcohol. One 
commenter requested that the proof be 
lowered to 160* proof on the basis that 
most farmers cannot reach 190* proof 
with their stills. Two other commenters 
requested that the proof be increased to 
200* proof and be anhydrous (without 
water) for the production of gasohol. 

The basis for raising the proof is that a 
"phase separation" of water and alcohol 
will occur a I proofs near or below 195* 
proof and also because EPA regulations 
require the use of anhydrous ethyl 
alcohol in gasohol. A survey of various 
denatured alcohol producers indicated 
that they are producing anhydrous ethyl 
alcohol for use in the production of 
gasohol. 

Based on the fact that phase 
separation occurs at the proposed 190* 
proof. ATF concludes that the lower 


limits of the alcohol proof should be 
increased. In order to produce alcohol 
suitable for use in the production of 
gasohol, additional distillation in an 
anhydrous column of a still is required. 
To require anhydrous alcohol would be 
too restrictive and would not allow for 
the normal drop in proof when exposed 
to the air. Therefore, CDA Formula No, 
20 will be produced from ethyl alcohol 
of at least 195* proof. 

(2) The type of gasoline(s) authorized 
as a denaturant. The temporary 
regulations authorized the use of a new 
denaturant. automotive-gasoline, for the 
production of gasohol. CDA Formula No. 
20 could be manufactured with five 
gallons of either gasoline, automotive- 
gasoline, kerosene or deodorized 
kerosene. The accepted specifications 
for automotive-gasoline are published 
by the American Society for Testing and 
Materials. The current revision of ASTM 
Specification D 439 includes 
specifications for leaded, unleaded and 
low lead gasoline. The temporary 
regulations did not specify the type of 
automotive-gasoline authorized as a 
denaturant for manufacturing gasohol. 
Comments received from the EPA and 
an automobile manufacturer objected to 
authorizing the use of any leaded 
gasoline as a denaturant in unleaded 
gasohol. The lead contained In five 
gallons of leaded gasoline, used as a 
denaturant. could increase the maximum 
allowable lead content above the 0.01 
gram per gallon limit established by 
EPA regulations. In addition, the 
automobile manufacturer stated that the 
use of leaded gasoline as a denaturant 
in the production of unleaded gasoline 
"will add an unnecessary risk to the 
performance of catalytic automotive 
exhaust emission control systems." 

ATF concurs with the comments 
raised in regard to the use of any leaded 
gasolines in the production of gasohol. 
Information from the EPA and ATF 
National Laboratory indicates that 
unleaded gasoline used as a denaturant 
in the production of leaded gasohol 
would not adversely affect the efficiency 
of engines designed to run on leaded 
gasoline. Therefore, the use of unleaded 
gasoline will replace gasoline and 
automotive-gasoline In the production of 
CDA Formula No. 20. Because of its 
varied use9 in CDA Formulas 18.19, and 
by the proprietary solvents industry, 
"gasoline" will continue to be 
authorized as a denaturant in all other 
formulas and formulations. 

"Automotive-gasoline" is deleted from 
Parts 211 and 212 as an authorized 
denaturant and replaced with unleaded 
gasoline. Unleaded gasoline will 
conform to specifications as established 
by the American Society for Testing and 
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Materials (ASTM) in its current revision 
of ASTM Specifications D 439. 

(3) The amount of denaturant required 
to be used In CDA Formula No. 20. One 
commenter requested that the five 
gallons of denaturants be reduced for 
reasons of economy and energy 
conservation. 

The ATP National Laboratory has 
conducted research into the feasibility 
of reducing the quantity of denaturants 
in CDA Formula No. 20 below the 
proposed five gallons. Two major areas 
of concern were evaluated: (1) Would 
alcohol treated with a reduced amount 
of gasoline impact sufficient odor to 
alert a would-be consumer that the 
alcohol was not potable. The laboratory 
testing concluded that a reduced ratio of 
two gallons of gasoline per 100 gallons 
of alcohol was readily detectable by the 
characteristic odor of gasoline. (2) The 
ease with which potable alcohol could 
be recovered from gasohol. The 
laboratory concluded that potable 
alcohol could not be recovered from 
gasohol without the use of a 
sophisticated redistillation process 
which would not be an economical 
means to obtain potable alcohol. 

Therefore, the Bureau is changing the 
minimum quantity of denaturant 
required in CDA Formula No. 20 from 
five to two gallons per 100 gallons of 
ethyl alcohol. 

Other areas of the temporary 
regulations were also addressed in the 
comments. One comment expressed 
concern because of a possible “epidemic 
of serious poisoning" if individuals 
attempted to clean up the alochol for 
subsequent consumption. ATF shares 
this concern in all situations involving 
the use of specially and completely 
denatured alcohols and. because of this 
concern, requires warning labels on 
most containers of completely denatured 
alcohol. Furthermore, ATF closely 
regulates the use of specially denatured 
alcohol through industrial use permits. 

One commenter also advised that the 
use of kerosene or deodorized kerosene 
as a denaturant in gasohol would lower 
the octane quality of the end product. 
The small quantity of kerosene used os 
a denaturant (approximately .2 percent 
by volume) would not significantly 
affect the octane of the finished product, 
and the manufacturers of the gasoline or 
gasohol could adjust for measurable 
drops in octane. 

The request to use a substitute 
denaturant in CDA Formula No. 20 
Involved the use of “rubber hydrocarbon 
solvent" (RHS). In addition, the 
proprietor asked for a variance of the 
specifications for RHS in Part 212. The 
proprietor requested the use of RHS due 
to insufficient allocations of unleaded 


gasoline and the variance of 
specifications was based on the 
unavailability of RHS as specified in 
current ATT regulations. The ATF 
National Laboratory has determined 
that RHS is suitable for use in CDA 
Formula No. 20 and SDA Formula 28-A 
as an alternate denaturant and for 
subsequent use in the production of 
gasohol and other fuel uses. The Bureau 
finds that the specifications for RHS 
must be amended to provide broader 
flexibility in its current and future 
production while still remaining suitable 
as a denaturant. 

In order to provide industry with the 
necessary means to produce sufficient 
quantities of gasohol during periods of 
limited availability of denaturants, the 
regulations are amended to provide for 
blending or mixing of any of the 
alternate denaturants authorized for use 
in CDA Formula No. 20 and SDA 
Formula No. 28-A. 

As amended. CDA Formula No. 20 
will be produced from ethyl alcohol of at 
least 193* proof and to every 100 gallons 
there must be added at least two 
gallons, or any combination equaling 
two gallons, of unleaded gasoline, 
kerosene, deodorized kerosene or 
rubber hydrocarbon solvent. 

Adoption of Amendments to the 
Regulations 

Accordingly. 27 CFR Parts 211 and 212 
are amended by adopting, subject to the 
above changes, the regulations proposed 
in the notice of proposed rulemaking 
published in the Federal Register on 
March 27.1980 (45 FR 20422). 

Drafting Information 

The principal author of this document 
Is Norman Blake. Specialist, Bureau of 
Alcohol, Tobacco and Firearms. 
However, other officials from the Bureau 
and from the Treasury Department 
participated in developing this Treasury 
decision. 

Authority and Issuance 

These regulations are issued under the 
authority of 28 U.S.C. 7805 (88A Stat. 917 
as amended). 

In view of the foregoing, 27 CFR Parts 
211 and 212 are revised to read as 
follows: 

PART 211—DISTRIBUTION AND USE 
OF DENATURED ALCOHOL AND RUM 

1. Section 211.111 provides for 
completely denatured alcohol formulas 
which are restricted os to use. As 
revised. $ 211.111 reads as follows: 

$211,111 General. 

Formulas for completely denatured 
alcohol are given in Part 212 of this 


chapter. If the formula places no 
restriction on use, the completely 
denatured alcohol may be sold or used 
for any lawful purpose. Completely 
denatured alcohol may be used (a) in 
the manufacture of definite chemical 
substances where such alcohol is 
changed into some other chemical 
substance and does not appear in the 
finished product; (b) In the arts and 
industries (except in the manufacture of 
preparations or products for internal 
human use or consumption where any of 
such alcohol or of the denaturants used 
in such alcohol may remain in the 
finished product); and (c) for fuel, light, 
and power. Use of completely denatured 
alcohol In the arts and industries 
includes, but Is not limited to, the 
manufacture of cleaning fluids, 
detergents, proprietary antifreeze 
solutions, thinnera. lacquers, and brake 
fluids. Persons distributing and using 
(but not recovering for reuse) completely 
denatured alcohol are not required to 
obtain a permit or to file bond under this 
part. Persons recovering completely 
denatured alcohol for reuse shall 
procure an industrial use permit in 
accordance with Subpart D of this part 
and file bond in accordance with 
Subpart E of this part Containers of 
products manufactured with completely 
denatured alcohol, such as proprietary' 
antifreeze preparations, solvents, 
thinners. and lacquers, shall not be 
branded as completely denatured 
alcohol nor shall any such product be 
advertised, shipped, sold, or offered for 
sale as completely denatured alcohol. 

(72 Stat 1356,1362.1360.1372,1373; 26 U.S.G 
5201, 5214. 5241. 5273. 5275) 

2. Section 211.170 is revised to include 
unleaded gasoline, in lieu of automotive- 
gasoline. as on alternate ingredient in 
each formulation. As revised, } 211.170 
reads as follows: 

$ 211.170 Manufacture of proprietary 
advents. 

All articles coming under the general 
classification of proprietary solvents 
shall be manufactured with specially 
denatured alcohol Formula No. 1. The 
formulations shall be as follows, except 
as may otherwise be authorized by the 
Director 

(a) Fonnuteflon No 

5ooo a»y denatured alcohol tomxia No. 1 - W 

Gmc eno. goto** <y rubbar hy*o- 

carton aohnpnt — .. — .. . • ■ < 

<b) FofmuUaon No tt 

SpoctAfty cfenaturwj alcohol fcxnvJa No 100 

Danaiunng Qrado wood alcohol -—--- 

£frr,i acetate ..- - 1 

Gaaofcna. irtwactod oaaoina o t rubbm 

carton aoNanA - - , - - — 

(c) FtxrodWon No *- 

Spooa*y denatured alcohol formula No 1 — 100 
aotMy* fclona .- - 
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vrr-COV —---- 2 
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coition ftONK. — ....- --- 1 

{•) ForwmHohon No V: 
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MirtlV mcM/i Ilalono- 1 

Srcorovy t**f fttooftot.-—-- 2 

GMOftn*. urSatdad fttoftrw or rubber by<fto- 
coition >ONont . . - . .. . 1 


PART 212—FORMULAS FOR 
DENATURED ALCOHOL AND RUM 

Gfroaroi U &P * ' • 

3. The table of sections of 27 CFR Part 
212 is amended to read as follows: 

0 0 • • • 

Subpart C—Completely Denatured Alcohol 

Formulas 

• • o o • 

212.13 Formula No. 20. 

• 0 0 0 0 

Subpart E—Specifications tor Denaturants 

• • o o o 

212.80a Gasoline, unleaded (unleaded 
gasoline). 

• 0 o o • 

4. Section 212.11 is revised to provide 
for the use of unleaded gasoline, in lieu 
of automotive-gasoline, as an alternate 
denaturant. As revised. § 212.11 reads as 

follows: 

} 212.11 Formula No. IS. 

To every 100 gallons of ethyl alcohol 
of not less than 160* proof add: 

2.50 gallons of metnyl isobutyl ketone: 
0.125 gallon of pyronate or a 
compound similar thereto; 

0.50 gallon of acetaldol (b- 
hydroxybutyraldehyde); and 
1-00 gallon of either kerosene, 
deodorized kerosene, gasoline or 
unleaded gasoline. 

5. Section 212.12 is revised to provide 
for the use of unleaded gasoline, in lieu 
of automotive-gasoline, as an alternate 
denaturant. As revised. S 212.12 reads as 

follows: 

§ 212.12 Formula No. 19. 

To every 100 gallons of ethyl alcohol 
of not less than 160* proof add: 

4.0 gallons of methyl isobutyl ketone: 

and 

1.0 gallon of either kerosene, 
deodorized kerosene, gasoline or 
unleaded gasoline. 

6. Section 212.13 is revised to provide 
for the use of unleaded gasoline and 
rubber hydrocarbon solvent, in lieu of 
gasoline and automotive-gasoline, as 
alternate denaturants and two gallons of 


denaturant in lieu of five gallons. In 
addition. Formula No. 20 is revised by 
requiring ethyl alcohol to be of at least 
• 195" proof. In lieu of 190* proof. As 
revised, * 212.13 reads as follows: 

§ 212.13 Formula No. 20. 

(a) Formula. To every 100 gallons of 
ethyl alcohol of not less than 195* proof 
add: 

2.0 gallons, or any combination 
equaling 2.0 gallons, of unleaded 
gasoline, kerosene, deodorized kerosene 
or rubber hydrocarbon solvent. 

(b ) Authorized use. Restricted to fuel 
use. comparable to specially denatured 
alcohol “Use Code No/* 611,612,613, 
620, and 630. 

7. Section 212.38 is amended to 
provide for the use of rubber 
hydrocarbon solvent and unleaded 
gasoline, as alternate denaturants in lieu 
of automotive-gasoline. As amended. 

§ 212.38 reads as follows: 

*212.3* Formula No. 2*~A. 

(a) Formula. To every 100 gallons of 
alcohol add: 

One gallon or any combination 
equaling one gallon of gasoline, 
unleaded gasoline or rubber 
hydrocarbon solvent. 

• • • • • 

6. Section 212.60a is revised to provide 
specifications for unleaded gasoline, in 
lieu of automotive-gasoline, as a 
denaturant. As revised. $ 212.80a reads 
as follows: 

* 2 12.80a Gasoline, unleaded (unleaded 
gasoline). 

Conforms to specifications as 
established by the American Society for 
Testing and Materials (ASTM) in its 
current revision of A.S.T.M. STP 23 229 
(1980), Standard No. D 439-79. Any of 
the “seasonal and geographical*' 
volatility classes for unleaded gasoline 
are considered suitable as a denaturant. 

9. Section 212.88 is revised by 
providing a wider temperature range for 
the first 10 percent of the distilled 
sample. As revised. § 212.88 reads as 
follows: 

*212.83 Rubber hydrocarbon solvent 

Rubber hydrocarbon solvent is a 
petroleum derivative. 

Distillation range. When 10 percent of 
the sample has been distilled into a 
graduated receiver, the thermometer 
must not read more than 170* F. nor less 
than 90* F. When 90 percent has been 
recovered in the receiver the 


thermometer must not read more than 
250* F. 

10. The listing of authorized 
denaturants in § 212.110 is amended by 
inserting a line for “Gasoline, unleaded*' 
and amending the lines for “Kerosene", 
“Kerosene (deodorized)** and “Rubber 
hydrocarbon solvent** As amended, 

J 212.110 reads as follows: 

* 212.110 Listing of denaturants 
authorized for denatured spirits. 

• • • • • 

Gt«oir* - CO A tt. IS; 

S DA 25-A 

Gax*n«. untested Untested g*w> C OA IS. IS. 20. 

SOA 2S-A 

0*:sro< ULS.P. • • * 

• • • • • 

Kram -™ CO A IS. IS. 20 

Korotorw (doodofttod) - CDA 18, IS 20 

• • • • • 

hyoocsibort wo tew* __ CDA 20. &OA 2- 

B, 2-C.2S-A 


*212.15 (Amended! 

11. Section 212.115 was previously 
amended by TD ATF-67 by adding a 
footnote “1“ following Formula No. 28- 
A. This footnote was already contained 
in the heading of the chart and not 
required alongside each formula 
separately. Therefore, * 212.15 is 
amended by removing the footnote "1" 
following Formula No. 28-A. 

Signed: December 19, I960. 

G. R. Dickerson. 

Director. 

Approved: |anuary 15.1961. 

John Simpson. 

Acting Assistant Secretary (Enforcement and 
Operations). 

fF* Doc *1-305 FUcd 1-28-81. ft.45 un] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
(A-9-FRL 1724-3) 

Approval and Promulgation of 
Implementation Plans; Five Air 
Pollution Control Districts In the State 
of California 

agency: Environmental Protection 
Agency. 

action: Final rulemaking. 

summary: The Environmental Protection 
Agency (EPA) takes final action to 
approve and, where appropriate, 
disapprove or take no action on changes 
to rules of the Lake County, Modoc 























8472 


Federal Register / Vol. 48. No. 17 / Tuesday. January 27, 1981 / Rules and Regulations 


County. Imperial County, and San 
Bernardino County Desert and Great 
Basin Unified Air Pollution Control 
Districts (APCDs) submitted by the 
California Air Resources Board (ARB). 
The intended effect of these revisions is 
to update the rules and to correct 
deficiencies in the California State 
Implementation Plan (SIP). These rules 
have been evaluated and found to be in 
conformance with the requirements of 
the Clean Air Act and 40 CFR Part 51. 
with certain exceptions. Therefore, these 
revisions ore approved, and 
incorporated Into the California SIP. 
with certain exceptions. 

EFFECTIVE DATE: February 26,1981. 
address: A copy of the revision is 
located at: The Office of the Federal 
Register 1100 "L" Street NW.* 
Washington. D.C 20005. 

FOR FURTHER INFORMATION CONTACT. 
Louise P. Giersch, Director, Air and 
Hazardous Materials Division, 
Environmental Protection Agency. 
Region IX. 215 Fremont Street San 
Francisco. California 94105, Attn: 
Douglas Grano, (415) 550-2938. 
SUPPLEMENTARY INFORMATION: On 
October 2, I960 EPA published a Notice 
of Proposed Rulemaking for revisions to 
rules of the Lake County, Modoc 
County, Imperial County, and San 
Bernardino County Desert and Great 
Basin Unified APCDs submitted by the 
ARB for inclusion in the California SIP. 
Revised rules which are being acted 
upon by this notice include the following 
subjects: 

Permit Fees. Agricultural Burning, 
Agricultural Operations. Equipment 
Breakdown, Emergency Variances, 
Particulate Emissions, Volatile Organic 
Compound Emissions. In-stack 
Monitoring, and Incinerators. 

A list of the rules being considered by 
this action was published in the October 
2 notice (45 FR 65282). A 60 day public 
comment period was offered. One 
comment was received from the 
Imperial County APCD. 

Comment: The Imperial County APCD 
noted that an error exists in EPA's 
evaluation of Rule 111, Equipment 
Breakdown, because the evaluation 
references a Rule 617, Emergency 
Variance, of the Imperial County APCD. 
The APCD pointed out that the County’s 
regulation does not contain a Rule 617 
and EPA's evaluation should reference 
Rule 517 ; Emergency Variance . 

Response: EPA agrees that the correct 
reference is Imperial County APCD's 
Rule 517. However/sas discussed in the 
October 2,1980 notice. Imperial County 
APCD’s emergency variance rule is 
inconsistent with 40 CFR Part 51 
requirements since it does not give 


adequate assurance that the National 
Ambient Air Quality Standards 
(NAAQS) will not be exceeded during 
variance periods. Therefore, EPA is 
taking final action to disapprove this 
rule. 

It Is the purpose of this notice to 
approve the rule revisions listed in the 
October 2 notice, except for the rules 
discussed below. 

EPA is taking no action on the 
deletion of Rule 703, Cotton Gin Waste 
Burning of the Imperial County APCD, 
because it is not part of the approved 
SIP and thus its deletion does not need 
to be requested. 

As proposed. EPA is taking final 
action to disapprove Rule 2:15. 
Breakdown Conditions; Emergency 
Variances of the Modoc County APCD. 
Rule 2:15 is disapproved since it does 
not give adequate assurance that the 
NAAQS will not be exceeded during 
variance periods. 

Furthermore. EPA is taking final 
action to disapprove Section B of Rule 
111, Equipment Breakdown and Rule 
517, Emergency Variance of the Imperial 
County APCD. Section B of Rule 111 is 
disapproved because it references Rule 
517. However. Rule 517 is disapproved 
because it lacks the requirement that the 
NAAQS be attained and maintained 
during a breakdown condition. 

The ARB has certified that the public 
hearing requirements of 40 CFR 51.4 
have been satisfied. 

EPA has reviewed the revisions being 
acted upon in this notice and has 
determined that they are "specialized" 
revisions not subject to the procedural 
requirements of Executive Order 12044. 

(Sees. 120 and 301(a) of the Clean Air Act aa 
amended (42 U.SC 7410 Bnd 7601(a)) 

Dated: January 19,1981. 

Douglas M. Cosite. 

Administrator. 

Note.— Incorporation by reference of the 
State Implementation Plan for the State of 
California was approved by the Director of 
the Federal Register on July 1,1980. 

Subpart F of Part 52 of Chapter I, Title 
4a of the Code of Federal Regulations is 
amended as follows: 

Subpart F—California 

1. Section 52.220. paragraphs 
(c)(42)(i)(D). (c)(50)(vil). (c)(51)(xi) and 
(xii), (c)(52)(ii)(B) and (x), (c)(56)(iii), and 
(c)(74) are added as follows: 

{ 52.220 Indentiflcatlon of Ptan. 

• • « • • 

(C) * * • 

(42)* ‘ * 

(I) * * * 

(D) New rule 417 (A-H. and J). 

• • • • • 


(50) * * * 

(vii) Modoc County APCD. 

(A) New or amended rules 1:2 w, 2:11. 
2:15, 3:3 and 3:4. 

(51) • # # 

(xi) Lake County APCD. 

(A) New rules 227.1. 254.1. and 600. 

(xii) San Bernardino County Desert 
APCD. 

(A) New rules 480 and 501.1. 

(52) * * • 

(ii) * # * 

(B) New or amended rules 101 L, 110, 
201B, 301. 302, 304, 306, 401, 404. 406, 408, 
410, 417 L 418. 419. 422. Regulation VI. 
701. 702, 703 (deletion). 705, and 706. 

• • • • • 

(x) Lake County APCD. 

(A) Amended rule 433. 

• • • • • 

(58) * * * 

(iii) Great Basin Unified APCD. 

(A) New or amended rules 205, 210. 

300A. and G. 403. 408, 419. and 817. 

• • S • • 

(74) Revised regulations for the 
following APCD's submitted on 
December 24,1979, by the Governor’s 
designee. 

(i) Imperial County APCD. 

(A) New or amended rules 111, 413, 
414, 416,416 (deletion), and 517. 

2. Section 52.271. paragraphs (b)(3) 
and (4) are added as follows: 

{ 52.271 Malfunction regulations. 

• • • • • 

(b) * * * 

(3) Modoc County APCD. 

(i) Rule 2:15, Breakdown Conditions; 
Emergency Variances , submitted on 
May 7.1979. 

(4) Imperial County APCD. 

(i) Rule 111 (B), Equipment 

Breakdown . submitted on December 24. 
1979. 

(U) Rule 517, Emergency Variance , 
submitted on December 24,1979. 

|FR Doc. §1-2717 Fiknl \-2A~TL 149 am) 
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40 CFR Part 52 
(A-5-FRL 1736-61 

Approval and Promulgation of 
Implementation Plan Revisions: Illinois 

agency: U.S. Environmental Protection 
Agency. 

action: Final rulemaking. 

summary: On April 30.1980. the State of 
Illinois submitted to the U.S. 
Environmental Protection Agency 
(USEPA) revisions to the Illinois State 
Implementation Plan (SIP). These 
revisions to the transportation control 
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plans for the northeast Illinois area were 
submitted to meet the requirements set 
forth in the rulemaking conditionally 
approving the Illinois SIP published on 
February 21.1980 (45 FR 11472.11488). 

On September 2.1900 (45 FR 50148). 
USEPA proposed approval of and 
solicited public comment on the 
revisions. No comments were received. 
This notice announces USEPA's final 
rulemaking action to approve these 
revisions to the Illinois SIP. 
effective DATE; February 28,1901. 
addresses: Copies of the materials 
submitted by the State and by the public 
during the comment period announced 
in this notice of proposed rulemaking 
may be examined during normal 
business hours at the following USEPA 
offices: 

Gary Gulezian. Chief. Regulatory 
Analysis Section. Air Programs 
Branch. U.S. Environmental Protection 
Agency. Region V. 230 South 
Dearborn Street. Chicago, Illinois 
60604. 

Public Information Reference Unit 
Library Systems Branch. U S. 
Environmental Protection Agency. 401 
M Street. S.W.. Washington, D.C. 

20480. 

U.S. Environmental Protection Agency, 
Air Programs Branch, Region V. 230 
South Dearborn Street Chicago, 

Illinois 60604. 

The Office of the Federal Register, 1100 
L Street, N.W., Room 8401, 

Washington, D.C 

FOR FURTHER INFORMATION CONTACT. 

Judy Kertcher, Regulatory Analysis 
Secton, Air Programs Branch. U.S. 
Environmental Protection Agency, 

Region V, 230 South Dearborn Street, 
Chicago. Illinois 60804. (312) 080-6038. 
SUPPLEMENTARY INFORMATION: On 
February 21.1980 (45 FR 11472), USEPA 
announced final rulemaking on revisions 
to the Illinois SIP. The State submitted 
these revisions to satisfy the 
requirements of Part D of the Clean Air 
Act, as amended in 1977. In the final 
ruelmaking. USEPA conditionally 
approved the transportation control 
plans for the northeast Illinois area. A 
discussion of conditional approval was 
published in the July 2.1979 Federal 
Register (44 FR 38583) and the 
November 23.1979 Federal Register (44 
FR 67182). A conditional approval 
requires Ihe State to remedy the 
identified deficiencies by specified 
deadlines. The conditional approval 
status of the SIP continues until final 
action is taken and published In the 
Federal Register. 

On April 30.1980, the State submitted 
additional information on the 
transportation control plans for the 


northeast Illinois area in response to the 
nine requirements set forth in the 
conditional approval published 
February 21. I960 (45 FR 11472.11488). 
USEPA announced receipt and 
availability for public review of these 
revisions in the July 2,1980 Federal 
Register (45 FR 44970). On September 2, 
1980, USEPA proposed approval of the 
State's submittal as satisfying all of the 
requirements set forth in the conditional 
approval except those calling for 
implementor commitments and 
reasonable further progress (RFP) in 
elimination of carbon monoxide 
hotspots. At that time. USEPA solicited 
public comment on the revisions and on 
USEPA's proposed rulemaking action. 

No comments were received. Therefore. 
USEPA approves the northeast Illinois 
TCP with the exception of the 
implementor commitments and the 
carbon monoxide hotspot elimination 
schedule. As described in the September 
22,1980 Federal Register (45 FR 62807), 
the State of Illinois will submit the 
implementor commitments to USEPA 
upon completion of its analysis of 
reasonably available transportation 
control measures and prior to February 
28,1981. The carbon monoxide hotspot 
inventory and schedule for the 
elimination of hotspots were submitted 
to USEPA on August 20,1980. USEPA 
will announce rulemaking on these 
items in a separate Federal Register 
notice. The conditional approval status 
of the SIP continues until final action on 
these remaining elements of the 
transportation control plan is published 
in the Federal Register. 

Under Section 307(b)(1) of the Clean 
Air Act, Judicial review of this final 
action is available only by the filing of a 
petition for review in the United States 
Court of Appeals for the appropriate 
circuit within 60 days of date of 
publication. Under Section 307(b)(2) of 
the Clean Air Act, the requirements 
which are the subject of today's notice 
may not be challenged later In civil or 
criminal proceedings brought by EPA to 
enforce these requirements. 

Under Executive Order 12044 (43 FR 
12861), USEPA is required to judge 
whether a regulation is "significant" 
and. therefore, subject to certain 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. USEPA labels 
proposed regulations, "specialized." I 
have reviewed this and determined that 
it is a specialized regulation not subject 
to the procedural requirements of 
Executive Order 12644. 

This notice of final rulemaking is 
issued under the authority of Sections 


110 and 172 of the Clean Air Act (42 
U.S.C. 7410 and 7502). 

Dated: January 19,1981, 

Douglst Costle, 

Administrator. 

Note. —Incorporation by reference of the 
State Implementation Plan for the State of 
Illinois was approved by the Director of the 
Federal Register on July 1.1980. 

Title 40 of the Code of Federal 
Regulations. Chapter 1. Part 52, is 
amended as follows: 

1. Section 52.720(c) is amended by 
adding paragraph 25 as follows: 

f 52.720 Identification of plan 

• • a • • 

(CP** 

• a a • • 

(25) On April 3a 1980. the State 
submitted revisions to the transportation 
control plan for northeast Illinois 
(Chicago). 

• • • • • 

2. Section 52.737(b) is revised to read 
as follows: 

f 52.737 Transportation control plans. 

• a a a a 

(b) The transportation control plan for 
the northeast Illinois (Chicago) area is 
approved provided that the following 
conditions are satisfied: 

(1) The State submits implementor 
commitments upon completion of the 
alternatives analysis and prior to 
February 2a 1981. 

(2) The State submits additional 
information on reasonable further 
progress in eliminating carbon 
monoxide hotspot intersections and 
links by August 31.1980. 

• • • • • 

(PR Doc M-SMO PlUfd **& urn| 
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40 CFR Part 52 
IA-5-FRL 1736-8J 

Indiana; Approval and Promulgation of 
Implementation Plana 

agency: U.S. Environmental Protection 

Agency (EPA). 

action; Final Rulemaking. 

summary; On June 26.1979 Indiana 
submitted as a revision to its State 
Implementation Plan (SIP) a revised 
sulfur dioxide (SO,) regulation. APC 13. 
Revised APC 13, in part relaxes the SO, 
emission limitation in the SIP for certain 
sources in (efferson county to 8.0 pounds 
of SO./MMBTU (10.8 g/Mcal). EPA 
proposed rulemaking to disapprove the 
6.0 pound emission limitation for 
Jefferson County because technical 
analysis showed that the 6.0 pound limit 
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would potentially allow violations of the 
Secondary National Ambient Air 
Quality Standards (NAAQS) to occur. 
Today EPA is disapproving revised APC 
13 as it applies to Jefferson County for 
that reason. 

dates: This action is effective as of 
February 28, 1961. 

ADDRESSES: Copies of the public 
comment on the proposed revision to the 
SIP are available at: 

Air Programs Branch. U.S. 

Environmental Protection Agency, 230 
South Dearborn Street, Chicago, 
Illinois 60604 

Public Information Reference Unit, U.S. 
Environmental Protection Agency, 401 
M Street, S.W., Washington, D.C. 
20460 

Air Pollution Control Division. Indiana 
State Board of Health, 1330 W. 
Michigan, Indianapolis, Indiana 46206 
FOR FURTHER INFORMATION CONTACT: 
Robert Miller, Regulatory Analysis 
Section, Air Programs Branch. U.S. 
Environmental Protection Agency. 230 
South Dearborn Street, Chicago. Illinois 
60604, (312) 686-6031. 

SUPPLEMENARY INFORMATION: On 
September 15,1972 Indiana submitted a 
statewide SO* regulation, revised APC 
13. This SO* regulation was approved by 
EPA on May 14.1973 (38 FR12711). This 
regulation required, in part SO* 
emissions from sources 250 MMBTU or 
larger in Jefferson County to be limited 
to a specific number between 2.75 and 
1.2 pounds of SO*/MMBTU, depending 
upon the size of the source. 

On June 26,1979, Indiana submitted a 
new revised APC 13 which the State 
promulgated on June 19.1979. 
Rulemaking disapproving this regulation 
as it applies to Jefferson County was 
proposed for public comment on March 
27.1980 (45 FR 20432). 

EPA proposed disapproval of revised 
APC 13 as it applies to Jefferson County 
because it relaxes the emission 
limitation for large sources in Jefferson 
County from 12 to 6.0 pounds of SO*/ 
MMBTU, even though the technical 
analysis submitted with the revision 
predicted violations of the secondary 
NAAQS at the 6.0 pound emission 
limitation. EPA today is disapproving 
revised APC 13 as it applies to Jefferson 
County because the 6.0 pound emission 
limitation does not ensure attainment of 
the secondary SO* NAAQS in Jefferson 
County. EPA analysis shows that 6.0 
pounds of SOi/MBTU emission 
limitation will assure attainment of the 
primary standards, but that an emission 
limitation of 4.19 pounds of SO*/ 
MMBTU (7M g/Mcal) is necessary to 
ensure attainment of the secondary 
standard. 


In response to the March 27,1980 
Federal Register proposal, many 
comments were received on revised 
APC 13. However, only one comroentor. 
the State, discussed revised APC 13 in 
relation to Jefferson County. 

Because EPA is disapproving APC 13 
on the grounds that the 8.0 pound of 
SO,/MMBTU emission limit is not 
stringent enough to attain the NAAQS, 
the merits of revised APC 13 as a whole 
will not be discussed in this notice. 
Comments on revised APC 13 as a 
whole and on its application to 
geographical areas other than Jefferson 
County will be discussed in future 
Federal Register notices when EPA 
takes final rulemaking action on revised 
APC 13 as a whole. 

EPA Response to Comments on the SO* 
Strategy for Jefferson County 

EPA computer dispersion modeling of 
Jefferson County predicts that the 
highest ambient concentrations of SO* 
occur under stability dass A conditions. 
The State questions whether stability 
class A conditions are appropriate in 
modeling a facility with tall stacks. EPA 
has determined that it is appropriate to 
use dass A stability In modeling tall 
stacks. This determination is explained 
in EPA’a response to the remand in 
Cincinnati Goa and Electric Company v. 
EPA . 578 F. 2d 660 (1978), appearing at 
45 FR 41501 (June 19.1980). Additionally, 
the State committed to revising the SIP 
for Jefferson County if the EPA 
redesignated Jefferson County under 
section 107 of the Act from 
"undassifiable" to "nonattainment*' 
EPA is proposing for public comment 
such a redesignation elsewhere in this 
issue of the Federal Register. 
Additionally, elsewhere in today's 
Federal Register. EPA is issuing o notice 
under Section 110(a)(2)(H) of the Clear 
Air Act that Indiana's SO* SIP for 
Jefferson County is substantially 
inadequate to achieve the national 
secondary SO* standard and has 
requested Indiana to revise the SIP. 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of these actions 
is available only by the filing of a 
petition for review in the United States 
Court of Appeals for the Seventh Circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act. the 
requirements which are the subject of 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Under Executive Order 12044 (43 FR 
12681, EPA is required to judge whether 
a regulation is "significant" and. 
therefore, subject to certain procedural 
requirements of the order or whether it 


may follow other specialized 
development procedures. EPA labels 
these other regulations "specialized." I 
have reviewed this proposed regulation 
pursuant to the guidance in EPA's 
response to Executive Order 12044, 
"Improving Environmental Regulations" 
signed March 29,1979 by the 
Administrator, and 1 have determined 
that it is a specialized regulation not 
subject to the procedural requirements 
of Executive Order 12044. 

This notice of Final Rulemaking is 
issued under the authority of Sections 
110 and 172 of the Clean Air Act as 
amended. 

Dated: January 19,1951. 

Douglas M. Goalie, 

Administrator. 

IF* Doc Fifed 1-2*41. *45 «m| 
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40 CFR Part 52 

[A-5-FRL 1739-61 

Approval and Promulgation of 
Implementation Plans; Indiana 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice of SIP Deficiency. 

summary: The Indiana State 
Implementation Plan (SIP) requires 
sources 250 MMBTU (63 Gcal) and 
larger in Jefferson County to limit their 
sulfur dioxide (SO*) emissions. Their 
emissions are limited to a specific 
number between 2.75 pounds and 12 
pounds of SO*/MMBTU (4 35 and 2.18 g/ 
Meal), depending upon the size of the 
source. Indiana repealed in 1974 its 
regulation on which the SIP is based as 
state law and is not enforcing the SIP. 
Therefore, EPA finds under section 
110(a)(2)(H) of the Clean Air Act (Act) 
that the SIP for Jefferson County is 
substantially inadequate to achieve the 
National Ambient Air Quality Standards 
(NAAQS) because it is unenforceable by 
the State. Section 110(c)(1)(C) requires 
Indiana to revise its regulations and 
submit them as a revision to the SIP to 
EPA within 60 days of the effective date 
of this notice. 

dates: This action is effective as of 
Februapr 28,1981. The revised SIP is due 
on April 27,1981. 

FOR FURTHER INFORMATION CONTACT: 

Robert Miller. Regulatory Analysis 
section. Air Programs Branch, U.S. 
Environmental Protection Agency. 
Region V. 230 South Dearborn Street 
Chicago, Illinois 60G04. (312) 886-6031. 
SUPPLEMENTARY INFORMATION: On 
September 15,1972 Indiana submitted a 
statewide SO, regulation, revised APC 
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13. Thi* SO. regulation was approved by 
EPA on May 14.1973 (38 FR 12711). This 
regulation required, in part, SO. 
emissions from sources 250 MMBTU or 
larger in Jefferson County to be limited 
to a specific number between 2.75 and 
1.2 pounds of SO./MMBTU, depending 
upon the size of the source. In 1874 
Indiana submitted to EPA revised APC 
13 and a new regulation APC 22. 

Together they essentially removed any 
SOi emission limitation from sources in 
Jefferson County. Under State law, the 
revised APC 13/22 supplanted the 
former APC 13 which was—and 
remains—part of the SIP. Therefore, the 
existing, federally approved APC 13 was 
no longer enforced by the State. EPA 
disapproved revised APC 13/22 as it 
applied to Jefferson County because 
attainment of the NAAQS was not 
ensured in Jefferson County without an 
emission limitation for sources located 
in the county (41 FR 35670, August 24* 
1876). The SO* SIP approved In 1973 
remained in effect. Certain sources In 
Indiana petitioned under section 307 of 
the Act in the U.S. Court of Appeals for 
the Seventh Circuit to review EPA’s 
disapproval of revised APC 13/22 for 
five counties, including JefTerson 
County. Public Service Co . of Indiana. 

Inc . (PSI) el al. v. USEPA. No. 76-1920 
(7th Clr., dismissed Dec. 5.1979). The 
appeal was based on the fact that a 
state appellate court was reviewing the 
validity for state purposes of both APC 
13 which was and is part of the SIP and 
the subsequent APC 13/22 which was 
the state law at that time for Jefferson 
Countv. The state court subsequently 
found both sets of regulations invalid 
[Indiana En vironmentol Management 
Board (IEMB) v. Indiana-Ken tucky 

Electric Corporation et al., - Ind. 

App. ; -. 393 N.E. 2d 213 (Ind. App., 

2d DisL 1979). In order to settle the 
federal suit, EPA stipulated that it would 
not enforce either of the APC-13s 
against the petitioners, although they 
remained in effect against others. One of 
these petitioners was the Indiana- 
Kentucky Electric Corporation, the 
owner of the largest source in Jefferson 
County. 

In 1979 Indiana adopted and 
submitted to EPA a revised APC 13 
which set an emis sion l imitation of 6.0 
pounds of SO./MMBTU for sources in 
Jefferson County. Elsewhere in today's 
federal Register, EPA is disapproving 
revised 1979 APC 13 as it applies to 
Jefferson County because it is not 
adequate to ensure attainment of the 
secondary SO, NAAQS. 

Notice of Deficiency 

EPA is hereby issuing a Notice of 
Deficiency pursuant to section 


110(a)(2)(H) of the Clean Air Act (42 
U.S.C 7410(a)(2)(H)) concerning 
Jefferson County’s SO. SIP because the 
State of Indiana no longer has authority 
to enforce the state regulations which 
comprise the applicable plan for control 
of sulfur dioxide in Jefferson County. 
The State now lacks this authority 
because it adopted a new regulation in 
1974 which supersedes the APC 13 
regulation approved EPA as the 
applicable implementation plan. Further 
in IEMB, supra, the appellate court in 
Indiana, as a matter of state law, 
invalidated the APC 13 approved by 
EPA In 1973, thereby making that 
regulation unenforceable by the state. 

Furthermore exacerbating the 
situation is the fact that the SIP APC 13 
is not being federally enforced against 
the major SO, source in Jefferson 
County (Indiana-Kentucky Electric 
Company's Cliffy Creek Power Plant) 
because EPA stipulated in the PSI case, 
suprd, that it will not seek to enforce the 
APC 13 regulation against petitioners, 
one of whom was the Indiana-Kentucky 
Electric Corporation, the parent 
company of the Cliffy Creek Power 
Plant 

Since the approved plan is not 
enforceable in Jefferson County against 
Cliffy Creek by the State, the Plan is 
deficient EPA is giving the State of 
Indiana 60 days from the effective date 
of this notice to revise the plan. If the 
State fails to submit an approval 
regulation for Jefferson County within 60 
days of the effective date of this notice. 
EPA will propose a substitute regulation 
pursuant to section 110(c)(1)(C) of the 
Act. 

Pursuant to the provisions of 5 U.S.C. 

§ 605(b), I hereby certify that this notice 
of deficiency will not have a significant 
economic impact on a substantial 
number of small entities. This proposed 
action Imposes no regulatory 
requirements In and of itself. Any 
regulatory requirements which may 
become necessary as a result of this 
action will be dealt with In a separate 
action. 

Under Executive Order 12044 (43 FR 
12661), EPA is required to judge whether 
a regulation is “significant" and, 
therefore, subject to certain procedural 
requirements of the order or whether it 
may follow other specialized 
development procedures. EPA labels 
these other regulations "specialized." I 
have reviewed this proposed regulation 
pursuant to the guidance in EPA's 
response to Executive Order 12044, 
"Improving Environmental Regulations" 
signed March 29.1979 by the 
Administrator, and I have determined 
that It is a specialized regulation not 


subject to the procedural requirements 
of Executive Order 12044. 

This Notice of Deficiency is issued 
under the authority of Sections 110 and 
301(a) of the Clean Air Act, as amended. 

Doted: January 20.1981. 

John McQuire, 

Regional Administrator. 

fTR Doc. tl-2823 Piled I4S «m| 

ntujMo cooe imox4i 


40 CFR Part 52 
IA-1-FRL 1737-SJ 

Massachusetts State; Approval and 
Promulgation of Implementation Plans; 
Revision 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: The Commissioner of the 
Massachusetts Department of 
Environmental Quality Engineering (the 
Massachusetts Department) submitted 
on April 25,1980 a request for EPA 
approval of a revision to the 
Massachusetts State Implementation 
Plan (SIP). The revision to Regulation 
310 CMR 7.05 (1) "Sulfur Content of 
Fuels and Control Thereof allows 
Natick Paperboard Corporation. Natick, 
to increase its sulfur-in-fuel content from 
1% to 2.2%. EPA published a proposed 
approval of this revision on October 10, 
1980 (45 FR 87397). No letters of 
comment were received during the 30- 
day comment period which ended 
November 10,1980. EPA is today 
approving this revision. 

EFFECTIVE date January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 
Margaret McDonough. Air Branch EPA 
Region I. Room 1903. JFK Federal 
Building. Boston. Massachusetts 02203, 
(817) 223-4448, 
aooresses: Copies of the 
Massachusetts submittal which is 
incorporated by reference are available 
for public inspection during regular 
business hours at the Environmental 
Protection Agency. Region I. Room 1903, 
JFK Federal Building, Boston, 
Massachusetts 02203; Public Information 
Reference Unit. Environmental 
Protection Agency, 401 M. St.. 8401, 
Washington. D.C.. the Office of the 
Federal Register. 1100 L Street. N.W„ 
Room 8401, Washington, D.C., and 
Department of Environmental Quality 
Engineering. Room 320, 600 Washington 
Street, Boston. Massachusetts 02111. 
SUPPLEMENTARY INFORMATION: On 
October 10.1980 (45 FR 67397) EPA 
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proposed approval of a revision to the 
Massachusetts SIP which would allow 
Natick Paperboard Corporation, located 
in Natick, Massachusetts to increase its 
sulfur-in-fuel limit from 1% to 27%. 

The SIP revision and EPA’s reasons 
for approving it were explained in the 
Notice of Proposed Rulemaking, cited 
above, and will not be repeated here. No 
comments having been received. EPA is 
now taking final action to approve the 
revision. 

EPA finds good cause for making this 
revision immediately effective for the 
following reasons: 

1. The implementation plan is already 
in effect under State law and EPA 
approval imposes no additional 
regulatory burden. 

2. The immediate use of less 
expensive, higher sulfur content fuel oil 
will greatly ease economic burdens. 

Under Section 307(b)(1) of the Clean 
Air Act. judicial review of this SIP 
revision is available only by the filing of 
a petition for review in the United States 
Court of Appeals for the appropriate 
circuit within GO days of today. Under 
Section 307(b)(2) of the Clean Air Act, 
the requirements which are the subject 
of today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Under Executive Order 12044. EPA is 
required to judge whether a regulation is 
“significant" and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations "specialized". I 
have reviewed this regulation and 
determined that it is a specialized 
regulation not subject to the procedural 
requirements of Executive Order 12044. 

After evaluation of the State's 
submittal, the Administrator has 
determined that the Massachusetts 
revision meets the re quire ments of the 
Clean Air Act and 40 CFR Part 51. 
Accordingly, this revision is approved 
as a revision to the Massachusetts 
Implementation Plan. 

(Sections 110(a) and 301 of the Clean Air Act. 
as amended. 42 U.S.C. 7410 and 7601) 

Dated: lanuary 19.1981. 

DougUft M. Coetle, 

Administrator. 

Note Incorporation by reference of the 
State Implementation Plan for the State of 
Massachusetts was approved by the Director 
of the Federal Register on |u!y 1.1980. 

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 


Subpart W—Massachusetts 

1. Section 52.1120, paragraph (c) is 
amended by adding subparagraph (34) 
as follows: 

$52.1120 Identification of pton. 


(34) A revision to Regulation 7.05(1) 
"Sulfur Content of Fuels and Control 
Thereof' for the Metropolitan Boston 
APCD submitted on April 25.1980 by the 
Commissioner of the Department of 
Environmental Quality Engineering. 

$52.1126 (Amended] 

2. Section 52.1126, paragraph (f) is 
amended by adding the following 
approved source: Natick Paperboard 
Corporation, Natick. 

|Fit Doc 61-W86 F0*d }-»-«: MS mm) 
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40 CFR Part 52 
[A-5-FRL 1736-1) 

State and Federal Administrative 
Orders Revising the Michigan State 
Implementation Plan 

agency: U.S. Environmental Protection 
Agency. 

action: Final Rulemaking. 

summary: The U.S. Environmental 
Protection Agency (USEPA) approves 
the Michigan Air Pollution Control 
Commission's (MAPCC) request for a 
revision to the Michigan State 
Implementation Plan (SIP). The revision 
is in the form of a Stipulation for Entry 
of Consent Order and Final Order 
between the S. D. Warren Company and 
the MAPCC The Order extends the 
compliance date to November 1.1984 by 
which the S. D. Warren Company is 
required to bring sulfur dioxide (SO*) 
emissions from its three power boilers 
into compliance with certain regulations 
contained in the federally approved 
Michigan SIP. Any Order which has 
been issued to a major source and 
extends the SIP compliance date for 
meeting the SO. emission limitations 
must be approved by USEPA before it 
becomes effective as a SIP revision 
under the Clean Air Act 42 U.S.C 
Section 7410. 

EFFECTIVE DATE: February 26.1981. 

FOR FURTHER INFORMATION CONTACT: 

Delores Sieja, Regulatory Analysts 
Section, U.S. Environmental Protection 
Agency, Region V, 230 South Dearborn 
Street, Chicago. Illinois 60604, (312) 886- 
8053. 

AOORESSES: Copies of the SIP revision 
and USEPA's evaluation of the revision 


are available at the address dted above 
and at: 

Michigan Department of Natural 
Resources, Air Quality Division, State 
Secondary Complex, General Office 
Building, 7150 Harris Drive. P.O. Box 
30028, Lansing, Michigan 48909. 

Public Information Reference Unit, 

Room 2922, US. Environmental 
Protection Agency. 401 M Street SW., 
Washington. D.C. 20460. 

The Office of the Federal Register. 1100 
L Street NW.. Room 8401. 

Washington. D.C 

SUPPLEMENTARY INFORMATION: The S. D. 

Warren Company is a Kraft pulp and 
paper mill located in Muskegon County, 
an SO. attainment area designated by 
USEPA on October 5.1978 (43 FR 45993. 
46010). The only other major source of 
SOi emissions in the area is the B. C 
Cobb Plant of the Consumers Power 
Company located approximately 6.5 km 
northeast of the S. D. Warren PlanL The 
S. D. Warren Plant contains three power 
boilers vented to an 84.15 meter stack 
and one recovery boiler veoted to an 
83 8 meter stack. 

On November 13,1979. the State of 
Michigan submitted a proposed SIP 
revision for SO* for the S. D. Warren 
Company in Muskegon County. 
Michigan. The SIP revision consisted of 
an Order by the MAPCC which 
extended the compliance date until 
November 1,1984 for the S. D. Warren 
Company to meet the SO* emission 
limitations in the Michigan SIP. 

The MAPCC's R 336.49 (revised Rule 
401(c)] sets forth the SO* emission 
limitations for power boilers in the State 
of Michigan. Presently. SO* emissions 
from the S. D. Warren Plant are in 
excess of the allowable limit of 1.5 
percent sulfur content by weight fuel at 
5750 joules/gram (12,000 BTU/pound of 
coal). 

The SIP revision provides for final 
compliance with the allowable limit of 
1.5 percent sulfur content by weight fuel 
at 5750 joules/gram (12.000 BTU/pound 
of coal) and establishes an interim 
emission limitation of 1.8 to 17 percent 
sulfur content by weight fuel on an 
annual average and 2.8 to 2.6 percent 
sulfur content by weight fuel on a daily 
average. 

A detailed modeling analysis using 
reference techniques was performed by 
USEPA to determine if SO. emissions 
from the S. D. Warren Plant would cause 
or contribute to violations of the SO. 
National Ambient Air Quality Standards 
(NAAQS). The results of the air quality 
analysis, showed that the operation ot 
the S. D. Warren Plant under either the 
interim (1.8 to 1.7 percent sulfur content 
by weight fuel on an annual average and 
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2 8 to 2.6 percent sulfur content by 
weight fuel on a daily average) or the 
final (1.5 percent by weight maximum 
sulfur content in fuel) emission 
limitations will not threaten or prevent 
the attainment and maintenance of the 
sulfur dioxide NAAQS. 

USEPA reviewed the Order and the 
technical support material and proposed 
approval of the Order and compliance 
schedule as a SIP revision on September 
23. I960 (45 FR 63004). In that notice. 
USEPA proposed approval of the 
extension of the compliance date to 
November 1.1984 and proposed to 
approve the schedule for compliance. 
Interested parties were given until 
October 2J, 1980 to submit written 
comments* One individual submitted 
comments on the proposed changes. 

This section of the notice discusses the 
comment received and USEPA'a 
response. 

Public Comment: Commentor is 
concerned about the continuous noxious 
fumes from the plant and the effect of 
the fumes on the environs and the health 
and welfare of the people in the area. 
Commentor assumes that the present 
odors are due to the compliance date 
extension which allows the S. D. 

Warren plant to burn status quo fuel 
during an interim period. 

USEPA Response: Under the Clean 
Air Act the USEPA does not have 
authority to control noxious odors. It 
should be noted, however, that the 
noxious fumes described by the 
commentor may be the result of various 
kraft mill processes rather than the 
result of the power boiler SO* emissions. 

USEPA Final Determination: After 
reviewing the Order, the technical 
support material and the public 
comment received, USEPA takes final 
action today to approve this revision to 
the Michigan SIP. The State has 
Indicated that it is relying on continuous 
emissions monitoring and fuel analysis 
to determine whether the Company is in 
compliance with the Order. This is 
acceptable to USEPA. 

After review of all relevant materials, 
the Administrator has determined that 
the revision meets the requirements of 
section 110(a)(3) of the Clean Air Act 
and USEPA regulation* in 40 CFR 51.6. 
The revision is legally enforceable, will 
not interfere with attainment or 
maintenance of the NAAQS and has 
been subjected treasonable notice and 
public hearing. Accordingly, the revision 
Is approved. 

Under Section 307(b)(1) of the Clean 


Air Act, judicial review of this final 
action is available only by the filing of a 
petition for review in the United States 
Court of Appeals for the appropriate 
circuit within 60 days of January 27, 
1981. Under Section 307(b)(2) of the 
Clean Air Act, the requirements which 
are the subject of today's notice may not 
be challenged later in civil or criminal 
proceedings brought by USEPA to 
enforce these requirements. 

Under Executive Order 12044 USEPA 
is required to judge whether a regulation 
is “significant" and therefore subject to 
the procedural requirements of the 
Order or whether it may follow other 
specialized development procedures. 
USEPA labels these other regulations 
"specialized". The Administrator has 
reviewed this regulation and determined 
that it is a specialized regulation. 

This final Rulemaking is issued under 
the authority of section 110 of the Clean 
Air Act as amended. 

Dated: fanuary 19.1981. 

Douglas Cottle, 

Administrator. 

Note.—Incorporation by reference of the 


State Implementation Plan for the State of 
Michigan was approved by the Director of 
the Federal Register on July 1.1980. 

Part 52 of Chapter 1. Title 40 Code of 
Federal Regulations is amended as 
follows: 

Subpart X—Michigan 

1. Section 52.1170(c) is amended by 
adding paragraph 31 as follows: 

$ 52.1170 Identification of plan. 

• • • • • 

(c) * • * 

(31) Compliance schedules were 
submitted by the State of Michigan, 
Department of Natural Resources to 
USEPA on November 13,1979, for the S. 
D. Warren Company. Muskegon County 
(Michigan Final Order, No. 09-1979, 
adopted October 31.1979). 

2. Section 52.1175(e) is amended by 
adding the following for S. D. Warren 
Company under Muskegon County. 
Michigan. 

5 52.1175 Compliance schedules. 




Michigan 


Sourc* 

Location 

fl*guia&ona mvot*ad Date tetadula 

adopted 

Final com- 
pfcanc# data 

S 0. Warron Co ... 

• • 

Mutkogon Cou*r 
»~.- Muakogon. 

• • • 

33® 49 (3361401) OcL 31. 1*7* _ 

— -- f 

• 

Nov. 1. 19*4. 
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40 CFR Part 52 

[A-2-FRL 1736-5) 

Approval and Promulgation of 
Implementation Plans; Revision to trie 
New York State Implementation Plan 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: On May 21.1980 (45 FR 
33981), the Environmental Protection 
Agency (EPA) promulgated conditional 
approval of the New York State 
Implementation Plan (SIP) for the New 
York City metropolitan area with regard 
to its ability to meet requirements of 
Part D of the Clean Air Act. This 
conditional approval identified, among 
other corrective actions, the need to 
submit to EPA three separate listings 
covering all of the transportation related 
studies, demonstration projects and 


EPA received the required 
documentation under cover of a May 21. 
1980 letter from the State and proposed 
its approval on August 25,1980 (45 FR 
56369). EPA is now taking action to 
finalize its proposal. EPA is also 
incorporating the provisions of the 
State's submission into the approved SIP 
and is revoking the applicable condition 
on its approval of the plan. Until all 
conditions are met, conditional approval 
of the SIP will continue. 

EFFECTIVE DATE: This action is effective 
on February 28.1981. 
addresses: Copies of the State's 
submission and comments received by 
EPA are available for inspection during 
normal business hours at the following 
addresses; 

Environmental Protection Agency, 

Region II. Air Programs Branch. 26 
Federal Plaza, Room 1005, New York, 
New York 10278. 
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Environmental Protection Agency. 

Public Information Reference Unit 401 

M Street SW.. Washington. D.C. 

20460. 

Copies of the State's submission are 
also available for inspection during 
normal business hours at the following 
address: The Office of the Federal 
Register, 1100 L Street NW.. Room 8401. 
Washington. D.C. 20408, 

FOR FURTHER INFORMATION CONTACT: 
William S. Baker. Chief. Air Programs 
Branch. Environmental Protection 
Agency, Region II. 28 Federal Plaza, 
Room 1005. New York, New York 10278, 
(212) 284-2517. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

On May 21.1980, at 45 FR 33981, the 
Environmental Protection Agency (EPA) 
promulgated conditional approval of the 
New York State Implementation Plan 
(SIP) for the New York City 
metropolitan area with regard to its 
ability to meet requirements of Part D of 
the Clean Air Act, as amended. Today's 
notice discusses a condition of EPA's 
approval of the plan. This condition 
required the State to submit to EPA by 
May 1.1980 three separate listings 
covering all of the transportation related 
studies, demonstration projects and 
permanent projects committed to in the 
SIP. 

In response to this requirement, on 
May 21.1980 the Commissioner of the 
State of New York Department of 
Environmental Conservation submitted 
to EPA a document providing the 
required listings. 

EPA published its proposed approval 
of this submission in the August 25,1980 
issue of the Federal Register at 45 FR 
56369. EPA found the State's three 
listings to be generally complete and 
accurate. However, EPA identified that 
some SIP studies, demonstration 
projects and permanent projects had 
been omitted or misclassified in the 
listings. The reader is referred to the 
August 25,1980 notice for a detailed 
discussion of the submission and EPA's 
preliminary review. 

During the sixty day comment period 
following publication of the August 25, 
1980 notice. EPA received three 
comments concerning the State's 
submission. A summary of the 
comments received and EPA's response 
are presented in the next section. 

U. Comments Received and Issues 
Raised 

Comments were received in an 
October 24,1980 letter from the New 
York State Department of 
Transportation, an October 22,1980 
letter from the Tri-State Regional 


Planning Commission, and an October 

23.1980 letter from the Federal Highway 
Administration, Region I. 

A. New York State Department of 
Transportation 

1. Comments . 

The New York State Deportment of 
Transportation in its October 24,1980 
letter did not accept certain elements of 
EPA's interpretation of the State's May 

21.1980 submission. The State believed 
that the three listings it submitted were 
complete and accurate as to 
classification of actions. Those actions 
described in Volume II of the SIP, but 
not included in the listings, should not. 
according to the State, be considered by 
EPA as SIP commitments. Rather they 
were intended to indicate potential 
actions subject to further consideration. 
The State specifically discussed the 
status of the following actions which 
EPA had questioned in its proposal: 

a. Trailer on Flat Car Freight Service 
to the South Bronx. 

EPA believed that this action was 
committed to as a permanent project in 
the SIP. The State contends that this 
project should not appear in the listings 
at all. It can only be considered a SIP 
commitment after it has been approved 
by the New York City Transportation 
Coordinating Committee. Since an 
environmental impact statement is 
required for this project, the 
Transportation Coordinating Committee 
can choose to wait for this evaluation to 
be completed prior to making it a SIP 
commitment. 

b. High-Occupancy Vehicle Priority 
Projects Believed by EPA to Have Been 
Committed to as Permanent Projects in 
the SIP. 

(1) Brooklyn-Queens Expressway 
Exclusive Bus and Taxi Lane 

The first phase of this project is 
complete. Additional phases are 
described in Volume U of the SIP as 
being in the planning and engineering 
feasibility study stages. These studies 
are being undertaken, but the State 
believes that the project at this point is 
still correctly listed as only a study 
commitment. 

(2) Non-central Business District High- 
Occupancy Vehicle Implementation 
Program 

The State notes that Volume II of the 
SIP predicates the commitment to this 
project on the results of a study which 
may recommend several locations for 
demonstration projects related to this 
concept. Therefore, it should remain as 
listed by the State in its May 21,1980 
submittal as a study. 


(3) Extension of Contraflow Lane 
Approaching Brooklyn Battery Tunnel 
from the Brooklyn-Queens Expressway 

The State notes that Volume II of the 
SIP identifies a study that will evaluate 
whether a contraflow traffic lane should 
be established exclusively for buses and 
notes that this study is now underway. 

(It should be noted that a contraflow bus 
and taxi lane was established on 
October 27,1980). Therefore, the State 
maintains that this action should appear 
in the listings as a study. 

c. 42nd Street Transitway. 

While this proposal is currently unde' 
evaluation, the State hopes that a 
program of action towards 
implementation will result. However, 
the State claims that it is not as 
believed by EPA. a demonstration 
project at this time due to the lack of 
information regarding the projects 
impacts and sources of funding. Hence, 
the State contends that this program is 
only a study commitment. 

d. Pedestrian Priority Zones Believed 
by EPA to Have Been Committed to As 
Permanent Projects in the SIP. 

(1) South Bronx Hub Transit Mall 

The State notes that the commitment 

as it appears in Volume II of the SIP was 
premature and incorrect. This project 
should be correctly listed as a study 
commitment os it appears in Volume I of 
the SIP. 

(2) Flatbush Avenue—Pedestrian 
Amenities Program 

This project, as presented in Volume 
II should be listed only as a study 
commitment No further explanation is 
giverfby the State. 

(3) Yonkers Getty Square Project 

Phase II of this project requires 

additional study and analysis. Hence, 
the State claims that this project should 
be classified as a study commitment. 

e. Bicycle Improvement Projects. 

In its proposal EPA noted the several 
bicycle projects it believed were 
committed to as permanent projects in 
the SIP had been classified as 
demonstration projects or omitted. The 
State notes that all bicycle projects 
identified in its May 21,1980 submittal 
should be considered as demonstration 
projects. Volume II of the SIP identified 
these projects as pilot projects. The use 
of the term pilot project and 
demonstration project were synonymous 
in the early phase of SIP development. 
Those projects not included in the 
listings should be deleted 

2. EPA Response. 

EPA finds that the State's listings of 
projects, demonstration projects and 
studies to be acceptable. EPA recognizes 
that, due to a variety of factors, certain 
projects identified in Volume 11 of the 
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SIP must be relegated to the status of 
demonstration projects or studies and. 
cm this basis, accepts the State's 
clarification of its commitments. This 
conservative, yet prudent approach can 
lead to a more realistic SIP. However, 
EPA trusts that in the future the State 
will not withhold making commitments 
to control measures until all information 
is obtained. Implementation of a 
measure is typically a continuing 
process of planning, programming, 
experimenting and approving. It would 
be helpful to present this entire process 
in the SIP so that actions associated 
with a measure will be better identified 
and have greater likelihood for 
implementation. Moreover, if at any 
point a specific application of o 
measure, or the entire measure, is found 
not to be reasonable, procedures exist 
for making appropriate revisions to the 
SIP. 

B. Federal Highway Administration, 

Region I 

1 Comments 

In its October 23,1980 letter the 
Federal Highway Administration 
(FHWA), Region I Office expressed 
concern about EPA's interpretation of 
the State's May 21.1980 submission. 
FHWA also indicated that all the 
reasonably available control measures 
evaluated in Volume U of the SIP are not 
necessarily viable studies, 
demonstration projects or permanent 
projects. Furthermore. FHWA stated 
that at this point, the SEP commitments 
described in Volume U could result in 
implementation programs that may not 
be publicly acceptable, may not be safe, 
could increase air pollution, or be hard 
to enforce, FHWA believes EPA's 
proposal to identify Volume U projects 
as SIP commitments would circumvent 
the transportation and environmental 
processes. 

2. EPA Response 

As noted in EPA's response to 
comments from the New York State 
Department of Transportation. EPA 
accepts the exclusion of certain actions 
contained in Volume D from the three 
listings. EPA cannot accept, however, 
the observations made by FHWA. 

It should be noted that Volume II of 
the SIP was prepared with the full 
participation of local government and 
the appropriate transportation 
coordinating committees. In addition/ 
numerous forums and hearings were 
held with the public to solicit comment 
before the SIP was drafted and 
submitted to EPA. Moreover, FHWA 
participated in the review of the SIP. 
During this process no evidence was 


presented to suggest that any member of 
the public felt that a particular project in 
Volume 11 was not acceptable. 

When developing projects for the SIP. 
including those in Volume 11. there was 
a presumption of positive air quality 
benefits. Though there was no technical 
evaluation completed on a project-by¬ 
project basis, it is dear that the 
implementation of these projects would 
result in some reduction in emissions 
and energy savings. 

With regard to the physical safety of 
SIP projects in Volume II, it must be 
assumed that State and local agencies 
would not consider implementing any 
SIP commitment if it involved a risk to 
public safety. In such cases the SIP 
would be revised. 

C. Tri-State Regional Planning 
Commission 

1. Comments 

In its October 22,1980 letter the Tri- 
State Regional Planning Commission 
questioned EPA’s proposed findings 
regarding commitments to undertake 
studies identified in the State's May 21, 
1960 submission. Tri-State is in 
disagreement with EPA that studies 
listed in Volume 0 and not in Volume I 
are SIP commitments. In addition, Tri- 
State discussed the status of the 
following SIP commitments which 
should have been included in the listings 
as studies: 

a. The Study of Carpool Lanes to JFK 
International Airport 

Tri-State indicated that the inclusion 
of this study in the SIP was an oversight 
and that it had previously notified EPA 
of this fact 

b. "Several" High-Occupancy Vehicle 
Priority Studies in Nassau and Suffolk 
Counties. 

Tri-State indicated that there are in 
fact only two high-occupancy vehicle 
priority studies identified in Volume II 
of the SIP. This is contrary to EPA’s 
interpretation that there were several. 
Since neither of these studies is made 
specific in Volume U of the SIP, their 
status in Volume I was difficult to 
ascertain. It was found that the study in 
the SIP associated with Nassau County 
is entitled "Bus and Carpool Lane 
Opportunities." Tri-State noted that this 
study was completed in August 1979 and 
was listed in the State's May 21.1980 
submission. The study associated with 
Suffolk County is under way as part of 
the Section 175 study program as "Data 
Base Feasibility Bus and Carpool 
Study." This study was also included as 
part of the State's May 21.1980 
submittal 


2. EPA Response 

EPA appreciates the information 
provided by Tri-State and as noted 
earlier accepts the listings as submitted 
by the State as being complete listings 
of the required SIP commitments. 

UL EPA Action 

Based on its review of the submitted 
documents, the comments received, and 
discussions with affected agencies. EPA 
finds that the subject condition on its 
approval of the New.York SIP for the 
New York City metropolitan area has 
been fully met. Therefore. EPA is 
Incorporating the State’s submission into 
the SIP and revoking the applicable 
condition. 

In order that Figure 1, appearing on 
page 58370 of EPA’s August 25,1980 
Federal Register notice, remain an 
accurate summary of the studies, 
permanent projects and demonstration 
projects contained in the applicable part 
of the SIP, the following changes should 
be made: 

• The first permanent project (Trailer 
on flat car terminal at High Bridge with 
increased clearances to the north), 
under Measure C. Freight transportation, 
should be deleted. 

• Under Measure D, Express bus and 
carpool lanes, the following two studies 
should be added: 

—Nassau County 

1. Bus and carpool land opportunities 
—Suffolk County 

2. Data base feasibility bus and 
carpool study 

Under Section 307(b)(1) of the Clean 
Air Act. judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within sixty days of today. Under 
Section 307(b)(2) of the Clean Air Act, 
the requirements which are the subject 
of today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Under Executive Order 12044 EPA is 
required to judge whether a regulation is 
"significant" and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations "specialized" 1 
have reviewed this regulation and 
determined that it is a specialized 
regulation not subject to the procedural 
requirements of Executive Order 12044. 

(Secs, lia 172. and 301 of the Clean Air Act. 
as amended (42 U.S.C 7410, 7502, and 7601)) 
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Dated: January 19.1981. 

Douglas M. Costle, 

Administrator, Environmental Protection 
Agency. 

Note. —Incorporation by reference of the 
State Implementation Plan for the State of 
New York was approved by the Director of 
the Federal Register on July 1,1980, 

Title 40. Chapter I, Subchapter C, Part 
52. Code of Federal Regulations is 
amended as follows: 

Subpart HH—New York 

1. Section 52.1070 is amended by 
adding a new paragraph (c)(55) as 
follows: 

} 52.1670 Identification of plan. 

• • • • • 

(c) The plan revisions listed below 
were submitted on the dates specified. 

• i • • # 

(55) A supplemental submittal, dated 
May 21,1080. from the New York State 
Department of Environmental 
Conservation which includes three 
listings of permanent projects, 
demonstration projects and 
transportation related studies committed 
to in the non-public transit portion of the 
plan for the New York City metropolitan 
area. 

§52.1674 (Reserved) 

2. Section 52.1674 is amended by 
removing and reserving paragraph (e)(4). 

|F* Doc tl-TOS Fikd 1 -JS-tL *45 «m| 
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40 CFR Part 52 

IA-2-FRL 1736-7J 

Approval and Promulgation of 
Implementation Plans; Revision to the 
New York State Implementation Plan 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: This notice announces 
approval by the Environmental 
Protection Agency (EPA) of a revision to 
the New York State Implementation 
Plan (SIP). This action has the effect of 
allowing the continuation of a 
temporary relaxation in the fuel oil 
sulfur content limitation applicable to 
sources with a capacity less than 250 
million BTU per hour located in parts of 
the Southern Tier East. Central New 
York and Champlain Valley (Northern) 
Air Quality Control Regions, These 
sources may continue to use fuel oil with 
a maximum sulfur content of 2.8 percent, 
by weight, until December 31.1982. 
Receipt of this implementation plan 
revision request from New York State 


was announced in the Federal Register 
on August 20.1980 at 45 FR 55482. where 
a full description of the proposed 
revision is contained. 
effective DATS: This action becomes 
effective on January 27.1981. 
addresses: Copies of the SIP revision 
submitted by New York State and public 
comments are available for inspection 
during normal business hours at the 
following addresses: 

Environmental Protection Agency, 

Region II. Air Programs Branch. Room 

1005, 28 Federal Plaza, New York. 

New York 10278 

Environmental Protection Agency, 

Public Information Reference Unit, 401 

M Street. S.W., Washington, D.C. 

20400 

A copy of the New York SIP revision 
is available for inspection during normal 
business hours at: The Office of the 
Federal Register, 1100 L Street, N.W„ 
Room 8401, Washington, D.C. 20408. 

FOR FURTHER INFORMATION CONTACT: 
William S. Baker, Chief, Air Programs 
Branch, Environmental Protection 
Agency. Region II. 28 Federal Plaza, 

New York, New York 10278. (212) 264- 
2517. 

SUPPLEMENTARY INFORMATION: On 

October 31.1979 the New York State 
Department of Environmental 
Conservation sent the Environmental 
Protection Agency (EPA) a proposed 
revision to the New York State 
Implementation Plan (SIP). 

Supplemental material to this proposed 
revision was sent to EPA by the State on 
April 28,1980 and May 20.1980. This 
revision provides for the continuation of 
a state-initiated fuel oil sulfur content 
relaxation (“special limitation") 
affecting certain fuel burning sources in 
certain areas of the State. The submittal 
requests that this “special limitation'* 
which was previously approved by EPA 
(42 FR 56007, October 27,1977) and 
which expired December 31,1979, be 
renewed and extended through 
December 31,1982. 

‘'Special limitations" are authorized 
by Part 225.2 of Title 0 of the Official 
Compilation of Codes. Rules and 
Regulations of the State of New York 
and can allow individual sources or 
groups of sources to use a fuel of a 
different sulfur content from that 
specified in the prevailing regulation. 
The Slate's proposed extension of the 
“special limitation" would continue to 
relax to a maximum of 2.8 percent 
sulfur, by weight, (unless otherwise 
constrained by a Prevention of 
Significant Deterioration permit) the 
sulfur-in-fuel-oi) limitation applicable to 
sources which do not have a total heat 
input in excess of 250 million BTU per 


hour and which are located in the 
following areas: 

1. The Southern Tier East Air Quality 
Control Region (AQCR), with the 
exception of all sources in Broome 
County. 

2. The Central New York AQCR, with 
the exception of the Oswego Facilities 
Trust Company in Oswego County and 
all sources in Onondaga County. 

3. The Champlain Valley (Northern) 
AQCR. with the exception of all sources 
in the City of Glens Falls and sources In 
the Town of Queensbury which have a 
total heat input greater than 100 million 
BTU per hour. 

This proposed revision to the New 
York SIP was announced in the Federal 
Register on August 20,1980 (45 FR 
55482). where the revision is described 
in detail. In its August 20,1980 notice. 
EPA advised the public that comments 
would be accepted as to whether the 
proposed revision to the New York SIP 
should be approved or disapproved. One 
comment supporting EPA approval was 
received. 

Based on EPA's review of the State's 
technical support documents and the 
hearing officer's report and agreement 
with the State's conclusion that, if 
implemented, the proposed plan revision 
would not be expected to cause or 
exacerbate contraventions of any 
national ambient air quality standard or 
applicable Prevention of Significant 
Deterioration increments. EPA finds this 
revision to the New York SIP consistent 
with the requirements of Section 110(a) 
of the Clean Air Act and EPA 
regulations found at 40 CFR Part 51. 
Accordingly, EPA approves this 
revision. 

Furthermore, this action is being made 
effective immediately because it 
imposes no hardship on the affected 
sources, and no purpose would be 
served by delaying its effective date. 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 00 days of today. Under Section 
307(b)(2) of the Clean Air Act. the 
requirements which are the subject of 
today's notice may not be challenged 
later In civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Under Executive Order 12044, EPA is 
required to judge whether a regulation is 
“significant" and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations “specialized." I 
have reviewed this regulation and 
determined that it is a specialized 
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regulation not subject to the procedural 
requirements of Executive Order 12044. 

(Secs. 110.1^2. and 301 of the Clean Air Act 
as amended (42 U.S.C 7410. 7502. and 7601)). 

Dated: January 19.1981. 

Douglas M. Costle, 

Administrator, Environmental Protection 

Agency. 

Incorporation by reference of the 
Stats Implementation Plan for the State 
of New York was approved by the 
Director of the Federal Register on July 

1. 198a 

Title 40, Chapter L Subchapter C, Part 
52, Code of Federal Regulations is 
amended as follows: 

Subpart HH—New York 

1. Section 52.1670. paragraph (c) is 
amended by adding a new subparagraph 

(c](56) as follows: 

$ 52.1670 tdanttflcatJon of p4aa 
• • • • • 

(c) The plan revisions listed below 

were submitted on the dates specified. 

• • # 

(56) Revision submitted on October 
31,1979 and supplemented on April 28, 
1980 and May 20.1980 by the New York 
State Department of Environmental 
Conservation which grants a "special 
limitation" under 0 NYCRR Part 225. 

This "special limitation" relaxes to 2.8 
percent, by weight until December 31, 
1982, the sulfur-in-fuel-oil limitation 
applicable to fuel burning sources which 
have a capacity less than 250 million 
BTU per hour and which are located in 
parts of the Southern Tier East Central 
New York and Champlain Valley 
(Northern) Air Quality Control Regions. 

Ddc tl-vM2 Fkbd *44 mb | 
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40 CFR Part 52 
IA-5-FRL 1736-2) 

Approval and Promulgation of 
Implementation Plana, Ohio Sulfur 
Dioxide Control Strategy 

agency: U.S. Environmental Protection 

Agency. 

action: Final rule. 

summary: The U.S. Environmental 
Protection Agency (USEPA) announces 
today ftnal rulemaking on revisions to 
the Sulfur Dioxide (SO.) State 
Implementation Plan (SIP) for the State 
of Ohio, except for those portions cited 
below. A notice of proposed rulemaking 
on these revisions was published in the 
February 25,1980 Federal Register (45 
™ 12286). Based on USEPA's review of 
the State's response and the public 


comments received. USEPA is approving 
and disapproving specific portions of the 
Ohio SO* Plan, 

In a separate notice USEPA is also 
reproposing rulemaking action on all 
other portions of the SO* plan. The 
portions of the plan that are being 
reproposed consist of: (1) Those parts of 
the plan which USEPA proposed to 
approve on February 25,1980 only if 
OEPA submitted necessary technical 
support and documentation during the 
public comment period; (2) those parts 
of the plan which USEPA initially 
proposed to approve but which, as a 
result of additional review. USEPA has 
determined to be deficient; and (3) the 
regulations which OEPA withdrew 
during the public comment period 
USEPA will repropose these parts of the 
plan to allow the public an opportunity 
to comment on the additional 
information now available. 
effective date: February 2d 1981. 
addresses: Copies of the Docket #5A- 
0O-3 are on file for copying and 
inspection during normal business hours 
at USEPA. Region V and at: U.S. 
Environmental Protection Agency, 
Central Docket Section, West Tower 
Lobby. Gallery 1.401 M Street SW.. 
Washington. DC 20480. Copies of the 
Ohio Administrative Code (OAC) Rules 
for this SIP revision are available for 
inspection in the Docket #5A-0O-3 cited 
above and at: The Office of the Federal 
Register. 1100 L Street NW„ Room 8401, 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Debra Marcantonio. Regulatory 
Analysis Section. Air Programs Branch. 
USEPA, Region V, 230 South Dearborn 
Street. Chicago, Illinois 80604, (312) 886- 
6088. 

SUPPLEMENTARY INFORMATION: This 
notice discusses USEPA's review of the 
Ohio SO* SIP in four parts: Introduction, 
Background. Control Strategy 
Demonstration, and Public Comment 
Review. 

L Introduction 

On September 12,1979, the Governor 
of Ohio submitted a Sulfur Dioxide 
(SO*) Control Plan for the State of Ohio 
to the U.S. Environmental Protection 
Agency (USEPA) for inclusion in the 
State Implementation Plan (SIP) for 
Ohio. Supplemental technical support 
materials were submitted by the 
Director of the Ohio Environmental 
Protection Agency (OEPA) on October 

23.1979, January ia 1980, and January 

28.1980. On February 12,1980, the 
Director of the OEPA submitted the 
Ohio Administrative Code (OAC) rules 
3745-18-01 to 3745-10-94. in final form, 
as adopted by the Order of November 


14,1979. effective in Ohio December 28. 
1979. These regulations replaced those 
submitted on September 12,1979 and 
are the subject of today's rulemaking 
action. The OEPA requested that the 
sulfur dioxide control plan be 
substituted for the existing federal 
control strategy and regulations for 
sulfur dioxide. The SO. Plan was 
submitted pursuant to the requirements 
specified in { 110 of the Clean Air Act 
and 40 CFR Part 51. 

On February 25.1980 (45 FR 12286), 
USEPA proposed: (a) to approve those 
portions of the Ohio submission for 
which there is an enforceable control 
strategy that assures the attainment and 
maintenance of the National Ambient 
Air Quality Standards for sulfur dioxide, 
(b) to approve other portions of the 
submission only if the State of Ohio 
provided specified technical support and 
documentation during the public 
comment period, and (c) to disapprove 
those portions of the submission for 
which there are deficiencies in the 
methodology or inadequate technical 
justification. 

At the time of the proposed 
rulemaking, a 60 day public comment 
period was provided. On April 25,1980, 
however, in response to the request of 
several utilities in Ohio and due to the 
complexity of the proposed rulemaking, 
USEPA extended the public comment 
period to May 28.1980 (45 FR 27957). 
During the public comment period. 31 
comments were received including a 
submission from the Governor of Ohio 
dated May 16,1980 which was 
transmitted by OEPA on May 2a 1980. 
The Ohio submission consisted of a final 
technical support document and OEPA's 
general comments on the February 25. 
1980 notice of proposed rulemaking. It 
also included a formal withdrawal of 
OAC Rules 3745-18-08(H), 3745-18- 
15(B), 3745-18-53(E), 3745-16-63(K), 
3745-18-77(B), and 3745-18-90(C). These 
rules contain emission limitations for 
the following plants: Cairo Chemical 
Corporation in Allen County, Crystal 
Tissue Company in Butler County. U.S. 
Steel Corporation. Lora in-Cuyahoga 
Works in Lorain County, Bergstrom 
Paper Company in Montgomery County, 
Mead Corporation in Ross County, and 
Shell Chemical Company in Washington 
County. Additionally on December 19, 
1980 USEPA received a letter from the 
State of Ohio withdrawing OAC Rule 
3745-16-53(A). This rule contains the 
emission limitations for the B. F. 
Goodrich Company, Avon Lake 
Chemical Plant in Lorain County. OEPA 
expects to submit new rules replacing 
those listed above In the near future. 









8482 


Federal Register / Vol. 46. No. 17 / Tuesday. January 27, 1981 / Rules and Regulations 


The Agency is taking no action on these 
sources in this final rule. 

In a separate action USEPA is 
roproposing the remaining portions of 
the Ohio sulfur dioxide plan. The 
portions of the plan that are being 
reproposed consist of: (1) those parts of 
the plan which USEPA proposed to 
approve on February 25,1900 only If 
OEPA submitted necessary technical 
support and documentation during the 
public comment period; (2) those parts 
of the plan which USEPA initially 
proposed to approve but which, as a 
result of additional review, USEPA has 
determined to be deficient; and (3) the 
regulations which OEPA withdrew 
during the public comment period. 
USEPA will repropose these parts of the 
plan to allow the public an opportunity 
to comment on the additional 
information now available. 

USEPA by this notice takes final 
rulemaking action to approve and 
disapprove specific portions of the 
Sulfur Dioxide (SO>) Control Plan for the 
State of Ohio. 

USEPA approves the following OAC 
Rules: 3745-18-01 Definitions, 3745-18- 
02 Ambient Air Quality Standards- 
Sulfur Dioxide, 3745-18-05 Ambient and 
Meteorological Monitoring 
Requirements, 3745-18-06 General 
Emission limit Provisions. 

USEPA disapproves the following 
OAC Ruler. 3745-18-03(A) Attainment 
Dates and 3745-18-0Q(CM3) Compliance 
Time Schedules in part. USEPA 
approves the remaining provisions of 
3745-18-03. 

USEPA disapproves the following 
OAC Rules to relating to measurement 
methods and procedures: 3745-18- 
04(D)(2), 3745-18-04(D)(3), 3745-18- 
04(E)(2), 3745-18-04(EK3). and 3745-18- 
04(E)(4). USEPA approves the remaining 
provisions of 3745-18-04. 

USEPA approves the vdfur dioxide 
emission limits for the following 
counties: Adams County (in part), Allen 
County (in part), Ashland County. 
Ashtabula County. Athens County (In 
pari). Auglaize County. Belmont County. 
Brown County, Carroll County. 
Champaign County. Clark County. 
Clermont County (in part). Clinton 
County, Columbiana County, Coshocton 
County (in part), Crawford County. 
Darke County. Defiance County, 
Delaware County. Erie County, Fairfield 
County. Fayette County. Fulton County. 
Gallia County (in part). Geauga County. 
Guernsey County, Hamilton County (in 
part), Hancock County. Hardin County, 
Harrison County. Henry County, 
Highland County. Hocking County. 
Holmes County. Huron County, Jackson 
County. Jefferson County. Knox County, 
Lawrence County (in part). Licking 


County, Logan County (in part), Lorain 
County (in part), Madison County. 
Marion County. Medina County. Meigs 
County. Mercer County. Miami County, 
Monroe County. Morgan County (in 
part), Morrow County. Muskingum 
County, Noble County, Ottawa County. 
Paulding County. Perry County. 

Pickaway County. Portage County, 

Preble County, Putnam County, Richland 
County. Ross County (in part), Scioto 
County, Seneca County, Shelby County. 
Tuscarawas County, Union County, Van 
Wert County. Warren County, 
Washington County (in part), Wayne 
County (in part). Williams County. 

Wood County (in part), and Wyandot 
County. 

USEPA disapproves the sulfur dioxide 
emission limits for Summit County. 

The measures proposed for 
promulgation today will be in addition 
to, and not in lieu of, existing SIP 
regulations. The present emission 
control regulations for each source will 
remain applicable and enforceable to 
prevent a source from operating without 
controls, or under less stringent controls, 
while it is moving toward compliance 
with the new regulations; or if it 
chooses, challenging the new 
regulations. In some instances, the 
present emission control regulations 
contained in the federally approved SIP 
are different from the regulations 
currently being enforced by the State. In 
these situations, the present Federally 
approved SIP will remain applicable and 
enforceable until the source is in 
compliance with the newly promulgated 
and federally approved regulations. 
Failure of a source to meet applicable 
pre-existing regulations will result In 
enforcement action, including 
assessment of noncompliance penalties. 
Furthermore, if there is any instance of 
delay or lapse in the applicability or 
enforceability of the new regulations, 
because of a court order or for any other 
reason, the pre-existing regulations will 
be applicable and enforceable. 

II. Background 

On January 30,1972, the State of Ohio 
submitted the “implementation Plan for 
the Control of Suspended Particulate, 
Sulfur Dioxide, Carbon Monoxide. 
Hydrocarbons, Nitrogen Dioxide, and 
Photochemical Oxidants in the State of 
Ohio" to the Administrator of the 
Environmental Protection Agency. This 
plan was submitted pursuant to section 
110 of the Clean Air Act as amended, 
which requires states to adopt 
implementation plans to achieve and 
maintain the National Ambient Air 
Quality Standard (NAAQS). On May 31, 
1972 (37 FR 10842), the Administrator 
approved the Ohio plan with specific 


exceptions. Subsequently, amendments 
were submitted that permitted full 
approval of the plan on September 22. 
1972 (37 FR 19006). 

On June 28,1973. the United States 
Court of Appeals for the Sixth Circuit 
decided the case of Buckeye Power 
Company , et qL v. EPA, 401 F. 2d 102. 
The court vacated the Administrator’s 
approval of the Ohio plan and remanded 
the case to the Agency for compliance 
with section 553 of the Administrative 
Procedure Act, to take comments, data, 
or other evidence from interested parties 
and to express the basis for ensuing 
administrative actions. 

On August 27,1973, the State of Ohio 
withdrew from the proposed Ohio plan 
the control strategy and regulations for 
control of sulfur dioxide. The remainder 
of the plan was proposed on November 
15,1973 (38 FR 31543) and was approved 
on April 15,1974 (39 FR 13530), with 
specific exceptions. Because the State of 
Ohio withdrew the originally submitted 
control strategy and regulations for 
control of sulfur dioxide, that portion of 
the plan was disapproved. 

On May 3a 1974, the State of Ohio 
submitted a proposed sulfur dioxide 
strategy and regulations to the 
Administrator to cure the defects in the 
Ohio Implementation Plan noted in the 
April 15,1974 Federal Register. On 
September 13,1974, however, the Ohio 
Environmental Board of Review 
overturned a portion of these 
regulations, thereby rendering them 
unenforceable. Since the plan for control 
of sulfur dioxide could no longer be 
effectuated as designed by the State, the 
Administrator deemed it an ineffective 
submission and no further rulemaking 
action was taken. The State of Ohio 
formally withdrew the proposed 
regulations on July 18.1975. 

On November ia 1975. the 
Administrator proposed an alternate 
plan for the control of emissions of 
sulfur dioxide in the State of Oho (40 FR 
52410). On August 27,197a USEPA 
promulgated regulations for the control 
of sulfur dioxide in Ohio (41 FR 36323). 
The regulations were amended on 
November 3a 1976 (41 FR 52455), May 
31.1977 (42 FR 27588), August 15.1979 
(44 FR 47709). December 5.1979 (44 FR 
69928). January 4.1080 (45 FR 1022). 
January 21,1980 (45 FR 3908). June 24. 
1980 (45 FR 42279). July 25.1980 (45 FR 
49550), September 22.1980 (45 FR 62815), 
November 4.1980 (45 FR 73043), 
November 7,1980 (45 FR 73927), 
November 2a 1980 (45 FR 78684) and 
December 1,1980 (45 FR 79451). 

On November 12,197a the U.S. Court 
of Appeals for the Sixth Circuit stayed 
the enforcement of the federally 
promulgated regulations in response to 
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challenge* that were filed by industrial 
and utility petitioners. The court 
directed USEPA to collect and evaluate 
additional data ond to make appropriate 
changes in the regulations. On May 31, 
1977 (42 FR 27588). USEPA promulgated 
the necessary corrections in the 
regulations, as they applied to the 
petitioners. 

On February 13.1978 and June 29. 

1978. the Sixth Circuit Court upheld 
USEPA’s use of the RAM model and 
other modeling techniques in the 
development of the Ohio SO* Plan. In 
October 1978 and January 1979, the U.S. 
Supreme Court declined to review the 
Sixth Circuit decision. 

Ohio has submitted the proposed SO* 
revisions being acted on today to 
replace the federal regulations. 

IIL Control Strategy Demonstration 

The OEPA has submitted a 
comprehensive control strategy and 
regulations to protect the primary and 
secondary standards for sulfur dioxide 
in the State of Ohio. Individual emission 
limitations are specified for the majority 
of the sulfur dioxide sources in the State 
on a county-by-county basis, although 
some sources, generally those of a 
smaller size, are required to comply with 
a process compliance equation or a 
general fuel burning regulation 
applicable to a particular county. The 
control strategy developed by Ohio EPA 
utilizes one unique concept As an 
integral portion of the control strategy to 
attain and maintain the standards in a 
number of counties, a mandatory 
reduced operating level is spooned for 
many sources on a calendar quarter 
basis. The emission limitation, however, 
for all except two sources is constant 
throughout the year. 

USEPA'* review of the OEPA 
modeling analyses relied upon the 
guidance specified in several USEPA 
documents: “Guideline on Air Quality 
Models*’ (EPA-450/2-78-027, April 
1978): “Regional Workshops on Air, 
Quality Modeling: A Summary Report* 4 
(September 1979); “Procedures and 
Technical Requirements in Support of 
SO, SIP Revision* 4 . USEPA Region V; 

Stack Height Increase Guidelines (44 FR 
2008. January 12,1979 and 45 FR 42279, 
June 23,1980); and the PSD regulations 
(43 FR 26380. June 19.1978; 44 FR 51924, 
September 5.1979; and 45 FR 52678, 

August 7,1980). Hereafter, this 
collection of documents will be referred 
to as USEPA’s modeling guidelines. 

OEPA utilized the same models. In 
general, that USEPA used in developing 
the federal control strategy for sulfur 
dioxide in Ohio, although the 
application of the models differed in 
•orae instances. OEPA utilized 1964 


meteorological data and a 1974 
emissions inventory. 

The OEPA Plan contains the following 
three significant characteristics which 
apply to each county: (a) the use of a 30- 
day averaging period; (b) attainment 
dates, and (c) compliance schedules. 

(a) 30-day A veraging Period: OAC 
Rule 3745-18-04, Measurement Methods 
and Procedures, sections D(2) and (3) 
and sections E(2) and (3) specify the test 
methods and procedures for determining 
compliance with the allowable emission 
limit for fuel burning equipment with 
continuous emission monitoring systems 
or fuel analyses. The provisions state 
that "• • • compliance with the 
applicable sulfur dioxide emission limit 
shall be based on the daily calculations 
using an arithmetic average of the 
proceeding thirty consecutive twenty- 
four hour sample analyses.'* 
Additionally, section E(4) states that 
compliance for non-utilities may be 
determined by *'* * * certified fuel 
analysis reports from each fuel supplier. 
Such certifications must be reported for 
each fuel delivery • • • as delivered to 
the facility.*' In this provision, no 
averaging time is specified. These 
rovisions are applicable to all fuel 
urnlng sources in all 88 counties in 
Ohio with the exception of the Ohio 
Power Cardinal Plant in Jefferson 
County. Rule 3745-18-04(D)(4) specifies 
that compliance for this plant will be 
based on a calendar day period with 
two allocated exceedances in any 
consecutive 30-day running period. This 
compliance method is consistent with 
the acceptable Fuel Sampling Analysis 
Method for Demonstrating Compliance 
by Sulfur Dioxide Sources in Ohio as 
amended on August 22,1979 (44 FR 
49290). 

The provisions specifying a 30-day 
averaging period or an undefined 
averaging period in fuel analyses, as 
well as a 30-day averaging period in 
continuous emission monitoring to 
determine compliance with the 
applicable emission limitation for fuel 
burning sources are deficient because 
USEPA has no basis to conclude that 
such a time period or undefined time 
periods are adequate to assure the 
attainment and maintenance of the 24- 
hour primary health-related NAAQS or 
the 3-hour secondary welfare related 
NAAQS. 

Although the 30-day averaging period 
must be disapproved at this time, 

USEPA has initiated a review of its 
policies and procedures for regulating 
coal/fired power plants (February 14. 
1980, 45 FR 9994). As part of this review, 
the Agency is investigating methods that 
use longer averaging times and at the 
same time insure the protection of the 


NAAQS. Any change in Agency policy 
cannot be made prior to the completion 
of these analyses. 

Therefore, USEPA cannot approve the 
compliance test methods of fuel analysis 
and continuous emission monitoring 
(with the exception of that portion 
pertaining to the Ohio Power Cardinal 
Power Plant) as a revision to the SIP in 
its present form. USEPA disapproves 
OAC Rule 3745-18-04(D)(2), 3745-18- 
04(D)(3). 3745-18-04{E)(2), 3745-18- 
04(E)(3), and 3745-18-04(E)(4). 

USEPA approves OAC Rule 3745-18- 
04(D)(4) which specify the compliance 
method for the Ohio Power Cardinal 
Power Plant and USEPA approves OAC 
Rules 3745-18-04(D)(l) and (E)(1) which 
specify stack gas sampling as a test 
method for determining compliance with 
the applicable emission limit for fuel 
burning equipment. The Rules specify 
test methods contained at 40 CFR 
S 60.46. 

(b) Attainment Date: OAC Rule 3745- 
18-03(A) states that the attainment of 
established ambient air quality 
standards for sulfur dioxide shall be 
accomplished as expeditiously as 
practicable, but no later than December 
31.1982. The attainment date for the 
existing Federal regulations is August 
27.1979 (41 FR 35324) for all sources in 
Ohio except those sources where 
enforcement of the August 27,1976 
regulations was stayed by the U.S. Court 
of Appeals for the Sixth Circuit For 
those sources affected by the Sixth 
Circuit Court decision, the attainment 
date is June 17.1980 (42 FR 27588), 
except for the Ashland Oil Company 
where the attainment date is September 
14,1982 (44 FR 47770), Summit County 
where the attainment date is January 4, 
1983 (44 FR 69928), PPG Industries, Inc. 
(boilers only) in Summit County where 
the attainment date is August 25,1963 
(45 FR 49550) and the Ohio Power 
Company (Cardinal plant in Jefferson 
County and Muskingum River plant In 
Washington and Morgan Counties) and 
the Columbus and Southern Ohio 
Electric Company (Conesvillc plant in 
Coshocton County) where the 
attainment date is June 19.1983. Some 
sources in Butler County do not have an 
attainment date under the existing 
federal regulations. 

Section 110(a}(2)(A](i) of the Clean Air 
Act, as amended, requires that a plan 
implementing a national primary 
ambient air quality standard provide for 
the attainment of such primary standard 
as expeditiously as practicable, but in 
no case later than three years from the 
date of approval of such plan. USEPA 
cannot justify an extension of the 
attainment date beyond the dates 
specified In the existing federal SIP for 
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the following reasons: (1) The State of 
Ohio submitted its plan as a substitute 
for the existing federal plan for S, in 
Ohio pursuant to Section 110 of the 
Clean Air Act; (2) the emission 
limitations in the OEPA Plan are less 
restrictive than those In the existing 
federal plan for many sources; (3) the 
Ohio plan is not meant to correct control 
strategy deficiencies in the existing 
federal plan* causing nonattainment of 
the NAAQS, and, therefore, is not 
submitted pursuant to Part D of the 
Clean Air Act. as amended; (4) the 
federal attainment date has passed for 
the majority of the sources subject to the 
OEPA plan; and (5) the majority of 
sources in Ohio are in final compliance 
or on a schedule to reach final 
compliance by the attainment date in 
the existing federal plan. 

It Is the Agency’s judgment that the 
attainment date specified in the 
proposed Ohio revision does not meet 
the requirements of Section 
110(a)(2](A)(i) and cannot be approved 
as a revision to the SIP in its present 
form, USEPA, therefore, disapproves 
OAC Rule 3745-18-G3(A). The federal 
attainment dates contained in 40 CFR 
S 52.1875 therefore remain in effect. 

(c) Compliance Time Schedules: OAC 
Rule 3745-18-03(C)(3) specifies 
compliance schedules for a number of 
Ohio industrial and utility sources. 
Generally, these schedules are for the 
sources that challenged the August 27, 
1978 federally promulgated St Plan. The 
existing federal SIP specifies three dates 
by which these sources must be in final 
compliance with the appropriate 
emission limitations: (1) for fuel burning 
sources utilizing complying fuels— 
October 19.1979; (2) for fuel burning 
sources utilizing Hue gas 
desulfurization—June 17,1980; and (3) 
for process sources—May 30.1980. 

OAC Rule 3745-18-Q3(C)(3) allows all 
of the sources named in the Rule until 
June 17,1980 to achieve final compliance 
with the emission limitations. Since 
many of the sources subject to the more 
restrictive existing federal final 
compliance dates were in final 
compliance prior to June 17.1980, and 
since the proposed OEPA emission 
limitations are. in some cases, less 
restrictive than the existing federal 
emission limitations for a particular 
source, USEPA finds no basis for 
approving a final compliance date 
extension from October 19,1979 to June 
17,1980 for fuel burning sources utilizing 
complying fuels to meet the appropriate 
emission limitations. USEPA, therefore, 
disapproves OAC Rule 3745-18-03(C)(3) 
for all fuel burning sources electing to 
comply with the regulations by utilizing 


complying fuels. USEPA approves OAC 
Rule 3745-18-03(0(3) as it applies to 
process sources or fuel burning sources 
electing flue gas desulfurization to 
comply with the emission limitations 
since the final compliance date is either 
the same as or essentially the same as 
that contained in the existing federal 
SIP. 

The following items are discussed 
below: (a) Approved Regulations; fb) 
Disapproved Regulations: (c) No Action; 

(d) Ohio Power Cardinal Power Plant; 

(e) OAC Rules and (f) OEPA Regulations 
in 33 Rural Counties. 

(a) Approved Regulations —The 
emission limitations for the counties, or 
portions listed below are being 
approved today because those 
regulations have been determined to 
provide for attainment and maintenance 
of the national ambient air quality 
standards for sulfur dioxide in those 
areas. 

(b) Disapproved Regulations —The 
emission limitations for Summit County 
are being disapproved based on the 
result of an analysis of the receptor 
resolution in the critical day RAM 
analysis as discussed in the February 25, 
1980 proposed rulemaking. The results of 
the modeling indicated that Ohio EPA’s 
control strategy is inadequate to attain 
and maintain the NAAQS In that 
county. Therefore, USEPA must 
disapprove the OEPA regulations for 
Summit County. 

(c) No Action —The fact that USEPA is 
taking no action on certain parts of the 
plan today is not an indication of 
approval or disapproval. Some portions 
of the plan ore currently under review. 
Other portions will require a reproposal 
to allow the public an opportunity to 
comment on the additional information 
now available. All remaining portions of 
the plan will be handled in subsequent 
rulemaking actions. 

(d) Ohio Power Cardinal Power 
Plont —OAC Rule 3745-18-47(0) 
specifies the emission limitation for the 
Cardinal Power Plant in Jefferson 
County. This emission limitation and 
supporting control strategy 
documentation was developed by Ohio 
Power and submitted to both OEPA as a 
proposed control strategy and to USEPA 
as an alternative strategy to the existing 
federal regulations in 

$ 52.1881(b)(34)(viil). Prior to the 
September 12.1979 submission of the 
proposed Ohio EPA SO* SIP, USEPA 
analyzed Ohio Power’s proposed 
alternative strategy for Cardinal and 
found it approvable. 

In lieu of proposing a revision to the 
existing federal plan for Cardinal. 
USEPA approves Ohio’s emission 
limitation and control strategy 


demonstration. OAC Rule 3745-18-47(D) 
and the Compliance Determination 
Procedure. OAC Rule 3745-18-04(D)(4), 
for the Ohio Power Cardinal Power 
Plant in Jefferson County. 

OAC Rule 3745-18-04(D)(1). which 
specifies stack gas sampling using 
methods specified in 40 CFR 60.48, also 
is approved for the Cardinal Plant as 
well as for the other utility sources. 

(e) OAC Rules —Also Included in the 
Ohio submission are the following OAC 
Rules: 3745-18-01 Definitions, 3745-18- 
02 Ambient Air Quality Standards- 
Sulfur Dioxide, 3745-18-05 Ambient and 
Meteorological Monitoring 
Requirements, and 3745-18-08, General 
Emission Limit Provisions. Since these 
rules are either identical or equivalent to 
those associated with the existing 
federal SO* Plan or present no problem 
with ensuring attainment and 
maintenance of the NAAQS. the Agency 
approves these rules. 

(f) Ohio EPA Regulations in 33 RuruJ 
Counties —In the notice of proposed 
rulemaking. USEPA requested Ohio EPA 
to explain the rationale for setting 
emission limits in 33 rural counties 
where no limits were needed In the 
federal plan. 

In its comments, Ohio EPA explained 
that emission limits were established to 
protect PSD increments and to provide 
an ambient air quality growth margin for 
new source construction. Ohio EPA 
noted that the limits generally reflect 
status quo levels and should not 
represent a financial burden on the 
sources. 

USEPA acknowledges Ohio EPA’s 
rationale and agrees that protection of 
the PSD increments and allowance for 
growth is important The Agency, 
therefore, includes approval of the 
regulations for those counties in today’s 
rulemaking package. 

IV. Public Comments 

During the public comment period, 31 
public comments were received 
including a submission from the 
Governor of Ohio dated May 18,1980. 
This comment included a final technical 
support document and OEPA's genera 
comments on the February 25,1980 
notice of proposed rulemaking. 

Only the issues raised in the public 
comments which are relevant to this 
rulemaking action are discussed below. 
AU other issues will be discussed in 
subsequent rulemaking actions to which 
they pertain. 

A . Modeling Methodology 

Comment: One commcntor request* d 
clarification of the annual modeling 
analysis. 
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Response: No annual modeling 
analyses were performed. All previous 
analyses of Ohio sources by USEPA 
indicated that the short-term standards 
were more constraining than the annual 
standard. USEPA assumed that the 
annual standard would be protected if 
the short-term standards were attained. 
Therefore, the OEPA modeling focused 
on the short-term standards. 

Comment: One commentor stated that 
the short-term modeling should have 
been based on the maximum rated 
source capacity at the proposed 
allowable emission limitation. It was 
unclear to the emmentor whether this 
was done. 

Response: The emission inventories 
applied in the final attainment analyses 
were, in general, based on maximum 
allowable emission limits and operation 
at maximum allowable capacity (or 
design capacity, if no load restriction). 
Thus, the OEPA analyses examined 
maximum emission cases. 

Comment: Several commentors 
objected to the Agency's requirements 
(1) of modeling maximum sulfur content 
rather than accounting for sulfur 
variability; and (2) of use of design or 
maximum source operating rates under 
worst case meteorological conditions in 
modeling for the 24 hour standard. The 
commentors contended that this 
situation will never occur. 

At this time USEPA only accounts for 
sulfur variability in the Acceptable Fuel 
Sampling Analysis Method for 
Demonstrating Compliance for Sulfur 
Dioxide Sources in Ohio as amended on 
August 22,1979 (44 FR 49296) and in the 
Interim Enforcement Policy as published 
on February 11,1960 (45 FR 9101) and 
extended on October 28.1980 (45 FR 
71422). However, the Agency did 
announce its intention to propose policy 
and regulatory changes which would 
permit attainment demonstrations to 
analyze the air quality impact of 
variable sulfur emissions (February 14, 
1980. 45 FR 9994). 

Response: This issue has been 
discussed at length with reference to the 
existing federal regulations for SOi in 
Ohio in the Supplemental Technical 
Support Document (TSD) (at 81-83) and 
the Final TSD (at 1-34 to Ml). (See 
Record for the August 27.1970 
rulemaking 41 FR 36325). Moreover, this 
issue was specifically considered by the 
Sixth Circuit Court (see Cleveland 
Electric Illuminating v. EPA. 572 F.2d 
1150 (6th Cir. 1978), cert, denied, 436 U.S. 
911 (1978)) and the USEPA's approach 
affirmed. Briefly, design rates are used 
because they are easily ascertainable 
and because protection of the short-term 
health-related standards (24-hour) 
requires analysis of "worst case" 


conditions. See also Summit County 
TSD at 68-69. (Docket No. 5A-78-1). 

Comment: One commentor questioned 
how area sources were addressed in the 
modeling. In addition, the commentor 
requested clarification and justification 
of the general treatment of distant major 
sources and background. 

Response: Wherever area source data 
were available, they were used in the 
modeling. In the absence of area source 
data, OEPA used the previously derived 
USEPA constant background levels. 
These levels account for all 
uninventoried sources (e.g., natural 
sources and small or distant man-made 
sources). 

Comment: One commentor contended 
that the 1964 meteorological data bases 
were inadequate. The commentor 
claimed that: (a) a multi-year data base 
should have been used since that would 
be a more restrictive approach and (b) 
that the State should have used highest 
predicted values since only one year of 
data was modeled. 

Response: USEPA modeling guidelines 
call for the use of a multi-year 
meteorological data base, if available. In 
the absence of a multi-year data base, a 
single year of data was acceptable at 
the time OEPA developed their 
modeling. Because only one year of data 
was available when OEPA began the 
modeling for its SIP, the single year data 
base is adequate. USEPA has since 
changed its policy and now requires 5 
years of data (see 45 FR 42279). Since 
five years of data have become 
available for the National Weather 
Service stations of interest here, all 
future Ohio analyses will be required to 
use five years of meteorological data. 
Further, USEPA guidelines specify the 
same criteria with respect to use of the 
second highest concentrations whether 1 
year or 5 years of data are used. 

Comment: Two commentors argued 
that the methodology used in developing 
the USEPA plan should have no bearing 
on disapproval of the Ohio SO* plan. 

The commentors also stated that the 
OEPA analyses satisfy the requirements 
of Section 110(a)(2) of the Clean Air Act. 

Response: In reviewing the OEPA 
submission, the agency did not propose 
to disapprove portions of the OEPA plan 
solely because the methodology was 
different than that used previously by 
USEPA. The Agency proposed to 
disapprove portions of the OEPA plan 
that were not shown to be adequate to 
ensure attainment and maintenance of 
the NAAQS, pursuant to Section 
110(a)(2) of the Clean Air Act. USEPA 
modeling guidelines specify the use of 
all available data (especially any 
previous analyses) in developing control 
strategies. Thus, OEPA must employ all 


appropriate information included in the 
existing federal plan. 

Comment: One commentor requested 
that USEPA reexamine the proposed 
OEPA plan and the existing federal plan 
to make sure that CRSTER was applied 
properly in all high terrain areas. The 
commentor argued that the Valley model 
should have been used in cases where 
either high terrain receptors were 
ignored or were set at artificial lower 
elevations. 

Response: Based on USEPA's previous 
modeling and its review of the OEPA 
modeling. USEPA determined that the 
CRSTER model has been properly 
applied. The high terrain receptor cases 
mentioned by the commentor either did 
not occur or if there were any difference 
in terrain height, they were insignificant. 
Thus, application of the Valley model is 
not appropriate. 

Comment: One commentor expressed 
concern with the Agency's position that 
the overpredictive characteristic of the 
models is necessary to provide an 
additional margin of safety for the 
NAAQS. The commentor assserted that 
this is unnecessary since available data 
on health effects of SO» levels above 
those ensured by the OEPA plan (i.e., 
the NAAQS) are at best inconclusive. 

Response: Contrary to this 
commentor's statement, reference 
dispersion models are not inherently 
over-predictive. However. If the models 
did provide an additional margin of 
safety, it would be appropriate simply to 
assure the attainment and maintenance 
of the NAAQS. 

Comment: Several commentors argued 
that USEPA's and OEPA’s use of the 
RAM-urban model in Summit County 
was inappropriate. The commentors 
cited the ERT modeling-monitoring 
study in Summit County, an analysts of 
the ERT results on an event-by-event 
basis, a study by Culdberg and Kern, 
and the lack of any full validation 
studies as the basis for not using RAM- 
urban. 

Response: The Agency requested 
public comments on its Summit County 
modeling using the RAM-urban model 
on June 7,1979 (44 FR 32738) and 
discussed its response to comments on 
December 5.1979 (44 FR 69928). The 
agency discussed in the December 5, 
1979, notice the ERT and the Culdberg 
and Kern studies. The Agency's 
response is relevant here and is 
incorporated by reference. A brief 
summary follows. 

Comparisons between RAM-urban 
predicted values and recorded air 
quality levels from the ERT study 
demonstrated that RAM-urban is a 
reasonably accurate means of setting 
emission limitations in Summit County. 
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The model underpredicted the second 
highest actually measured 24-hour 
concentrations at 3 of the 12 monitoring 
sites and overpredicted at 9 of the 12 
sites. All of the differences were well 
within a factor of 2, the expected 
accuracy of state-of-the-art dispersion 
models. USEPA concluded that RAM- 
urban is accurately portraying the air 
quality in Summit County. See 44 FR 
69920 (December 5,1979). The state of 
Ohio agreed that RAM-urban is the 
appropriate model for use in Summit 
County. 

The analysis of ERT data on an event- 
by-event basis is flawed since the 
accuracy of such comparisons is 
severely limited by uncertainties in 
source and meteorological input data. 
Instead the most reliable direct 
comparison between modeled and 
monitored concentrations is at the upper 
percentiles of the respective frequency 
distributions. This is the method USEPA 
used in making its comparisons. 

The Agency has previously discussed 
the Guldberg and Kern study 1 at 44 FR 
69929. December 5,1979. Briefly. USEPA 
found that Guldberg and Kern's 
conclusion are not supported by their 
study. 

Comment: Several commentora 
claimed that OEPA’s Fixed receptor grid 
approach is consistent with most 
modeling analyses performed and 
accepted across the country and should 
be approved. The commentors objected 
to USEPA’s use of the significant point 
receptor option in RAM. The 
commentora maintained that the 
significant point receptor option is 
unnecessarily conservative and that the 
resulting concentrations are actually 
high, not second high, concentrations. 

In addition, one commentor 
questioned USEPA's rationale for 
disapproving the SIP for all of Summit 
County when only a few facilities affect 
the key critical receptors. 

Response: The use of a fixed receptor 
grid such as OEPA used is an acceptable 
means of locating receptors in critical 
day RAM analyses. USEPA's significant 
point receptor option in RAM is an 
alternative to a high density of fixed 
receptors. 

In the case of OEPA's use of the fixed 
receptor grid, however, the grid did not 
consider the critical receptors from the 
previous USEPA analyses. To evaluate 
the importance of this omission on 
OEPA's attainment demonstrations. 
USEPA undertook an analysis of the 
spatial resolution in the OEPA receptor 
networks for several counties including 
Summit County. The review served os a 


• P, H- Culdbef* and C. W. Kern. |. Air PulJ. 
Control A*aoc 28 907 (1970). 


screening analysis since only a small set 
of previously identified critical receptors 
and days was examined. 

The results of the Summit County 
review showed that the OEPA Summit 
County Control Strategy does not 
protect the 24-hour primary ambient 
standard. Thus, the OEPA plan for 
Summit County cannot be approved. 
However, disapproval of the entire 
Summit County plan is necessary 
because* the USEPA's analysis indicated 
that the control strategy for the entire 
county was deficient, given the complex 
interaction of pollution sources in the 
county. 

The Agency has previously responded 
to the comment on its use of significant 
point receptors (see 44 FR 69928. 
December 5,1979). Briefly, USEPA 
analyses throw out all of the highest 
critical days at thejiet of receptors in 
the full-year RAM run, leaving only the 
days on which the second highest 
polluunt concentrations occur at those 
receptors. When RAM is run to calculate 
the critical concentrations using 
significant point receptors on those 
second high days, the probability of 
calculating the highest concentration at 
a given receptor is small. The greater 
probability is that a concentration has 
been calculated that may be less than 
the second highest. USEPA has 
determined, however, that rerunning 
every critical day receptor with a full- 
year RAM run to check the rank of each 
concentration would be unnecessarily 
conservative. Use of the significant 
point receptor option, therefore, is not 
unnecessarily conservative. 

Comment: Several commentors 
maintained that regulation development 
should be based on either a balance of 
modeling and monitoring data or strictly 
on monitoring data when the monitoring 
data demonstrate that the reference 
models are not appropriate for a given 
situation. In addition, several 
commentora argued that specific 
emission limitations set by modeling 
were not necessary since nearby 
monitoring data provided by the 
commentora showed no violations of the 
NAAQS. For example, one commentor 
cited the lack of any violations in the 
vicinity of the Ohio Edison Gorge Plant 
in Summit County. Some sources 
claimed they should be regulated at 
status quo emission levels since there 
are no monitored violations in the 
vicinity of the sources. 

Response: The Agency encourges the 
use of all appropriate quality assured 
monitoring data, in combination with 
modeling data, to develop emission 
limitations. In general, attainment 
demonstrations must include a 
dispersion modeling analysis since 


modeling can provide a more complete 
picture of existing and future ambient 
air quality impacts and is a better tool 
for evaluating various control strategies 
and setting emission limitations. Where 
modeling is determined to be 
inappropriate, monitoring data may be 
used. 

Where modeling has been used to 
determine the attainment status of an 
area, monitoring data alone cannot be 
used to revise the determination. The 
monitoring data are limited in spatial 
and temporal coverage. Thus, modeling 
Is required to provide the necessary 
spatial and temporal resolution to 
demonstrate attainment and 
maintenance of the SO* NAAQS. 

In addition, the claim of no measured 
violations near the Gorge Plant is 
incorrect. Multiple exceedances of the 
24-hour primary standard were recorded 
at the Sill Avenue monitor during the 
first quarter alone of the 12-month ERT 
study in the area. The most significant 
contributor to these violations was the 
Gorge Plant. See 44 FR 32738 (June 7, 
1979) and 44 FR 69928 (December 5, 
1979). 

B. Individual Sources 

Comment: One commentor 
maintained the OPEA limit (4.2 lbs/ 
MMBTU) for the Ohio Edison Gorge 
Plant in Summit County should be 
approved because: (a) the OEPA limit is 
not significantly different from the 
existing federal limit. (4.07 lbs/ 

MMBTU); (b) neither OEPA's nor 
USEPA’s analysis considered the 
planned shutdown of Edison's Beech 
Street Steam Plant in Akron; and (c) 
significant industrial “attrition" has 
been announced in Summit County since 
the modeling was performed. 

Response: USEPA's review of the 
OEPA plan for Summit County 
demonstrated that it is inadequate to 
protect the ambient standards. 
Therefore, the OEPA emission limitation 
for Gorge cannot be approved. 

The existing federal limit for Gorge is 
based on a total impact of 462.1 pg/m3 
(day 39, Receptor 133 P 28) to which 
Gorge contributed 454.1 pg/m3 at 
emissions of 5.18 lbs/MMBTU. A 
rollback analysis indicates that a limit 
of 4.07 lbs/MMBTU for Gorge is 
necessary to correct this violation. The 
remainder of the total constraining 
concentration is due primarily to area 
sources (7.8 pg/m3). Consequently, the 
shutdown of the Beech Street Plant and 
reduction in emissions from other 
sources will have no effect on this 
predicted violation and, thus, no effect 
on the existing federal limit for Gorge. 
(See Summit County Docket S5A-7B-1). 
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Comment: One commentor objected 
that the OEPA emission limitations for 
the Ohio Edison Burger (Belmont 
County), Mad River (Clark County). 
Norwalk (Huron County), and Toronto 
(Jefferson County) Plants are more 
stringent than the existing federal limits. 
Therefore, the commentor requested that 
USEPA disapprove these emission 
limitations if the Agency disapproved 
the 30-day averaging provisions. 

Response: Under Section 118 of the 
Clean Air Act. the State has authority to 
establish requirements which are more 
stringent than the requirements of the 
Clean Air Act Therefore. USEPA cannot 
disapprove emission limitations which 
may be more stringent than necessary to 
insure attainment and maintenance of 
the NAAQS. 

Comment: B.F. Goodrich urged the 
Agency to adopt revised SO* limits for 
the B.F. Goodrich facility in Lorain 
County, Ohio. The commentor claimed 
that technical support previously 
submitted to the USEPA by B.F. 

Goodrich justifies an emission limitation 
different from the one in OEPA's plan. 
Therefore, the commentor requested that 
USEPA disapprove the proposed OEPA 
limits and approve new limits developed 
by BJF. Goodrich and submitted to 
USEPA 89 a revision to the federally 
promulgated Ohio SIP. 

Response: Since OEPA has indicated 
that it may withdraw the State emission 
limitation for B.F. Goodrich. USEPA will 
reserve action on this portion of the 
OEPA plan. 

Comment: A commentor stated that 
the proposed general oil-fired boiler 
emission limit of 1.6 lbs. SO*/MMBTU 
and the specific oil-fired boiler emission 
limit of 3.2 lbs. Sa/MMBTU for Val 
Decker and Hobart Corporation in 
Miami County should be more stringent. 

Response: Under the requirements of 
the Act, USEPA must approve any 
properly adopted emission limitation 
which is adequate to insure attainment 
and maintenance of the NAAQS. 
Although more stringent emission 
limitations may be possible for oil-fired 
boilers, the State has demonstrated that 
these emission limitations are adequate 
to assure attainment and maintenance 
of the NAAQS. 

C. Attainment and Maintenance of the 
NAAQS 

Comment: One commentor noted that 
a study of major SO* sources in 
southeast Ohio and northern West 
Virginia demonstrated that the existing 
federal SIP limits do not protect the 
annual ambient standards. Violations 
were predicted in Pennsylvania and 
West Virginia, even without taking into 
account the contributions from 


Pennsylvania sources. The commentor 
maintained that the proposed emission 
limitations for sources in Jefferson 
(including Ohio Power Cardinal). 
Belmont, and Columbiana Counties in 
Ohio must be disapproved and the 
existing federal limits must be reviewed 
to correct this deficiency. 

Response: The commentor did not 
submit the study it cited or any other 
documentation to support its claim that 
the existing SIP and the proposed Ohio 
SIP are inadequate. Therefore, USEPA 
has no basis for disapproving the 
proposed emission limitations. 

ComroenL- One commentor noted that 
the OEPA modeling used a 1974 
emissions inventory and did not address 
maintenance of the NAAQS. 

Response: OEPA used the most 
current emission inventory available for 
all sources. USEPA has determined this 
inventory to be adequate. OEPA has 
taken into account revisions which have 
occurred since 1974. In addition, to 
ensure maintenance of the NAAQS, new 
and modified source review 
requirements will be used. As part of 
each new source permit review, a 
complete air quality impact analysis will 
be required. OEPA will rely on its 
operating permit program for existing 
sources. 

D. Measurement Methods and 
Enforcement Procedures 

Comment: Several commentors 
requested approval of the 30-day 
average. Among the arguments in 
support of a 30-day average are that: (a) 
it is a workable and practical 
enforcement tool, (b) it is effective in 
providing attainment and will not 
threaten the public health, (c) it will 
allow the consumption of more local 
coal (d) 30-day averages are included in 
the NSK requirements for steam 
electric generators, and (e) several SIPs 
contain 30-day averages (e.g., Brayton 
Point SIP revision), longer averaging 
periods, or no averaging period at all. 

Response: While 30-day averaging 
afreets many issues, the fundamental 
question in this rulemaking is protection 
of the NAAQS. Emission limitations 
based solely on a 30-day arithmetic 
average have not been demonstrated as 
adequate to ensure attainment and 
maintenance of the 24-hour primary or 3- 
hour secondary ambient standards due 
to the inherent variability of the sulfur 
content of coal. Although 30-day 
averages have been approved in some 
previous site-spedfic SIP revisions (e.g., 
Brayton Point), a 30-day average was 
used in combination with limits based 
on shorter averaging periods necessary 
to protect the short-term NAAQS. Thus, 
a 30-day averaging period cannot be 


used by itself to determine compliance. 
However. USEPA does have an 
enforcement policy which uses 30 day 
averaging as a screening device. (See 
response below.) 

Comment: Several commentors 
maintained that the Agency’s proposed 
disapproval of continuous emission 
monitors (CEMs) and fuel sumpling as 
compliance test methods and the 
approval of only stack tests is not 
practical since stack tests alone may not 
be adequate to ensure attainment. Two 
commentors also claimed that unlike the 
federal Ohio SO* SIP, the OEPA plan 
satisfies the emission monitoring and 
reporting requirements of Section 110 
(a)(2)(F) of the Act. Therefore, the 
commentors urged approval of OEPA's 
emission monitoring and reporting 
requirements. 

Response: The Agency's disapproval 
of fuel sampling and CEMs is based on 
the combination of these requirements 
with 30-day averaging. That is, the use 
of CEMs and fuel averaging is only 
required to demonstrate compliance 
with the 30 day average. As noted 
previously, the use of the 30-day average 
is unapprovable. 

Comment: Several commentors 
addressed the Agency's announcement 
of its intention to propose policy and 
regulatory changes which would permit 
attainment demonstrations to analyze 
the air quality impact of variable sulfur 
emissions (February 14. I960,45 FR 
9994). 

Response: To date no action has been 
taken by the Agency on these issues. As 
policy and regulatory changes are 
proposed, the commentors are 
encouraged to submit their comments to 
the appropriate office at that time. The 
comments submitted to Region V 
pertaining to the February 14,1980 
notice have been forwarded to the 
appropriate reviewing office. 

Comment: Several commentors 
addressed the Interim Enforcement 
Policy. 

Response: The Interim Enforcement 
Policy statement of USEPA is not a part 
of this rulemaking. The policy was 
announced on February 11.1980 (45 FR 
9101) and extended on October 28,1980 
(45 FR 71422). The policy, which is 
based on 30 day averaging, is an 
internal screening device from which the 
Agency can focus its enforcement 
resources on those plants which present 
the greatest environmental threat while 
the sulfur variability issue is under 
review. 

E. Stability Class A 

Comment: Several commentors 
objected to the use of Pasquill-Gifford 
stability class A dispersion coefficients 
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In the rural modeling analyses. In 
support of their position* the 
commentors cited their public comments 
on the Agency's Federal Register notice 
concerning class A and letters from 
various States opposed to class A. 
Furthermore, the commentors offered 
alternatives for modeling under very 
unstable conditions. 

Response: On June 29.1978, the U.S. 
Court of Appeals for the Sixth Circuit 
remanded to the USEPA its decision to 
use PasquillGifford (P-G) dispersion 
coefficients for modeling isolated rural 
power plants under stability class A 
conditions. Cincinnati Gas & Electric 
Co. v. EPA. 578 F. 2d 660 (1978). The 
Agency’s modeling was performed to set 
emission limitations for sources in Ohio 
to ensure attainment and maintenance 
of the SO, NAAQS. The court found that 
the Agency hud not developed an 
adequate record to support the use of 
the P-G curves for class A conditions. 
Furthermore, the court held that the 
Agency had not adequately considered 
the alternatives to the P-G class A 
curves, as proposed by various utilities 
during the previous rulemaking. 

Consequently, the Agency then 
evaluated the alternatives proposed by 
the utilities, as well as Held data not 
previously considered. Based on these 
field data and current dispersion theory, 
the Agency determined that the 
alternatives would severely 
underestimate ground-level 
concentration. Additionally, the Agency 
found that these data and dispersion 
theory support the use of the P-G class 
A curves in setting limitations that will 
ensure attainment and maintenance of 
the NAAQS. 

The Agency’s reconsideration of the 
use of the P-G dispersion coefficients 
for class A conditions was published in 
the Federal Register (February 7.1979; 

44 FR 7798). In that notice, the Agency 
also solicited comments on their 
findings. The Agency received numerous 
comments in response to that notice. 

After extensive review and careful 
consideration of all public comments, 
the Agency responded to the comments 
in a Federal Register notice (June 19, 
1980; 45 FR 41501). The Agency 
concluded that the commentors had not 
provided any technical basis to support 
changing the proposed findings. In fact, 
monitoring data submitted by the 
utilities supported the Agency findings. 
Accordingly, the Agency determined 
that the latest experimental and utility 
monitored data supported the continued 
use of the Pasquill-Gifford Class A 
dispersion coefficients. 


F. Acid Rain 

Comment: Several commentors 
expressed concern over Ohio's 
contribution to the acid rain problem in 
New England. Pennsylvania, and 
Canada. 

Response: The Agency recognizes the 
importance of the long-range transport 
issue, including acid deposition (which 
includes add rain, mist, dew, fog and 
dry particle deposition) and is currently 
studying these problems. The statute 
requires USEPA to review and approve 
a state plan if. among other things, it 
ensures attainment and maintenance of 
standards. The OEPA Plan is designed 
to attain and maintain the SO, NAAQS. 
Therefore, approval or disapproval of 
the plan must be based on whether or 
not the plan demonstrates, among other 
things, attainment and maintenance of 
the national SO, NAAQS. At this time. 
USEPA has no national standard for 
add deposition or other pollutants 
related to long-range transport, and 
therefore, states are not required to 
evaluate source impacts on acid 
deposition or long-range transport of 
other pollutants. 

C. Interstate Impact 

Comment: One commentor claimed 
that the OEPA SIP is deficient since the 
impact of Ohio sources on Pensylvania 
air quality was not considered by 
OEPA. The commentor maintained that 
an interstate impact analysis is required 
by Section 110(a){2)(E] of the Clean Air 
Act. 

In addition, the commentor cited the 
increase in allowable SO, emissions 
from: (a) the OEPA SIP, and (b) 
previously announced SIP relaxations in 
Ohio and West Virginia. The commentor 
argued that these emission increases in 
two neighboring states upwind of 
Pennsylvania will exacerbate air quality 
problems in Pennsylvania. The 
commentor claimed that this 
infringement on one state's air quality 
by another is prohibited by Section 301 
of the Clean Air Act 

Two other commentors voiced 
opposite views on these points. One 
commentor argued that the OEPA plan 
does not represent relaxations from the 
existing federal plan. Another 
commentor claimed that charges of 
unfairness are inappropriate because 
Section 110 does not require uniformity 
among states. 

Response: To support the proposed 
emission limitations, OEPA provided 
dispersion modeling analyses using 
USEPA reference models. In accordance 
with USEPA Modeling Guidelines, these 
analyses focused on air quality Impacts 
within 50 kilometers of the sources since 


maximum impacts are expected within 
that range and USEPA reference models 
are generally considered reliable only 
within that distance. In the cases of 
sources whose maximum impact area is 
located in another state, OEPA 
considered the source's impact on the 
other state’s air quality. At present, 
USEPA has not approved use of long- 
range transport models for regulatory 
purposes. USEPA therefore lacks 
adequate tools to conduct source- 
specific analysis of SO, impacts over 
long distances. In view of current 
modeling capabilities, OEPA has 
conducted inter-state impact analyses 
sufficient to meet the requirements of 
Section 110(a)(2)(E) and USEPA’s 
regulations. 

As for the allowable increases cited 
by the commentor, each of these 
revisions has been evaluated for Its 
interstate Impact using USEPA's 
currently approved models. No 
impermissible interstate Impacts were 
found. 

The commentors claim that the 
infringement on Pennsylvania air quality 
by sources in other states violates 
Section 301 of the Act misconstrues that 
section. Section 301 requires "* * * 
fairness and uniformity in the criteria, 
procedures, and policies applied by the 
various regions in implementing and 
enforcing the Act/* USEPA interprets 
this requirement provision to require 
national consistency in carrying out the 
Clean Air Act and USEPA regulations, 
but not to prohibit infringement by one 
state on the air quality of other states. 
However, review of interstate impacts is 
required under Section 110(a)(2)(E). As 
noted. OEPA has analyzed Interstate 
effects to the extent possible with 
approved modeling techniques. 

H. Regulatory Requirements 

Comment: One commentor stated that 
the OEPA plan does not satisfy the 
requirements of Part D of the Clean Air 
Act, as amended. The commentor 
maintained that Part O is appropriate 
since several Ohio counties are 
currently designated as nonattainment 
for SO,. 

Response: The Ohio plan was not 
meant to correct any control strategy 
deficiencies in the existing federal plan 
wtych may have caused a 
nonattainment problem. Therefore, the 
plan is not submitted pursuant to Part D. 
Instead, the Ohio Plan is intended to 
replace the federal plan pursuant to 
Section 110 of the Clean Air Act. 

Comment: Several commentors stated 
that it appeared that neither OEPA in 
developing Its SIP nor USEPA In 
reviewing OEPA’s SIP has dealt with the 
issue of PSD increment consumption. 
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The commentors state that since several 
OEPA emission limits represent 
relaxations from the existing federal 
limits, a determination must be made 
whether these relaxations consume PSD 
increment 

Response: The PSD regulations (45 FR 
52676, 7 August 1980) were considered 
by USEPA in their review of the OEPA 
SOi SIP. Under the PSD regulations, SIP 
relaxations must be evaluated for 
possible increment consumption. 

As discussed in the regulations, a 
review of increment consumption is 
necessary U: (a) the baseline date for 
§ 107 attainment/unclassified area has 
been triggered, and (b) the proposed SIP 
revision is expected to result in any 
increase over baseline emissions. 

For SO* in Ohio, the ( 107 
designations apply on a county-by¬ 
county basis. USEPA has determined 
that the baseline date for SOa has been 
triggered in six counties (i.e.. Union, 
Noble, Pickaway, Harrison. Butler, and 
Hamilton). 

The regulations require an increment 
consumption analysis for SIP revisions 
in cases where the revision results in an 
increase over baseline emissions. In this 
case baseline emissions are represented 
by the existing federal SIP. 

Consequently an increment analysis is 
necessary in those cases where Ohio 
has proposed a relaxation of the federal 
emission limits. 

In four of the counties (Union. Noble, 
Pickway. and Harrison), Ohio EPA has 
not proposed any relaxations from the 
existing USEPA SIP. Thus, no review of 
PSD increment consumption is 
necessary. 

In the other two counties (Butler 
County and only E. I. DuPont-Fort Hill in 
Hamilton County), however, possible 
emission increases over baseline 
emissions must be reviewed for 
increment consumption. Therefore, these 
sources are not included in this final 
rulemaking. The issue of PSD will be 
addressed by USEPA in a separate 
notice of proposed rulemaking on these 
counties. 

I Compliance and Attainment Dates 

Comment: One commentor argued • 
that OEPA's December 31,1982 
attainment date is appropriate for 
sources that either do not significantly 
affect a nonattainment area or have 
tighter limits under the OEPA plan. 

Response: The reasons for the 
Agency's proposed disapproval of 
OEPA’s attainment date are outlined in 
11(b) of this notice. 

Comment: One commentor contended 
that an attainment date of December 31, 
1982 is approvable in light of OEPA's 
Variance Rule. OAC Rule 3745-85-03 


allows for variances to be issued up to 
the attainment date. OAC Rule 3745-35- 
03(G)(6)(c) prohibits any variance from 
becoming effective until approved by 
USEPA. Thus, the commentor argued 
that a December 31.1982 date is 
acceptable since the USEPA must either 
approve or disapprove any State-issued 
variance. 

Response: An attainment date of 
December 31,1962 is not acceptable for 
the reasons stated in 11(b) of this notice. 
The comment does not make it clear 
why the December 1982 date should be 
approved. 

Comment: One commentor argued 
that USEPA't proposed disapproval of 
OAC Rule 3745-18-03(C](3) is not 
justified in view of OAC Rule 3745-35- 
02. OAC Rule 3745-35-02 requires 
compliance "as expeditiously as 
practicable." The commentor asserted 
that if a source is currently in 
compliance, "as expeditiously as 
practicable" does not provide any 
compliance extensions. 

Response: The Agency cannot 
approve Ohio's compliance date (June 
17.1980) for fuel burning sources using 
complying fuel since it represents an 
unsupported extension from the existing 
federal compliance date (October 19, 
1979) for these sources. OAC Rule 3745- 
35-02 has little effect on sources not in 
compliance or on sources certified as 
being in compliance on October 19.1979 
that go out of compliance after that date. 
The OEPA compliance date may allow 
on unauthorized extension that could 
jeopardize the mandatory attainment 
dates. The appropriate mechanism to 
extend the date for final compliance is a 
Section 113(d) order. 

/. Economic Feasibility 

Issue: Several comments were 
received on the economic impact of the 
regulations. Some commentora stated 
that cost/benefit factors should have 
been used in developing the emission 
limitations. The commentors stated that 
emission limitations which are more 
stringent than necessary to protect the 
NAAQS will cause significant, adverse 
economic impact 

Response: The Supreme Court held in 
Union Electric v. Environmental 
Protection Agency 427 U.S. 246 (1976), 
that consideration of economic and 
technical feasibility in the state's 
responsibility. Therefore. USEPA is not 
authorized by the Clean Air Act to 
consider economic and technological 
feasibility of emission limitations in its 
review of State Implementation Plans. 
Further, as discussed above, a state has 
authority under Section 116 of the Act to 
adopt emission limitations which are 
more stringent than necessary to protect 


the NAAQS. Therefore, any comments 
on the economic impacts of the emission 
limitations should be raised at the state 
level. 

One commentor (PPG) maintained 
that the disapproval of the proposed 
OEPA limits and the promulgation of the 
previously proposed USEPA limits will 
necessitate the installation of expensive 
flue gas desulfurization (FGD) 
equipment or the use of costly low sulfur 
fuel at the PPG Barberton Plant. It 
asserts that economic realities of those 
compliance measures leave PPG no 
alternative but to close its Barberton 
facility. Rather than be faced with this, 
PPG urged the Agency to adopt the 
OEPA limits, which are acceptable to 
PPG. 

Response: As discussed earlier in this 
notice, the OEPA Summit County limits 
cannot be approved since the Agency's 
receptor resolution analysis 
demonstrated that the limits would not 
protect the ambient standards. 

A. Miscellaneous 

Comment: Several commentors 
objected to OEPA’s restriction on 
operating levels. The commentors 
requested that either the restriction on 
operating levels be eliminated or that, if 
it is maintained, OEPA should include: 
a) provisions for emergency full capacity 
operation; b) a mechanism for possible 
future revisions to full capacity; and c) 
exemptions from new source review for 
possible future revisions to full capacity. 

Response: The Agency has 
determined that OEPA's methodology 
incorporating the use of restricted 
operating levels will attain and maintain 
the NAAQS and its use therefore 
constitutes no basis for disapproval 
Any proposed changes in the 
methodology should be addressed to the 
State. 

Comment: Several commentors urged 
that the OEPA regulations incorporate 
all site-specific revisions to the existing 
federal plan. 

Response: The Agency agrees that the 
OEPA regulations should incorporate all 
site-specific SIP revisions to the existing 
federal plan. In many cases the 
individual sources are now working 
with the State to Incorporate these 
changes. 

Comment: One commentor viewed 
OEPA's seasonal restriction on 
operating levels as an intermittent or 
supplemental control system which is 
prohibited by Section 123 of the Clean 
Air Act. In addition. It noted that the 
Agency incorrectly stated that only two 
Sources were subject to this reduced 
seasonal load condition. 

Response: The Agency has 
determined that OEPA's seasonal load 
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restrictions do not constitute an 
intermittent or supplemental control 
system (see 45 FR 12260 and Docket 
£5A-80-3). The Agency recognizes that 
the reduced load requirement applies to 
many sources. As clearly stated in the 
proposed rulemaking, two sources were 
singled out only because they have 
seasonal emission limits, in addition to 
the reduced seasonal load limits. The 
two sources are the Republic Steel 
Corporation. Union Drawn Division in 
Stark County and the General Tire and 
Rubber Company in Summit County, 

Due to deficiencies in the control 
strategy, the emission limitations for 
Summit County are being disapproved 
in this notice and the limits for Stark 
County are being disapproved in a 
separate notice. 

Comment: Three commentors objected 
to the Agency's proposed approval and 
disapproval of different portions of a 
regulation. The commentors questioned 
the acceptability of approving emission 
limits while disapproving enforcement 
procedures and compliance schedules. 
The commentors felt that this approach 
may not satisfy the requirements of 
Section 110(a)(2) of the Act. 

Response: Section 110(a)(2) of the Act 
expressly provides that for each SIP 
submission, the Administrator must 
“approve or disapprove such plan or 
each portion thereof.*' The section 
further provides that the Administrator 
must “approve such plan, or any portion 
thereof* if he determines that it was 
adopted after reasonable notice and 
hearing and that it satisfied specified 
criteria. Consequently, USEPA believes 
it is authorized by the Clean Air Act to 
approve, disapprove and conditionally 
approve different portions of a SIP. 

Under Executive Order 12044 (43 FR 
12661). USEPA is required to judge 
whether a regulation is “significant’* 
and, therefore, subject to certain 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. USEPA labels 
proposed regulations. “ specialized** I 
have reviewed this regulation pursuant 
to the guidance in USEPA*s response to 
Executive Order 12044. “Improving 
Environmental Regulations,” signed 
March 29,1979, by the Administrator, 
and has determined that it is a 
specialized regulation not subject to the 
procedural requirements of Executive 
Order 12044. 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act. the 
requirements which are the subject of 


today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

This Notice of Final Rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act. as amended. 

Dated: January 19.1981. 

Douglas Costle, 

Administrator. 

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Ohio was approved by the Director of the 
Federal Register on July 1.1980. 

Title 40 of the Code of Federal 
Regulations Chapter I Part 50 is 
amended as follows: 

Subpart KK—Ohk> 

1. Section 52.1870(c) is amended by 
adding new subparagraphs (25) to read 
as follows: 

§ 52.1870 Identification of plan. 

• • • « • 

(c) * * * 

(25) On February 12,1980 the Director 
of the Ohio EPA submitted the Ohio 
Administrative Code (OAC) Rules 3745- 
16-01 to 3745-18-94. Sulfur Dioxide 
Standards adopted on November 14. 

1979 effective December 2a, 1979. The 
following portions of these regulations 
were withdrawn by the Governor of 
Ohio on May 16,1980: OAC Rules 3745- 
18-08(H). 3745-16-15(B), 3745-16-53(E), 
3745-16-63(K), 3745-18-77(8) and 3745- 
18-90(C). 

2. Section 52.1881(a) is revised as 
follows: 

} 52.1681 Control strategy: Sulfur Oxides 
(sulfur dioxide). 

(a) USEPA is approving the portions 
of the Ohio sulfur dioxide control plan 
listed in { 52.1881(a) (1). (2), (3) and (4); 
disapproving the portions listed in 
S 52.1881(a) (5). (6) and (7); and is 
neither approving nor disapproving the 
emission limitations listed in 
{ 52.1881(a)(8) pending further review. 
The disapproved portions of the Ohio 
plan do not meet the requirements of 
S 51.13 of this chapter in that they do not 
provide for attainment and maintenance 
of the national standards for sulfur 
oxides (sulfur dioxide). 

(1) Approval—USEPA approves the 
following OAC Rules: 3745-18-01 
Definitions, 3745-16-02 Ambient Air 
Quality Standards-Sulfur Dioxide. 3745- 
16-05 Ambient and Meteorological 
Monitoring Requirements. 3745-16-00 
General Emission Limit Provisions. 

(2) Approval—USEPA approves the 
Ohio Rules 3745-18-03 Attainment 
Dates and Compliance Time Schedules 


except for those provisions listed in 
{ 51.1881(a)(5), 

(3) Approval—USEPA approves the 
Ohio Rules 3745-18-04 Emission 
Measurement Methods except for those 
provisions listed in S 51.1881(a)(6). 

(4) Approval—USEPA approves the 
sulfur dioxide emission limits for the 
following counties: Adams County 
(except Dayton Power & Light—Stuart), 
Allen County (except Cairo Chemical), 
Ashland County. Ashtabula County. 
Athens County (except Columbus & 
Southern Ohio Electric—Poston). 
Auglaize County. Belmont County, 
Brown County, Carroll County, 
Champaign County. Clark County. 
Clermont County (except Cincinnati Gas 
& Electric—Beckjord), Clinton County, 
Columbiana County, Coshocton County 
(except Columbus & Southern Ohio 
Electric—Conesville), Crawford County. 
Darke County. Defiance County, 
Delaware County. Erie County. Fairfield 
County. Fayette County. Fulton County. 
Gallia County (except Ohio Valley 
Electric Company—Kyger Creek and 
Ohio Power—Gavin). Geauga County. 
Guernsey County, Hamilton County 
(except Cincinnati Gas 8 Electric 
Company—Miami Fort, Monsanto, Gulf 
Oil, Chevron Asphalt, and Du Pont). 
Hancock County, Hardin County, 
Harrison County, Henry County. 
Highland County, Hocking County, 
Holmes County, Huron County, Jackson 
County. Jefferson County, Knox County. 
Lawrence County (except Allied 
Chemical—South Point), Licking County. 
Logan County, Lorain County (except 
Ohio Edison—Edgewater. Cleveland 
Electric Illuminating—Avon Lake, U.S. 
Steel—Lorain and B.F. Goodrich), 
Madison County, Marion County. 
Medina County. Meigs County, Mercer 
County, Miami County, Monroe County. 
Morgan County (except Ohio Power— 
Muskingum River). Morrow County. 
Muskingum County, Noble County, 
Ottawa County. Paulding County, Perry 
County, Pickaway County. Portage 
County. Preble County. Putnam County. 
Richland County, Ross County (except 
Mead Corporation). Scioto County. 
Seneca County, Shelby County, 
Tuscarawas County. Union County. Van 
Wert County, Warren County. 
Washington County (except Shell 
Chemical and Ohio Power—Muskingum 
River), Wayne County (except Orrville 
Municipal Power Plant), Williams 
County, Wood County (except Ubbey- 
Owens-Ford Plant Nos. 4 and 8 and No- 
6), and Wyandot County. 

(5) Disapproval—USEPA disapproves 
the Ohio Rule 3745-16-03{A), 
Attainment Dates and also disapproves 
Ohio Rule 3745-16-03(C)(3) Compliance 
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Time Schedules for all sources electing 
to comply with the regulations by 
utilizing complying fuels. 

(6) Disapproval—USEPA disapproves 
the Ohio Rules 3745-18-04(D)(2), 3745- 
15-04(D)(3). 3745-10-O4{E)(2). 3745-18- 
04(E)(3) and 3745-16-04(E){4) Emission 
Measurement Methods. 

(7) Disapproval—USEPA disapproves 
Ohio Rule 3745-10-63. Emission 
Limitations for Summit County. 

(8) No action—USEPA Is neither 
approving nor disapproving the emission 
limitations for the following counties or 
sources pending further review: Adams 
County (Dayton Power & Light—Stuart). 
Allen County (Cairo Chemical). Athens 
County (Columbus & Southern Ohio 
Electric — Poston), Butler County. 
Clermont County (Cincinnati Gas 6 
Electric— Beckjord). Coshocton County 
[Columbus 6 Southern Ohio Electric— 
Concsville), Cuyahoga County, Franklin 
County. Gallia County (Ohio Valley 
Electric Company—Kyger Creek; and 
Ohio Power— Gavin). Greene County. 
Hamilton County (Cincinnati Gas & 
Electric Company—Miami Fort, 
Monsanto, Gulf Oil. Chevron Asphalt. 

Du Pont), Lake County. Lawrence 
County (Allied Chemical—South Point), 
Lorain County (Ohio Edison— 

Edgewater Plant Cleveland Electric 
Illuminating— Avon Lake. US. Steel— 
Lorain and B. F. Goodrich). Lucas 
County, Mahoning County. Montgomery 
County, Morgan County (Ohio Power— 
Muskingum River), Pike County. Ross 
County (Mead Corporation). Sandusky 
County. Stark County. Trumbull County, 
Vinton County, Washington County 
(Shell Chemical Company and Ohio 
Power— Muskingum River), Wayne 
County (Omrille Municipal Power 
Plant), and Wood County (Libbey- 
Owcns-Ford Plant Nos. 4 and 8 and No. 
6 ). 

• • • • • 

|FR Doc tl-tm rued 141 mi) 

billing cooc imc-m-m 


40 CFR Part 55 
(A-5-FRL 1726-4] 

Federal Administrative Orders Issued 
Under Section 113(d)(5) of the Clean 
Air Act; Delayed Compliance Order for 
the Department of Energy, Argonne 
National Laboratory 

agency: Environmental Protection 

Agency. 

action: Final rule. 

summary: By this rule, the 
Environmental Protection Agency (EPA) 
issues an Administrative Order to the 
Department of Energy (DOE) requiring 


its Boiler No. 5 at the Argonne National 
Laboratory in Argonne. Illinois, to 
achieve compliance with air pollution 
requirements under the Illinois State 
Implementation Plan by March 15,1962. 
The Department of Energy has issued a 
proposed prohibition order under the 
Power Plant and Industrial Fuel Use Act 
which would preclude Boiler No. 5 from 
burning natural gas or petroleum as its 
primary energy source. 
dates: This Order takes effect January 
27.1981. 

FOR FURTHER INFORMATION CONTACT: 

Louise C. Cross, Attorney. United States 
Environmental Protection Agency. 

Region V. 230 South Dearborn Street. 
Chicago. Illinois 60604. (312) 886-6644. 
SUPPLEMENTARY INFORMATION: On 
November 17,1900, the Regional 
Administrator of EPA’s Region V Office 
published in the Federal Register a 
notice of proposed rulemaking for a 
Federal Delayed Compliance Order to 
be issued to DOE. The proposed Order 
was also included. 45 FR 75718 This 
Order, to be issued to DOE pursuant to 
Section 113(d)(5) of the Clean Air Act. 
as amended 42 U.S.C. 7401 et seq. (the 
Act), would require Boiler No. 5 at the 
Argonne National Laboratory in 
Argonne. Illinois to achieve compliance 
with Illinois State Implementation Plan 
Rules 202 (opacity), 203 (particulate 
matter) and 204 (sulfur dioxide) by 
March 15,1982. The Argonne facility is 
owned by the United States 
Government, managed by the Chicago 
and Regional Operations Office of DOE 
and operated by the University of 
Chicago. 

Argonne Boiler No. 5 is located in the 
Metropolitan Chicago Interstate Air 
Quality Control Region (AQCR), a 
nonattainment area with respect to the 
national primary ambient air quality 
standards for particulate matter. 
Consequently. DOE was required to 
submit evidence satisfactory to the 
Administrator that the requirements of 
Section 113(d)(5)(D) had been met: that 
the emissions from this unit would have 
an infrequent and insignificant effect on 
the primary nonattainment portions of 
the primary standard for particulate 
matter. To satisfy this requirement, DOE 
prepared a modeling study analyzing the 
ambient air quality impact of the 
proposed conversion. EPA preliminarily 
determined that this analysis satisfied 
the requirements of Section 113(d)(5)(D) 
of the Act. 

The November 17,1980. notice asked 
for public comment as to the issuance of 
the Order and as to DOE's satisfaction 
of the requirements of Section 
113(d)(5)(D). In addition, the notice 
offered the opportunity for public 


hearing on both issues. No public 
comments and no request for a hearing 
were received. 

Therefore, a Delayed Compliance 
Order effective this date is issued to the 
Department of Energy by the 
Adininistrator of EPA, pursuant to 
Section 113(d)(5) of the Clean Air Act, 42 
U.S.C. 7413(d)(5). 

The Order requires DOE to install 
control equipment according to the 
schedule set forth therein, such that final 
compliance with the Illinois State 
Implementation Plan will be achieved 
by March 15,1962. It contains interim 
emission reduction requirements, 
specified emission limitations and coal 
pollutant characteristics. The Order also 
requires monitoring and reporting of air 
quality and air pollutant emissions data. 
Source compliance with its terms will 
preclude any further EPA enforcement 
action under Section 113 of the Act and 
any citizen suits under Section 304 of the 
Act against the source for violations of 
the Illinois State Implementation Plan 
provisions covered by the Order. 
Enforcement may be initiated, however, 
for violations of the terms of the Order, 
and for violations of the regulations 
covered by the Order which occurred 
before the Order is issued or occur after 
its termination. 

Under Section 307(b)(1) of the Clean 
Air Act. fudidal review of this Order is 
available only by the filing of a petition 
for review In the United States Court of 
Appeals for the Seventh Circuit within 
sixty (60) days of today. Under Section 
307(b)(2) of the Clean Air Act the 
requirements which are the subject of 
today's notice may not be challenged 
later in dvil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

EPA has determined that the Order 
shall be effective upon publication of 
this Notice because of the need to place 
DOE immediately on a schedule for 
compliance with the Illinois State 
Implementation Plan. 

(42 U.S.C 7413. 7601) 

Dated: January 19.1961. 

Douglas M. Cos tic, 

Admiruttrutor. 

In consideration of the foregoing. 40 
CFR Part 55 is amended as follows: 

PART 55—FEDERAL ADMINISTRATIVE 
ORDERS ISSUED UNDER SECTION 
113(d)(5) OF THE CLEAN AIR ACT 

1. By adding § 55.310 to read as 
follows: 
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Subpart O—Illinois 

$55,310 Federal administrative orders 
Issued under Section 113(d)(5) of the Act 

ORDER 

Therefore, it is hereby ORDERED that: 

I. Rpiler No. 5 at Argonne shall achieve and 
demonstrate compliance with Illinois 
Pollution Control Board Rules 202(b). 
203(g)(1)(A) and 204(c)(1)(A) in accordance 
with the following schedule; 

A. Award contracts for the design and 
installation of new emission control system 
by October 30,1980, 

B. Initiate on-site construction by May 15. 

1981. 

C. Complete on-site construction by 
January 15,1962. 

D. Perform final compliance testing by 
February 15,1982. 

E. Submit results of final compliance 
testing and demonstrate compliance with the 
Illinois SIP by March 15,1982. 

It. DOE and its operating contractor shall 
achieve and demonstrate final compliance 
with the applicable rules by performing 
emission tests in accordance with 40 CFR 
Part GO. DOE shall notify U.S. EPA in writing 
at least thirty (30) days in advance of 
performing the required testa. 

Itt. Not later than ten (10) working days 
after any date for achievement of any step 
specified in this ORDER. DOE shall notify 
U.S. EPA in writing of its compliance or 
noncompliance with the requirement. In 
addition, progress reports shall be submitted 
to U.S. EPA on February 1.1981 and 
September 15,1981. Furthermore, if any event 
occurs which causes or may cause a delay in 
meeting any requirement contained in this 
ORDER. DOE shall immediately notify U.S. 
EPA In writing of the delay or anticipated 
delay as appropriate, describing in detail the 
precise cause or causes of the delay, the 
measures taken and to be taken by DOE and 
its operating contractor to prevent or 
minimize the delay and the timetable by 
which those measures will be implemented. 
DOE and its operating contractor will adopt 
all reasonable measures to avoid or minimize 
any such delay. 

IV. Pursuant to Sections 113(d)(5)(B) and 
113(b)(7) of the Act, Boiler No. 5 at Argonne 
shall comply with the following interim 
requirements. Such requirements are 
necessary to Insure compliance with the 
federally approved Illinois Stale 
Implementation Plan, insofar as Boiler No. 5 
is able to during the period in which this 
ORDER is In effect If these requirements ore 
proposed to be modified, such proposal shall 
be published in the Federal Register and 
promulgated in accordance with procedures 
for informal rulemaking: 

A. Boiler No. 5 at Argonne shall not burn 
coal with an ash content greater than 6.5 
pounds ash per million BTU, and a sulfur 
content greater than 1.3 pounds sulfur per 
million BTU. 

B. Boiler No. 5 at Argonne shall not emit in 
excess of 0.63 pounds of particulate matter 
per million BTU and 2.39 pounds of sulfur 
dioxide per million BTU. 

C. DOE end its operating contractor shall 
operate and maintain the existing multidone 


of Bolter No. 5 to insure a minimum removal 
efficiency of eighty-five percent (85*) at total 
capacity. 

V. DOE and its operating contractor shall 
install and operate an ambient air quality 
monitoring network in the vicinity of Boiler 
No. 5 at Argonne from which they will collect 
ambient air quality data as follows. 

A. The network shall contain monitors 
capable of measuring 24-hour and annual 
average particulate matter concentrations. 

B. The network shall be approved by US. 
EPA prior to installation and operation. 

C The network shall be operational by the 
time that DOE and its operating contractor 
commence use of coal in Boiler No. 5 at 
Argonne. 

D. DOE shall keep monthly records of the 
air quality monitoring data from the network. 
Copies of these records shall be submitted 
within twenty (20) days of the end of each 
calendar month. 

VI. The period of effectiveness of this 
ORDER shall not include any interval after 
U.S. EPA finds and notifies DOE that (1) a 
national primary ambient air quality 
standard for any pollutant is being exceeded 
in the Metropolitan Chicago interstatr Air 
Quality Control Region and (2) DOE has 
failed to submit adequate evidence showing 
that the requirements of Section 
113|d)(5)(DJ(l) through (111) of the Act have 
been satisfied During such intervals, if any. 
full compliance with the Illinois State 
Implementation Plan (excluding this ORDER) 
shall be required of DOE and its operating 
contractor, and violations by them of the Plan 
shall be subject to enforcement action under 
Section 113 of the Act. 

VII. DOE and its operating contractor shall 
install a continuous emission monitoring and 
recording system for the measurement of 
opacity in the control device stack of Boiler 
No. 5 as follows: 

1. Such a system shall be installed in 
appropriate locations, calibrated, maintained 
ond operated in accordance with the 
procedures set forth at 40 CFR Part 60. 
Appendix B. 

2. Prior to the actual installation of the 
continuous opacity monitoring system. DOE 
shall submit drawings showing the proposed 
locations of such equipment for U.S. EPA’s 
review and approval. 

3. The continuous monitoring devices shall 
be installed and calibrated and the 
continuous monitoring and recording system 
shall be fully operational by the time that the 
use of coal is commenced. Monitor data from 
this system shall be retained by DOE'S 
operating contractor for two years. 

Via Nothing In this ORDER shall affect 
DOE*s and its operating contractor's 
responsibility to comply with any other 
Federal Stale or local regulations. 

IX. Nothing in this ORDER shall be 
construed as a waiver by the Administrator 
of any rights or remedies under the Clean Air 
Act. including, but not limited to, Section 303 
of the Act 42 U.S.C. Section 7603. 

X. All submissions and notifications to the 
U.S. EPA pursuant to this ORDER shall be 
made to the Chief, Air Compliance Section, 
U.S. EPA. Region V, 230 South Dearborn 
Street. Chicago. Illinois 60604. A copy of all 
such submissions and notifications shall be 


to Director, Illinois Environmental Protection 
Agency. 2200 Churchill Road. Springfield. 
Illinois 62706. 

XI. DOE and its operating contractor are 
hereby notified that their failure to achieve 
and demonstrate final compliance at Boiler 
No. 5 with the applicable regulations of the 
Illinois State Implementation Plan by March 
15,1962 may result in a requirement to pay a 
noncompliance penalty under Section 120 of 
the Act. 42 U.S.C. 7420. Such requirement 
may be imposed at an earlier date, as 
provided by Section 113(d) and 120 of the 
Act. either in the event that this ORDER is 
terminated In accordance with Section 
113(d)(8) of the Act. or in the event that any 
requirement of this ORDER is violated, as 
provided in Section 113(d)(9) of the Act. In 
any event, DOE will be formerly notified, 
pursuant to Section 120(b)(3) of the Act and 
any regulations promulgated thereunder, of 
its noncompliance. 

XU. This ORDER shall be effective January 
27,1981. 

Dated: January 19.1961. 

Douglas M. Costle. 

Administrator. 

The United State* Department of 
Energy and the University of Chicago 
reviewed this ORDER and believe it to 
be a reasonable means by which Boiler 
No. 5 can achieve final compliance with 
the Illinois State Implementation Plan. 
The United States Department of Energy 
and the University of Chicago stipulate 
as to the correctness of all facts stated 
above and consent to the requirements 
and terms of this ORDER. 

Dated: December 11.1980. 

Fred C. Mattmueller, 

Manager/Regional Representative, United 
States Department of Energy. Chicago 
Operations and Regional Office. 

Dated: December 11. I960. 

Walter E. Massey. 

Director. Argonne National Laboratory. 
University of Chicago. 

IF* Doc. S 1 - 2 AM rued *45 mm) 
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40 CFR Part 55 

(A-3-FRL 1724-51 

Delayed Compliance Order for Virginia 
Electric and Power Company’s 
Chesterfield Generating Station 

agency: Environmental Protection 
Agency. 

action: Final Rule. 

summary: This notice announces that 
the Environmental Protection Agency 
(EPA) is issuing an administrative order 
to the Virginia Electric and Power 
Company’s Chesterfield Generating 
Station requiring its Boiler Number 4 at 
Chesterfield County. Virginia to achieve 
compliance by |une 1.1982 with air 
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pollution requirement* under the 
Virginia State Implementation Plan. 
effective date: January 27,1981. 
for further information contact: 

Mr. Denis M. Zielinski, U.S. 

Environmental Protection Agency. 

Region III, Sixth and Walnut Streets, 
Philadelphia, Pennsylvania 19106 (215/ 

597-0804). 

SUPPLEMENTARY INFORMATION: EPA has 

developed an administrative order it 
proposed to issue under Section 
113 (d)( 5 ) of the Clean Air Act (the 
• Act* ) 42 U.S.C. 9 7413(d)(5). to the 
Virginia Electric and Power Company 
(the ' Company'*) requiring its Boiler 
Number 4 at the Chesterfield Power 
Station in Chesterfield County. Virginia 
to achieve compliance with Virginia 
State Air Pollution Control Board. 

Section IV. Rules 2 and 3 of the Virginia 
State Implementation Plan by June 1. 

1982. The order requires the Company to 
install control equipment on Boiler 
Number 4 according to the compliance 
schedule set forth in the order, contains 
interim emission reduction 
requirements, specifies emission 
limitation, fuel quality characteristics, 
and requirements, specifies emission 
limitations, fuel quality characteristics, 
and requires monitoring and reporting of 
air quality and air pollutant emissions 
data. Compliance with the terms of the 
order precludes any further enforcement 
by EPA under Section 113 of the Act and 
any citizens suits under Section 304 of 
the Act against the source for violations 
of the Viiginia State Implementation 
Plan provisions covered by the order. 

The entire contents of the order were 
proposed in the Federal Register on 
October 15,1980 (45 Fed. Reg. 68406). In 
this notice EPA invited the public to 
submit written comments and request 
for a public hearing as to whether EPA 
should issue the order. During the 30- 
day public comment period ending 
November 14,1980 the only comment 
that was received by EPA was from 
Vepco which pointed out several minor 
mistakes and clarified one point. This 
clarification dealt with the Company’s 
particulate emission test. In the 
proposed DCO this test was to 
demonstrate compliance with Rules 2 
and 3. but in actuality it would only 
demonstrate compliance with the 
particulate emission limitation in Rule 3. 
Rule 2, the opacity limitation, would be 
demonstrated by taking visible emission 
observations concurrently with the 
particulate emission test These changes 
are reflected in the final rule. 

Therefore, based upon the request by 
the Virginia Electric Power Company, 
EPA's findings, and the written 
concurrence from Governor John N. 


Dalton, this order is hereby issued. In 
addition, this order is being made 
effective immediately since no purpose 
would be served by delaying its 
effective date. 

Dated: January 19,1981. 

(42 U.8.G 7413(d)) 

Douglas M. Cos tie. 

Administrator : 

Before the United States Environmental 
Protection Agency, Region HI 

Curtis Building, Sixth and Walnut Streets. 
Philadelphia. Pennsylvania 19109 
Order No. R-tH-CC-006 
In The Matter Of. Virginia Electric A Power 
Company, Chesterfield Power Station. 

This ORDER is issued pursuant to Section 
113(d)(5) of the Clean Air Act ( M the Act”), as 
amended 42 U.S.C. ft 7413(d)(5). This ORDER 
contains a schedule for compliance. Interim 
requirements, monitoring and reporting 
requirements, and other requirements of this 
Section of the Act Public notice has been 
provided pursuant to Section 113(d)(1) of the 
Act. 42 U.S.C. ft 7413(d)(1), and a copy of this 
ORDER has been provided to the Governor of 
the Commonwealth of Virginia to seek his 
concurrence. 

Order 

It is hereby ORDERED that: 

SIP Limitation 

1. During the period this ORDER is in 
effect Unit 4 shall not be subject to Sec. IV, 
Rule 2 (effective March 17.1972) and Rule 3 
(effective March 17.1972, as emended. 

August 11,1972) of the Federally-approved 
Virginia Regulations for the Control and 
Abatement of Air Pollution (hereinafter 
referred to as "Rules 2 and 3"). but must 
comply with the interim limitations and 
compliance schedule set forth in this ORDER. 

Chesterfield Units 1.2,3,5 and 6 shall 
remain subject to Rules 2 and 3. During the 
period this ORDER is in effect, the total heat 
input for Chesterfield Units 1.2. 3. 5 end 8 
shall not exceed 13,291 million BTU*s per 
hour, and this maximum heat input rate will 
be used for determining the maximum 
allowable amount of particulate matter that 
may be emitted from these units pursuant to 
Rule 3. At this heat input rate. Rule 3 allows e 
maximum emission rate of 1.329 pounds of 
particulate matter per hour. 

Compliance Schedule 

D. The Company's Unit 4 shall comply with 
the requirements of Rules 2 and 3 as 
expeditiously as practicable, but in no event 
later than the dates specified in the following 
schedule: 

A. Not later than March 1,1981: Initiate 
on-site construction or installation of 
continuous particulate emission control 
systems. 

B. Not lAter than March 1.1982: Complete 
on-site construction or installation of 
continuous particulate emission control 
systems. 

C Not later than June 1,1982: Perform 
particulate emission tests and submit the test 
report. The test report results must 


demonstrate compliance with Rule 3 and said 
results must be obtained in conformance with 
the procedures set forth in Appendix A to 40 

C.F.R. Part 6a A visible emission observer 
certified pursuant to EPA Method 9 (40 CP.R. 
Part 60, Appendix A) must take concurrent 
visible emission observations which roust 
demonstrate compliance with Rule 2. 

D. In the event the Company is unable to 
comply with any of the schedule increments 
established in subparagraphs (A) through (C) 
above, end such failure is caused by or due to 
circumstances beyond the control of the 
Company, the time for compliance with such 
schedule Increment and all subsequent 
schedule Increments shall be extended for a 
period equal to the delay resulting from such 
circumstances. Any delay that is caused by 
such circumstances shall not be deemed a 
violation of this ORDER. Increased costs or 
expenses associated with the implementation 
of actions celled for by this ORDER shall not, 
by themselves, be considered circumstances 
beyond the control of the Company for the 
purposes of this Paragraph. The burden of 
proving that any delays were caused by 
circumstances beyond the control of 
Company shall rest with the Company. 

I1L With respect to the interim milestones 
contained in the compliance schedule set out 
in subparagraphs (A) through (C) of 
Paragraph II hereinabove, the Company shall 
submit written notice to the Director. Air. 
Toxics end Hazardous Materials Division, 
EPA Region Ul. no later than ten (10) 
calendar days after each milestone has been 
satisfied, but no later than ten (10) calendar 
days after the final date set for achieving 
each such milestone, if it has not been 
achieved. Furthermore, the Company shall 
submit a construction progress report to said 
Director no later than four (4) months after 
the effective date of this Order, and every 
four (4) months thereafter. 

Interim Requirements 

IV. During the period this ORDER Is in 
effect. Unit 4 at the Station shall comply with 
the following interim requirements: 

A Unit 4 shall burn coal with an ash 
content not to exceed 0.2 pounds of ash per 
million BTlTs [eg., coal having an ash 
content of eleven percent (11%) and a heating 
value of twelve thousand (12.000) BTU*s per 
pound, or the equivalent). 

B, Unit 4 shall not at any time emit in 
excess of two thousand fifty-eight (2.058) 
pounds of particulate matter per hour. 

C. The Company shall continue to take 
measures to improve the performance of the 
particulate emission control equipment on 
Unit 4 where ft is reasonable and practicable 
to do so. Such measures may include, but are 
not limited to, adjustments and modifications 
to the existing control equipment or the 
training of operators to optimize particulate 
emission control equipment performance. 

Any modifications to this ORDER shall be 
made by the Administrator pursuant to 
Section 113(d)(5) of the Act and promulgated 
pursuant to the procedures for informal 
rulemaking. 

V. The Company Is not relieved by the 
terms of this ORDER from compliance with 
any requirement imposed by EPA and/or the 
courts pursuant to Section 303 of the Act. 
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Emission Monitoring and Reporting 
Requirements 

VI. The Company shall comply with the 
following emission monitoring and reporting 
requirements at the Chesterfield Power 
Station on or before the date specified below: 

A. Emission and Ambient Air Quality 
Monitoring 

1. No later than thirty (30) calendar days 
after the effective date of this ORDER, the 
Company shall submit to the Director. Air. 
Toxics and Hazardous Materials Division. 
EPA Region III a proposal for an air quality 
monitoring network to be set up by the 
Company in the vidnity of the Chesterfield 
Power Station. Said network shall include 
monitors capable of measuring 24-hour 
average particulate concentrations and may 
include the monitors currently owned and 
operated by the Company. 

2. No later than ninety (90) calendar days 
after receiving EPA approval of the network 
proposed under subparagraph A.l. of this 
paragraph, the Company shall complete 
Installation of and begin operation of the 
EPA-approved network, including any 
modifications made in the network by the 
Director. Air. Toxics and Hazardous 
Materials Division. EPA Region 01. 

3. No later than ninety (90) calendar days 
after the effective date of this ORDER the 
Company shall submit to the Director. Air. 
Toxics and Hazardous Materials Division. 
EPA Region 01, the methods, procedures and 
devices the Company intends to use to obtain 
the information required by subparagraph B 
of this paragraph. 

4. No later than thirty (30) calendar days 
after receiving EPA approval of the 
monitoring and information gathering system 
proposed under subparagraph A.3. of this 
paragraph, the Company shall implement 
such system as approved by EPA. including 
any modifications to the proposed system 
made by the Director. Air. Toxics snd 
Hazardous Materials Division. EPA Region 
III. Said Director may allow additional time 
to install monitoring equipment. 

5. No later than sixty (60) calendar days 
after commencing the burning of coal as the 
primary energy source in the Company's 
Boiler Number 4. the Company shall perform 
particulate emissions tests on Unit 4. Such 
tests shall be performed In accordance with 
Appendix A of 40 CFR Part 60 (1979). The 
Company shall provide written notification to 
the EPA Region III Regional Energy 
Coordinator a minimum of fifteen (15) days 
prior to the scheduled date for conducting 
such tests. The Company shall submit to the 
Regional Energy Coordinator a complete 
written report containing all information 
pertinent to the performance and results of 
the particulate emissions tests on Unit 4 no 
later than thirty (30) calendar days after 
completing such tests. 

& No later than thirty (30) calendar days 
after the effective date of this ORDER the 
Company shall install and operate 
continuous opacity monitors required under 
subparagraph VLB.l.c of this ORDER. 

7. No later than ninety (90) calendar days 
after the effective date of this ORDER the 
Company shill conduct a Performance 
Specification Test (PST) for the continuous 


opacity monitors required In subparagraph 
V1.A.6. of this ORDER in accordance with 
Performance Specification 1. Appendix B of 
40 CFR Part 00 (1979). The Company shall 
submit written notice to the Regional Energy 
Coordinator, EPA Region HI. at least thirty 
(30) days prior to conducting the PST. 

8. No later than forty-five (45) calendar 
days after the completion of the PST required 
under subparagraph Vl-A.7. of this ORDER, 
the Company shall submit a written report 
containing all information pertinent to the 
PST to the Regional Energy Coordinator. EPA 
Region HI. 

R Recordkeeping and NoncompUance 
Reporting 

1. The Company shall maintain monthly 
records both of air quality monitoring data 
and of air pollutant emissions. The Company 
shall submit copies of these records to the 
Regional Energy Coordinator. EPA Region Ul 
no later than fifteen (IS) calendar days after 
the end of each calendar month. Said air 
pollutant emission records shall detail daily 
particulate emissions from Unit 4 as 
determined by the application of EPA 
emission factors and shall at minimum 
include: 

a A description of the tvpes and amounts 
of fuel consumed each do} of the preceding 
month: 

b. An analysis of the fuel received each 
week including sulfur content, ash content 
and high heating value: and 

c. For Unit 4. a record of the opacity 
acquired by means of a continuous opacity 
monitoring device in ihe stack. Such 
continuous opacity monitoring device shall 
be installed, calibrated, and maintained in 
accordance with Performance Specification 1, 
Appendix B of 40 CFR Part 60. 

Z No later than thirty (30) days after the 
effective date of this ORDER, the Company 
shall submit for EPA approval procedures by 
which the Company will obtain and record 
data about the operating parameters of the 
electrostatic precipitators on each coal-fired 
unit at the Chesterfield Power Station. Said 
procedures shall be implemented within 
thirty (30) days after they are approved by 
EPA. The Company ahall also maintain 
records of discharge electrodes which are 
shorted or cut out The records and data 
collected pursuant to this subparagraph shaU 
be kept on file at the Chesterfield Power 
Station for not less than twelve (12) months 
after they art collected and shall be available 
for inspection by EPA during that time. 

3. If, for any reason, the Company does not 
comply or will be unable to comply with any 
requirement of this ORDER the Company 
shall submit written notice to the Director. 
Air. Toxics and Hazardous Materials 
Division. EPA Region HI no later than five (5) 
calendar days of becoming aware of such 
noncompllance. Such notice shall include: 

a. A description of the noncompliance and 
its cause: 

b. The period during which noncompllance 
has occurred and/or is expected to occur, 
and 

c. The steps taken to reduce, eliminate and 
prevent recurrence of the noncompliance. 

4. If the air quality monitoring data 
collected by the Company pursuant to 
subparagraph VLA. of this ORDER indicate 


that the national primary ambient air quality 
standards for particulates are being 
exceeded, the Company shall notify the 
Director. Air. Toxics and Hazardous 
Materials Division. EPA Region HI. of such 
occurrence by telephone or other means, no 
later than seventy-two (72) hours after the 
Company becomes aware of such 
noncompliance. This notification shall be 
followed by a letter no later than seven (7) 
days after such notification. 

5. Notification of noncompliance pursuant 
to subparagraph VI.B.3. of this ORDER shall 
not excuse such noncompliance or prevent 
EPA from initiating appropriate enforcement 
action pursuant to paragraph Xli of this 
ORDER. 

C. Control Equipment Performance 

1. No later than sixty (60) calendar days 
after the effective date of this ORDER, and 
every six months thereafter, the Company 
shall submit to the Director. Air. Toxics and 
Hazardous Materials Division. EPA Region 
HI. a report that describes the Company's 
efforts during the reporting period to improve 
the performance of the particulate emission 
control equipment on Unit 4. as required tn 
subparagraph IV.C. of this ORDER. 

VU. The period of effectiveness of this 
ORDER shall not include any Interval after 
EPA finds and notifies the Company that (I) a 
national primary ambient air quality 
standard for particulates is being exceeded in 
the State Capital AQCR of Virginia and (2) 
the Company has failed to submit evidence, 
or. if such evidence has been submitted, it is 
inadequate in the judgment of EPA to show, 
that the requirements of Sections 
113(d)(5)(D)(i) through (iii) of the Act have 
been satisfied During such intervals, if any. 
full compliance with the standards and 
limitations of the SIP (excluding this ORDER) 
shall be required of the Company, and 
violations by the Company of the SIP shall be 
subject to enforcement action under any and 
all authorities of Section 113 of the Act. 

VU1. Nothing herein shall affect the 
responsibility of the Company to comply with 
any other applicable State, local or other 
Federal Law or Regulation. 

IX. The Company shall submit a copy of all 
correspondence and reports required under 
this ORDER to the Director. Enforcement 
Division. EPA Region IU. 

X. The Company is hereby notified that its 
failure to achieve final compliance at its 
Chesterfield Power Station with the 
applicable particulate emission regulations of 
the Virginia SIP by June 1.1982, or such other 
date as may be specified in a second ORDER 
pursuant to Subsection 113(d) of the Act. if 
issued may result in a requirement to pay a 
noncompliance penalty under Section 120 of 
the Act, 42 U.S.C. I 7240. Such requirement 
may be imposed at an earlier date, as 
provided by Section 113(d) and Section 120 of 
the Act. in the event that either this ORDER 
it terminated as provided In Paragraph XI 
below, or in the event that any requirement of 
this ORDER is violated as provided in 
Paragraph XH. below. In any event, the 
Company will be formally notified pursuant 
to Section 120(b)(3) of the Act and any 
regulations promulgated thereunder, of its 
noncompliance. 
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XL This ORDER shall be terminated in 
accordance with Section 113(d)(8) of the Act 
if the Administrator or his delegatee 
determines* on the record, after notice and 
hearing* that the inability of the Company to 
comply with Rules 2 and 3, as approved by 
EPA, no longer exists with respect to its 
Chesterfield Power Station, in addition. If the 
Company is able to demonstrate compliance 
with Rules 2 and 3 prior to |une 1.1982* then 
this ORDER may be terminated at that earlier 
date by mutual agreement of the 
Administrator and the Company. 

XII. Violation of any requirement of this 
ORDER shall result in one or more of the 
following actions: 

a. Enforcement of such requirement 
pursuant to Section 113 (a), (b) or (c) of the 
Act 42 U.S.C I 7413 (a), (b) or (c); 

b. Revocation of this ORDER* after notice 
and opportunity for a public hearing; 

c. Notification of noncompliance and 
commencement of action pursuant to Section 
120 of the Act. 

XIIL This ORDER is effective upon 
publication In the Federal Register and after 
having received concurrence from the 
Covemor of the Commonwealth of Virginia. 

Date: January 19* 1981. 

Douglas M. Costle* 

Administrator or Delegate*, US. 

En v iron mental Protection Agency. 

Waiver of Rights to Challenge Order 

Virginia Electric and Power Company (the 
‘Company”), by the duly authorized 
undersigned, hereby consents to the findings 
made and to the terms of this ORDER and 
waives any and all rights under provision of 
law to challenge this ORDER; however, the 
Company expressly reserves the right to 
assert any other defense or to seek such other 
relief as may be available to it in any 
enforcement action or other action taken 
pursuant to this ORDER or otherwise. 

(42 U.S.C 7413(d)) 

Dated: December 19.1980. 

Morris Brehmer. 

Dated: January 7.1981. 

|ick Scramm. 

Regional Administrator. 

(FR Doc 81-r48 FlWd 1-2*41 *45 am] 
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40 CFR Part 81 
IA-2-FRL 1627-1J 

Designation of Areas for Air Quality 
Planning Purposes; Revisions to 
Section 107 Attainment Status 
Designation* for New York State 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: The purpose of this notice is 
to announce Environmental Protection 
Agency approval of certain changes to 
designations with regard to the national 
ambient air quality standard attainment 


status of areas in the State of New York. 
Such designations are required by 
Section 107(d) of the Clean Air and may 
be revised from time to time at the 
request of the State. Such a request was 
received from New York State and is the 
subject of this notice. 
effective DATE: This action is effective 
on January 27,1981. 
addresses: Copies of the proposal 
submitted by New York State and public 
comments received are available for 
public inspection during normal 
business hours at the following 
addresses: 

U.S. Environmental Protection Agency, 
Air Programs Branch. Room 1005, 
Region II Office, 26 Federal Plaza. 

New York. New York 10278 
U.S. Environmental Protection Agency. 
Public Information Reference Unit, 401 
M Street, S.W., Washington, D.C. 

20460 

New York State Department of 
Environmental Conservation, 50 Wolf 
Road. Albany, New York 12233 
FOR FURTHER INFORMATION CONTACT: 
William S. Baker, Air Programs Branch. 
U.S. Environmental Protection Agency, 
Region 0 Office. 28 Federal Plaza. New 
York. New York 10270, 212-264-2517. 
supplementary information: Section 
107(d) of the Clean Air Act. as amended 
in August 1977, directed each state to 
submit to the Administrator of the 
Environmental Protection Agency (EPA) 
a list of national ambient air quality 
standard attainment status designations 
for all areas within the state. EPA 
received such designations and 
promulgated them on March 3,1978 (43 
FR 8962). Subsequently, on January 25, 

1979 (44 FR 5119), revisions to the 
designations for the states administered 
by the Region 11 Office of EPA (New 
York, New Jersey, the Commonwealth of 
Puerto Rico and the U.S. Virgin Islands) 
were promulgated. 

On May 8,1980 New York State 
requested that portions of certain of its 
upstate Air Quality Control Regions 
(AQCRs) be redesignated with respect 
to the national ambient air quality 
standards for particulate matter and 
sulfur dioxide. Supplemental 
information regarding this request was 
submitted on June 6,1980 and July 2, 
I960. These redesignstions were 
proposed for approval by EPA in the 
September 15,1980 issue of the Federal 
Register at 45 FR 60941. The reader is 
referred to this notice of proposed 
rulemaking for a full description of the 
redesignations being approved today. 

Comments Received 

Comments on EPA's September 15, 

1980 notice were received in a letter 


September 29,1980 from the New York 
State Department of Environmental 
Conservation (NYSDEC), a November 7, 
1900 letter from the Erie and Niagara 
Counties Regional Planning Board 
(ENCRPB). and an October 3.1980 letter 
from the Connecticut Department of 
Environmental Protection (DEP). 

Both NYSDEC and ENCRPB point out 
two errors in EPA’s proposal. These 
were as follows: 

• The entire City of North 
Tonawanda rather than that part "west 
of Military Road" (as incorrectly stated 
on the fifth line of the second paragraph 
under "Particulate Matter” in the third 
column on page 60941 of the September 
15,1980 proposal) was designated 
nonattainment with regard to the 
secondary particulate matter standard 

• The following statement should 
have appeared in the “Particulate 
Matter” discussion which began In the 
third column on page 60941 of EPA’s 
September 15.1980 proposal: 

The City and Town of Tonawanda. 
east of Military Road were designated 
as unclasaifiable for the secondary 
particular matter standard. These area9 
arc proposed to be reclassified as 
“better than national standards.” 

EPA acknowledges the validity of the 
comments made by NYSDEC and 
ENCRPB and has incorporated 
appropriate changes to reflect them in 
the redesignations being promulgated at 
the end of today's notice. 

In addition, in the first column on 
page 60942 of the September 15.1980 
proposal. EPA found an error in the fifth 
criterion used by EPA in determining 
whether or not to approve a proposed 
redesignation. The last three words of 
this criterion were incorrectly 
transcribed to “monitoring data" and the 
criterion should read: 

• Although monitoring data are 
preferred, determination of 
nonattainment and nonattainment 
boundaries may also be based on air 
quality modeling. 

The Connecticut DEP commented that 
it was their belief that there must be 
eight consecutive quarters without a 
national ambient air quality standard 
violation for an area to be designated aa 
attainment. This is correct. As indicated 
in EPA’s September 15,1980 notice of 
proposed rulemaking, this criterion for 
redesignation was satisfied by New 
York in its submittal. 

Connecticut DEP also voiced 
particular concern about the validity of 
the sulfur dioxide reclassifications in the 
Southern Tier East and West AQCRs. In 
this regard Connecticut DEP may have 
noted a July 12,1976 Federal Register 
notice (41 FR 28618) in which the results 
of an uncalibrated air pollution 
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modeling effort conducted by an EPA 
consultant are discussed. This study 
indicated the potential for exceedances 
of the 24~hour sulfur dioxide standard of 
0-014 ppm in the vicinity of the Jennison 
and Hickling generating stations, 
located in Bainbridge and East Corning, 
respectively. 

As a result of this study and the 
uncertainty of Valley Model predictions. 
Region II recommended that a field 
study be conducted to verify the 
modeling results. New York State 
Electric and Cas Corporation committed 
to monitor sulfur dioxide for a two-year 
period in the vicinity of these stations. 
Final results of this study indicated no 
violations of any short term or long term 
standards during its duration. 

Under Section 307(b)(1) of the Clean 
Air Act. judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today s notice may not be challenged 
later in civil or criminal proceedings 


brought by EPA to enforce these 
requirements. 

Under Executive Order 12044. EPA is 
required to judge whether a regulation is 
"significant" and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. I have 
reviewed this package and determined 
that it is a specialized regulation not 
subject to the procedural requirements 
of Executive Order 12044. 

(Sections 107. 3411 of the Cleon Air Act, as 
amended (42 U.S.C. 7407, 7601)) 

Dated: January 19,1981. 

Douglas M. Gust In. 

Administrator, Environmental Protection 
Agency. 

Title 40, Chapter I, Subchapter C. Part 
81. Code of Federal Regulations is 
amended as follows: 

Subpart C—Section 107 Attainment 
Status Designations 

1. Section 81.333 is amended by 
revising the attainment status 
designation tables for TSP and SO* as 
follows: 

$81,333 New York. 



Niagara Frontier AOCR 

Tha C4y Of Mtk) (tout* of 1-190; mcefX an are* ona’haX X 

fftfv miand and paraNM to Fuhrw BNd batwoan t- 
190 and Tiftj SM 

Tha Oy of Buffalo laouSi of Ganaaao St. excapf an arttt--— X 

orw-guanar rr*m wida bordanmj t **© Ena and parartaf 


to Ftirvman Bmj befwt+n (-too and Till St) 

Tha Qty of l a rSawm na.------- X 

Tha Qty <y TonewandS ..- .- ..-.. . 

Tha Town of Tonawanda_______ 

Tha Oty of Notfjr* FaW (aouih 0 * Pma Ava, «u( of Hyda X 

Par% Bno and *n»t of MS0) 

Tha City of Niagara FaAi.... ■ 

Tha Team of fwagara....... 

Tha CHy of North Tonawanda.... 

Tha Vttagai Ol BtoadaS-- - 

Tha Town of Chaantowaga <*outh of Gtnaaaa Rd and waat . 

Of Onion Rd) 

Tha Town of W«t Sanaca —--- ... -.- 

Tha Oty of lockport (north of Rla* S3 and 3t) -—...... — .—— 

Ramamdar of AOCR__ 

Gana a aa Fmgar Lata* AOCR----... —...--— ..... .—. 

Soutoam T*» Waat AOCR Tha Oty of J a m aatow n .... .—. 

Ramamder of AOCR ____—.... —— 

Soutrwn Twr East AOCR._—_____ 

Cany al AOCR 

Tha Qty of Syraouaa- - —^—— —.. —.... 

Tha Vitaga of Eui Syracuaa——,—_-„— - 

Tha Wag* of SoNay__ 

Ramamdw o* AOCR- - ---- 

Northarn fCharnpton Vaffayf AOCR. . . ■ . —.— 


Hudaon vallay AOCR 

Tha Oty of AJbany <aa*l of Rl 32 and 
Tha Town of Call** of Rt 9W i 
Rd) 

Romaatoar of AOCR---- 

Now Jortay-Naw Vo* Connecticut Infama 
Tha Borough of Manhattan .. 


•outh of Rl 20)_ 

md aouih of EmboogN 
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Vor% State —tsp —Corrtmuod 


Cipr oMo tf. north at the Southern Rartoway north o* 
ConduH BNd. north o* LnOen BMI, north ot Caton 
Aw*. forth ot the Pi Hemfton Parkway, end north <X 
39th SsrncO 

The DcrouQh ot Steten (eland (*ou* o# I-27S. **9t d Rc*v 
mod A%*. and nor* of Adtu KJI Road aa far weef 
at RoM¥«e Avax 

*«nander of AOCR.---—— 



Fronher AOCR 

it* Oty ot Buttato (an area boundod on the north by Tl#n X 

Street, on the east by Moptuna Street, on *• aodh by 
the Cay of Lac ka wa n na and on the weel by Lake Ena) 

Ttw Ctfy ot l ae»awenna iwasa of Sou* Park Aeanuai- X 

AntnJ» Ot AOCR.,. . . .—- - - - - 

G^»+e»«ftnOiF UM» AOCR . ■ - .. - ..—— 

Southern Tar tAeal AOCR— .— — . - .— - -- 

Southern Tier East AOOR---- 

Cwea AOCR ...... - - . — . - ■ — 

Northern tOvanpken Va>ey> AOCR .. ■ .. - 

Hufcon Vaaoy AOCR-—.. .— — .■ - 

Uv* j*r*eHaew VorXOonnucftcut kaeratete AOCR 

The Borough ot Manhattan (eecetpt between 60* end 125* 


The Boroughs of Brooklyn and Q u a ana (ecu* of *a ... .—.. X 

Oueenaborough Bndge and Ouaene BMJ weel of 
44* Si. weal of I-27B, and nor* of *a Broofdyn 
Bridge) 

The Borough ot the Brona (sou* of 1-06 and waa< of 1-278)-- X 

Remainder of AOCR--—. . —. . .. — ---- 


X 

X 

X 

X 

X 

X 

X 


X 


(IX l> < 9t-JMS Filed l-»-ai *45 •«) 
billing codc 


40 CFR Part 205 
(NH-FRL 1736-7) 

Noise Emission Standards: Medium 
and Heavy Trucks and Truck-Mounted 
Solid Waste Compactors 

agency: U.S. Environmental Protection 

Agency. 

action: Deferral of Effective Dates: 

Final rule. 


summary: The U.S. Environmental 
Protection Agency. (EPA) hereby defers 
the effective date for the 1982 noise 
emission standard of 80 decibels (dfi) for 
medium and heavy trucks from January 
1.1982, to (anuary 1,1983. This action is 
taken in response to petitions for 
reconsideration of that standard which 
were submitted by International 
Harvester Company and Mack Trucks. 
Incorporated. The purpose of this action 
is to provide temporary relief to the 
truck manufacturing industry from 
expenditures otherwise needed to bring 
their medium and heavy trucks into 
compliance with the 1982, 80 dB 
standard. The basis for this action is the 
recent downturn in the economic 
condition of the truck manufacturing 
indusUy and an unforeseen increase in 


the demand for medium diesel trucks, 
which are the most costly to quiet 

Because the 76 dB noise emission 
standard for truck-mounted solid waste 
compactors is related to the 80 dB level 
for truck chassis, the effective date for 
the 76 dB compactor standard is also 
deferred, from July 1.1982, to July 1, 

1983. 

dates: All medium and heavy trucks 
manufactured after January 1.1983. must 
not emit a noise level (A-weighted) in 
excess of 80 dB when measured as 
prescribed in 40 CFR Part 205, Subpart 
B, Noise Emission Standards for 
Medium and Heavy Trucks (41 FR 
15538). 

All truck-mounted solid waste 
compactors manufactured after July 1. 
1983 must not emit a noise level (A- 
weighted) in excess of 70 dB when 
measured as prescribed in 40 CFR Part 
205. Subpart F, Noise Emission 
Standards for Truck-Mounted Solid 
Waste Compactors (44 FR 56524). 

These amendments take effect on (30 
days from date of Federal Register 
publication). EPA will consider any 
comments on this action, and on 
whether or not a further deferral of the 
80 dB standard for medium and heavy 


trucks would be appropriate, which are 
submitted before 4:30 p.m.. April 24, 

1981. and will respond to any comments 
as appropriate. 

addresses: Written comments to the 
docket should be mailed to: Director, 
Standards and Regulations Division. 
Attention: ONAC Docket 81-02 (Medium 
and Heavy Trucks). ANR-490, U.S. 
Environmental Protection Agency, 
Washington, D.C 20460. 

Copies of the International Harvester 
and Mack Trucks petitions can be 
obtained from Mr. Charles Mooney. U.S. 
Environmental Protection Agency. EPA 
Public information Center (PM-215), 
Room 2194D—Waterside Mall, 
Washington, D.C 20460. Copies of those 
documents, related correspondence, and 
other supporting documents are 
available for public inspection between 
the hours of 8:00 a.m. and 4:00 p.m. at 
the Central Docket Section of the 
Environmental Protection Agency, West 
Tower, Gallery 1. 401 M Street, SW.. 
Washington, D.C 20460. As provided in 
40 CFR Part 2, a reasonable fee may be 
charged for copying services. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Timothy Barry. Project Officer. 
Standards and Regulations Division. 
(ANR-490), U.S. Environmental 
Protection Agency. Washington. D.C 
20460. or phone (202) 557-2710. 
SUPPLEMENARY INFORMATION: 

1.0 Introduction 

EPA published noise emission 
regulations for newly manufactured 
medium and heavy trucks on April 13, 
1970 (41 FR 15538). Those regulations ♦ 
require, in part, that vehicles subject to 
the regulations manufactured after 
January 1.1978. meet a not to-exceed 
noise level of 83 dB, and that vehicles 
manufactured after January 1,1982, meet 
a not-to-exceed noise level of 80 dB 
when measured in accordance with a 
specified test procedure. 

On September 2.1980, International 
Harvester (IH) submitted a petition for 
reconsideration of the regulation which 
proposed that the 1982 medium and 
heavy truck noise emission standard of 
80 dB be withdrawn. LH promised in its 
initial petition to submit an analysis 
supporting the issues raised by their 
petition within 30 days, and to submit an 
analysis of the community noise impact 
of the 1982 standard within 60 days. 
Those documents were forwarded to the 
Agency on October 2. and November 18, 
1980, respectively. 

In these submittals. IH contended that 
the 1982 standard will impose an 













































8498 


Federal Register / Vol. 40 , No. 17 / Tuesday, January 27, 1981 / Rules and Regulations 


unnecessary burden and cannot, under 
the present conditions, be justified 
under a cost-benefit analysis. In support 
of this position. 1H argued that 
circumstances have changed since the 
publication of the regulations in 1976. 
Specifically. 1H contended that: (1) The 
Agency justified the 1982 standard 
based on the fuel savings from quiet 
fans, which are now being installed 
solely for their fuel benefit: (2) the 
growth in demand for medium-duty 
diesel9. the class of vehicle costing the 
most to quiet, was grossly 
underestimated by the Agency; (3) the 
trucking Industry is highly sensitive to 
interest rates, and interest rates are 
much higher now than projected in 1975; 
(4) because of inflation, the negative 
effects of the 1982 standard will be 
amplified; (5) the cost of the loss in fuel 
efficiency due to increased weight will 
be much greater than anticipated due to 
higher fuel prices; and (6) the Agency 
did not take into account in the original 
analysis that some transmissions would 
require quieting to meet the 1982 
standard. 

In a November 18.1980 letter, the 
Agency asked IH for information to fill 
in gaps in the data used by 1H to support 
several of its major contentions. On 
December 18.1880, EPA staff mel with 
IH staff at their Ft. Wayne. Indiana, 
facility to receive this information. A 
December 23.1980 letter with enclosures 
from IH to EPA summarized the 
December 18 meeting and provided 
certain additional information. This 
letter also raised more specifically the 
issue of the current depressed truck 
market and the general economic state 
of the truck manufacturing industry. 

Communications during the summer of 
1980 from the Ford Motor Company and 
the General Motors Corporation 
requesting a delay in the effective date 
of the 80 dB standard for medium and 
heavy trucks also raised the issue of the 
economic state of the trucking industry. 

On November 7.1980, Mack Trucks, 
Incorporated (Mack) also submitted a 
petition for reconsideration of the 1982 
medium and heavy truck noise emission 
regulation. Mack stated that its petition 
was basically in support of the Iff 
petition, and raised the following 
concerns: (1) EPA has wrongly identified 
trucks as the number one surface 
transportation noise problem; (2) further 
reductions in truck noise will be masked 
by unregulated sources at highway 
speeds, especially tires; (3) the $400 to 
$500 price increase to meet the 80 dB 
standard may not be justified by the 


benefits; (4) sound barriers will impose 
additional loads on truck cooling 
systems and lead to reduced preventive 
maintenance; (5) transmission sound 
levels may have to be reduced; (8) cost 
savings from the greater fuel efficiency 
of clutched fans cannot be ascribed to 
the noise regulation; (7)some highly 
customized vehicles may have higher 
than anticipated noise abatement costs; 

(8) larger mufflers may encroach on 
space for cab entrance and egress: and 

(9) the truck-mounted solid waste 
compactor noise emission regulation 
appears inconsistent with the truck 
noise regulation. 

During this period, the Agency also 
received letters from several States 
opposing 8 withdrawal or deferral of the 
1982. 80. dB standard, disagreeing with 
Ilfs characterization of the benefits as 
being minimal, and expressing their 
judgment that the standard is 
reasonable. Illinois suggested that if the 
80 dB standard were withdrawn, it 
should be withdrawn in a manner that 
would allow Illinois to adopt an 80 or 75 
dB standard. Three States expressed 
concerns with the Federal preemptive 
aspect of the existing 83 dB standard. 

2.0 Discussion 

The Agency has completed its 
analysis of the petitions submitted by IH 
and Mack, and the supporting 
information. The Agency finds that there 
is insufficient basis with respect to 
available technology, health and welfare 
benefits, and compliance costs, for a 
withdrawal of the 1982, 80 dB standard. 
The Issues raised by IH and Mack in 
their petitions and EPA’s response to 
those issues are discussed in detail in 
Section 3.0. However, on the basis of the 
current economic state of the industry, 
and the fact that both the industry and 
EPA did not predict the dramatic growth 
of medium diesel demand, the type of 
vehicle bearing the highest cost of 
compliance, the Agency believes that it 
is appropriate to defer the 80 dB 
standard for one year. When the 
regulation was promulgated, the truck 
manufacturing industry was on a 
healthy growth curve and there was 
adequate evidence that the industry 
could meet the 00 dB standard in 1982 
and subsequent years. At that time, and 
in the intervening years, the issue of 
availability of noise abatement 
technology to meet an 80 dB standard 
has never been, and is not now, a 
serious contention by any party. Further, 
EPA has not found that its original cost 
estimates for the regulation, when 
compared in constant dollars, have 


changed substantially today. However, 
the truck manufacturing industry has 
experienced an economic downturn in 
terms of total sales and corporate profits 
which is projected to continue into 1981, 
and in view of the unanticipated 
dramatic market shift from gasoline- 
engined medium trucks to the more 
costly-to-quiet diesel-engined medium 
trucks, the one year delay of the 80 dB 
regulation is expected to immediately 
provide some relief to the industry's 
cash flow problems, which appear to be 
particularly acute at this time. 

The data presented by the industry 
and other information immediately 
available to EPA support the general 
economic plight of the industry. 

Although EPA would have preferred 
more specific data concerning the 
immediate cash flow problems of the 
industry and the extent to which the 
1982 standard would contribute to such 
cash flow problems, there remains 
inadequate time in which to examine 
these issues fully and still be in a 
position to grant necessary relief since 
purchasing commitments for the 1982 
standard are now being made. Since the 
environmental consequences of granting 
the relief are mitigated by the fact that 
the deferral is for one year only, during 
which time the present 63 dB standard 
will remain in effect, the Agency 
concludes that such a short deferral is 
justified based on the available data. 

The Agency does not believe that a 
longer postponement is appropriate or in 
the best interests ci the public. Trucks 
are the nation's greatest single source of 
environmental noise. Traffic noise ranks 
as the number one noise problem in our 
urban areas and trucks contribute over 
half the noise due to traffic. The 80 dB 
regulation is expected to bring a 
substantial reduction in impact over the 
current 83 dB regulation. In addition, the 
greatest relative benefits are expected to 
accrue to those citizens who are 
presently exposed to the highest levels 
of traffic noise around their homes. 

Also, without a further reduction below 
the current 83 dB standard for trucks, 
reducing the levels of other sources of 
traffic noise would provide dramatically 
fewer benefits because of the otherwise 
masking and dominant effect of truck 
noise. Thus, the Agency considers the 80 
dB regulation for medium and heavy 
trucks to be a crucial element in bringing 
about a significant reduction in 
community noise levels in the U.S. 

In addition, in view of the fact that the 
current 83 dB Federal standard is 
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preemptive of conflicting State and local 
noise standards for newly manufactured 
trucks, that many State and local 
governments have been and are 
increasingly becoming active in the 
control of truck noise, and that several 
States have recently expressed concern 
about a deferral of the 60 dB standard, 
the Agency believes it is in the public 
interest to limit the length of any period 
of deferral. 

However, recognizing that some 
parties affected by this action may argue 
that a one year deferral is either too long 
or too short, the Agency invites 
comments from interested parties on 
this issue, and specifically on whether 
or not a further deferral of the 80 dB 
regulation for medium and heavy trucks 
would be appropriate. Of particular 
interest to the Agency is information 
regarding: (1) the impact of any deferral 
on suppliers of components that would 
otherwise be used in the manufacture of 
new trucks to meet the 80 dB level; (2) 
the impact on State ond local 
jurisdictions of any deferrals; and (3) the 
impact of the 80 dB regulation on cash¬ 
flow and corporate profits in the truck 
manufacturing and trucking industries. 

3 0 Issues and Responses 

The following is a summary of the 
primary issues raised by manufacturers 
in written submittals to petition the 
Fnvironmental Protection Agency to 
defer or withdraw the 1982 regulatory 
level and the Agency's response to those 
issues. 

3.1 Issue 

It has been claimed that the Agency 
grossly underestimated the growth of 
the medium diesel market share, the 
vehicle class that bears the highest cost 
of compliance per vehicle. Thus, the 
inflationary impact of the 80 dB 
regulation will be much greater than 
originally estimated. 

Response 

Historical analysis and forecasting 
indicate that the medium truck market is 
rapidly becoming dieselized. as claimed. 
The EPA cost elements (see Appendix) 
have been updated to 1980 dollars and 
the economic effects reassessed based 
on the current fleet growth projection of 
Data Resources Institute (DRl). which 
averages 2.1% per year. A nearly 
identical growth rate (2%) is currently 
projected by the U.S. Department of 
Commerce. The Agency's original 
estimates of incremental quieting costa 
to meet the 80 dB level are presented in 
the table below. 


Table XI.—Comparison of Estimated Quoting 
Costs, tn Mithons of Dollars. for Truck Manu¬ 
facturers To Meet the SO d9 Regulation for 
the First Three Years Following the Effective 
Date of the Standard 
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1I7J 
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'Revfwd CPA catimaln alt based on current (KsU 19001 
ecoojOMrtrtc (urecMti of aggregate Reel growth prepared 
by Data Resources lacocporstsd (Reference 4) and CPA 
market shars propc tiona redacting currant and protected 
market trends (Appendls. Figure A-31 

■Supplied *> F*FA by International Mar* as tar Company 
12/ta/soi 

Also presented ore the original 1975 
estimates updated to 1980 dollars, and 
futher revised to reflect recent changes 
in market share and the more 
conservative 1980 estimate of sales 
trends. A comparison between the 
original EPA estimates of annual 
incremental costs to meet the 80 dB level 
(in 1980 dollars), and the estimates 
furnished by the claimant show that 
EPA was conservative: compared to the 
manufacturer's estimates, there would 
be a substantial reduction in 
inflationary effects. When EPA's revised 
1980 estimates, which take into account 
medium truck market shifts and a more 
conservative sales forecast than used in 
1975 (2.1% vs 3.3% per year), are 
compared with its original estimates 
(1980 dollars), a reduction of 22.5%. 

18.4%, and 17.5% is seen for the years 
1982.1983. and 1984 respectively. On 
this basis the 80 dB regulation would be 
considerably less inflationary than EPA 
originally projected. While there are 
increased costs associated with the 
growing dieselization of medium trucks, 
these costs are, to some degree, 
counterbalanced by a reduction of costs 
to manufacturers due to a decline in 
truck sales. The total cost of the 
regulation is consequently not as great 
as originally estimated. 

3.2 Issue 

It has been claimed that EPA 
underestimated the noise abatement 
costs required for trucks to comply with 
the 80 dB regulation. 

Response 

In the Appendix contained in this 
notice, EPA has updated the noise 
abatement costs for medium and heavy 
trucks. This updating takes into account 
inflation and real cost increases that 
have occurred between 1975, when the 
original costs were determined, and 
December 1980. Not all truck 
manufacturers will experience the same 
abatement costs to comply with the 80 


dB regulation. Some trucks are more 
costly to quiet than others. EPA has 
determined abatement costs on a per 
truck basis for each of the four 
categories considered in our original 
economic analysis. These costs 
represent sales-weighted industry 
averages that take into account 
abatement costs incurred by individual 
manufacturers which are then weighted 
to reflect their respective market shares. 
The table below summarizes EPA's 
updated noise abatement estimates and 
includes estimates supplied to EPA by 
three major truck manufacturers. 


Table XX—1960 Estimate of Noise Abate¬ 
ment Costs per Truck To Comply With SO 
dB Regulation 


Truck coftogory 

EPA 


Manutedurer 


1 

* 

3 

Uodum 

fltanlna 

m 1307 

1120 

360 




070 



M—«y 

269 



frpmt 

499 

515 

$400-500 
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As noted in the issue dealing with the 
increasing sales of medium diesel 
trucks, there is a discrepancy between 
the manner in which EPA and. In 
particular, one manufacturer classify 
trucks. EPA uses the weight 
classifications in common usage by the 
Department of Transportation. Interstate 
Commerce Commission and Motor 
Vehicle Manufacturers Association. 

EPA believes that differences in the cost 
data in the above table are partially due 
to the different truck classification 
schemes used, and the fact that EPA 
costs are sales-weighted in contrast to 
the manufacturer supplied costs. EPA 
has been unable to resolve these 
differences and, therefore, the data are 
not in complete agreement. However, 
EPA's noise abatement cost estimates 
are. on the average, higher and. 
therefore, more conservative than the 
manufacturers' estimates. EPA. in 
updating the economic analysis of the 
regulation, has used the more 
conservative cost figures and believes 
that the resulting economic impact 
projected by EPA overstates the actual 
cost of the regulation. 

3.3 Issue 

It has been requested that the 80 dB 
truck regulation be set aside because the 
Council on Wage and Price Stability 
(COWPS) in two statements. May 9. 

1975 and July 8.1975. evaluated the 
proposed 80 dB regulatory level as 
lacking economic justification. 
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Response 

Both EPA and COWPS endeavor to 
determine the economic effects of 
compliance of a regulation by examining 
both the costs and potential benefits; 
therefore, the two assessments are 
similar in scope and magnitude. 
However, the benefits evaluation 
criteria differ substantially. The COWPS 
examines the cost effectiveness of a 
regulation purely in economic terms by 
assigning costs to the technology 
required to reduce the noise and 
examining such economic benefits as 
enhanced fuel economy and improved 
property values. COWPS does not 
attempt to place a dollar value on the 

K tential public health and welfare 
nefits thot are expected to occur from 
noise control, nor do they consider 
persons removed from impact, except to 
the extent these benefits are reflected in 
increased property values. The EPA 
evaluation considers all manufacturer 
and user costs related to the regulation. 
While the potential economic benefits of 
fuel economy are assessed, principal 
emphasis is placed on the potential 
health and welfore benefits to the 
public. Indeed, these latter benefits are 
the primary basis for the regulation, as 
required by the Noise Control Act. 

These health and welfare benefits are 
not assigned a dollar value, but rather 
are examined in terms of reduced 
adverse impact on people. Therefore, 
since the primary aim of EPA regulatory 
actions is to achieve health and welfare 
benefits, and since COWPS does not 
evaluate this element, it stands to 
reason that the COWPS assessment of 
the 80 dB truck regulation would be less 
favorable than EPA's assessment. 

3.4 Issue 

There is a contention that the trucking 
industry will be placed under a greatly 
increased burden as current interest 
rates are considerably greater than EPA 
predicted in 1975. 

Response 

EPA gave careful consideration to the 
trucking industry's sensitivity to high 
interest rates in 1975, in the context of 
possible delays in the granting of rate 
increases by the Interstate Commerce 
Commission. To avoid a drain on 
trucking industry cash resources. EPA 
stated that rate increases should be 
allowed to coincide with cost increases, 
including higher interest payments and 
capital costs. The U.S. Congress has 
recently eased the Interstate Commerce 
Commission's regulatory constraints on 
rate increases for trucking services. This 
deregulation of the trucking industry 


mitigates the earlier potential problem 
of detays in rate increase pass-throughs 
needed to cover costs. 

A higher interst rate due to 
inflationary pressures does not, by itself, 
pose a burden on an industry, provided 
that the resulting higher operating costs 
are passed-through to customers, 
thereby generating an equal increase in 
revenue. The increase in the price of 
trucking services would not necessarily 
cause a loss of business, since it would 
only bring the relative cost of trucking in 
balance with the concurrent increase in 
costs due to the same inflationary 
pressures on alternative modes of 
transportation. 

The actual availability of capital at 
the interest rates being experienced in 
1980 cannot be determined based on the 
information submitted and immediately 
available to the Agency. 

The present economic analysis has de 
facto corrected for any errors in 
inflation and discount rates as predicted 
in 1975 by updating the economic 
baseline to actual 19C0 data. The present 
growth trends and discount rates are 
considered reliable for predictions from 
the present into the future. 

3.5 Issue 

It was alleged that the 1982 regulation 
cannot, under the present conditions, be 
justified under a cost/benefit analysis. 

Response 

EPA's health and welfare analysis is 
based on fractional noise impact 
assessment e.g., four real persons that 
arc each 25 percent impacted are 
equivalent to one "level weighted 
person" (LWP) who is 100 percent 
impacted. 

EPA's original health and welfare 
estimates indicated an additional 
reduction in LWP of 2.8 million achieved 
by the 80 dBjegulation over those 
health and welfare benefits associated 
with the 83 dB regulation. Attendant 
with this reduction in LWP, EPA had 
originally estimated that the average 
incremental cost to manufacturers to 
comply with the 80 dB regulation would 
be $193.7 million (1980 dollars) averaged 
over the first three years of the 
regulation. EPA has reassessed the 
health and welfare benefits expected 
from the 80 dB regulation, taking into 
account growth in the nation's 
population and the reduced growth rate 
in the truck fleet. This reassessment 
indicates a 57% increase in benefits (a 
reduction in LWP of 4.4 million) over 
that originally projected by EPA in 1975. 

EPA has also reassessed the cost to 
manufacturers of complying with the 80 
dB regulation, taking into account recent 


market share trends and econometric 
projections for truck sales. The Agency's 
updated estimate of manufacturers* cost 
to comply averages $156 million (1980 
dollars) over the first three years of the 
regulation. This represents a 19.5% 
reduction in EPA’s original estimate of 
the cost to comply with the 80 dB 
regulation. 

Thus, the Agency's recent analyses of 
health and welfare benefits and 
compliance costs, indicates that the 60 
dB regulation is more cost-effective than 
originally estimated. 

3.6 Issue 

It has been alleged that EPA included 
fuel savings due to the use of clutched 
fans in its cost benefit analysis, and that 
such inclusion is inappropriate since 
these components are being installed 
voluntarily. 

Response 

The Agency examined the fan clutch 
issue in detail during the regulatory 
development process and examined the 
cost of the regulation with and without 
the cost savings due to the greater fuel 
efficiency of clutched fans. However, 
the Administrator, in making his 
decision on the truck regulation, took 
into consideration the cost of the "worst 
case" situation, i.e.. no fuel saving 
credit and determined that the rule was 
justified based on the potential health 
and welfare benefits. Therefore, any 
savings due to fan clutches were not a 
determining factor in the original 
regulatory decision. 

3.7 Issue 

It has been noted that current fuel 
prices have increased by more than 
100% over those used in the EPA's 1975 
analysis. The manufacturers argued, 
therefore, that the cost of fuel efficiency 
loss due to the added weight of noise 
abatement components will be much 
greater than originally forecasted. 
Projected fuel price increases will 
continue to compound this situation. 

Response 

EPA has conducted an updated 
analysis, using current fuel cost figures 
based on the industrial products indices 
for gasoline and diesel fuel. This 
analysis was carried out to assess any 
changes in the annual incremental cost 
of fuel due to the weight of quieting 
hardware. The following table presents 
a comparison between the annual 
incremental costs estimated by EPA in 
1975 and 1980. 
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Table 3.7 —Incremental Cost per Year per 
Truck 
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These fuel costs are only a small part 
of the annual overall operating costs. 

We find this cost acceptable for the 
resulting reduction in noise. 

3.8 Issuo 

It has been claimed that, with certain 
drivetrain combinations, transmission 
covers will be needed to meet the 80 dB 
regulatory level. Neither the product 
cost increase associated with the 
transmission redesign nor the cost of 
transmission covers was included by 
EPA in its original analysis. The claim is 
also made that the addition of 
transmission covers will increase the 
servicing costs above those originally 
projected by EPA. 

Response 

EPA has determined that widespread 
changes in transmission design are 
currently underway by several of the 
major transmission manufacturers. 

These changes were not initiated to 
accommodate the noise regulations. 
Rather, truck fuel efficiency and 
performance have dictated transmission 
redesign, in addition to the derating of 
engines and changes in axle ratios. 

Noise reductions which can be 
achieved in parallel with this redesign 
arc being incorporated with far less 
expense than would be the case if dealt 
with as the sole reason for redesign. The 
need for a specially designed quieted 
transmission to meet the 80 dB level is 
dependent on the noise level of the 
transmission in combination with other 
noise generating components of the 
truck, such as the engine, fan and 
exhaust. A reduction in noise emission 
of these other components may well 
negate the need for quieter 
transmissions. 

EPA investigations indicate that 
certain drivetrain configurations will 
need transmission covers to comply 
with the 80 dB regulation. Using the 
manufacturer’s estimates of the cost of 
these covers, the capital cost 
calculations have been updated as 
detailed in the Appendix. The resultant 
average increase in unit cost was 0.02% 
due to the small number of units 
affected. 

Investigations and demonstrations 
currently underway by the 


Environmental Protection Agency 
indicate that reasonable engineering 
design of enclosures for oil sumps, 
engines, and transmissions will result in 
minima) impact to serviceability. 

3.9 Issue 

It has been alleged that some medium 
duty diesel engine lines may not be 
usable in truck chassis regulated to the 
80 dB level in 1982. 

Response 

EPA is aware that some models of 
medium duty diesel engines are more 
difficult to quiet to meet the 80 dB 
regulation than other models of medium 
diesels. The industry has been aware of 
this for a number of years. To quiet the 
noisier models imposes certain cost and 
weight penalties not encountered by 
competing models, thus reducing the 
attractiveness of the noisier designs. 
Such models will encounter reduced 
demand, and some lost sales may result. 
EPA has received information that 
alternative uses for these engines are 
available, for example, in marine 
applications. Thus, the Agency 
anticipates that truck-application engine 
sales losses due to the 80 dB noise 
regulation will be recovered, at least in 
part, by alternative applications. 
Furthermore, the industry has 
announced that several new and 
redesigned medium duty diesel engine 
lines will be introduced for sale in the 
1982 timeframe. These engines are being 
designed to concurrently achieve greater 
power, less weight, higher fuel economy, 
reduced air emissions, and less noise. 
EPA expects that these new engine lines 
will substantially offset any lost sales in 
specific model lines due to potential 
engine obsolescence resulting from the 
60 dB regulation. 

3.10 Issue 

It has been claimed that the noise 
treatments, especially sound barriers, 
needed by some manufacturers to 
comply with the 80 dB regulation will 
impose additional loads on truck cooling 
systems and promote a reduction in 
truck preventive maintenance. 

Response 

In the Background Document 
supporting the truck noise regulation. 
EPA acknowledged that, for many truck 
configurations, sound barriers would be 
necessary to comply with the 80 dB 
standard and that, for these 
configurations, additional cooling loads 
may be imposed. To handle the 
increased cooling loads. EPA’s analysis 
took into account the incorporation of 
•‘off the shelf* components, which 
included improved fan and fan shroud 


designs, as well as more efficient heat 
transfer radiators. These components 
were, and are. available for long-haul 
tractor/semi-trailers, as well as 
construction trucks. EPA has no reason 
to believe that the original assessment 
of the sound barrier requirements and 
cooling system changes was incorrect. 
EPA presumed, and continues to 
presume, that manufacturers will design 
their cooling systems with the eventual 
use of their trucks in mind. In so doing, 
manufacturers would likely incorporate 
fan, shroud, and radiator designs 
compatible with the sound barrier 
treatments applied to the trucks in their 
product lines. 

As to the possible reduction In vehicle 
preventive maintenance. ETA 
recognized in the analysis supporting 
the regulation (“Background Document 
for Medium and Heavy Truck Noise 
Emission Regulation” (EPA 550/9-76- 
008). pages 6-25 through 6-28) that 
vehicle maintenance cost would be 
affected, and estimated the yearly coat 
increment to be 1103 (1975 dollars), 
which translates to about $150 in 1980 
dollars. EPA presumed that truck 
operators would protect their 
substantial investment by incurring the 
necessary increased maintenance costs, 
rather than reducing vehicle preventive 
maintenance. If the preventive 
maintenance were reduced, the incresed 
cost could be foregone, although in the 
longer term substantial maintenance 
and/or operating cost consequences 
might result 

3.11 Issue 

The claim has been made that the 00 
dB regulation will result in the 
elimination of naturally aspirated diesel 
engines due to the inability of some 
engines to be turbocharged, and that this 
elimination will create an economic 
hardship to the customer by forcing the 
purchase of a turbocharged engine. 

Response 

EPA has ascertained that the diesel 
truck industry has made a wholesale 
move toward turbocharged engines. 
Evidence Indicates that by 1982 the 
majority of engines will be turbocharged 
as a matter of course. This position is 
supported by the large percentage of 
turbochargers being installed on diesels 
today, although they are not required In 
order to meet the 1978, 83 dB noise 
standard. One manufacturer indicated 
that 99.5% of the engines in their chassis 
are currently turbocharged. The major 
motivations for turbocharging at this 
time appear to be customer demand for 
greater power, fuel economy, and air 
emissions benefits. In the near future, as 
truck engines become predominantly 
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turbocharged, EPA expects the cost ratio 
of turbocharged to naturally aspirated 
engines to decrease due to production 
efficiencies to the point where the cost 
differential would be ofTset by attendant 
savings in fuel. It would be expected 
that purchasers will increasingly select 
turbocharged engines, and that this 
market would continue to increase even 
absent the EPA regulation. There is no 
reason, however, for the regulation to 
eliminate naturally aspirated diesel 
engines from the market since such 
engines can meet the regulation 
requirements at less capital cost than 
turbocharging, if turbocharging was 
demanded solely for its less-noisy 
attributes. 

3.12 Issue 

It is alleged that manufacturers* 
difficulties in standardizing side shield 
placement on highly customized trucks 
will result in higher than anticipated 
vehicle costs. 

Response 

EPA recognizes that some vehicle 
configurations will be more difficult and 
costly to quiet than others; however, 
projected noise abatement cost to meet 
the 80 dB standard supplied to EPA by 
several manufacturers presumably 
include these more costly 
configurations. Since these noise 
abatement cost estimates to comply 
with the 80 dB standard have been 
found to be in substantial agreement 
with those projected by EPA, we 
conclude that while these highly 
customized vehicles may fall in the 
upper reaches of each manufacturer's 
noise abatement cost range, the average 
costs to meet the 00 dB regulation for 
manufacturers* overall product lines ore 
not significantly different than those 
projected by EPA. Whether the problem 
associated with highly customized 
vehicles is a unique and serious one 
deserving of particular attention cannot 
be determined based on the 
manufacturers' submissions. 

3.13 Issue 

It has been alleged that the use of 
larger mufflers will encroach on the 
available space for cab entrance and 
egress. 

Response 

This issue was not rasied by any of 
the vehicle manufacturers or muffler 
manufacturers during the development 
of the proposed regulation or the 
attendant public comment period, nor 
was this problem encountered in either 
the DOT or EPA Quiet Truck Programs. 
The manufacturer raising this issue 
indicated that its concern was 


speculative. Without detailed technical 
evidence that such a problem will exist, 
the seriousness of this alleged problem 
cannot be ascertained. 

3.14 Issue 

The question has been posed as to 
whether trucks are the major source of 
surface transportation noise as EPA 
claims, and whether reductions in truck 
emission levels below the current 83 dB 
regulation will be masked by 
unregulated sources, such as tires, at 
typical highway speeds of 35 mph and 
above. 

Response 

EPA has identified trucks as the 
number one source of surface 
transportation noise. This finding is 
based on a careful, detailed analysis by 
EPA of vehicles operating on the 
nation's roadway system. 

EPA's analysis considered all 
categories of vehicles involved in 
surface transportation, their noise 
emission levels as determined through 
field studies by both the EPA and the 
Federal Highway Administration, 
vehicle operational characteristics, 
typical traffic conditions, and the 
distribution of the population relative to 
the nation's streets and highways. The 
time phasing of regulated vehicles into 
the vehicle fleet and the contribution 
from tire noise under high speed 
conditions were taken into account. 
Deviant vehicles (i.e., poorly 
maintained, jouncing body components, 
etc.) were explicitly excluded from 
EPA's analysis. By excluding these 
deviant vehicles, EPA projections of 
truck noise health and welfare impacts 
are conservative. 

The EPA analysis of the extent and 
severity of traffic noise impacts as 
functions of where they occur (i.e.. local 
roads and streets, collectors, major and 
minor arterials, freeways, and 
interstates] shows trucks clearly to be 
the dominant source of traffic noise 
impacts. Currently, in excess of 60% of 
the impacts from traffic noise are from 
medium and heavy trucks. EPA knows 
of no studies which contradict its 
findings or which indicate that trucks 
will not continue to be the major source, 
even when the preponderance of 
medium and heavy trucks meet the 00 
dB level. 

EPA's analysis clearly distinguished 
between benefits that accrue to people 
exposed to urban traffic noise (low 
speed) where tire noise is only a very 
minor contributor, and to those exposed 
to freeway traffic noise (high speed) 
where tire noise is a significant 
contributor. This analysis shows that 
approximately 92% of traffic noise 


impacts occur in the urban environment 
where tire noise is a relatively 
insignificant contributor. 

EPA believes that 95% of the benefits 
from the 80 dB truck regulation will 
accrue to those who live in an urban 
environment. The focus of the medium 
and heavy truck noise emission 
regulation is not primarily aimed at the 
control of vehicles when they are 
operating in excess of 35 mph. This 
latter Impact is controlled by an existing 
Federal regulation (40 CFR 202) which 
specifies maximum high speed (greater 
than 35 mph) noise levels for vehicles 
over 10,000 lbs. GVWR operated by 
carriers in interstate commerce. 

3.15 Issue 

It has been alleged, based upon the 
results from a health and welfare 
computer model developed by Battelle 
Laboratories: 

1. That nine (9) million people, or only 
4% of the nation's population will 
benefit from the 80 dB regulation. 

2. This 4% will receive an insignificant 
and imperceptible daily average benefit 
of 0.6 dB at the cost of $3 billion, twenty- 
six years from now, 

3. This analysis represents an 
ultraconservative estimate in that the 
EPA's most quoted baseline limit of Ldn 
greater than 55 dB is a very conservative 
low end value that includes a built-in 
margin of 5 dB to 7 dB, below a level of 
"significant complaint" community 
reaction, 

4. The EPA analysis assumes that the 
effect of an 80 dB regulation would be 
immediate, when realistically this is not 
the case, 

5. A 1.0 dB change in level is likely to 
be the minimum detectable by the 
human ear and that other studies have 
noted that as high as a 5 dB change is 
required before the majority of the 
population can differentiate a significant 
change in traffic noise levels, and 

6. It makes little sense to go to an 60 
dB regulation since most of the benefits 
will be gained at the 83 dB level. 

Response 

The contentions rely heavily on 
results from the roadway traffic noise 
prediction model developed by Battelle 
Laboratories. From the description of 
the Battelle model supplied to EPA by a 
manufacturer, the EPA and Battelle 
models appear sufficiently similar so as 
not to be a major point of contention. 
However, the manufacturer’s and EPA's 
interpretations of the model(s) output 
data are substantially different. Specific 
responses to each of the issues raised 
are presented below: 

1. The only regulatory benefit from an 
80 dB regulation recognized by the 







Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Rules and Regulations 


8503 


manufacturer it the benefit to people 
who would be 100 percent removed from 
any adverse impact due to noise, which 
is approximately 9 million people. The 
estimate of 9 million people benefiting 
from the 80 dB standard represents the 
difference between the Battelle estimate 
of 104 million people living in areas with 
excessive levels of noise with an 83 dB 
regulation, and the Battelle estimate of 
95 million people not 100% removed 
from impact after an 80 dB regulation. 
This contention fails to acknowledge 
that the remaining 95 million persons, 
although not totally removed from 
impact, will realize varying levels of 
reduced impact and thus would 
experience a quieter, more livable 
environment In fact those persons who 
are presently exposed to the highest 
levels of traffic noise will receive the 
greatest degree of relief, a fact not 
acknowleged in the contention. 

Therefore, the population potentially 
benefited is considerably greater than 
the "mere 4 percent'* claimed. EPA's 
method of evaluating benefits has the 
endorsement of the National Academy 
of Sciences expert committee on 
bioacoustics. 

The contention also fails to recognize 
an anticipated growth in the U.S. 
population and associated increases in 
traffic volume. Considering both 
population and traffic growth. EPA 
estimates that 138 million persons will 
be adversely impacted to some degree 
by traffic noise in the year 2001 with 
trucks regulated to 83 dB. 

2. The contention that a benefit of 0.6 
dB reduction in average daily noise level 
cannot be perceived, indicates a 
confusion of the concept of noise level 
with that of noise exposure. While noise 
level differences on the order of 0.6 dB 
between two successive truck pass-bys 
may be imperceptible, such differences 
in average community noise exposure 
over long periods of time are 
quantifiable and are quite meaningful in 
terms of overall community response. 
Further, the analysis is in error with 
respect to the time period over which 
costs will be incurred. The costs of the 
regulation will not accrue in one lump 
sum; they will be spread over the entire 
28 year period required for total truck 
fleet turnover to 80 dB vehicles. 

3. The analysis is in error in stating 
that its estimates of benefits are 
ultraconservative since EPA's Identified 
level of 55 dB to protect public health 
and welfare includes a built-in margin of 
5 to 7 dB below a level of significant 
community complaint reaction. The EPA 
identified level was agreed upon by 
internationally recognized experts as a 
level below which the U.S. population 


would not be at risk from noise 
exposure. If anything, recent community 
survey data suggest the identified level 
of 55 dB may be too high. 

4. EPA analysis has never assumed 
that the "effect" of this regulation would 
be immediate. The rate of vehicle 
turnover in the fleet was considered and 
the full benefits and full costs of the 
regulations were not expected to accrue 
until the truck fleet has been fully 
replaced by quieted trucks in the year 
2000. 

5. The statements about minimal 
detectable changes in sound level are 
valid when considering a single 
exposure to noise. However, as stated 
previously, the manufacturer has 
confused noise level changes with noise 
exposure changes. Even small changes 
in noise exposure are significant. 

6. The argument that it makes little 
sense to go to an 80 dB truck regulation 
since most of the benefits would be 
gained with an 83 dB level, erroneously 
assumes that no significant benefits 
would be gained below an 83 dB level 
EPA projects that in the year 2001, an 83 
dB regulation would reduce impacts by 
19.0 percent, while the 80 dB regulation 
would provide a benefit of 
approximately 27.3 percent, an additive 
8.3 percent reduction. A more stringent 
limit of. say, 75 dB would yield benefits 
of about 35 percent. The benefits 
therefore, of going from an 83 dB to an 
80 dB regulation, are significant 

3.16 Issue 

The question has been raised as to the 
compatibility of the medium and heavy 
truck noise emission regulation with the 
noise emission regulation for truck- 
mounted solid waste compactors. 

Response 

The truck-mounted solid waste 
compactor (compactor) regulation was 
developed to be compatible with the 
existing truck regulation. The noise 
emission levels established for 
compactors are predicated in large part, 
on the noise emission of the truck 
chassis. Therefore, the 63 dB and 80 dB 
truck noise regulations and their 
attendant effective dates served as the 
basis for the 79 and 76 dB compactor 
regulations and their respective effective 
dates. 

The relationship between the different 
noise emission measurement schemes 
and levels for the truck and compactor 
regulations was carefully assessed. 
Under the truck emission regulation, a 
truck accelerating to. or away from, a 
pick-up site is permitted to generate a 
higher peak noise level than is permitted 
during compaction. The contention that 
the regulations are not compatible. 


based on a simple comparison of a 
distance-adjusted peak emission level 
during acceleration with a stationary 
compaction cycle level, is erroneous. 

To properly compare the truck 
emission level and compactor level, the 
peak emission level during acceleration 
must be converted to an average or 
equivalent level by properly considering 
the acceleration noise level as a 
function of time and distance and then 
adjusting for the relative duration of 
acceleration as compared to 
compaction. When this is done, the 
comparison becomes 79 dB for the 
compactor and 78.1 dB for the 83 dB 
truck, not 79 vs. 89 as contended. For the 
78 dB compactor and 80 dB truck, the 
proper comparison is 76 dB for the 
compactor and 75.1 dB for the truck. 

Thus the compactor and truck emission 
levels are quite compatible, and the 
compactor regulation is not overly 
stringent in comparison with the truck 
regulation. 

In response to an assertion that the 
engine in some vehicles is still a major 
noise source, even at low speeds, 
without specific data it is impossible to 
evaluate this claim. Data from other 
manufacturers show the expected lower 
noise levels at lower engine speeds. 

As presented In the Regulatory 
Analysis (Reference 2) for the 
compactor regulation, the compactor 
standard is easily met. Recent data 
indicate that the noise abatement costs 
for quieted compactors are actually less 
than the EPA original estimates. EPA 
has received no data or information 
which contradicts this analysis. 

4.0 Conclusion 

Therefore, for the reasons discussed 
above, the Agency has concluded that 
the 80 dB standard for medium and 
heavy trucks should not be withdrawn 
but should be deferred for one year. 

Pursuant to the Administrative 
Procedure Act (5 U.S.C. 553b), EPA finds 
that the normal procedure of publishing 
a notice of proposed rulemaking and 
receiving public comment before 
establishing final amendments would be 
impracticable and contrary to the public 
interest with respect to this amendment 
of the truck regulation. The mandatory 
dates for manufacturers to make 
ordering commitments to suppliers for 
production of components for their 1982 
trucks are imminent, and would be 
significantly passed if notlce-and* 
comment procedures were followed. The 
basic purpose of this action Is to allow 
the industry to defer those costs 
associated with the 80 dB standard for 
one year. Any further delay in effecting 
this deferral would substantially reduce 
the amount of expenditures that could 
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otherwise be deferred and would defeat 
the purpose of this action. However, 
even though this is a final action by the 
Agency, the Agency will accept 
comments from the public on this action 
until 4:30 p.m. on April 24.1981. 

With respect to amendment of the 
tnick-mounted solid waste compactor 
regulation, the Agency finds further, that 
notice-and-comment procedures are 
unnecessary and contrary to the public 
interest because compliance with the 76 
dB standard of this regulation is 
predicated upon the availability of truck 
chassis meeting an 80 dB standard. 

EPA has determined that this action is 
not a "significant" regulation, and 
therefore, does not require a Regulatory 
Analysis in accordance with Executive 
Order 12044. 

This amendment is issued under the 
authority of Section 8 of the Noise 
Control Act. 42 U.S.C. 4905. 

Dated: January 19.1961. 

Douglas M. Cottle, 

Administrator. 

H 205.52, 205.202 [Amended! 

40 CFR Part 205 is amended by 
removing the word "1982" and inserting, 
in its place, the word “1983" in 
paragraph 205.52(a) of Subpart B, and in 
paragraph 205.202(a) of Subpart F. 

(Sec. 6. Pub. L 92-674. 86 Stat 1237 (42 U.S.C 
4906)) 

Editorial Note.—This appendix is printed 
for Information purposes only and will not be 
reprinted to the CFR. 

Appondix to Preamble-Revised Economic 
Analysis of the Medium and Heavy Truck 
Noise Emission Regulation 

Review of the baseline production and 
market share trend data submitted by two 
mafor truck manufacturers in their petitions 
to EPA indicated: (1) Significant shifts in 
truck class purchases. (2) a general decline in 
total sales and (3) reduced rate of fleet 
growth since 1975 when the EPA original 
economic analysis supporting the medium 
and heavy truck noise emission regulation 
was completed. Subsequent analysis by EPA 
of historical truck sales data and available 
protections for future sales tended to support 
the petitions' claims. These chungea, which 
could not have been anticipated in 1975, have 
been taken into consideration in this revised 
EPA analysis. Projections of costs, sates, and 
market shares, have been updated to assess 
the potential economic effects on the 
industry A principal element in this revised 
analysis is the categorization of trucks. 

The industry categorizes trucks by three 
different schemes. The first of these is to 
classify a truck according to Us intended use 
or "duty." This is usually a combination of 
load rating, engine power and torque, and 
truck configuration (i.c.. fixed body, van. 
etc-). The second scheme Is the grosi vehicle 
weight rating or GVWR (Table A-l) which 
rates a truck purely on the load carrying 
capacity of the vehicle. The third scheme is a 


further division of the GVW Rating into 
medium trucks as those in GVWR 3-6 and 
heavy trucks as those in GVWR 7 and 8. 

Most truck manufacturers elect to use the 
medium/heavy split in classifying their 
vehicles as does the EPA There is one 
manufacturer who elects to follow their own 
scheme. For this reason market share data 
from this source does not exhibit the same 
distribution of chassis, engine, and GVW 
Rating as the majority of the industry. 

Market Analysis 

Analysis of historical sales and market 
share data published by the Motor Vehicle 
Manufacturers Association (MVMA) in their 
statistical annual reports, show (Figure A-l) 
that, even in a fluctuating sales market: 

(1) GVWR category 8 is steadily capturing 
an increasing share of the truck market 

(2) Taken separately, categories 3, 4. and 5 
show similar market share trends and, when 
combined, their market share has generally 
declined. 

(3) After a 5-year period of sustained 
growth, the market share of category 8 
vehicles appears to dramatically decline 
between 1979 and I960. 

(4) For a 10-year period, category 7 
represented a fairly constant share of the 
truck market Beginning in 197a however, the 
market share for category 7 shows a dramatic 
increase that continued through 1980. This 
dramatic growth in category 7 is in direct 
contrast to the decline of the market share of 
category a 

The markedly diverse market behavior in 
1979 and 1980 of categories 8 and 7 trucks 
raises questions as to the cause of the 
apparently inverse growth patterns. A review 
of the variations on basic medium truck 
models offered within the medium class 
indicate a consistent skewing toward those 
intended for heavy duty use rather than the 
lighter a 4. and 5 categories. 

This skewing may be interpreted as an 
attempt of certain manufacturers to offer 
purchasers of medium truck chassis higher 
loadcarrying capabilities at costs below the 
heavy duty truck category. The market sham 
data in Figure A-l shows that purchasers of 
category 8 trucks are apparently shifting to 
those of GVWR 7 and 8 which are basically 
medium truck chassis with greater 
horsepower engines and on additional axle to 
Increase their load carrying capability. This 
shift could be the result of a desire to carry 
greater payloads to offset increased fuel and 
capital costs. EPA believes there will be 
insignificant downgrading of category 8 
heavy trucks to category 7 medium trucks duo 
to the normally high initial cost differential 
between the two categories; marginal needs 
for increased load carrying capability would 
not justify the added cost. 

From o noise quieting perspective, medium 
trucks are more costly to quiet than heavy 
trucks since medium trucks offer less 
potential for chassis and engine compartment 
redesign. The "upgrading" of category 8 
medium trucks produces in essence a heavy 
truck but at the higher quieting costs of a 
medium truck. 

Thus, it now seems appropriate to include 
a percentage of GVWR category 7 trucks in 
the medium duty category for the purpose of 


determining noise quieting costs. For this 
analysis EPA elected to combine the total 
market shares of GVWR categories 8 and 7 
(Figure A-3). This conservative approach 
removes the dramatic market fluctuations in 
the period 1978-1980, as shown in Figure A-l. 
. and more correctly applies the true quieting 
costs associated with GVWR 7 trucks. 

The prediction of future market shares 
(Figure A-3) was developed from data 
prepared by Chase Econometrics and 
supplied to EPA by International Harvester. 
The dotted lines and circled points on Figure 
A-3 represent Chase Econometric predictions 
for future market shares and align very well 
with the historical trends- The boxed points 
in Figure A-3 represent EPA's estimate of the 
market share for the combination of 
categories, 3,4, and 5. The industry did not 
provide data for these categories. 

Dieselization of the truck fleet, shown in 
Figure A-4, was estimated from historical 
data obtained from MVMA (3) and a 
combination of industry and government 
forecasts for the future. (4) EPA's Mobile 
Source Air Programs Office estimated (5) full 
conversion to diesel engines in GVWR 
category 8 by 1984 and 20 percent diesel 
penetration for categories 3. 4. and 5 by 1990. 
Commercial Car Journal (8) claims that 
GVWR category 6 wlU be 80 percent diesel 
by 1990. Using this latter estimate for both 
categories 0 and 7, and the EPA Air Program!; 
estimates for categories 3,4. 5. and 8, straight 
Une projections from current (1980) diesel 
penetration to 1900 were made. Beyond 1090 
diesel penetration was assumed to hold 
constant 

To estimate the future growth of the total 
medium and heavy truck market. EPA 
consulted MVMA. the Engine Manufacturers 
Association (EMA), the Truck Manufacturers 
Association (TMA). Federal Highway 
Administration (FHWA). National Highway 
Traffic Safety Administration (NHTSA), 
Office of the Secretary of Transportation. 
Transportation Systems Center (DOT/TSC). 
the Department of Commerce Bureau of 
Industrial Economics (WE), Office of 
Management and Budget (OMB), and the 
President’s Automobile Industry Council. Of 
these sources, only B1E and TSC were 
prepared to provide growth forecasts. The 
BIE projection is a short term projection to 
the mid-1980'a. TSC provided long-term 
projections made by Data Resources 
Incorporated (DRI). The DRI forecasts are 
generated by a national econometric model 
that incorporates both trend analysis and 
business cycle considerations. The DRI 
forecasts were made in the Fall of 1960 and 
therefore include data reflecting current 
economic conditions and the present state of 
the trucking industry. EPA has used the DRI 
projections because they appear to represent 
the best available forecasts. 

Cost Comparison 

A comparison of the estimated costs 
associated with the 80 dB regulation (given 
that the 83 dB regulation is already in place) 
is presented below. Tables A-2 thru A-4 
present EPA’s estimates of unit base prices, 
incremental noise abatement costs and 
operating costs. The 1975 estimates are from 
the Background Document supporting the 
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regulation. The 1980 estimates are based on 
the latest economic indices supplied by the 
Bureau of Labor Statistics. 

Table A-2 shows a 70 percent increase 
over 1975 estimates of the salcs-weighted unit 
price of an unregulated truck, i.e., cost 
increases due to factors other than 83 dB and 
80 dB quieting requirements. 

Table A-3 shows i comparable 70 percent 
increase in the 1975 estimoted costs to reduce 
the noise level from 83 to 80 dB. Potential 
added cost increases due to the possible need 
for transmission covers, not considered in 
EPA's 1975 analysis, range from zero for 
heavy gas to less than 3 percent for medium 
gas trucks. 

Table A-4 compares estimates of annual 
fuel and maintenance costs. The increases in 
fue l costs over that estimated in 1975 range 
from 150 percent for heavy gas to 200 percent 
for medium gns. based on average fuel costa 
of $1.59 per gallon for gas and $1.23 per gallon 
for diesel The maintenance costs have also 
risen between 46 and 48 percent from those 
estimated In 1975. , 

The above increases in estimated costs, 
with the exception of transmission cover 
costs, do not represent ony technology 
requirements different from those originally 
anticipated for the 80 dB regulation. 

Comparative Economic Analysis 

In order to assess the change in potential 
economic impact between 1975 and 1900, due 
to changing costs, shifts in market shares, 
and changes in general sales trends, a 
comparative analysis was carried out 
between: (1) The original 1975 EPA analysis, 

(2) the original EPA analysis adjusted for 
1980 costs ns listed in Table A-3. (3) a 
revised EPA estimate which incorporates 
1980 cost elements, including transmission 
covers, plus the most recent and complete 
(DR1) predictions of fleet growth, shifts in 
market share, and dieselization projections, 
and (4) cost estimates submitted to EPA by 
International Harvester Company (12/18/80). 

The sales forecasts for the EPA analyses 
air presented in Figures A-5. A-6, and A-7. 

Comparison of Figures A-5 and A-6 
illustrates the effects of increased 
dieselization between 1975 and 1960, and 
market shifts, all other factors being equal. 

A comparison of Figures A-6 and A-7 
illustrates the dramatic change in predicted 
aggregate growth rates for each vehicle 
category. The substantial reduction in 
anticipated fleet growth, compared to EPA's 
1975 estimates, results in substantial 
reductions in present estimates of aggregate 
annual costs that manufacturers would incur 
in quieting their trucks to comply with the 80 
dB regulation. 

Summary 

The results of the comparative analyses are 
presented in Table A-5 In terms of costs to 
meet the 80 dB regulation for the first three 
years following the effective date of the 

regulation. 

The manufacturer's estimate of cost in 1960 
dollars is substantially less than EPA’s 
original cost estimate updated to 1980 dollars. 
Furthermore, comparing the Agency's revised 


1980 estimates with Its original estimates In 
1980 dollars, reductions of 22^%. 18.4%. and 
17.5% are seen for the years 1082.1983. and 
1984 respectively. On this basis, the 80 dB 
regulation would be considerably less costly 
than originally projected by EPA. 
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Table A-4.—Comparison of Estimated In¬ 
creases in Operating Costs in Going From 
Current 83 dB'to 80 dB Regulation 


TrucS category 

Increased 
•varaga 
annua* teat 
cotts at 60 d8 

197$ I960* 

Increased 

average 

annual 

me Mntnea 
coats af 90 d6 

1975 I 960* 

Merkum gat... -. 

91 S3 

123 

934 

Merkum dteaai 

— 9 25 

95 

139 

Heavy gaa. 

_ 2 5 

45 

66 

Heavy rketel 

^ 1$ 41 

103 

160 


'8LS: industrial Products mdoi Gas 197$ 2260, i960 
599 4. Soil 197$ 249 0 I960 631 1 
>8LS Wap Pnoa inde« 197$ 1815 1990 269 9 


Table AS.—Comparison of Estimated Quiet¬ 
ing Costs, in Millions of Dollars, tor Truck 
Manufacturers To Meet trie 80 dd Regula¬ 
tion tor trio First 3 Years Following the 
Effective Date of the Regulation 
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Manutac- 
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190? 

1102 

1970 

1450 

1112 

1903 ..... 

113.9 

1939 

1579 

12S4 
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Table A-i.—Comparison of Gross Vehicle 
Weight Rating and Truck Categorization 
Schemes 


Great vefccte weight retng. in 
pounds 

Truck 

category 

tnduatry 

Oteaafcaflon 

10,001 to 14,000 . _ _ 

3 

Merkum 

14.001 10 19,000 . _ 

4 

M actum 

19,001 10 19,500_ __ 

9 

Medium 

19.501 feo 29,000.. 

a 

Medium 

26001 to 33,000 

7 

Heavy. 

Over 33.000. 

9 

IV 1 , y 


Table A-2.— SaJes-Weighted Unit Base Prices 
tor Trucks (Unregulated) 


Truck category 

1979 

1980 • 

M OONl 
change' 

Median gas 

97.070 

$12,019 

* 70 

**OQum Qm9m . ., 

9.919 

15157 

*•70 

Heavy gas 

- 14.099 

23.91 

+ 70 

Heavy Dteaai 

_ 31.021 

52.73 

470 


'Bureau oi Late* Stetetca (BL5| Produoar Pnca Indaa 
IPP1). 1975 154.1. 1900 2610. 


1 Revised EPA etbm**** are baaad on cur an t (Pal i960) 
econometnc torecette of aggregate Seat growth orewad by 
Data Ratoucaa incorporated (Reference 4) and EPA market 
•ftare projtdoni reflecting cwrent and projected mar*at 
Sand* (AppenO*. Figure A-31 
* Stipp«©d lo EPA by Inlamaftonal Harvester Company- 
tl/IIOS 


BILLING COOC 6540-27-41 


Table A-X—Comparison of Estimated Incre¬ 
mental Noise Abatement Costs to Meet 80 
dB Regulation From Current 83 dB Regula¬ 
tion by Truck category 


Truck cetegory 

Fha. 

1975 

esciudtfig 

trtnsmw 

eon 

ooven 

1900* 

eachjcbng 

frmam*. 

eon 

covert 

I960* 

including 

■rename. 

tion 

covers 

Medium get 

m 9179 

929 

9307 

Medium dteaai_ 

- 913 

872 

876 

Heavy get 

159 

299 

2*9 

Heavy rketai. 

292 

479 

497 


• BLS PP I 197$ 164 1, I960 2*1 • 

• Sale* weighted G 0 *U Desod on data ftubnvned 10 EPA by 
Interna tonal Harvester Company (12/19/90) 
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Figure A-l Historical Truck Market Share by GYWR 

Obtained from MVMA (Source: Reference 3) 
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Figure A-2 


Distribution of "Medium Truck" Configurations by 
GVW Rating Option (Source: Commercial Car Journal, 
11/19/80) 
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*7 Manufacturers 
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TRUCK CATEGORIES 


Note: The load carrying capability of a medium truck 
dictates Its category classification 
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Figure A-3 Realigned Market Shares by Truck Category 



Note: Predictions for years beyond 1980 in Categories 6, 7, and 8 are based on data 
provided to EPA by International Harvester Company. Predictions beyond 
1980 for categories 3, 4, and 5 are based on EPA's market share estimate of 
5 % for these combined categories. 
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Figure A-4 Dieselizatlon of Trucks by Truck Category 



Note: Data prior to, and including 1980, are based on historical Information 
provided by MVMA (Reference 3). Beyond 1980, GVWR 8 and GVWR 3-4-5 
represent EPA estimates; GVWR 6 4 7 represent CCJ projections (Refer¬ 
ence 6). 
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Figure A-5 EPA 1975 Truck Production Forecast 
(Source: Reference 1) 
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Figure A-6 Truck Production Forecast Utilizing Updated Market Share 
Projections and 1975 EPA Aggregate Growth Projections 
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Figure A-7 Truck Production Forecast Utilizing EPA/Chase Econometrics Updated 
. Market Share Projections and DRI Aggregate Growth Projection 
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GENERAL SERVICES 

administration 

41 CFR Part 101-36 

IfPMR Amendment F-461 

ADP Management; Condition Codes 

agency: General Services 

Administration. 

act ion: Final rule. __ 

summary: The General Accounting 
Office recommended that a single 
Government-wide condition coding 
system be developed to report the 
condition of excess personal property 
for disposal. GSA adopted this 
recommendation (except for 
reutilization of automatic data 
processing equipment (ADPE) and 
supplies) by amending Subpart 101- 
43.48 on April 20.1980. Paragraphs (e) 
and (f) of S 101-43.4801 define the 
condition codes. GSA is now expanding 
application of the single-position 
condition coding system to report the 
condition of excess ADPE and supplies 
for disposal by referencing 9 101-43.4801 
in Subpart 101-36,3. This action provides 
a uniform condition coding system 
throughout the Federal Government for 
utilization of personal property and 
excess ADPE and supplies without 
repeating the condition codes defined in 
Subpart 101-43.40. This regulation also 
updates and corrects GSA contacts and 
FPMR references contained In Subpart 
101-3647. 

EFFECTIVE DATE: This regulation was 
effective October 1,1900. To 
accommodate those agencies that 
cannot effect the transition from a two- 
position to a one-position coding system 
expeditiously, GSA has targeted full 
implementation for January 1,1901. 

FOR FURTHER INFORMATION CONTACT: 
|ohn F, Stewart. Procurement Policy and 
Regulations Branch. Policy and Analysis 
Division (202-506-0194). 

SUPPLEMENTARY INFORMATION: The 
General Services Administration has 
determined that this regulation will not 
impose unnecessary burdens on the 
economy or on individuals and. 
therefore, is not significant for the 
purposes of Executive Order 12044. 

Subpart 101-36.3—R©utilization of 
Automatic Data Processing Equipment 

and Supplies 

1 Section 101-36.301-17 is revised to 
read as follows: 

$ 101-36.301-17 Condition codes. 

Single-position alpha-numeric 
condition codes shall be used to define 
the condition of all excess ADPE and 
supplies reported to GSA for 
reutilization. These codes are defined in 
5101-43.4801 (e) and (f). The condition 


code reporting procedure is outlined in 
§ 101-30.4702. 

Subpart 101-36.47—Reports 

2. Sections 101-30.4701-1 and 101- 
30.4701-2 are revised to read as follows: 

§ 101-36.4701-1 Reports by ADP units. 

Reports of sharing and of services 
obtained from a commercial source by 
ADP units shall be submitted on GSA 
Form 2O08A to the appropriate ADP 
sharing exchange not later than the 15th 
of January, April, July, and October of 
each year. (See GSA Bulletin FPMR F- 
115 for current ADP sharing exchange 
addresses.) 

9 101-36.4701-2 Centralized reporting. 

Federal agencies may elect to submit 
quarterly reports on a centralized basis 
at any organizational level desired. 
Federal agencies electing this method of 
reporting shall inform the General 
Services Administration (C1SE). 
Washington. DC 20405, to this effect and 
explain the reporting procedures to be 
followed. 

3. Section 101-30.4702 is amended to 
revise the introductory paragraph and 
paragraph (b) to read as follows: 

9 101-36.4702 Reporting excess or 
txchangs/sale ADPE. 

Excess ADPE or exchange/sale ADPE 
•hall be reported on an original and four 
copies of SF120, Report of Excess 
Personal Property (illustrated at 9 101- 
30.4901-120), and. when necessary. SF 
120A. Continuation Sheet (Report of 
Excess Personal Property). (Excess ADP 
supplies and support equipment, as 
defined in 9 101-36.301-l(d). with an 
OAC of $1,500 or less shall be reported 
to the Federal Property Resources 
Service for regional office screening in 
accordance with 9 101-43.4801.) Any 
questions should be referred to the 
General Services Administration (CISE), 
Washington, DC 20405, for resolution. 

• • • • • 

(b) The SF 120 shall include the 
appropriate condition code designation 
as defined in 9 101-43.4001 and shall 
contain the manufacturer’s name, 
equipment type and model number, and 
full description of the ADPE to 
determine whether the ADPE may 
satisfy another agency’s requirement. 
Since ADPE suppliers have adopted no 
uniform method of identifying certain 
ADPE systems, components, features, 
cables, or other devices, such as 
terminators and junction boxes used 
with the equipment, the complete 
nomenclature for this equipment as used 
by the supplier shall be identified and 
reported on the SF 120. Parts or devices 
shall not be removed after reporting the 


ADPE to GSA as excess. If any part or 
device has been removed from the 
ADPE. a statement identifying those 
parts or devices shall be made on the SF 
120. In addition, the status of each 
individual component and feature shall 
be shown to indicate whether it is 
leased, purchased, or leased with option 
to purchase. If the equipment is leased 
or leased with option to purchase, the 
fair value Bhall be shown on the SF 120. 
The fair value is the difference between 
the original acquisition cost and accrued 
purchase option credits. Government 
owned and leased ADPE shall not be 
reported on the same SP120. 

• • • • • 

(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c)) 

Dated: January 16,1961. 

Ray Kline. 

Acting Administrator of General Services . 

[TO Doc. il-SKJ Filed *44 a«n| 
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41 CFR Part 105-60 • ~ 

(ADM 7900.3A) 

Public Availability of Agency Records 
and Informational Materials; Revisions 
to Public Access Regulations 

agency: General Services 
Administration. 

action: Final rule._ 

summary: This final rule provides 
procedures for public access to GSA 
records under the Freedom of 
Information Act (5 U.S.C. 552). The 
Administrator of General Services is 
required by law to issue these 
regulations. 

effective DATE: January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 

Rebecca P. Thompson. Attorney- 
Advisor. Information and Privacy (202- 
500-0751). 

SUPPLEMENTARY INFORMATION: On 

February 26.1975, the Administrator of 
General Services published in the 
Federal Register (40 FR 0200) public 
access regulations implementing the 
Freedom of Information Act (5 U.S.C 
552, "FOIA”). Those regulations 
combined instructions to the public on 
reviewing and obtaining copies of GSA 
records and provided guidance to GSA 
officers and employees on processing 
FOIA requests. On November 3,1980, 
GSA published a proposed rule (45 FR 
72714) to simplify procedures for the 
public's review of GSA records by 
separating the procedures for public 
access from the procedures for GSA 
employees to follow. Interested persons 
were allowed until January 2,1981, to 
submit comments on the proposal. No 
unfavorable comments have been 
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received, and the proposed rule is 
hereby adopted without change and is 
set forth below. GSA's newly revised 
Internal procedures for processing FOIA 
requests will appear as part of the GSA 
order system. Procedures for access to 
records on deposit from other agencies 
in the Federal Records Centers are 
found in 41 CFR Part 105-61. 

Accordingly. Part 105-60 is revised to 
read as follows: 

PART 105-60—PUBLIC AVAILABILITY 
OF AGENCY RECORDS AND 
INFORMATIONAL MATERIALS 

Sec. 

105-60000 Scope of part. 

Subpart 105-60.1—General Provisions 
!05-00.101 Purpose. 

105-60.102 Application. 

105-60.103 Policy. 

105-60.103-1 Availability of records. 
105-60.103-2 Applying exemptions. 
105-60.104 Records of other agencies. 
105-60.105 Inconsistent directives of GSA 
superseded. 

Subpart 105-60.2—Publication of General 
Agency Information and Rules in the 
Federal Register 

See. 

105-60-201 Published information and rules. 
105-00 202 Published materials available for 
sale to the public. 

Subpart 105-60.3—Availability of Opinions, 
Orders. Policies, Interpretations, Manuals, 
and Instructions 

105-60301 General. 

105-60.302 Available materials. 

105-60.303 Rules for public inspection and 
copying. 

105-60 304 Index. 

105-60.305 Fees. 

105-00.305-1 Scope of section. 

105-60.305-2 Record material available 
without charge. 

105-60.305-3 Copy of GSA records available 
at a fee. 

105-60.305-4 Woiver of fee. 

105-60.305-5 Searches 

105-60.305-6 Prepayment of fees over $10. 

105-60.305-7 Form of payment. 

105-60.305-6 Fee schedule. 

105-60.305-6 Fees for authenticated and 
attested copies. 

Subpart 105-60.4—Described Records 

105-60.401 General. 

105-60.402 Procedures for making records 
available. 

105-60.402-1 Submission of requests for 
described records. 

105-60.402-2 Response to initial requests. 
105-60.403 Appeal within GSA. 

105-60.404 Extension of time limits. 

Subpan 105-60.5—Exemptions 

. 105-60 501 Categories of records exempt 
from disclosure under FOIA. 

Subpan 105-60.6—Subpoenas or Other 
Legal Demands for Records 

105-60.601 Service of subpoena or other 
legal demand. 

105-60 601-1 GSA administrative records. 


105-60.601-2 Records transferred to the 
National Archives and Records Service. 

Authority: The provisions of this Part 105- 
60 are issued under section 205(c) of the 
Federal Property and Administrative Services 
Act of 1949. as amended. 63 Stnt 390. 40 
U.S.C. 486(c); and 5 U.S.G 552 (Pub. L 90-23. 
as amended by Pub. L 93-502). 

} 105-60.000 Scope of part. 

This part sets forth policies and 
procedures concerning the availability 
to the public of records held by GSA 
with respect to: (a) Agency organization, 
functions, decisionmaking channels, and 
rules and regulations of general 
applicability, (b) agency final opinions 
and orders, including policy statements 
and staff manuals, (c) operational and 
other appropriate agency records, and 
(d) agency proceedings. This part also 
covers exemptions from disclosure of 
these records: procedures for the 
guidance of the public in inspecting and 
obtaining copies of GSA records; and 
the service of a subpoena or other legal 
demand with respect to records. 

Subpart 105-60.1—General Provisions 
5 105-60.101 Purpose. 

This Part 105-60 implements the 
provisions of the Freedom of 
Information Act, 5 U.S.C. 552 ("FOIA") 
(Pub. L 90-23, which codified Pub. L BO- 
487 and amended section 3 of the 
Administrative Procedure Act, formerly 
5 U.S.C. 1002 (1964 ed.); and Pub. L 93- 
502, popularly known as the Freedom of 
Information Act Amendments of 1974.) 
This part prescribes procedures by 
which the public may inspect and obtain 
copes of GSA records under the FOIA. 

$ 105-60.102 Application. 

This Part 105-60 applies to all records 
and informational materials generated, 
developed, or held by GSA which come 
within the scope of 5 U.S.C. 552. 

5105-60.103 Policy. 

5 105-60.103-1 Availability of records. 

GSA records are available to the 
greatest extent possible in keeping with 
the spirit and intent of the FOIA. GSA 
will furnish them promptly to any 
member of the public upon request 
addressed to the office designated in 
5 105-60.402-1 at fees specified in $ 105- 
60.305-8. The person making the request 
need not have a particular interest in the 
subject matter, nor must that person 
provide justification for the request. The 
requirement of the FOIA that records be 
available to the public refers only to 
records in being at the date of the 
request and imposes no obligation on 
GSA to compile a record in response to 
a request. 

$ 105-60.103-2 Applying exemptions. 

GSA may deny a request for a GSA 


record If the records falls within an 
exemption to the FOIA as outlined in 
Subpart 105-60.5. Except when a record 
is classified or when disclosure would 
violate any Federal statute, the authority 
to withhold a record from disclosure is 
permissive rather than mandatory. GSA 
will not withhold a record unless there 
is a compelling reason to do so. In the 
absence of a compelling reason. GSA 
will disclose a record although it 
otherwise is subject to exemption. 

5 105-60.104 Records of other agencies. 

(a) Other agencies* records managed 
and administered by GSA. The 
availability of records of other agencies 
located in the National Archives of the 
United States and Federal Archives and 
Records Centers is governed by Part 
105-61 (Public Use of Records. Donated 
Historical Materials, and Facilities in 
the National Archives and Records 
Service). 

(b) Current records of other agencies . 
If GSA receives a request to make 
available current records that are the 
primary responsibility of another 
agency. GSA will refer the request to the 
agency concerned for appropriate 
action. GSA will Inform the requester 
that GSA has forwarded the request to 
the responsible agency. 

$ 105-60.105 Inconsistent directives of 
GSA superseded. 

Any policies and procedures in any 
GSA directive that are inconsistent with 
the policies and procedures set forth in 
this Part 105-60 are superseded to the 
extent of that inconsistency. 

Subpart 105-60.2—Publication of 
General Agency Information and Rules 
In the Federal Register 
5105-60.201 Published Information and 
rulea. 

In accordance with paragraph (a)(1) of 
the FOIA (5 U.S.C. 552(a)(1)), GSA 
publishes in the Federal Register, for the 
guidance of the public, the following 
general information concerning GSA: 

(a) Description of the organization of 
the Central Office and regional offices 
and the established places at which, the 
employees from whom, and the methods 
whereby the public may obtain 
information, make submittals or 
requests, or obtain decisions. 

(b) Statements of the general courses 
and methods by which GSA functions 
are channeled and determined, including 
the nature and requirements of all 
formal and informal procedures 
available. 

(c) Rules of procedure, descriptions of 
forms available or the places where 
forms may be obtained, and Instructions 
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on the scope and contents of all papers, 
reports, or examinations. 

(d) Substantive rules of general 
applicability adopted as authorized by 
law and statements of general policy or 
interpretations of general applicability 
formulated and adopted by GSA. 

(e) Each amendment, revision, or 
repeal of the materials described in this 
§ 105-60.201. 

< 105-60.202 Published materials available 
ror sale to the public. 

Substantive rules of general 
ipplicability adopted by GSA as 
authorized by law which this agency 
publishes in the Federal Register and 
which GSA make9 available for sale to 
the public are the Federal Procurement 
Regulations, the General Services 
Administration Procurement 
Regulations, the Federal Property 
Management Regulations, and the 
General Services Administration Office 
of Acquisition Policy Regulations. These 
series of regulations are codified in Title 
41 of the Code of Federal Regulations 
and also are published in looseleaf 
volume form. The looseleaf version of 
the Federal Procurement Regulations is 
available for purchase from the 
Superintendent of Documents. U.S. 
Government Printing Office. 

Washington. DC 20402. at prices 
established by that office. In addition, 
all of these regulations are available for 
sale by the Superintendent of 
Documents in (a) daily Federal Register 
form and (b) Code of Federal 
Regulations form, at prices established 
by that office. 

Subpart 105-60.3— Availability of 
Opinions, Orders, Policies, 
Interpretations, Manuals, and 
Instructions 
$105-60.301 General. 

GSA makes available for public 
inspection and copying the materials 
described in paragraph (a)(2) of the 
FOIA (5 U.S.C. 552(a)(2)). which are 
listed in i 105-60.302, and an Index of 
those materials as described in $ 105- 
60 . 304 , at convenient locations and 
times. Central Office materials are 
located in Washington, DC; some are 
also available at GSA regional offices. 
Each regional office has the materials of 
its region. All locations provide public 
reading rooms or selected areas for the 
inspection and copying of documents. 
Reasonable copying services are 
furnished at fees specified in i 105- 
00.305. 

$ 105-60.302 Available materials. 

GSA materials available under this 
Subpart 105-60.3 are as follows: 

(a) Final opinions, including 
concurring and dissenting opinions and 


orders, made in the adjudication of 
cases. 

(b) Those statements of policy and 
interpretations which have been 
adopted by GSA and are not published 
In the Federal Register. 

(c) Administrative staff manuals and 
instructions to staff affecting a member 
of the public unless these materials are 
promptly published and copies offered 
for sale. (Any materials published and 
offered for sale also will be available in 
each reading room.) 

$ 105-60.303 Rules for public Inspection 
end copying. 

(a) Locations. Reading rooms or 
selected areas containing the materials 
available for public inspection and 
copying, described in S 105-60.302, are 
located in the following places: 

Central Office 

(GSA Headquarters), Washington. DC. 

Telephone: 202-566-1240 
General Services Administration. 18th A 
F Sts. NW.. Library (Room 1033), 
Washington. DC 20405 
Region 1 

Boston. Massachusetts (Comprising the 
States of Connecticut, Maine. 
Massachusetts. New Hampshire, 
Rhode Island, and Vermont). 
Telephone: 617-223-2868 
Business Service Center. General 
Services Administration. John W. 
McCormack Building, Post Office & 
Courthouse. Boston. MA 02109 
Region 2 

New York. New York (Comprising the 
States of New Jersey. New York, the 
Commonwealth of Puerto Rico and the 
Virgin Islands). Telephone: 212-264- 
1234 

Business Service Center. General 
Services Administration, 28 Federal 
Plaza, NY. NY 10007 
National Capital Area 
Washington, DC (Comprising the 
District of Columbia and the 
metropolitan area). Telephone: 202- 
472-1804 

Business Service Center. General 
Services Administration. 7th A D 
Streets SW„ Rm. 1050, Washington. 

DC 20407 

Region 3 

Philadelphia. Pennsylvania (Comprising 
the States of Delaware. Maryland, 
Pennsylvania. Virginia, and West 
Virginia). Telephone: 215-597-9613 
Business Service Center, General 
Services Administration. 9th h Market 
Sts., Rm. 5142. Philadelphia, PA 19107 

Region 4 

Atlanta, Georgia (Comprising the States 
of Alabama. Florida. Georgia. 
Kentucky. Mississippi. North Carolina. 
South Carolina, and Tennessee). 
Telephone: 404-221-5103 


Business Service Center, General 
Services Administration. Richard B. 
Russell Federal Building. U.S. 
Courthouse, 75 Spring Street SW., 
Atlanta. CA 30303 
Region 5 

Chicago. Illinois (Comprising the States 
of Illinois. Indiana. Michigan, Ohio. 
Minnesota, and Wisconsin). 
Telephone: 312-353-5383 
Business Service Center. General 
Services Administration. 230 South 
Dearborn Street, Chicago, IL 60604 

Region 6 

Kansas City. Missouri (Comprising the 
States of Iowa. Kansas, Missouri, and 
Nebraska). Telephone: 816-926-7203 
Business Service Center, General 
Services Administration, 1500 East 
Bannister Road, Kansas City. MO 
64131 
Region 7 

Fort Worth. Texas (Comprising the 
States of Arkansas, Louisiana. New 
Mexico. Texas, and Oklahoma). 
Telephone: 817-334-3284 
Business Service Center. General 
Services Administration, 819 Taylor 
Street. Fort Worth. TX 76102 
Region 8 

Denver, Colorado (Comprising the 
States of Colorado. North Dakota, 
South Dakota. Montana. Utah, and 
Wyoming). Telephone: 303-324-2218 
Business Service Center, General 
Services Administration. Building 41, 
Denver Federal Center. Denver. CO 
80225 
Region 9 

San Francisco. California (Comprising 
the States of Hawaii. California, 
Nevada, and Arizona). Telephone: 
415-556-0877 

Business Service Center. General 
Services Administration. 525 Market 
Street. San Francisco. CA 94105 
Region 10 

Seattle. Washington (Comprising the 
States of Alaska, Idaho, Oregon, and 
Washington). Telephone: 206-442- 
5556 

Business Service Center, General 
Services Administration. 440 Federal 
Building. 915 Second Avenue, Seattle, 
WA 98174 

(b) Time , The reading rooms or 
selected areas will be open to the public 
during the hours of business of the GSA 
office in which they are located. 

(c) Copying . GSA will furnish 
reasonable copying services at fees 
specified in { 105-80.305. The fees will 
be posted in each reading room or 
selected area. In suitable circumstances, 
a member of the public may receive 
authorization to copy materials 
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personally under the procedures 
determined by the authorizing official 
(the Director of Public Information in the 
Central Office or the Assistant Regional 
Administrator for External Affairs in the 
regional offices). 

(d) Reading room and selected area 
rules . (If Age. GSA will not give 
permission to inspect materials to a 
person under 16 years of age unless 
accompanied by an adult who agrees to 
remain with the minor while the minor 
uses the materials. 

(2) Handling of materials . The 
unlawful removal or mutilation of 
materials is forbidden by law and is 

K 'shable by fine or imprisonment or 
. When requested by a reading 
room or selected area attendant, a 
person inspecting materials must 
present for examination any briefcase, 
handbag, notebook, package, envelope, 
book, or other article that could contain 
GSA informational materials. 

(3) Reproduction services. The GSA 
Central Office Library or the Regional 
Business Service Centers will furnish 
"reasonable reproduction” services for 
available materials at the fees specified 
in S 105-60.305. 

{105-60.304 Index. 

GSA will maintain and make 
available for public inspection and 
copying current indexes arranged by 
subject matter providing identifying 
information for the public regarding any 
matter issued, adopted, or promulgated 
after July 4.1967. and described in 
$ 105-60.302. GSA will publish quarterly 
and make available copies of each index 
or supplements thereto. The index will 
be maintained for public inspection in 
each reading room. 

{105-60.305 Fees. 

{ 105-60.305-1 Scope of section. 

This section set forth policies and 
procedures to be followed in the 
assessment and collection of fees from a 
requester for the search and 
reproduction of GSA records. 

{ 105-60.305-2 Record material available 
without charge. 

Each GSA reading room or selected 
area provides a rack displaying GSA 
records available to the public in that 
region. Certain material related to bids 
(excluding construction plans and 
specifications) and any material 
displayed on the rack are available 
without charge upon request. 

{ 105-60.305-3 Copy of GSA records 

svslLsbie at a fee. 

GSA will make a record not subject to 
exemption available at a time and place 
mutually agreed upon by GSA and the 
requester. GSA will agree either to (a) 1 

Y-A270I0 0077(04K26-JAN-Sl-l2J5K)n 


show the originals to the requester, (b) 
make one copy available at a fee. or (c) 
a combination of these alternatives. In 
the case of voluminous materials. GSA 
will make copies as quickly as possible. 
GSA may make a reasonable number of 
additional copies at a fee when 
commercial reproduction services are 
not available to the requester. 

§ 105-60.305-4 Waiver of fee. 

Any request for waiver or reduction of 
a fee should be included in the initial 
letter requesting access to GSA records 
under { 105-60.402-1. The waiver 
request should explain how waiver of 
fees primarily would benefit the public 
and should comment on the following: 

(a) How release of the records in 
whole or in part primarily will benefit 
the general public interest rather than a 
commercial, financial or other private 
interest, specifically; 

(1) Whether the requested information 
is available to the general public 
through other sources; 

(2) How disclosure of the records will 
enhance civic activities or the quality of 
national life (e.g.. in the ureas of public 
safety, public health, economic well¬ 
being. and integrity and efficiency in 
government); 

(3) How the requester intends to 
disseminate the records (or the public 
benefits resulting from the disclosure of 
the records) to a substantial part of the 
general public. 

(b) How waiver of fees will meet the 
needs of indigent persons or relieve 
substantial personal hardship. 

(c) How the cooperation of the 
requester has limited a costly request 
resulting in a reduction of GSA 
processing costs. 

{105-60.305-5 Searches. 

(a) GSA may charge for the time spent 
in the following activities in determining 
"search time” subject to applicable fees 
as provided in $ 105-60.305-8: 

(1) Time spent in trying to locote GSA 
records which come within the scope of 
the request; 

(2) Time spent in cither transporting a 
necessary agency searcher to a place of 
record storage, or in transporting 
records to the locations of a necessary 
agency searcher and 

(3) Direct costs involving the use of 
computer time to locate and extract 
requested records. 

(b) GSA will not charge for the time 
spent in the following activities in 
delermining "search time” subject to 
applicable fees as provided in ( 105- 
60.305-6: 

(1) Time spent in examining a 
requested record to determine whether 
GSA can or should assert an exemption; 
or 


(2) Time spent in deleting exempt 
matter being withheld from records 
otherwise made available; or 

(3) Time spent In monitoring a 
requester's inspection of disclosed 
agency records: or 

(4) Time spent In operating 
reproduction facilities. 

{ 105-60.305-6 Prepayment of fees over 
$10. 

GSA will require prepayment of fees 
for search and reproduction which are 
likely to exceed $10. When the 
anticipated total fee exceeds $10. the 
requester will receive notice to prepay, 
and GSA will remit the excess paid by 
the requester or will bill the requester an 
additional amount according to 
variations between the final fee and the 
amount prepaid. 

{ 105-60.305-7 Form of payment 

Requesters should pay fees by check 
or money order made out to the General 
Services Administration and addressed 
to the official named by GSA in its 
correspondence. 

{ 105-60.305-6 Fee schedule. 

In computing applicable fees. GSA 
will consider only the following costs In 
providing the requested records: 

(a) Reproduction fees. (1) The fee for 
reproducing copies of GSA records (by 
routine electrostatic copying) up to and 
including 8Vfr by 14 inches is $0.10 per 
page. 

(2) The fee for reproducing copies of 
GSA records over 8 Mi by 14 inches or 
whose physical characteristics do not 
permit reproduction by routine 
electrostatic copying or which require 
reduction, enlargement, or other special 
technical services is the direct cost of 
reproducing the records through 
Government or commerical sources. 

(b) Search fees . (1) The standard 
search fee is $5 per hour or fraction 
thereof beyond the initial half hour used 
to locate the requested records. 

(2) When GSA must use professional 
staff to search for the requested records 
because clerical staff would be unable 
to locate them, the search fee is $10 per 
hour or fraction thereof beyond the 
initial half hour used to locate the 
requested records. 

(3) When the search includes 
nonpersonnel expenditures to locate and 
extract requested records, such as 
computer time or transportation 
expenses, the applicable fee is the direct 
cost to GSA. 

§ 105-60.305-9 Fees for authenticated and 
attested copies. 

The fees set forth in $ 105-80.305-8 
apply to requests for authenticated and 
attested copies of GSA records. 
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Subpart 105-60.4—Described Records 

9 105-60.401 General. 

(a) Except for records made available 
in accordance with Subparts 106-60.2 
and 105-60.3, CSA promptly will make 
records available to a requester when 
the request reasonably describes the 
records unless GSA invokes an 
exemption in accordance with Subpart 
105-60.5. Although the burden of 
reasonable description of the records 
rests with the requester, GSA will assist 
in identification. 

(b) Upon receipt of a request that does 
not reasonably describe the records 
requested. GSA may contact the 
requester to seek a more specific 
description. The 10-workday time limit 
set forth in { 105-60.402-2 will not start 
until the official identified in $ 105- 

60.402- 1 receives a request reasonably 
describing the records. 

} 105-60.402 Procedures for making 
records available. 

This section sets forth Initial 
procedures for making records available 
when they are requested. These 
procedures do not apply to records of 
other agencies that have been 
transferred to the National Archives and 
Records Service in accordance with the 
Federal Records Act of 1950 (44 U.S.C, 
2103 and 3103); in those cases, the 
procedures in Part 105-61 govern. 

§ 105-60.402-1 Submission of requests 
for described records. 

For records located in the GSA 
Centra! Office, the requester should 
submit a request in writing to the 
director of Public Information, General 
Services Administration (XI). 

Washington, DC 20405. For records 
located in the GSA regional offices, the 
requester should submit a request to the 
Assistant Regional Administrator for 
External Affairs for the relevant region, 
at the address listed in { 105-60.303(a). 
Requests should include the words, 
FREEDOM OF INFORMATION 
REQUEST.” prominently marked on 
both the face of the request letter and 
the envelope. The 10-workday time limit 
for agency decisions set forth in $ 105- 

60.402- 2 begins with receipt of a request 
in the office of the appropriate official 
identified in this section. A requester 
who has questions concerning an FOIA 
request may consult the GSA Director of 
Public Information. 18th and F Streets 
NW., Washington, DC 20405 (202) 566- 
1231. 

! 105-60.402-2 Response to Initial 

requests. 

CSA will mail a response to an initial 
rOIA request within 10 workdays (that 
is. excluding Saturdays. Sundays, and 


legal public holidays) after receipt of a 
request by the office of the appropriate 
official specified in $ 105-60.402-1. In 
unusual circumstances. GSA will inform 
the requester of the agency's need to 
take an extension of time. 

$ 105-60.403 Appeal within GSA. 

(a) A requester who receives a denial, 
in whole or in part, of a request may 
appeal that decision within GSA. The 
requester shall direct the appeal to the 
Director of Public information. General 
Services Administration (XI). 
Washington. DC 20405, regardless 
whether the denial being appealed was 
made by a Central Office official or by a 
Regional Administrator. 

(b) The Director of Public Information 
must receive an appeal no later than 30 
calendar days after receipt by the 
requester of the initial denial of access. 

(c) The requester must appeal in 
writing and include a brief statement of 
the reasons he or she thinks GSA should 
release the records and enclose copies 
of the initial request and denial. The 
appeal letter should include the words, 

' FREEDOM OF INFORMATION 
APPEAL.*' on both the face of the appeal 
letter and on the envelope. GSA has 20 
workdays after the receipt of an appeal 
to make a determination with respect to 
the appeal. The 20-workday time limit 
shall not begin until the office of the 
Director of Public Information receives 
the appeal. 

(d) If the Administrator of General 
Services made the initial denial, there 
shall be no right to appeal within GSA. 

(e) A requester who has received a 
denial of an appeal, or who has no right 
of appeal within GSA. may seek judicial 
review of GSA's decision in the United 
States district court in the district in 
which the requester resides or has a 
principal place of business, or where the 
records are situated or in the District of 
Columbia. 

i 105-60.404 Extension of time limits. 

In unusual circumstances the Director 
of Public Information may extend the 
time limits prescribed in Si 105-60.402 
and 105-60.403. GSA will provide a 
written notice to the requester of any 
extension of time limits. 

Subpart 105-60.5—Exemptions 

§ 105-60.501 Categories of records 
exempt from disclosure under the FOIA 

(a) 5 U.S.C 552(b) provides that the 
requirements of the FOIA do not apply 
to matters that are: 

(1) Specifically authorized under 
criteria established by an Executive 
order to be kepi secret in the interest of 
national defense or foreign policy and 


that are. in fact, properly classified 
under the Executive order. 

(2) Related solely to the internal 
personnel rules and practices of an 
agency: 

(3) Specifically exempted from 
disclosure by statute, other than the 
Privacy Act. provided that the statute (i) 
requires that the matters be withheld 
from the public in such a manner as to 
leave no discretion on the issue or (ii) 
establishes particular criteria for 
withholding or refers to particular types 
of matters to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person that are privileged or 
confidential: 

(5) Interagency or intra-agency 
memorandums or letters which would 
not be available by law to a party other 
than an agency in litigation with the 
agency; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy: 

(7) Investigatory records compiled for 
law enforcement purposes, but only to 
the extent that the production of those 
records would: 

(i) Interfere with enforcement 
proceedings; 

(ii) Deprive a person of a right to a fair 
trial or an impartial adjudication; 

(iii) Constitute an unwarranted 
invasion of personal privacy; 

(iv) Disclose the identity of a 
confidential source and, in the case of a 
record compiled by a criminal law 
enforcement authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the 
confidential source; 

(v) Disclose investigative techniques 
and procedures; or 

(vi) Endanger the life or physical 
safety of law enforcement personnel* 

(8) Contained in or related to 
examination, operating, or condition 
reports prepared by. on behalf of. or for 
the use of an agency responsible for the 
regulation or supervision of financial 
institutions; and 

(9) Geological and geophysical 
information and data. Including maps, 
concerning wells. 

(b) GSA will provide any reasonably 
segregate portion of a record to a 
requester after deletion of the portions 
that are exempt under this section. 

(c) GSA will invoke no exemption 
under this section if the requested 
records would be available under the 
Privacy Act of 1974 and implementing 
regulations. Part 105-64, or if disclosure 
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would cause no demonstrable harm to 
any public or private interest. 

Subpart 105-60.6—Subpoenas or 
Other Legal Demands for Records 

§ 105-60.601 Service of subpoena or other 
legal demand. 

9 105-60.601-1 GSA administrative 
records. 

(8) A subpoena duces tecum or other 
legal demand for the production of 
records held by GSA should be 
addressed to the General Counsel 
General Services Administration (L). 
Washington. DC 20405. with respect to 
GSA Central Office records; to the 
appropriate Regional Counsel for 
records in GSA regional offices; or to the 
Administrator of General Services. 

(b) The General Counsel Deputy 
General Counsel Assistant General 
Counsels. Inspector General and. with 
respect to records in a GSA regional 
office, also the Regional Administrator 
and Regional Counsel are the only GSA 
employees authorized to accept service 
of a subpoena duces tecum or other 
legal demands on behalf of GSA. 

9 105.60.601-2 Records Transferred to the 
National Archives and Records Service. 

(a) Access to records transferred to a 
Federal Archives and Records Center 
(sec 9 105-61.001-3) is controlled by the 
instructions and restrictions imposed on 
GSA by the Federal agency that 
transferred the records to the Federal 
Records Center. GSA will honor a 
subpoena duces tecum or other legal 
demand for the production of these 
records, to the extent required by law, if 
the transferring agency has imposed no 
restrictions. In contrast, when the 
transferring agency has imposed 
restrictions. GSA will notify the 
authority issuing the subpoena or other 
legal demand and will request authority 
to pursue the matter directly with the 
transferring agency. 

(b) The Administrator of General 
Services, the Archivist of the United 
States, the General Counsel the Deputy 
General Counsel the Assistant General 
Counsels, the Regional Administrators, 
and the Regional Counsels, as 
appropriate, and the Director of the 
Federal Archives and Records Center in 
which records are stored are the only 
GSA officials authorized to accept a 
subpoena or other legal demand for 
records transferred to a Federal 
Archives and Records Center. 

(c) A subpoena duces tecum or other 
legal demand for the production of 
records designated as "archives" or 
“donated historical materials’* 
administered by the National Archives 
and Records Service (see 99 105-61.001- 


2 and 105-61.001-4) may be served only 
on the Administrator of General 
Services, the Archival of the United 
States, the General Counsel or the 
appropriate Assistant Archivist. 
Regional Counsel Director of a Federal 
Archives and Records Center, or 
Director of a Presidential Library. 

Dated: January 15,1981. 

Ray Kline. 

Acting Administrator of General Services. 
|fr Doc «i-zxa F\w i-aa-ai. in «*i 

BILLING COOC 6*20-3#-* 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

42 CFR Part 60 

45 CFR Part 126 

Health Education Assistance Loan 
Program 

agency: Public Health Service (PHS). 
(HHS). 

action: Final regulations. 

summary: This rule amends regulations 
for the Health Education Assistance 
Loan (HEAL) Program, authorized by the 
PHS Act. by: (1) removing the 
prohibition against receipt of a HEAL 
loan during the same school year in 
which a student receives loans from 
other federally provided or assisted loan 
programs under part B of Title IV of the 
Higher Education Act of 1965. (2) 
establishing a more flexible definition of 
academic year, (3) raising the maximum 
amount which may be borrowed, (4) 
changing the maximum interest rate, and 
(5) redesignating the location of the 
regulations in the code of Federal 
Regulations (CFR). 

effective DATE: These regulations are 
effective on January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Alice Swift. Bureau of Health. 
Personnel Development and Service, 
Health Services Administration. 3700 
East-West Highway. Center Building. 
Room G-66, Hyattsville. Maryland 20782 
(Telephone 301-436-6788). 
SUPPLEMENTARY INFORMATION: The U.S. 
Commissioner of Education, Department 
of Health. Education, and Welfare, with 
the approval of the Secretary of Health. 
Education and Welfare published in the 
Federal Register on August 3,1978 (43 
FR 34320) inlerim-final regulations 
adding a new part 128 entitled “Health 
Education Assistance Loan Program** to 
Title 45 of the CFR. This new part 128 
established the HEAL Program 


authorized by section 727 of the PHS 
Act. 

Section 727 of the Act (42 U.S.C. 294) 
authorizes the Secretary to provide a 
Federal program of student loan 
insurance for graduate students in 
health professions schools of medicine, 
osteopathic medicine, dentistry, 
veterinary medicine, optometry, 
podiatry, public health and pharmacy. 

The Assistant Secretary for Health, 
HHS. with the approval of the Secretary 
of HHS, is amending the interim-final 
regulations to implement the provisions 
of Title U of Pub. L. 96-76, Pub. L. 96-538, 
and to Include other necessary technical 
changes. These changes are issued as 
final regulations. The Department will 
later issue additional amendments to 
these regulations which will address the 
public comments on the interim-final 
rule. 

This rule also transfers the HEAL 
Program regulations from Part 126 of 
Title 45, CFR (Public Welfare) to a new 
Part 60 in Title 42. CFR (Public Health). 
Accordingly. 45 CFR Part 128 is now 
reserved. TTiis redesignation reflects the 
transfer of the Federal administration of 
the HEAL Program from the Office of 
Education to the PHS. This transfer was 
announced in a notice in the Federal 
Register of May 21,1980. 

*Hie Department certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities as defined by 
the Regulatory Flexibility Act, Pub. L 
96-354, since the regulations are 
technical in nature in that they 
implement statutory changes and 
redesignate existing regulations in the 
Code of Federal Regulations. 

The following is a brief summary of 
these changes: 

9 126.5(60.5) Who is on eligible Student 
borrower? 

Section 126.5(g) of the interim-final 
regulations prohibits the receipt of a 
loan under the guaranteed student loan 
program for any part of the same 
academic year during which a HEAL 
loan is received. The regulations have 
been amended by deleting this 
paragraph to reflect the amendment 
made by Pub. L 96-538, enacted 
December 17.1980. 

9 126.7 (60.7) The loan application 
process . 

Sections 128.7(b) and 126.10, new 
60.7(b) and 60.10, have been revised lo 
reflect the standard definition of 
academic year contained in other 
student assistance programs authorized 
under the PHS Act. Under the current 
definition in the interim-final 
regulations, an academic year is 12 
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months in duration. The normal 
academic term for most health 
professions schools is 9 months. It is 
possible, therefore, for a full academic 
year to be completed and another 
academic year to begin within 12 
months. This amendment will permit the 
calculation of loan amounts on the basis 
of approximately a 9-month academic 
session extending from September to 
June. 

§ 125.10 (60, W) How much can be 

borrowed? 

Section 126.10 of the interim-final 
regulations provides that eligible 
students enrolled in programs of 
medicine, osteopathic medicine, 
dentistry, veterinary medicine, 
optometry, podiatry, and public health 
may borrow up to $10,000 principal for 
each academic year, up to a total 
principal amount of $50,000. A pharmacy 
student may borrow up to $7,500 
principal for each academic year, up to a 
total principal amount of $37,500. Pub. L 
96-76, enacted September 29,1979, 
increases the authority of the Secretary 
to provide loan insurance for students in 
schools of medicine, osteopathic 
medicine, and dentistry up to $15,000 a 
year and an aggregate sum of $80,000, if 
the Secretary determines that the cost of 
education requires this higher loan limit. 
The regulations have been amended to 
reflect this statutory change. 

1125.13(60.13) Interest 

In accordance with Section 731(b) of 
the Act prior to its amendment by Pub. 

L 96-536, 5 126.13 of the regulations 
provides that the interest rate on a 
HEAL loan may not exceed 12 percent 
per year on the unpaid principal balance 
of the loan. Pub. L 96-538 amended 
section 731 to provide that the maximum 
interest rate may not exceed the average 
of the bond equivalent rates of the 91- 
day Treasury bills auctioned for the 
previous quarter plus 3 Vi percentage 
points, rounded to the next higher one- 
eighth of 1 percent. These regulations 
revise the interim-final regulations to 
reflect this change. 

When these regulations become 
effective, they will apply to all HEAL 
loans, including outstanding loans. 

except that; 

L The new loan limits will only apply 
to educational costs beginning with the 
1980-81 academic year. 

2. School officials and lenders should 
apply the new definition to the 
academic year beginning July 1.1980. 

3. New interest rates will not apply to 
outstanding loans bul will apply to new 
Hr \L loans made after January 27.1981. 

Ihese amendments are technical in 
nature in that they implement statutory 


changes and redesignate existing 
regulations in the CFR. The Secretary 
has determined, according to 5 U.S.C 
553 and Department policy, that it would 
be unnecessary and contrary to the 
public interest to follow proposed 
rulemaking procedures or to delay the 
effective date of these regulations. 

45 CFR Part 126 [Redesignated as 42 
CFR Part 60) 

1.45 CFR Part 126 is redesignated as 
42 CFR Part 60. 

2. 42 CFR Part 60 is amended as 
follows: 

Dated: January 9,1981. 

Julius B. Richmond, 

Assistant Secretary for Health. 

Approved: January 14.1981. 

Patricia Roberta Harris, 

Secretary. 

45 CFR Part 126 is redesignated as 42 
CFR Part 60 and amended as follows: 

PART 60—HEALTH EDUCATION 
ASSISTANCE LOAN PROGRAM 

$ 60.5 Who Is an eligible student 
borrower? [ Amended 1 

Paragraph 60.5(g) is deleted and 
reserved. 

$ 60.7 The loan application process. 
[Amended] 

Paragraph 00.7(b) is revised by 
deleting M 12-month'\ 

Section 60.10 is revised to read as 
follows: 

§ 60.10 How much can be borrowed? 

(a) Student borrower. An eligible 
student borrower may borrow an 
amount for an academic year equal to 
the difference between: (1) the student's 
cost of education for that period as 
defined in $ 60.5(h); and (2) the amount 
of other student aid he or she will 
receive for that period within the 
following limitations: 

(i) A student enrolled in a school of 
medicine, osteopathic medicine, or 
dentistry may borrow $50,000 under this 
part, or up to $60,000 if the student's 
costs, as described in $ 60.5(h), justify 
this amount. This amount received may 
not exceed $15,000 per academic year. 

(ii) a student enrolled in a school of 
veterinary medicine, optometry, 
podiatry, or public health may borrow 
up to $50,000 under this part. This 
amount received may not exceed $10,000 
per academic year. 

(iii) A student enrolled in a pharmacy 
school may borrow up to $37,500 under 
this part. This amount received may not 
exceed $7,500 per academic year. 

(iv) For purposes of this paragraph, an 
academic year means the traditional 
approximately 9-month September to 
June annual session. For the purpose of 
computing academic year equivalents 


for students who, during a 12-month 
period, attend for a longer period than 
the traditional academic year, the 
academic year will be considered to be 
9 months in length. 

(b) Nonstudent borrower . An eligible 
nonstudent may borrow amounts under 
this authority with the following 
restrictions: 

(1) In no case may an eligible 
nonstudent borrower receive a loan that 
is greater than the sum of the HEAL 
insurance premium plu9 the interest that 
is expected to accrue and must be paid 
on the borrower's HEAL loans during 
the period for which the new loun is 
intended. 

(2J An eligible nonstudent in the field 
of medicine, osteopathic medicine, or 
dentistry may borrow up to $50,000 
under this purl including loans obtained 
while the borrower was a student, or 
$60,000, if the borrower's costs require 
this increase. The loan amount may not 
exceed $15,000 per 12-month period. 

(3) an eligible nonstudent in the field 
of pharmacy may borrow up to $37,500 
under this authority, including loans 
obtained while the borrower was a 
student. The loan amount received 
under this part may not exceed $7,500 
per 12-month period. 

(4) An eligible nonstudent in the field 
of veterinary medicine, optometry, 
podiatry or public health may borrow 
under this authority up to $50,000, 
including loans obtained while the 
borrower was a student. The loan 
amount received under this part may not 
exceed $10,000 per 12-month period. 

Paragraph (a) of this section is revised 
to read 8S follows: 

$60.13 Interest 

(a) Rate, At the lender's option, the 
interest rate on the HEAL loan may be 
calculated on a fixed rate or on a 
variable rate basis. However, whichever 
method is selected must continue over 
the life of the loan, except where the 
loan is consolidated with another HEAL 
loan, 

(1) Interest that is calculated on a 
fixed rate basis is determined for the life 
of the loan during the calendar quarter 
in which the loan is executed. It may not 
exceed the rate determined for that 
quarter by the Secretary under section 
60.13(a)(3) of this section. 

(2) Interest that is calculated on a 
variable rate basis varies every 
calendar quarter throughout the life of 
the loan as the market price of U.S. 
Treasury bills changes. For any quarter 
it may not exceed the rate determined 
by the Secretary under section 
60.13(a)(3) of this section. 

(3) For each calender quarter the 
Secretary determines the maximum 
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annual HEAL interest rate by: (i) 
determining the average of the bond 
equivalent rates reported for the 91-day 
U.S. Treasury bills auctioned for the 
preceding calendar quarter, (if) adding 
3Vfr percentage points: and (iii) rounding 
that figure to the next higher one-eighth 
of one percent. 

(4) The Secretary will announce the 
rate determined under section 
60.13(a)(3) of this section on a quarterly 
basis through a notice published in the 

Federal Register. 

• • • • • 

(Section 215 o( the Public Health Service Act, 
56 Stat 690. as amended. 63 Stat. 35 (42 
U.S.G 216): Sec. 729 of the Public Health 
Service Act. 93 Stat. 582 (42 U.S.C. 294c)) 
(Catalog of Federal Domestic Assistance 
Number 13.574; Health Education Assistance 
Loan Program) 

[FR Doc SI-31 SO FU*t 1-2*41: *4S un| 

BILLING COOC 411G44-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Public Land Order 5654 

(M-416281 

Montana; Revocation of Public Water 
Reserve No. 158 

agency: Bureau of Land Management. 
Interior. 

action: Public land order. 

summary: This order revokes an 
Executive Order which withdrew 120 
acres as a public water reserve. The 
surface estate has been patented to the 
State Fish and Game Commission under 
the Recreation and Public Purposes Act 
of )une 14.1926, as amended. 43 U.S.C. 
869; 869—4. This order will open the 
lands to nonmetalliferous mineral 
location under the mining laws. 
EFFECTIVE OATE: February 24.1981. 

FOR FURTHER INFORMATION CONTACT: 
Edgar D. Stark. Acting Chief, Branch of 
Lands and Minerals Operations, 
Montana State Office, 406-657-6291. 

By virtue of the authority contained in 
Section 204 of the Federal Land Policy 
and Management Act of 1976; 90 Stat. 
2751; 43 U.S.C. 1714, it is ordered as 
follows: 

1. The Executive Order dated July 24, 
1935, which withdrew the following 
described lands for use as a public 
water reserve is hereby revoked in its 
entirety: 

Montana Principal Meridian 
T 4 S . R 17 E.. 

Sec. 4. SWV;NEV«, NEViSWV,. NWY 4 SEV 4 . 


The area described contains 120.00 
acres in Stillwater County, Montana. 

2. At 10 a.m.. on February 24.1981. the 
lands will be open to nonmetalliferous 
mineral location under the United States 
mining laws. They have been and 
continue to be open to metalliferous 
mineral location under the United States 
mining laws and to applications and 
offers under the mineral leasing laws. 

Inquiries concerning the lands should 
be addressed to the Chief, Branch of 
Lands and Minerals Operations, Bureau 
of Land Management. P.O. Box 30157, 
Billings. Montana 59107. 

Guy R. Martin. 

Assistant Secretary of the Interior. 

January 19.1981. 

(FR Doc ti-aat Fii*d 1-2*41. a 45 un| 

BILLING COOC 4210-44-* 


43 CFR Public Land Order 5855 
[ORE 016183-C1 

Oregon; Partial Revocation of Public 
Land Order No. 3869 

agency: Bureau of Land Management. 
Interior, 

action: Public land order._ 

summary: This order revokes a public 
land order in part as to 97.58 acres of 
lands withdrawn as recreation sites for 
use by the Bureau of Land Management. 
This action will restore the lands to 
operation of the mining laws. The land 
in T. 27 S., R. 10 W., will be open to 
disposition under the public land laws 
generally. 

EFFECTIVE DATE: February 24.1981. 

FOR FURTHER INFORMATION CONTACT: 

Champ C. Vaughan, Jr.. Oregon State 
Office. 503-231-6905. 

By virtue of the authority contained in 
Section 204 of the Federal Land Policy 
and Management Act of 1976,90 Stat. 
2751; 43 U.S.C. 1714. it is ordered as 
follows: 

1. Public Land Order No. 3869 of 
November 12,1965. which withdrew 
certain lands for use by the Bureau of 
Land Management as recreation sites is 
hereby revoked so far as it affects the 
following described lands: 

Willamette Meridian 

Revested Oregon and California Railroad 
Grant Land 

T. 27 S.. R. 10 W„ 

Sec. 4, SS4SW V 4 SW * 1 * 1 2 *. 

T. 27 S.. R. 11 W- 
Sec. 14. Lots 5 and 6 

The areas described aggregate 97.58 acres 
In Coos County. 

2. At 10 a.m., on February 24.1981, the 
lands will be open to location under the 


United States mining laws. The lands 
have been and continue to be open to 
applications and offers under the 
mineral leasing laws. 

3. At 10 a.m., on February 24.1981, 
subject to valid existing rights, the 
provisions of existing withdrawals, and 
the requirements of applicable law. the 
land in T. 27 S„ R. 10 W.. will be open to 
such forms of disposition as may by law 
be made of revested Oregon and 
California Railroad Grant Land. 

4. The land in T. 27 S.. R. 11 W.. 
remains segregated from operation of 
the public land laws generally by 
Timber Preservation Area withdrawal i f 
November 8,1946. 

Inquiries concerning the lands shoud 
be addressed to the State Director, 
Bureau of Land Management. P.O. Box 
2965. PortlanL Oregon 97208. 

Guy R. Martin, 

Assistant Secretary of the Interior. 

January 19.1961. 

(FR Doc. SI-2801 PYl*d 1-2*41: S43 •»] 

BILLING COOC 431044-41 


ACTION 

45 CFR Part 1226 

Prohibitions on Electoral and Lobbying 
Activities 

agency: Action. 
action: Final regulation. 

summary: These are the final 
regulations implementing restrictions on 
certain volunteer activity related to the 
use of appropriated funds in connection 
with electoral and lobbying activities. 
Certain revisions have been made in 
response to comments and suggestions 
from volunteers, program sponsors, and 
other members of the public. 
date: This regulation shall take effect 
on March 13,1981. 

FOR FURTHER INFORMATION CONTACT: 

Barbara J. Kelley, General Counsel. 
ACTION. 806 Connecticut Avenue NW., 
Washington. D.C. 20525 (202) 254-3116. 
supplementary information: Section 
403 of the Domestic Volunteer Service 
Act of 1973 (Pub. L 93-113, as amended) 
prohibits the involvement of volunteer 
programs or the use of funds in election 
activities, voter registration activities 
and in providing transportation to the 
polls. Under the 1979 amendments to the 
Domestic Volunteer Service Act (Public 
Law 96-143, December 13,1979), 
subsection 403(b)(2) was added which 
also prohibits the involvement of such 
programs in any activity for the purpose 
of influencing the passage or defeat of 
legislation or proposals by initiative 
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petition. The Director of ACTION is 
required, under subsection 403(c), to 
adopt rules enforcing the restrictions 
contained in this section, and such rules 
must be in accord with the specific 
provision as well as the broad 
legislative intent. In addition. Section 
415(b) of the Act makes the Hatch Act, 
Subchapter II! of Chapter 73. Title 5. 
United States Code, applicable to 
certain volunteers serving under the 
Domestic Volunteer Service Act. A 
proposed regulation implementing these 
provisions was published on December 
8,1980 in the Federal Register for 
comment 

The Agency has considered the public 
comments received and has determined 
to adopt the proposed regulations with 
some modifications. Discussed below 
are the provisions of the final regulation 
and the major public comments the 
Agency received in response to its 
proposed regulation. While this 
regulation has been developed with 
consideration of comments from the 
public, as a matter involving volunteers, 
it is exempt from the requirements of 
Executive Order 12044, Improving 
Government Regulations. 

I. Description of the Regulation 

This regulation prescribes certain 
areas of activity prohibited under the 
Domestic Volunteer Service Act of 1973, 
as amended. Also included are 
provisions under the Hatch Act which 
are Applicable to full time and certoin 
part time volunteers enrolled In 
programs authorized under Title I of the 
Domestic Volunteer Service Act. 

The approach of this regulation is 
twofold: (1) Restrictions on the 
assignment of ACTION volunteers to or 
the receipt of funds by certain 
organizations because of the nature of 
the organization or its activities: (2) 
restrictions on volunteer assignments 
and activity. The organizational 
restrictions are based on the premise 
that the assignment of volunteers or the 
receipt of ACTION funds by certain 
organizations (regardless of the 
proposed assignment or activity of the 
volunteer) is precluded because of the 
organization's stated purpose or the 
nature of its activities. 

In reference to the restrictions on 
volunteer assignments and activities, 
there are four basic areas of prohibited 
activities: (1) .Sectoral: (2) voters 
registration; (3) voter transportation to 
the polls; and (4) efforts to influence 
legislation. The prohibitions are directed 
to the use of ACTION funds. 

Accordingly, this regulation is 
applicable to volunteer and other 
activities supported by such funds. 


The Domestic Volunteer Service Act 
provides two exceptions to the 
prohibition on efforts to influence 
legislation: (1) At the request of a 
legislative body, committee or member 
thereof, and (2) regarding an 
authorization or appropriation measure 
directly affecting the operation of the 
project or program. The regulation 
prescribes the conditions under which 
activities pursuant to these exceptions 
may be undertaken. The regulation also 
prescribes the applicability of the 
restrictions to sponsor organization 
employees and the obligations of 
sponsors to ensure observance of the 
regulation. 

II. Discussion of Modifications 

A. Nature of Comments Received 

The Agency received numerous 
comments by volunteers, sponsors, and 
other members of the public on the 
proposed regulations, particularly from 
volunteers and program sponsors in the 
Older American Volunteer Programs. 
The vast majority of the comments 
pertained to the prohibitions on efforts 
to influence the passage or defeat of 
legislation, and the exceptions thereto. 
The following is the Agency response to 
the substantive comments, and the 
resulting modifications. 

Section 1228.9, Exceptions. Several 
suggested changes have been adopted 
regarding the two exceptions to the 
prohibitions on efforts to influence 
legislation. Subparagraph (a)(2) is 
revised to delete the phrase “with 
specificity” in regard to the written 
request from a legislature, or a 
committee or member thereof, for a 
volunteer’s assistance. The phrase “with 
specificity,” which created some 
confusion, is redundant since provision 
of the subparagraph otherwise requires 
that the request state "the type of 
representation or assistance required 
and the issue to be addressed." 

In subparagraph (b)(1) of § 1228.9, the 
requirement that the sponsor 
organization receive "approval from the 
State Director prior to the volunteer 
engaging in 6uch activity” has been 
deleted. This provision generated the 
most comment of any provision in the 
proposed regulation. Such comments 
uniformly stated that the requirement of 
prior approval was cumbersome and 
would place an unnecessary burden on 
volunteers and sponsors. After review 
and consideration, the Agency has 
decided that a notification provision 
would suffice. Accordingly, 

9 1228.9(b)(1) has been revised to read: 
"The sponsor organization provides 
notification to the State Director on a 
quarterly basis of all activity occurring 


pursuant to this exception.” This 
exception allows volunteers to testify or 
make representations to a legislative 
body regarding an authorization or 
appropriation directly affecting the 
operation of the program. The legislative 
intent behind this exception, in part, 
was to allow volunteers, and program 
sponsors, to be able to approach and 
maintain contact with local legislative 
bodies concerning appropriations 
required for their programs. It was 
determined that while it is necessary for 
ACTION personnel to be aware of and 
monitor activities undertaken pursuant 
to this exception, it was not necessary 
to impose a requirement of prior 
approval of the ACTION State Director 
as a condition to such activities. 

Several persons expressed concern 
about the relationship between the 
exceptions in $ 1228.9 and the last 
sentence in 9 1226.9(c). Since activity 
permitted under $ 1228.9(b) may 
legitimately require ongoing contact 
with a legislative body, as for example 
in seeking a local appropriation for a 
program, the last sentence of $ 1226.9(c), 
which states: 

(njothing herein shall authorize any ongoing 
or continuing contact with a legislature or its 
members, regarding proposed or pending 
legislation, has been deleted. However, it is 
stressed that the requirement In $ 12289(c) 
that any activity by volunteers under either 
exception (a) or (b) must be incidental to 
their regular work assignment. 

A relatively large number of 
comments revealed substantial 
confusion concerning the application of 
the Hatch Act to part time volunteers. 
Section 1226.11(a)(1) is revised to 
substitute the phrase 'Title 1. Part C of 
the Act” for “Section 122(c) of the Act.” 
This revision will clarify that the Hatch 
Act does not apply to volunteers 
enrolled in the Older American 
Volunteer Programs, regardless of the 
number of hours of weekly service. Also, 
the new language is added to 
subparagraph (c) of 9 1226.11 to provide 
further clarification on this point. 

Several comments suggested the 
deletion of § 1228.8(d). concerning 
restrictions on efforts to influence 
legislation. The prohibition on lobbying 
arises from the Domestic Volunteer 
Service Act of 1973, as amended, with 
which the Agency must comply in the 
operation and administration of its 
volunteer programs. The provisions set 
forth in 9 1228.8(d) describe activities 
and conduct considered to be within the 
scope of the statutory prohibition. After 
review and reconsideration, the Agency 
has concluded that such provisions must 
be retained pursuant to the statute. 

Other comments pertained to the 
■cope of coverage of the regulation 







8522 


Federal Register / Vol. 46. No. 17 / Tuesday. January 27. 1981 / Rules and Regulations 


under circumstances where volunteers 
are ‘'reasonably perceived by others*' to 
be performing as volunteers, as provided 
in 5 1 228.7(b) and § 1226.11 (b)(2) and 

(c). Because the applicability of these 
provisions is often determined by the 
facts of a particular situation, the 
Agency determined it would be more 
appropriate to address these concerns 
through interpretative guidance than 
through revision to the regulations. 

Accordingly, Part 1228 is added to 45 
CFR and is published in final form to 
read as follows. 

PART 1226—PROHIBITIONS ON 
ELECTORAL AND LOBBYING 
ACTIVITIES 

Subpart A—General Provision* 

See. 

1226.1 Purpose. 

1226.2 Scope. 

122B.3 Definitions. 

Subpart B—Sponsoring Organization 

1228.4 General. 

1228.5 Electoral, voter registration, and 
other activities. 

Subpart C—Volunteer Activities 

1228.6 General. 

1228.7 Scope. 

1226.8 Prohibited activities. 

1228.9 Exceptions. 

1226.10 Hatch Act restrictions. 

1228.11 Part time volunteers. 

Subpart D—Sponsor Employe* Activities 

1226.12 Sponsor employees. 

1228.13 Obligation of sponsors. 

Authority: Secs. 403. 415(b). Pub. L 93-113, 

87 Stat. 406. 411-412. 

Subpart A—General Provisions 
j 1226.1 Purpose. 

This part implements provisions of the 
Domestic Volunteer Service Act. 1973, 

67 Stat. 394, Pub. L 93-113, as amended, 
hereinafter referred to as the Act. 
pertaining to the prohibited use of 
Federal funds or the involvement of 
agency programs and volunteers in 
electoral and lobbying activities. These 
regulations are designed to define and 
clarify the nature and scope of 
prohibited activities to ensure that 
programs under the Act and volunteer 
activities are conducted within the 
statutory bounds established by the Act. 
The penalties for violation of the 
regulations are also prescribed. The 
statutory source of the prohibitions upon 
electoral and lobbying activities is 
section 403 (a) and (b) of the Act. Rules 
applying to the Hatch Act (Title III of 
Chapter 73. Title 5, United States Code) 
to full time and certain part time 
volunteers, as required by Section 415(b) 
of the Act, are also set forth herein. 


(Secs. 403.415(b). Pub. L 93-113, 87 Stat. 408, 
411-412) 

§ 1226.2 Scope. 

This part applies, except where 
otherwise noted, to all full time and part 
time volunteers serving in a program 
authorized by the Act. including VISTA. 
Service Learning and the Older 
American Volunteer Programs. It also 
applies to employees of sponsoring 
organizations, whose salaries, or other 
compensation, are paid, in whole or in 
part, with agency funds. 

(Sec*. 403. 415(b), Pub. L 93-113. 87 Slat. 408. 
411-412) 

5 1226.3 Definitions, 

(a) The "Act" means the Domestic 
Volunteer Service Act of 1973, as 
amended. Pub. L 93-113 (42 U.S.C. 4951 
et seq.). 

(b) “Assistance" means funds, 
volunteers or volunteer training, which 
is paid for from funds appropriated for 
the purpose of supporting activities 
under the Act. and includes locally 
provided funds required by law. 
regulation or policy as a local 
contribution to activities authorized by 
the Act. 

(c) "Full time" when used in the 
context of volunteer service, means 
service of not less than 35 hours per 
week. 

(d) "Part time" when used in the 
context of volunteer service, means 
service that is less than full time. 

(e) “Recipient** or "sponsor 
organization" means any organization 
that receives assistance under the Act. 

(f) "Volunteer" means an individual 
enrolled for service in a program or 
project that is authorized by or which 
receives assistance under the Act. 

(g) "Legislative body" includes the 
United States Congress. State and 
Territorial Legislatures and locally 
elected or appointed bodies with the 
authority to enact laws. 

(h) "Public office" includes any 
Federal. State, local elective, or party 
office. 

(i) “Party office'* means an elective 
position in a national, state or local 
organization or committees or 
convention of such organization, which 
has, as a principal purpose, support or 
opposition to candidates for public 
office. 

(j) “Legislation" means bills, 
resolutions, amendments, nominations 
and other matters pending or proposed 
in a legislative body and includes any 
other matter which may be the subject 
of action by the legislative body. 

(Secs. 403. 415(b). Pub. L 93-113. 87 Stat. 408. 
411-412) 


Subpart B—Sponsoring Organization 

§ 1226.4 General. 

Under section 403 of the Act. 
volunteer programs may not be 
conducted in a manner which supports 
or results in the identification of such 
programs with prohibited activities. This 
section prescribes the nature and extent 
of involvement in such activity by an 
organization which would preclude the 
assignment of volunteers to the 
organization. 

(Secs. 403. 415(b). Pub. L 93-113. 87 Slat 408. 
411-412) 

5 1226.5 Electoral, voter registration, srvd 
other activities. 

Volunteers or other assistance, in any 
program under the Act shall not be 
assigned or provided to an organization 
if a principal purpose or activity of the 
organization includes any of the 
following activities: 

(a) Electoral Activities—Any activity 
designed to influence the outcome of 
elections to any public office, such as 

(1) Actively campaigning for or 
against or supporting candidates for 
public office; 

(2) Raising, soliciting or collecting 
funds for candidates for public office; 

(3) Preparing, distributing or providing 
funds for campaign literature for 
candidates, including leaflets pamphlets, 
and material designed for the print or 
electronic media; 

(b) Voter Registration Activities— 
Any voter registration activity, such as 

(1) Providing transportation of 
individuals to voter registration sites; 

(2) Providing assistance to individuals 
in the process of registering to vote, 
including determinations of eligibility; 

(3) Disseminating official voter 
registration material. 

(c) Transportation to the Polls — 
Providing voters or prospective voters 
with transportation to the polls or 
raising, soliciting or collecting funds for 
such activity. 

(d) Any program sponsor which, 
subsequent to the receipt of any federal 
assistance under the Act. makes as one 
of its principal purposes or activities 
any of the activities described in 

S 1226.5 hereof shall be subject to the 
suspension or termination of such 
assistance, as provided in 45 CFR Part 
1206. 

(Secs. 403. 415(b). Pub. L 93-113.87 SUt. 408 
411-412) 

Subpart C—Volunteer Activities 
s 1226.6 General. 

(a) All volunteers, full and part time, 
are subject to the prohibitions on 
expenditure of federal funds for partisan 
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and nonpartisan electoral activities, 
voter registration activities and 
transportation of voters to the polls, and 
efforts to influence the passage or defeat 
of legislation, as contained in Section 
403 of the Act. 

(b) Full time volunteers, and certain 
part time volunteers as specified herein, 
are also subject to the restrictions in 
Subchapter UL Chapter 73 of Title 5, 
United Stales Code, commonly referred 
to as the Hatch Act. as provided in 
Section 415(b) of the Act. 

(Secs. 403.415(b). Pub. L. &V113. 87 Slat. 408. 

411*412) 


§ 1226.7 Scope. 

The provisions in this subpart are 
applicable to full time volunteers as 
defined in $ 1228.3(c). and to such part 
time volunteers as may be otherwise 
specified herein. Full time volunteers are 
deemed to be acting in their capacity as 
volunteers: 

(a) When they are actually engaged in 
their volunteer assignments. VISTA 
volunteers and other full time volunteers 
who are required to serve without 
regard to regular working hours are 
presumed to be actually engaged in their 
volunteer assignments at all times, 
except during periods of authorized 
leave; or 

(b) Whenever they represent 
themselves, or may reasonably be 
perceived by others, to be performing as 

a volunteer. 

(Secs. 403.415(b). Pub. L 93-113, 87 Stat. 408, 

411-412) 


} 1226J Prohibited activities. 


(a | Electoral Activity—Volunteers 
shall not engage in any activity which 
may. directly or indirectly, affect or 
influence the outcome of any election to 
public office. Volunteers are prohibited 
from engaging in activities such as: 

(1) Any activity in support of, or in 
opposition to a candidate for election to 
public office in a partisan or 
nonpartisan election; 

. (2) Participating in the circulation of 

| petitions, or the gathering of signatures 
| on nominating petitions or similar 
I documents for candidates for public 


I (3) Raising, soliciting, or collecting 
hinds for a candidate for public office; 

I 11) Preparing, distributing or providing 
funds for campaign material for 
j candidates, including leaflets, 

I Nmphlels, brochures and material 
deigned for the print or electronic 
media; 


Organizing political meetings or 


(6) Canvassing voters on behalf of a 
candidate for public office; 


(7] Raising, soliciting or collecting 
funds for groups that engage in any of 
the activities described in paragraph (a) 

(1) through (8) of this section. 

(b) Voter Registration—Volunteers 
shall not engage in any voter 
registration activity, including: 

(1) Providing transportation of 
individuals to voter registration sites; 

(2) Providing assistance to individuals 
in the process of registering to vote, 
including determinations of eligibility; 

(3) The dissemination of official voter 
registration materials: or 

(4) Raising, soliciting or collecting 
funds to support activities described in 
paragraph (b) (1) through (3) of this 
section. 

(c) Transportation to the Polls— 
Volunteers shall not engage in any 
activity to provide voters or prospective 
voters writh transportation to the polls, 
nor shall they collect, raise, or solicit 
funds to support such activity, including 
securing vehicles for such activity. 

(d) Efforts to Influence Legislation— 
Except as provided in $1226.9. 
volunteers shall not engage in any 
activity for the purpose of influencing 
the passage or defeat of legislation or 
any measures on the ballot at a general 
or special election. For example, 
volunteers shall not: 

(1) Testify or appear before legislative 
bodies in regard to proposed or pending 
legislation; 

(2) Make telephone calls, write letters, 
or otherwise contact legislators or 
legislative staff, concerning proposed or 
pending legislation for the purpose of 
influencing the passage or defeat of such 
legislation; 

(3) Draft legislation; 

(4) Prepare legislative testimony; 

(5) Prepare letters to be mailed by 
third parties to members of legislative 
bodies concerning proposed or pending 
legislation; 

(6) Prepare or distribute any form of 
material, including pamphlets, 
newspaper columns, and material 
designed for either the print or 
electronic media, which urges recipients 
to contact their legislator or otherwise 
seek passage or defeat of legislation; 

(7) Raise, collect or solicit funds to 
support efforts to affect the passage or 
defeat of legislation; 

(8) Engage in any of the activities set 
forth in paragraph (d) (1) through (7) of 
this section for the purpose of 
influencing executive action in 
approving or vetoing legislation. 

(9) Circulate petitions, gather 
signatures on petitions, or urge or 
organize others to do so, which seek to 
have measures placed on the ballot at a 
general or special election. 


(10) Engage In any of the activities 
enumerated in paragraph (d) (1) through 
(9) of this section in regard to the 
passage or defeat of any measure on the 
ballot in a general or special election. 

(Secs. 403.415(b). Pub. L 93-113, 87 Slat. 408, 
411-412) 

$ 1226.9 Exceptions. 

(a) A volunteer may draft, review, 
testify or make representations to a 
legislative body regarding a legislative 
measure upon request of the legislative 
body, a committee, or a member thereof, 
provided that: 

(1) The request to draft, review, testify 
or make representations is in writing, 
addressed to the volunteer or the 
organization to which the volunteer is 
assigned or placed, and signed by a 
member or members of the legislative 
body. 

(2) The request states the type of 
representation or assistance requested 
and the issue to be addressed. 

(3) The volunteer or the program 
sponsor provides a copy of such request 
to the Slate Director. 

fb) The volunteer may draft, review, 
testify, or make a written representation 
to a legislative body regarding on 
authorization or appropriation measure 
directly affecting the operation of the 
project or program to which he or she is 
assigned: Provided: 

(1) The sponsor organization provides 
notification to the State Director on a 
quarterly basis of all activity occurring 
pursuant to this exception. 

(2) The legislative measure relates to 
the funding of the project or program or 
affects the existence or basic structure 
of the project or program. 

(c) Notwithstanding the foregoing 
exceptions, any activity by a volunteer 
pursuant to paragraph (b) (1) or (2) of 
this section shall be incidental to his or 
her regular work assignment. 

(Secs. 403. 415(b). Pub. L 93-113, 87 Slat. 408, 
411-412) 

$ 1226.10 Hatch Act restrictions. 

(a) In addition to the prohibitions 
described above, full time volunteers are 
subject to the Hatch Act, Subchapter III, 
of Chapter 73, Title 5. United States 
Code. Full time volunteers shall not, 
directly or indirectly, actively 
participate in political management or in 
political campaigns. All volunteers 
retain the right to vote as they choose 
and to express their personal opinions 
on political issues or candidates. 
Examples of prohibited activities, 
include, but are not limited to, 

(1) Candidacy for or service as a 
delegate or alternate to any political 
convention or service as an officer or 
employee thereof. 
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(2) Acting as an officer of a primary 
meeting or caucus, addressing, making 
motions, preparing or presenting 
resolutions, representing others, or 
otherwise taking part in such meetings 
or caucuses. 

(3) Organizing or conducting a 
political meeting or rally on any political 
matter. 

(4) Holding office as a precinct or 
word leader or representative, or service 
on any committee of a political party. It 
is not necessary that the service of the 
volunteer itself be political in nature to 
fall within the prohibition. 

(5) Organizing a political club, being 
an officer of such a club, being a 
member of any of its committees, or 
representing the members of a political 
club in meetings or conventions. 

(0) Soliciting, collecting, receiving, 
disbursing or otherwise handling 
contributions made for political 
purposes. 

(7) Selling or soliciting pledges for 
dinner tickets or other activities of 
political organizations or candidates, or 
for their benefit. 

(8) Distributing campaign literature, 
badges, buttons, bumperstickers or 
posters. 

(9) Publishing or being editorially 
connected with a newspaper or other 
publication generally known as partisan 
from a political standpoint. 

(10) Writing for publication or 
publishing any letter or article, signed or 
unsigned, soliciting votes in favor of or 
in opposition to any political party, 
candidate or faction. 

(11) Soliciting votes, helping get out 
the vote, acting as a checker, watcher or 
challenger for any party or faction, 
transporting voters to or from the polls, 
or transporting candidates on 
canvassing or speaking tours. 

(12) Participation in or organizing a 
political parade. 

(13) Initiating nominating petitions or 
acting as a canvasser or witness on such 
petitions. 

(14) Being a candidate for nomination 
or election to a National, State, or local 
office. 

(b) Hatch Act restrictions apply to full 
time volunteers at all times during their 
service, including off-duty hours. leave, 
holidays and vacations. 

(Secs 403. 415(b), Pub. L 93-113. 87 Slat. 408. 
411-412) 

{ 1226.11 Part time volunteers, 

(a) The provisions in this section are 
applicable to part time volunteers, as 
defined in $ 1226.3(d). There are two 
categories of part time volunteers: 

(1) Those enrolled for periods of 
service of at leas! twenty (20) hours per 
week for not less than twenty-six (26) 


consecutive weeks, as authorized under 
Title 1, Part C of the Act. and 

(2) All other part time volunteers, 
including Senior Companions. Foster 
Grandparents and Retired Senior 
Volunteers. 

(b) All part time volunteers are 
subject to the restrictions described in 
§ 1220.8 (a), (b), (c) and (d) and the 
exceptions in i 1228.9: 

(1) When they are engaged in their 
volunteer assignments, in training 
activities, or other related activities 
supported by ACTION funds, or 

(2) Whenever they represent 
themselves as ACTION volunteers, or 
may reasonably be perceived by others 
to be performing as volunteers. 

(cj The restrictions described in 
5 1226.10, pertaining to the Hatch Act. 
are applicable to volunteers enrolled for 
periods of service of at least 20 hours 
per week for not less than 26 
consecutive weeks, as authorized under 
Title l Part C of the Act; 

(1) at all times in any day on which 
they serve as volunteers, or when 
engaged in activities related to their 
volunteer assignments, such as training; 
or 

(2) whenever they represent 
themselves as volunteers or may 
reasonably be perceived by others to be 
performing as volunteers. 

(Secs. 403, 415(b), Pub. L 93-113,87 Slat. 408. 
411-412) 

Subpart D—Sponsor Employee 
Activities 

5 1226.12 Sponsor employees. 

Sponsor employees whose salaries or 
other compensation are paid, in whole 
or in part, with agency funds are subject 
to the restrictions described in { 1226.8 
(a), (b). (c) and (d) and the exceptions in 
5 1220.9: 

(a) Whenever they arc engaged in an 
activity which is supported by ACTION 
funds; or 

(b) Whenever they identify 
themselves as acting in their capacity as 
an official of a project which receives 
ACTION funds, or could reasonably be 
perceived by others as acting in such 
capacity. 

(Secs. 403. 415(b). Pub. L 93-113. 87 Stat. 408. 
411-412) 

} 1226.13 Obligations of sponsors. 

(a) It shall be the obligation of 
program sponsors to ensure that they: 

(1) Fully understand the restrictions 
on volunteer activity set forth herein; 

(2) Provide training to volunteers on 
the restrictions and ensure that all other 
training materials used in training 
volunteers are fully consistent with 
these restrictions; 


(3) Monitor on a continuing basis the 
activity of volunteers for compliance 
with this provision; 

(4) Report all violations, or 
questionable situations, immediately to 
the State Director. 

(b) Failure of a sponsor to meet the 
requirements set forth in paragraph (a) 
of this section, or a violation of the rules 
contained herein by either the sponsor, 
the sponsor's employees subject to 

$ 1226.12 or the volunteers assigned to 
the sponsor, at any time during the 
course of the grant may be deemed to be 
a material failure to comply with the 
terms and conditions of the grant as that 
term is used in 45 CFR 1206,1 regarding 
suspension and termination of 
assistance or a violation of the Project 
Memorandum of Agreement, as 
applicable. The sponsor shall be subject 
to the procedures and penalties 
contained in 45 CFR 1200.1. 

(c) Violation by a volunteer of any of 
the rules and regulations set forth herein 
may be cause for suspension or 
termination as set forth in 45 CFR 
1213.5-5(2) or other disciplinary action 

(Secs. 403.415(b), Pub. L 93-113, 87 Stat. 408. 
411-412) 

Signed at Washington, D.C, this 19th day 
of 1981. 

Sam Brown. 

Director of ACTION. 

(PR Dor Ft lad 1-35-41 *43 «sn| 

BILLING COOC 4050-01-41 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Parts 1002. 1003,1011, and 
1100 

(Ex Parte No. 55 (Sub-No. 43)) 

Rules Governing Applications for 
Operating Authority 

agency: Interstate Commerce 
Commission. 

action: Notification of availability of 
Revised Form OP-1. 


SUMMARY; On December 24,1980. the 
Commission issued Ex Parte No. 55 
(Sub-No. 43) (45 FR 86771,12-31-00). 
which outlined final rules governing 
applications for operating authority. 
This notice clarifies when and where the 
revised OP-1 application forms, used to 
apply for operating authority and 
described in that document, will be 
available and provides suggestions for 
the public to follow during the interim 
period. 
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for further information contact: 

Ombudsman's Office (202) 275-7440, 
Kathleen King: (202) 275-0956, Peter 
Metrinko: (202) 275-7805. 

SUPPLEMENTAL INFORMATION: The 

revised OP-1 application form which 
appears as Appendix B of the final rules 
in Ex Parte No. 55 (Sub-No. 43), Rules 
Governing Applications For Operating 
Authority. 45 FR 86771. December 31, 
1980. will not be available until shortly 
before February 9,1981. At that time, 
applications can be obtained from the 
Commission's Regional offices or from 
the Secretary’s Office at 202-275-7307 or 
900-424-5230. Until February 9.1981, 
applications can be filed on OP-1 forms 
Issued July 3,1980. 

Persons who are preparing 
applications which will be filed on or 
after February 9,1981, can reproduce 
their own facsimiles of the Certification 
of Shipper or Witness support, which 
appears in the appendix to our final 
rules, issued December 24.1980, and 
published at 45 FR 86795. Such 
facsimiles will be accepted with a 
revised Op-1 application form filed on 
or after February 9,1081. However, such 
facsimiles must contain exact 
information set forth in the appendix to 
our decision in Ex Parte No. 55 (Sub-No. 
43). The exact language of the shipper's 
or witness* oath must be used since that 
language substitutes for notarization. 

After February 9,1981, all revised OP- 
1 applications must include at least one 
revised Certification of Shipper or 
Witness Support. If a revised OP-1 
application, which is received after 
February 9.1981, includes only 
Certifications in the July 1980 format, it 
may be rejected. 

Agatha L Mergonovich, 

Secretary. 

I™ Doc 81-20*4 Filed |.]Ml MS un) 

a *lljng cooc mjs-oi-N 


49CFR Part 1014 
(E* Parte No. 3661 

Legal Assistance Referral Service 

agency: interstate Commerce 

Commission. 

action: Removal of final rules and 

d iscontinua nce of proceeding. 

summary: In March, 1980 . the 
Commission promulgated rules 
governing Commission participation in 

1 lL * Legal Assistance Referral Service, a 
one-year trial program of the CLCR. 
Since that time, the Commission held an 
informal conference on reopening and 
^‘consideration of the final rules, and 
decided to remove the rules and 
discontinue the proceeding. The 


Commission has determined to 
encourage its bar to establish a referral 
assistance program independent of 
Commission control and participation. 
The Commission would cooperate with 
its bar in referring persons who seek 
assistance beyond that offered by the 
Commission. 

EFFECTIVE DATE: January 27.1981. 

FOR FURTHER INFORMATION CONTACT! 

Director Cary J. Edles (202) 275-7513. 
SUPPLEMENTARY INFORMATION: The 

Commission established rules in this 
proceeding at 45 FR 29104, March 27, 
1980, and corrected at 45 FR 22945, April 
4,1980. A supplemental notice supplying 
the names of Commission personnel to 
contact for information was published at 
45 FR 28147, April 28.1980. The rules 
govern Commission participation in the 
Legal Assistance Referral Serv ice, a 
one-ycar trial program of the CLCR. 

At 45 FR 78140. November 25.1980, 
the Commission announced an informal 
conference on reopening and 
reconsideration of these final rules. The 
result of the reconsideration has been 
that the Commission will remove those 
final rules, now codified as 49 CFR Part 
1014. 

This proceeding involves an ongoing 
attempt by the Commission and the 
Motor Carrier Lawyers Association and 
the Association of ICC Practitioners to 
establish a legal referral system which 
would permit small businese9 to obtain 
representation in Commission 
proceedings at no fee or reduced fees. 

At the Commission's direction, the 
Director, Office of Proceedings, met with 
representatives of practitioner groups on 
December 17.1980, to resolve issues 
which currently impede establishment of 
such a program. 

The Director has reported to us that a 
plan has evolved in which the Bar would 
establish and maintain a legal referral 
system without direct Commission 
involvement but with which the 
Commission would cooperate. The Bar 
has indicated an interest in considering 
this course of action. It would make 
such a program available to all persons 
eligible to practice before the 
Commission on a non-discriminatory 
basis. The Commission would not take 
part in the formation of the program or 
in approving its standards. The 
Commission would plan to cooperate 
with the program, however, and refer 
persons to a contact person for the 
referral program when an individual 
requested assistance beyond that which 
the Commission could provide. 

The Commission will also entertain 
individual petitions for waiver of filing 
fees, and, in those few cases assigned 
for oral hearing, free copies of a hearing 


transcript The Commission does not 
intend to rule on these issues on a 
general basis. 

As a result of our decision, we will 
discontinue this proceeding. 

It is ordered that this proceeding be 
discontinued. 

PART 1014—(REMOVED] 

Accordingly, Title 49 CFR is amended 
by the removal of Part 1014. (49 U.S.C 
Section 10321 and 5 U.S.C. Section 553). 
Dated: January 12.1981. 

By the Commission. Chairman Gaskins, 
Vice-Chairman Gresham, Commissioners 
Clapp, Truntum, Alexis, and Gilliam. Vice* 
Chairman Gresham concurring in part and 
dissenting in part with a separate expression. 

Agatha L Mergenovich, 

Secretory . 

Vice-Chairman Gresham, concurring in part 
and dissenting in part: 

1 join the majority in encouraging tha bar to 
establish a referral assistance progrum 
independent of Commission control, pledging 
our cooperation in referring potential users to 
the bar’s program, and discontinuing the 
rulemaking proceeding. * 1 The waiver of filing 
fees and the provision of free transcripts 
have been rejected hfrice previously by 
unanimous vote of the Commission, and I 
would affirm those decisions.* 

|FR Doc. fi rm Filed *45 an) 

BILLING COOf 7W-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and WHdIife Service 
50 CFR Part 26 

Public Entry and Use 

agency: U.S. Fish and Wildlife Service, 
Department of the Interior. 

action: Special Regulations. 

summary: The Director has determined 
that the opening to public access, use 


‘The proposed rules. 49 CFR 1013. have been 
stayed by Chairman Gaakina* order served April 26. 
1980 The Commission's Code of Ethics for 
Practitioners. 49 CFR 1100. Appendix A. Preamble 
and Canon 14. generally discusses the bar's 
responsibility to provide free or reduced rate 
service In certain circumstances. 

•See our decisions served March 27, I960, and 
October 20. 196a and separata expressions. With 
respect to filing fees, see also Rrgu/attoo* 
Coaming Feet for Servicet. 339 I.GC MS (1971 J, 
codified at 49 GF.R. 10U22 and former Chairman 
O'Neal's statement before Congressman Pnrren J. 
Mitchell on Minority Owned Concerns in the 
Trucking Industry, delivered on December 4.1973. 
and reproduced In 125 M.CG at 334-37. The 
proposal to provide free transcripts cannot be 
harmonized with Rule 86(c) of our General Rules of 
Practice, or with 49 CF R. 1002.1(hM»). In addition, it 
may breach our contract with a private firm for 
stenographic reporting, transcription, and 
micrographic service. 
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and recreation of certain National 
Wildlife Refuges in Oklahoma and 
Texas Is compatible with the objectives 
for which these areas were established, 
and will provide additional recreational 
opportunity to the public through a 
nonconsumptive use. This document 
establishes special regulations effective 
for the upcoming public entry and use 
season. 

date: January 1.1881 through December 
31,1981. 

FOR FURTHER INFORMATION CONTACT: 

The Refuge Manager at the address 
and/or telephone number listed below 
in the body of these Special Regulations. 

General 

Public access, use. and recreation is 
permitted on the National Wildlife 
Refuges indicated below in accordance 
with 50 CFR 28 and the following 
Special Regulations. Portions of refuges 
which are open to public access, use and 
recreation are designated by signs and/ 
or delineated on mops available from 
the address indicated below. 

No vehicle travel is nermitted except 
on designated, maintained roads and 
trails. Special conditions applying to 
individual refuges are listed on leaflets 
available at refuge headquarters and 
from the office of the Area Manager, 

U.S, Fish and Wildlife Service. 300 E. 8th 
Street. Room G-121, Austin. Texas 
78701. 

The Refuge Recreation Act of 1962 (16 
U.S.C. 460K) authorizes the Secretary of 
the Interior to administer such areas for 
public recreation as an appropriate 
incidental or secondary use only to the 
extent that it is practicable and not 
inconsistent with the primary objectives 
for which the area was established. In 
addition, the Refuge Recreation Act 
requires (1) that such recreational use 
will not interfere with the primary 
purpose for which the areas were 
established, and (2) that funds are 
available for the development 
operation, and maintenance of the 
permitted forms of recreation. 

The recreational use authorized by 
these regulations will not interfere wtth 
the primary purposes for which these 
National Wildlife Refuges were 
established. This determination is based 
upon consideration of. among other 
things, the Service’s Final 
Environmental Statement on the 
Operation of the National Wildlife 
Refuge System published in November 
1976. Funds are available for the 
administration of the recreational 
activities permitted by these regulations. 

Public entry shall be in accordance 
with all applicable Federal and State 


laws and regulations subject to the 
following conditions: 

§ 26.34 Special regulations; public access, 
use and recreation; for Individual wildlife 
refuge areas. 

Oklahoma 

Salt Plains National Widlife Refuge. 
Route 1. Box 76, Jet. Oklahoma 73749; 
Telephone 405/626-4794. 

Special conditions: (1) The public is 
permitted to enter upon the Great Salt 
Plains from the west along designated 
routes of travel to collect gypsum 
(selenite) crystals from April 1 through 
October 15,1981. and only on Saturdays. 
Sundays, and holidays. (2) For the 
purpose of collecting selenite crystals, 
vehicles will be allowed only along such 
travel lands and parking areas as are 
posted for such activity. (3) Each 
individual may collect for his/her 
personal usq up to a maximum of 10 
pounds plus one selenite crystal or 
selenite crystal cluster per day. (4) 
Digging for selenite crystals will be 
confined to areas posted for such 
activity. 

Sequoyah National Wildlife Refuge, 
P.O. Box 695. Vian. Oklahoma. 74962; 
Telephone 918/773-5251. Public Entry 
and Use. 

Special conditions: (1) An area of 
approximately 2.200 acres, south of Vian 
Creek and east of the refuge tour road 
shall be closed, as posted, to all public 
access during the periods January 1 
through March 15.1981, inclusive and 
October 1 through December 31,1981. 
inclusive. This land is set aside to 
provide an area of minimum disturbance 
for waterfowl and other wildlife during 
the winter months. (2) Some refuge 
roads may be closed to vehicle entry 
from January 1 through March 15.1981, 
and from October 1 through December 
31,1981, as posted, to prevent 
disturbance of wintering and migrating 
waterfowl. (3) Sightseeing, nature 
observation, photography and hiking are 
permitted. (4) Picnicking is permitted 
only at the Vian Creek Recreation 
Areas. Picnic fires may be built at the 
recreation area only in fire grills 
provided or in camp stoves or charcoal 
grills. (5) Overnight camping is not 
permitted except for youth conservation 
groups supervised by adults. Permits 
must be obtained in advance from the 
Refuge Manager. AH other recreational 
uses are restricted to the period 5 a m. to 
9 p.m. daily. (8) Firearms are prohibited 
except during authorized hunting 
seasons when only shotguns are 
permitted. Firearms being transported in 
a motor vehicle must be unloaded und 
dismantled or cased. Possession of any 
firearm on the refuge at night or in 


refuge areas closed to hunting Is 
prohibited. (7) Boating is permitted in 
accordance with Federal and State 
regulations. (8) Waterskiing is 
prohibited in all refuge waters. (9) Pets 
must be confined or kept on a leash, not 
to exceed 10 feet in length, one end of 
which must be secured to restrict the 
movement of the pet. Dogs may be used 
for hunting In accordance with refuge 
hunting regulations. (10) Pecan picking is 
limited to one gallon per person per day. 

Tishomingo National Wildlife Refuge. 
P.O. Box 248. Tishomingo. Oklahoma 
73400: Telephone 405/371-2402. Public 
Entry and Use. 

Special Conditions: (1) Portions of the 
Tishomingo National Wildlife Refuge 
are open to; wildlife observation, 
photography, sightseeing, hiking, fishing 
and boating, picnicking and camping 
incidental to wildlife oriented activities 
as posted and/or indicated on the refuge 
leaflet and map. (2) The Refuge is open 
for public use from sunrise to sunset. (3) 
Camping is permitted by permit only 
and permits must be obtained in 
advance from the Refuge Manager. 
Individuals and/or camping facilities 
are limited to 3 consecutive camping 
days in the area near headquarters, to 9 
consecutive camping days elsewhere, 
and to a total of 18 camping days during 
the calendar year. (4) During the periods 
of January 1,1981, through February 28, 
1981, and October 1,1981. through 
December 31,1981. the area known as 
the Tishomingo Wildlife Management 
Unit is closed to aU public use activities 
except those specific hunting activities 
as may be designated. (5) Boating on 
Refuge water other than Lake Texoma 
and the Washita River is limited to no 
wake speeds. (6) Pets must be confinpd 
or kept on a leash, not to exceed 10 feet 
in length, one end of which must be 
secured to restrict the movement of the 
pet. Pets must be prevented from 
harassing or disturbing wildlife or the 
visiting public. (7) The Refuge will be 
closed to all general recreational uses 
during the special, controlled deer hunts 
in the fall as posted. 

Washita National Wildlife Refuge. 
Route 2. Box 100, Butler. Oklahoma 
73625; Telephone 405/473-2205. Public 
Entry and Use. 

Special conditions: (1) Wildlife/ 
wildland observation and photography 
are permitted from the observation 
platform located in Owl Cove 
Recreation Area and from vehicles using 
established routes of travel. Visitors 
may walk into other areas of the refuge 
during the public use season, from Apnl 
1 through October 14.1981. (2) Parking is 
permitted only in locations designated 
by signs in hunter access and recreation 
areas. (3) Boating is permitted from 
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April 1 through October 14.1981. (4) 
Swimming, waterskiing and overnight 
camping are prohibited. (5) Overnight 
stays for organized youth and education 
groups, with adult supervision. Involved 
in wildlife/wildland-associated 
activities are permitted. (6) Camp 
stoves, charcoal burners and portable 
heaters may be used in recreational 
areas. Open fires are prohibited. (7) Pets 
must be confined or kept on a leash, not 
to exceed 10 feet in length, one end of 
which must be secured to restrict the 
movement of the pet. 

Wichita Moifntains Wildlife Refuge. 

P 0. Box 448. Cache. Oklahoma 73527; 
Telephone 405/429-3222. Public Entry 
and Use. 

Special Conditions; (1) Sightseeing, 
nature observation, and photography 
are permitted only during daylight 
hours. (2) Hiking is permitted during 
daylight hours only. (3) Camping is 
permitted only in those recreation areas 
that are designated for that activity. (4) 
Any activity that emits sound beyond 
the immediate campsite between the 
hours of 10:00 p.m. and 8:00 a.m. is 
prohibited. (5) No person other than 
campers shall enter or remain in a 
camping area between the hours of 10:00 
p.m. and 6:00 a.m. (6) No person shall 
use electrical speakers at a volume 
which emits sound beyond the 
individual camp or picnic site without 
the permission of the refuge manager. (7) 
Exceeding posted capacities is 
prohibited. A written permit is required 
for stays exceeding 7 days. (8) 
Backcountry camping is permitted in the 
Charons Gardens Wilderness Area by 
permit only. Length of stay is limited to 3 
days. Inquire at Refuge office for further 
information Special conditions may be 
set by Refuge Manager which may 
include areas for camping, equipment 
used and prohibition of open fires. (9) 
Fires are prohibited, except in those 
recreation areas where camping or 
picnicking is permitted They must be 
built in grates and grills provided for 
that purpose. Dead fallen timber may be 
used. Fires must not be left unattended 
and must be completely extinguished 
before leaving the area. During periods 
of very high fire danger, open fires are 
prohibited. (10) Picnicking is allowed 
only in recreation areas that are 
designated for that activity. (11) 
pasoline. electric, oar, or handpowered 
boating is permitted only on Elmer 
Thomas Lake; handpowered boats only 
on JeJ Johnson. Rush, Quanah Parker 
^nd French Lakes. Boating is prohibited 
,n barked scuba diving and swimming 
areas. State and Federal boating 
regulations apply. Fort Sill regulations 
apply on the military portion of Elmer 


Thomas Lake. Water skiing is 
prohibited. All floating devices are 
prohibited, except those permitted in 
boating, swimming, scuba diving, and 
sport fishing regulations. (12) Swimming, 
wading, and snorkeling are prohibited, 
except at the designated swimming 
beach on Elmer Thomas Lake and only 
when refuge lifeguards are on duty. 

Food beverages, and pets are prohibited 
on the beach. Beach users must comply 
with the directions of authorized 
lifeguards. (13) Scuba diving is permitted 
in the refuge portion of Elmer Thomas 
Lake, but is prohibited in all other refuge 
waters. Diving areas must be marked 
with appropriate warning flags when 
outside marked swimming aress. Diving 
is permitted during daylight hours only. 
Inflatable vc9ts must be worn during 
diving. (14) Pets must be kept on a leash, 
not to exceed 10 feet in length, one end 
of which must be secured to restrict the 
movement of the pet. Pets are prohibited 
at the swimming beach. (15) Motorized 
vehicles are permitted only on 
developed roads. Vehicle travel on 
roads closed by sign or barrier is 
prohibited. All vehicles must be 
operated safely and in accordance with 
posted speed limits and other regulatory 
signs. Stopping on roadways is 
prohibited. Parking or leaving 
unattended any vehicle is permitted 
only in areas designated for that 
purpose by sign or on refuge maps 
available to the public and only for the 
purpose of authorized activities. 

Vehicles found parked in any closed 
areas, or any area not designated as a 
parking area or in any area after the 
hours of authorized activities, may be 
removed from the refuge. Any charges or 
expenses incurred by such removal, 
including storage fees, shall be borne by 
the owner of the vehicle. (10) The 
ssession or use of any alcoholic 
verage, including beer containing 3.2% 
(or less) alcoholic content by weight is 
prohibited. 

Texas 

Anahuac National Wildlife Refuge, 

P.O. Box 278, Anahuac, Texas 77514; 
Telephone 713/207-3337. Public Entry 
and Use. 

Special conditions: (1) Overnight 
camping is permitted only adjacent to 
the shoreline of East Bay. Camping is 
limited to 3 days and 3 nights. (2) 
Campfires are permitted only adjacent 
to the shoreline of East Bay. (3) Boats 
may be launched from the refuge into 
East Bay. 

Aransas National Wildlife Refuge, 

P.O. Box 100, Au8twell, Texas 77950; 
Telephone 512/280-3559. Public Entry 
and Use. 


Special conditions: (1) Camping is 
permitted only for organized youth 
groups that have obtained a special 
permit. (2) Touring, sightseeing, hiking, 
nature observation, photography, and 
sound recording of wildlife are 
permitted along designated routes of 
travel except where restricted by 
appropriate signs. (3) Pets must be 
confined or kept on a leash, not to 
exceed 10 feet in length, one end of 
which ia secured to restrict the 
movement of the pet. (4) The refuge is 
open for public use from sunrise to 
sunset. (5) Visitors must register upon 
arrival. (0) Special conditions for the 
Matagorda Island Unit of the Aransas 
National Wildlife Refuge are (a) 
sightseeing, hiking, nature observation, 
beachcombing, camping, photography 
and sound recording of wildlife are 
permitted in areas so designated; (b) 
visitors have access to surf fishing and 
swimming; (c) Pets must be confined or 
kept on a leash, not to exceed 10 feet in 
length, one end of which must be 
secured, so as to restrict the movements 
of the pet; and (d) visitors must register 
upon arrival. 

Buffalo Lake National Wildlife Refuge. 
P.O. Box 228, Umbarger, Texas 79091; 
Telephone 800/940-3341. Public Entry 
and Use. 

Special conditions: (1) Touring, 
sightseeing, hiking, nature observation, 
photography and sound recording of 
wildlife are permitted along designated 
routes of travel except where restricted 
by appropriate signs. (2) Camping and 
picnicking is permitted in designated 
areas. (3) Pets must be confined or kept 
on a leash, not to exceed 10 feet in 
length, one end of which must be 
secured so a$ to restrict the movement 
of the pet 

Hagermon National Wildlife Refuge, 
Route 3. Box 123, Sherman, Texas 75090; 
Telephone 214/786-2826. Public Entry 
and Use. 

Special conditions: (1) Touring, 
sightseeing, nature study, photography 
and sound recording of wildlife are 
permitted along designated routes of 
travel except where restricted by 
appropriate signs. (2) Picnicking ia 
permitted and fires may be built in 
access area fireplaces only and must be 
extinguished before leaving the area. (3) 
Pecan picking is permitted in areas not 
closed to access and is limited to one 
gallon per person per day. (4) Overnight 
camping is prohibited (5) Pets must be 
confined or kept on a leash, not to 
exceed 10 feet in length, one end of 
which must be secured so as to restrict 
the movements of the pet (6) Driving off 
designated routes of travel is limited to 
daylight hours only, during closed 
season (October 1, to March 31.1981). 







8528 


Federal Register / Vol. 48. No. 17 / Tuesday. January 27, 1981 / Rules and Regulations 


(7) Boat launching is permitted only at 
designated areas. (8) Cased and 
unloaded weapons may be transported 
through the refuge. 

Laguna Atascosa National Wildlife 
Refuge, P.O. Box 450. Rio Hondo, Texas 
78583; Telephone 512/74&-242& Public 
Entry and Use. 

Special conditions: (1) Touring, 
sightseeing, hiking, nature observation, 
photography and sound recording of 
wildlife are permitted along designated 
routes of travel, except where restricted 
by appropriate signs. (2) Camping is 
permitted In the North Point and West 
Side Recreation areas only. A 3-day 
maximum stay is allowed. (3) Pets must 
be confined or kept on a leash, not to 
exceed 10 feet in length, one end of 
which must be secured so as to restrict 
the movements of the pet. (4) Swimming 
within the refuge is prohibited. 

McFaddin Marsh National Wildlife 
Refuge. P.O. Box 278, Anahuac, Texas 
77514; Telephone 713/287-3337. Public 
Entry and Use. 

Special conditions: (1) The refuge is 
open for public use from sunrise to 
sunset, except the Gulf Intracoastal 
Waterway and the beach adjacent to 
the Gulf of Mexico are open at all times 
and except as posted as open or closed 
by the refuge manager. (2) The Clam 
Lake oil field facilities are closed to 
public use at all times. (3) Overnight 
camping is permitted only adjacent to 
the Gulf of Mexico beach. Camping is 
limited to three days and three nights. 

Muleshoe National Wildlife Refuge. 
P.O. Box 549. Muleshoe. Texas 79347; 
Telephone 806/948-3341. Public Entry 
and Use. 

Special conditions: (1) Access for 
wildlife observation, nature study and 
photography is permitted by motor 
vehicle, foot, or horseback along 
designated routes of travel except where 
restricted by appropriate signs. (2) 
Groups of 10 or more people must 
register in advance to use the refuge. (3) 
Camping is permitted in designated sites 
only. (4) Pets must be confined or kept 
on a leash, not to exceed 10 feet in 
length, one end of which must be 
secured so as to restrict the movements 
of the pet. 

Santa Ana National Wildlife Refuge. 
Route 1. Box 202A. Alamo. Texas 78518; 
Telephone 512/787-3079. Public Entry 
and Use. 

Special conditions: (1) The refuge is 
open to visitation daily from sunrise to 
sunset (2) Vehicular access is restricted 
to the scenic drive during the hours of 8 
a.m. to 6 p.m. (3) Motorcycles are 
prohibited on the refuge except that 
portion of the scenic drive from the 
north entrance to the headquarters 
parking lot (4) Camping is permitted 


only by groups participating In 
environmental education or educational 
field trip activities on a reservation 
basis. Applications for reservations 
should be sent to the above address. (5) 
Pets must be confined or kept on a 
leash, not to exceed 10 feet in length, 
one end of which must be secured so as 
to restrict the movements of the pet. 

Sea Rim National Wildlife Refuge. 

P.O. Box 278, Anahuac. Texas 77514; 
Telephone 713/287-3337. Public Entry 
and Use. 

Special conditions; (1) The refuge is 
open to public access at all times except 
portions of the refuge may be closed 
periodically because of public or 
wildlife hazards. (2) Overnight camping 
is limited to three days and three nights. 

The provisions of this special 
regulation supplement the regulations 
which govern public access, use and 
recreation on wildlife refuge areas 
generally which are set forth in Title 50. 
Code of Federal Regulations. Part 26. 
The public is invited to offer suggestions 
and comments at any time. 

Note.—The U.S. Fish end Wildlife Service 
has determined that this document does not 
contain a major proposal requiring 
preparation of an Economic Impact 
Statement under Executive Order 11949 and 
OMB Circular A-107. 

W. Ellis Klett, 

Area Manager. 

January 16,1961. 

|FR Doc. S1-3ST7 Fifed l-SB-Sl. MS 
BILLING COOC 4310-SS-M 
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Tte section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to gtvo interested persons an 
opportunity to participate in the rule 
mafcrng poor to the adoption of the final 
rules 


OFFICE OF PERSONNEL 
MANAGEMENT 

5CFR Pari 293 

Personnel Records 

agency: Office of Personnel 

Management 

| .action: Proposed rulemaking. 

summary: The Office of Personnel 
Management is proposing to establish 
an Fjtiployee Performance Folder (EPF) 
as a companion folder to. but separate 
from, the Official Personnel Folder 
(OPF). This folder will be part of an 
overall Government-wide performance 
appraisal system, encompassing 
performance related documents 
maintained by supervisors/managers. 
Senior Executive Service (SES) 
Performance Review Boards, and 
servicing personnel offices. 
date: Comments must be received on or 
before March 30.1981. 

Aooaess: Send or deliver written 
comments to: Deputy Assistant Director 
for Work Force Information (ACE). 
Agency Relations Group, Office of 
Personnel Management (Room 6429). 

1900 E Street. N.W., Washington, D.C. 
2W15. Comments received will be 
available for public review, at the above 
address, between 9:00 a.m. and 4 p.m.. 
Monday through Friday. ' 

FOR FURTHER INFORMATION CONTACT: 
William H. Lynch. Records Management 
Brunch. Work Force Information 
Division. (202) 254-9790/9793. 
supplementary information: Pursuant 
to 5 U.S.C. 4305, the Office of Personnel 
Management has issued regulations 
(5 CFR 430) concerning agency 
mtablishment of performance appraisal 
plans. Under these performance plans, 
as intended by the Civil Service Reform 
Act (CSRA). performance appraisal will 
* a more useful management tool, will 
become more meaningful to both 
employees and supervisors/managers 
when used as a basis for rewarding 
Rood performance and in taking 


remedial action for substandard or 
unsuccessful performance, and will 
contribute significantly to improved 
morale and efficiency. Thus, an 
employees^ performance becomes the 
measure of how successful his/her 
career In the Federal serv ice is; 
consequently, the documentation of 
performance now takes on added 
significance. 

What Is Being Proposed 

Therefore, the Office is*proposing in 
these regulations to establish for each 
employee a separate Employee 
Performance Folder (EPF). At the 
agency's discretion, these regulations 
also permit use of a separate envelope 
thot is retained in the Official Personnel 
Folder (OPF) in which performance- 
related duements are retained. 
(Throughout these regulations, where 
the term EPF is used it refers to both the 
folder and the envelope.) Additionally, 
the EPF is only part of an overall 
performance-related document system 
that also includes performance work 
folders maintained by supervisors and 
managers. The Office has long permitted 
agencies (under instructions contained 
in Federal Personnel Manual 
Supplement 293-31. Subchapter 8) to 
have work folders maintained at the 
work site by supervisors/managers. 
However, the Office has not prescribed 
what documents/records are authorized 
to be retained in such folders and does 
not intend to do so under these 
regulations. Such folders are presently 
used by the supervisor/manager 
primarily for the purpose of 
documenting performance, discussions 
on performance, and to retain other data 
that can be considered performance- 
related. To the extent that a work folder 
contains only such performance-related 
documents it will be covered by these 
regulations. It is possible, of course, for 
agencies to prescribe that no work 
folders are to be maintained by a 
supervisor/manager and that all 
performance-related documents will be 
maintained in the EPF. 

The Office intends to publish a 
separate Privacy Act notice for a new 
Government-wide system of records to 
cover the EPF and the performance work 
folder at the job site. In the interim, 
records created under these regulations 
are considered part of the Office s 
system of records identified as OPM/ 
GOV-1, ' General Personnel Records" 


(44 FR 61702). Under that notice ell 
documents in the EPF are covered and 
all documents in the work folder that 
are performance-related (including 
information about the individual's 
Federal and non-Federal service, 
general identification data, and 
information on training) are covered. 
Should agencies permit retention of 
other records, not performance related, 
in the performance work folder, then the 
agency and not the Office would be 
responsible for issuing regulations and a 
Privacy Act system notice concerning 
such documents as well as for all 
Privacy Act Issues raised concerning 
such records. The agency must decide 
when and which documents maintained 
by supervisors/managers, are to be 
placed in the EPF rather than retained in 
work folders. Such decisions shall be 
within certain parameters developed 
jointly by the Office and agencies and 
issued in a new subchapter to Federal 
Personnel Manual Supplement 293-31 to 
be identified as "Employee Performance 
Files." 

Reasons Behind These Proposals. 

Prior to the Civil Service Reform Act 
of 1978. the appraising of an employee's 
performance was, in most cases, 
reduced to a yearly awardings of an 
adjectival rating of Outstanding, 
Satisfactory, or Unsatisfactory. The 
documents in support of such appraisals 
were often: (1) non-existent; (2) 
unknown to the agency or employee; (3) 
considered personal notes of the 
supervisor/manager not available to the 
employee; (4) not always retained after 
the appraisal was issued and. if 
retained retained for different periods 
of time; or (5) retained at various 
locations within the agency. Since 
performance now takes on a more 
significant role vis-a-vis an employee's 
career (including salary rate for 
employees under a Merit Pay system) 
and mission accomplishmenL it is 
appropriate to have specific rules and 
instructions dealing with records and 
documents needed to support the 
appraisal and any recommendation to 
reward good performance or to take 
remedial action based on poor 
performance. 

In the Office's current instructions 
(Federal Personnel Manual Supplement 
293-31, "Basic Personnel Records and 
Files System") there is no mention of 
documents used to support an appraisal 
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given. In recognition of the key role that 
supervisors/managers must play in 
successfully implementing agency 
performance appraisal plans, those 
plans, which must be reviewed by the 
Office, should contain detailed 
procedures which supervisors/managers 
are to follow in appraising performance, 
including the maintenance of sufficient 
records to support the appraisal given 
and any recommendation based on it. 

The Office encourages this approach 
because having this open and ongoing 
communication between the supervisor/ 
manager and the employee properly 
recorded throughout the appraisal 
period will help to ensure successful 
implementation of performance plans. 
Futher. the Office recognises that only 
individual agency management can 
develop meaningful descriptions of what 
supporting documents are necessary and 
appropriate in any given situation. 
Although these proposed rules provide 
only general guidelines on what 
supporting documents or records are to 
be considered as part of the overall 
employee performance system, they do 
require agencies to issue specific 
internal guidance that will describe 
agency-mandated supporting documents 
in detail. 

With the passage of the Privacy Act of 
1974. it became necessary for all 
agencies to maintain only relevant and 
necessary records concerning its 
employees and for employees to know 
of the existence of such records and be 
able to review them. With the passage 
of the Civil Service Reform Act it 
became necessary for all affected 
agencies to develop and implement 
performance appraisal plans. It is quite 
clear that under the numerous plans 
being developed (in many cases 
separate plans for SES employees, merit 
pay employees, and all other employees) 
by each agency and. in many cases, by 
sub-organizations of the departments 
and major agencies, that recording and 
documenting performance and 
performance appraisal will be almost as 
varied as there are agencies and 
missions within agencies. The Office 
believes that this variety of plans and 
implementing instructions could result in 
an unacceptable increase in the 
potential to: (1) retain unnecessary 
records: (2) not identify all records to 
interested parties: (3) use the records 
inappropriately; and (4) fail to give full 
Privacy Act rights to the data subject. 
Thus, more detailed records 
management policies for performance- 
related documents are necessary to 
ensure: (1) that sufficient documentation 
exists to enable supervisors/managers 
to effectively operate; (2) that only 


relevant and necessary records are 
retained (and only for as long as they 
remain relevant and necessary); and (3) 
that Privacy Act rights to know of and 
have access to such records are 
protected. The Office believes the 
proposed performance records system 
will accomplish these ends. 

Thus, OPM decided that an EPF 
would provide a system, apart from the 
OPF. that brings together performance 
related data into one location as some 
agencies prefer and as most agencies 
wanted for Senior Executive Service 
appointees. 

Further, the establishment of a 
Government-wide Privacy Act system of 
records for all performance related 
records (as described in agency 
performance plans and implementing 
instructions) wherever they are located 
(EPF or work folder), ensures that 
employees know what records are 
retained regarding their performance, 
that their Privacy Act rights will be 

S rotected. and that uses of the data 
)oth inside and outside the agency) will 
be more limited than if all records were 
in the OPF. Though the proposed rules 
provide for alternate retention of 
performance related records in a 
separate envelope in the OPF as 
requested by several agencies, when the 
OPF is needed and such use does not 
require access to performance data, the 
envelope can easily and, indeed, must 
be removed to protect the employee's 
privacy. 

Under the system of appraising 
employee performance in effect prior to 
the Civil Service Reform Act. Office 
procedures required that Outstanding 
and Unsatisfactory appraisals be filed 
as permanent records in the Official 
Personnel Folder (OPF). while a 
Satisfactory appraisal was to be 
considered a temporary record which 
could be filed in the OPF. but had to be 
removed when transferring the OPF out 
of the employing agency. Since an 
Outstanding appraisal could be used for 
extra credit in a RIF situation only while 
it wd 9 the most recent appraisal of 
record, and since an Unsatisfactory 
appraisal could serve as a basis for 
remedial action only until superseded, 
justification of the permanent retention 
of these documents became difficult, if 
not impossible, in light of the Privacy 
Act mandate to maintain only relevant 
and necessary records. 

The Office also needed to reassess the 
retention schedules for performance 
appraisals, keeping in mind the 
intentions of the Civil Service Reform 
Act as expressed in 5 U.S.C. 4303(d) 
regarding the removal of appraisals of 
unacceptable performance from the 
record in certain circumstances. 


However, the Office recognizes 
management's need to retain individual 
performance appraisals for some period 
of time to support actions such as merit 
pay increases and as required by 5 
U.S.C 4314(b)(3) where certain 
performance appraisals must be 
retained for five years on Senior 
Executive Service appointees. In 
recognition of these requirements and to 
minimize burdens which would result 
from many different retention schedules, 
the Office is proposing a five year 
retention schedule for all performance 
appraisals (except as required by 5 
U.S.C. 4303(d)). 

Agency Flexibility Ensured 

Flexibility is provided by allowing 
agencies to issue whatever 
implementing instructions the agency 
determines are necessary for its 
purposes regarding performance 
appraisal supporting documents within 
certain broad parameters. Further, by 
recognizing and providing for a 
performance work folder at the job site, 
supervisors/managers have the 
flexibility they need to document and 
evaluate performance. Yet in keeping 
with current Federal policies concerning 
records (e.g.. (1) as intended in the 
Privacy Act's mandate to keep only 
relevant and necessary records . (2) the 
management goal to eliminate retention 
of unnecessary records . and (3) in 
several negotiated agreements which 
state that such records serve no useful 
purpose after the period wherein n 
grievance may be filed has passed), the 
Office deems it appropriate to prescribe 
a maximum retention period of one year 
for such supporting documents filed 
either in work folders or the EPF itself. 
The Office specifically invites agencies, 
labor organizations , and other 
interested parties to provide comments 
concerning the proposed retention 
schedules for performance appraisals 
and supporting documents . 

Necessity for Multiple Files Eliminated 

It is the Office's intention that records 
pertaining to such actions or 
recommendations that relate to 
performance (e.g.. performance awards, 
cash awards, merit pay increases, denial 
of within grade increases, training, and 
failure to complete probationary 
periods), are considered part of this 
system and should be retained in the 
EPF rather than in another separate 
folder. Documentation of actions taken 
under 5 CFR Part 752 (Adverse Actions) 
are not considered part of this system 
In some instances records in this system 
will also become part of another record 
system, e.g., grievance files. Part 752 
adverse action files, a discrimination 
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complain! file, or a file resulting from an 
appeal to the Merit Systems Protection 
Board. Such copies are covered by the 
system of records covering the other 
nie(s) and are subject to all 
requirements of the Privacy Act 
contained in the notice for those 
systems of records. 

When an appraisal is given and 
subsequently challenged, eg., as 
provided for in the performance 
appraisal plan, that appraisal shall be 
noted as having been challenged. Most 
agency performance appraisal plans 
reviewed by the Office this far provide 
for a procedure in the plan itself or in 
the implementing instructions whereby 
employees may challenge any appraisal 
or decision on that appraisal. To 
preclude inappropriate use of the 
Privacy Act as a vehicle to substantively 
challenge an agency appraisal on its 
merits, the Office recommends that all 
agencies describe, in the performance 
plan or implementing instructions, the 
procedures available for challenging an 
appraisal. 

In Summary 

These proposed rules were developed 
to provide the minimum requirements to 
help ensure successful implementation 
of performance appraisal plans through 
identification of: (1) performance related 
records; (2) the locations of such records 
and their retention schedule; (3) what 
uses will be made of such records (both 
by the agency and by others outside the 
agency); and (4) what protections exist 
thM ensure employee rights to have 
access to the records, to correct records, 
and to know that their privacy will be 
protected. Further# under these rules 
agencies have the flexibility needed to 
develop records management 
procedures to fit the employment 
situation and to prescribe, with certain 
exceptions, whether records are to be 
maintained by the immediate 
supervisor/manager only, in the 
servicing personnel office only, or both 
locations and with regard to how long 
supporting documents (eg., quality and 
quantity reports) should be retained. 

I he Director, Office of Personnel 
Management, has determined that these 
regulations are significant within the 
meaning of Executive Order 12044, 
Improving Government Regulations. 

Office of Personnel Management. 

Beverly M. Jones. 

Issuance System Manager. 

Accordingly, 5 CFR Part 293 is 
amended by the addition of a new 
Subpart D, Employee Performance 
Kecords. 


PART 293—PERSONNEL RECORDS 

• • • , • • 

Subpart D—Employee Performance 
Records 

Set;. 

293.401 Applicability of regulations. 

293.402 Establishment of separate 
performance file. 

293.403 Contents of performance files. 

293.404 Retention of records. 

293.405 Disposition of records. 

Authority: 5 U.S.C. 552a and Section 4305 

and 4315 of 5 US.G: E.0. 12107 (December 
28.1978): 5 U.S.C. 1103,1104. and 1302; 3 CFR 
1954-1958 Compilation; 5 CFR 72 : E.O. 9830, 3 
CFR 1943-1948 Compilation. 

• • • • • 

Subpart D—Employee Performance 
Records 

$ 293.401 Applicability of regulations. 

This subpart applies to Executive 
agencies as defined In sections 105, 
3132(a)(1) and 4301(1) of title 5. U.S. 
Code, including Military Departments as 
defined in section 102 of title 5. U.S. 

Code and independent establishments 
as defined in section 104 of title 5. U.S. 
Code. Within those agencies, the 
requirements of this subpart rules and 
regulations, including positions as 
defined in 5 U.S.C. 3132(a)(2). 

5 293.402 Establishment of separate 
employee performance folder. 

(a) Performance appraisals and 
related documents may be retained In 
the Official Personnel Folder (OPF) only 
when the agency prescribes the use of a 
separate envelope, temporarily located 
in the OPF and removed whenever the 
OPF (except as required in $ 293.404(b) 
of this part) is transferred to another 
ogency or to records storage. No 
duplicate copy of any performance 
appraisal shall be retained on the left or 
right side of the OPF. 

(b) (l)(i) For each employee occupying 
a position described in $ 293.401 of this 
Part, the employing agency shall provide 
for either a separate folder that is 
(except as provided for in paragraph 
(b)(2) of this section) located in the same 
office with the Official Personnel Folder, 
or an envelope kept in the Official 
Personnel Folder itself, in which shall be 
kept the copy of record of employee 
performance appraisals and any 
supporting documents the agency 
appraisal plan or internal regulations 
implementing the oppraisal plan 
designates. 

(ii) The agency plan or implementing 
instructions may also, at the discretion 
of the agency, permit or require 
immediate supervisors or managers 
(individually or grouped together in a 
servicing administrative office) to retain 


copies of such performance documents 
or to retain originals of those documents 
used to support the appraisal issued, but 
which are not forwarded with the 
appraisal itself, in a performance work 
folder at the job site. 

(iii) When supervisors retain these 
documents, they are part of the Privacy 
Act system of records the Office has 
established and it is the agency's 
responsibility to ensure that such 
documents are retained in accordance 
with the Office's Privacy Act regulations 
in Part 297 of this chapter and the 
retention schedule for performance 
documents stipulated in $ 293.404 of this 
subpart. The agency performance 
appraisal plan or implementing 
instructions shall explicitly include this 
agency responsibility. 

(2) Section 4314(c)(1) of title 5. U.S. 
Code, requires agencies to establish one 
or more performance review boards who 
shall make recommendations regarding 
performance of senior executives. To 
facilitate the role of these boards, an 
agency choosing to use an Employee 
Performance Folder, rather than an 
envelope in the Official Personnel 
Folder (OPF), may elect to have the 
board or other designated office 
servicing the board maintain the folder. 

(c)(1) Supervisors and managers shall 
provide their employees access to their 
performance documents maintained as 
specified by agency performance 
appraisal plans or implementing 
instructions. Such a request for access 
shall be processed in accordance with 
established agency procedures (e.g„ 
upon receipt of a written request) for 
processing such requests, consistent 
with Office of Personnel Management 
regulations regarding access to records 
contained in Part 297 of this chapter. 
Such access shall be provided to the 
employee or to the employee's 
designated representative, and such 
records may also be disclosed to other 
agency officials who have a need for the 
documents in the performance of their 
duties. 

(2) All other requests for performance 
documents made to supervisors or 
managers (e.g.. Freedom of Information 
Act requests or requests made under the 
"routine use" provisions of the Privacy 
Act) shall be processed in accordance 
with agency procedures. 

(3) Privacy Act requests for 
amendment of performance related 
records maintained either by 
supervisors and managers in a work 
folder or in the EPF shall be processed 
in accordance wilh agency procedures 
consistent with Office of Personnel 
management regulations regarding 
amendment of records contained in Part 
297 of this chapter. 
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(d) Agencies may maintain 
performance appraisals in an automated 
system, provided the agency 
performance plan or implementing 
instructions contain necessary 
procedures to ensure that the same 
requirements as in paragraph (c) of this 
section, relating to manual records in 
the possession of supervisors/managers, 
are met. 

§ 293.403 Contents of employee 
performance folders. 

(a) Consistent with 5 293.403(b). a 
decision on what constitutes a 
performance document within the 
meaning of this subpurt rests with the 
agency. Agency appraisal plans and 
implementing instructions, both for 
incumbents of the Senior Executive 
Service and other positions, shall 
provide specific written guidance in the 
description of what constitutes the 
agency's official performance forms and 
documents. 

(b) Agency implementing instructions 
describing records directly related to 
performance shall indicate whether they 
are retained by the supervisor/manager 
only, in the Employee Performance 
Folder or in an envelope in the OPF 
only, or In both locations and how and 
when they are to be destroyed. Such 
instructions shall also describe what 
records are considered to be 
performance-related (as specifically as 
is feasible) and shall include such 
records as: 

(1) Any form or other document which 
records the performance appraisal, 
including appraisals leading to merit pay 
determinations. 

(2) Any form or other document used 
by supervisore/managers to recommend 
a personnel action affecting an 
employee (including a request for 
personnel action document only when 
the action is not effected), when the 
basis for the action (e.g.. removal, 
reassignment, demotion, promotion, or 
merit pay or other performance award) 
js performance-related. 

(3) Recommendations for training that 
are performance related. 

(Documentation of completed training is 
to be filed in the OPF.) 

(4) Any form or other document 
furnished in support of recommended 
actions such as those listed in paragraph 
(b)(2) of this section and the final 
decision on the matter (e.g., a 
recommendation for merit pay or the 
agency decision to grant only one-half 
comparability). 

(5) Any form or other document which 
the supervisor/manager is required by 
the agency to keep during an appraisal 


period, although such documents need 
not be forwarded to the Employee 
Performance Folder along with the 
actual appraisal (e.g.. quality control 
records, production records, or similar 
records used to track employee 
performance during the appraisal 
period, but which are not needed after 
the appraisal is given and. therefore, 
need not be filed in the Employee 
Performance Folder). 

(8) Any form or other document 
regarding Performance Review Board 
decisions, including supporting 
documentation and any transcript of 
hearings or testimony from witnesses#. 

(7) Any form or other document 
regarding decisions or recommendations 
of agency Executive Resources Boards 
related to performance appraisal or 
actions resulting from performance 
appraisals. 

(8) Appraisals of potential (e.g.. in 
connection with an agency’s merit 
promotion procedures) if agency 
performance plans or implementing 
instructions specifically require or 
permit the supervisor/manager to retain 
a copy. 

(9) Individual development plans. 

(10) General information about the 
employee, i.e.. identification data, 
information concerning Federal and 
non-Federal employment experience, 
and information about any training 
programs the employee participated in. 

} 293.404 Retention schedule. 

(a) No performance appraisal is a 
permanent record and, except for 
appointees to the Senior Executive 
Service, performance records for other 
employees (including incumbents of 
executive positions not covered by the 
Senior Executive Service) are to be 
retained as follows: 

(1) Final summary performance 
appraisal forms or documents, except as 
noted in paragraph (a)(5) of this section, 
are retained for five years from the date 
of the appraisal while the records in 
support of the appraisal (except as 
provided for in paragraph (c) of this 
section), either forwarded with the 
appraisal or retained by a supervisor/ 
manager, will generally be destroyed no 
later than one year after issuance of the 
appraisal and may be destroyed sooner 
if the agency specifies. 

(2) When an employee (including an 
incumbent of an executive position not 
covered by the Senior Executive 
Service) leaves his/her employing 
agency (or is appointed to a Senior 
Executive Service position in the same 
agency), all performance documents 
pertaining to such employees shall be 


destroyed no later than one year after 
the separation or appointment. When an 
employee is reassigned within the 
employing agency, the Employee 
Performance folder (or envelope) may 
be transferred to the gaining ofTice, 

(3) Where an agency performance 
appraisal plan provides for an appraisal 
of unacceptable performance in which a 
recommendation to remove or demote is 
not made (a recommendation for other 
action, e.g.. reassignment or training, 
may accompany such appraisal), the 
appraisal is to be retained for five years. 
Records in support of the appraisal, 
either forwarded with the appraisal 
form or retained by supervisors/ 
managers, shall be destroyed no later 
than one year after issuance of the 
appraisal and may be destroyed sooner 
If the agency specifies. 

(4) Appraisals of unacceptable 
performance where a demotion has 
occurred shall be retained for five years 
after the action. Supporting documents 
shall be retained for not more than one 
year. 

(5) Appraisals of unacceptable 
performance, where a notice of 

C roposed demotion or removal is issued 
ut not effected, and documents related 
thereto, pursuant to U.S.C. 4303(d). must 
be destroyed after the employee 
completes one year of acceptable 
performance from the date of the 
advanced written notice of the proposed 
removal or reduction in grade notice. 
Under conditions specified by an agency 
earlier destruction date is permitted. 

(b) Performance records for Senior 
Executive Service Employees, including 
those seizing a Presidential appointment 
under 5 U.S.C 3392(c). are to be retained 
as follows: 

(1) Pursuant to 5 U.S.C. 4314(b) (3) and 
(4), Senior Executive Service (SES) 
appointees shall have their 
performance-related records maintained 
for five consecutive years. Where a 
break of more than 30 days in SES 
service occurs and the individual 
subsequently returns to a position in the 
Service, the records must be maintained 
for five consecutive years beginning 
with the effective date of the new 
appointment, including individuals 
receiving appointments pursuant to 5 
U.S.C 3593(b). Performance-related 
records concerning the previous SES 
service shall be destroyed no sooner 
than 31 days nor later than one year 
after the original separation. 

(2) When an appointee of the Senior 
Executive Service moves to another 
position in the Service, either with the 
same or a different agency, all 
performance documents five years old 







Federal Register / Vol. 46. No. 17 / Tuesday, January 27. 1981 / Proposed Rules 


8533 


or less shall be forwarded in the 
Employee Performance Folder along 
with the individual*# Official Personnel 

Folder. 

|3) When an employee in the Senior 
Executive Service accepts a Presidential 
appointment pursuant to 5 U.S.C. 

3392(c). the employee’s performance 
folder shall be retained as long as the 
employee remains employed under that 
Presidential appointment. When the 
appointment ends, and the individual 
does not return to the Senior Executive 
Service (includes cases where the 
individual leaves Federal service and 
cases where the individual receives an 
appointment to a non-SF.S position in 
the same or another agency), all 
performance records shall be destroyed 
no later than one year after the 
separation. 

(c) Where any performance appraisal 
document is needed in connection with 
an ongoing administrative, negotiated, 
quast-judicial. or judicial proceeding, it 
may be retained for as long as necessary 
beyond the retention schedules 
identified in paragraphs (a) and (b) of 
this section. 

(d| Screening and purging of folders/ 
envelopes and supervisors/managers’ 
work folders for the purpose of 
compliance with these retention 
schedules shall be through any agency 
process insuring consistency with the 
requirements (e.g., when a new 
appraisal is placed in the folder/ 
envelope or when the supervisor/ 
manager conducts a review of 
performance with the employee during 
the appraisal periodl. 

(e) Retention of automated 
performance appraisal records beyond 
the scheduled destruction period 
described in this section is permitted 
only for use in any management 
statistical analysis or review program 
(e g., a review of the agency’s 
performance appraisal plan) and only if 
the agency performance plan or 
implementing Instructions contain 
language and procedures precluding use 
of individually identifiable data by 
agency officials in reaching a decision 
affecting an employee where the manual 
copy of the appraisal has been or should 
have been destroyed. 

§ 293.405 Disposition of records. 

(a) Because performance appraisal 
records filed in the performance folder/ 
envelope are not considered permanent 
in nature, such records shall not. except 
*hen maintained in a separate envelope 
in the OPF of an active employee or as 
provided for the 8 293.404(b) of this part, 
placed in the Official Personnel 
rolder (OPF) or otherwise sent to 
another agency or to the National 


Personnel Records Center for filing in an 
OPF. Envelopes stored in an employee's 
OPF shall be removed before forwarding 
the OPF to a new agency or to the 
National Personnel Records Center for 
storage. » 

(b) Consistent with transfer 
instructions pertaining to SES positions 
contained in S 293.404(b) of this part, 
performance folder/envelopes shall be 
forwarded to gaining agencies at the 
same time as the OPF (5 CFR 8 293.207). 

(c) Consistent with retention 
schedules promulgated in 8 293.404 of 
this subpart, destruction of performance 
appraisal records shall be in accordance 
with agency procedures (e.g., by 
shredding, burning, or offering them to 
the employee). 

(d) If a former employee returns to an 
agency, a new performance folder will 
be created unless the prior folder for this 
employee is still available. The original 
folder may be re-activated provided 
that, consistent with destriction 
requirements promulgated in 8 293.404 
of this subpart, the contents are properly 
disposed of. However, an agency may 
retain some of the earlier documents 
consistent with the time schedules in 

8 293.404. 

(e) When an employee is reassigned 
within the same agency, consistent with 
provisions in 8 293.404(a)(2) of this 
subpart, the EPF and the performance 
work folder may remain active. 

(f) (i) It is the responsibility of the 
agency Personnel Director to maintain 
Employee Performance Folders and 
work folders in accordance with this 
subpart and subparts A and B of this 
Part, with Part 297 of this title, and with 
Office of Personnel Management 
guidance. 

(ii) This responsibility may be 
delegated only to servicing personnel 
offices (or SES Performance Review 
Boards or a designated office servicing 
the Board) within the agency where 
Official Personnel Folders and 
Employee Performance Folders are 
physically maintained. Agency 
performance appraisal systems or 
implementing guidelines shall provide 
instructions for compliance with Office 
rules and procedures as well as 
descriptions of performance appraisal 
documents and where they are retained, 
and shall ensure that copies of appraisal 
records retained by supervisors or 
managers as well as any retained in 
automated personnel records, ore 
retained in accordance with the 
provisions of 8 293.402 of this subpart. 

(Ft Ooc. II-OM Filed A.41 *m| 

BILLING COOC ittS-0141 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 1065 

(Docket No. A0-86-A39-R011 

Milk in the Nebraska-Western Iowa 
Marketing Area Decision on Proposed 
Amendments to Marketing Agreement 
and to Order 

agency: Agricultural Marketing Service. 
USDA. 

action: Proposed rule. 

summary: This decision changes certain 
provisions of the present order based on 
industry proposal considered at a public 
hearing held October 24-27,1978 and* 
October 23-25.1979. Location 
adjustments for pricing producer milk 
are modified and pool plant 
qualification standards for supply plants 
are revised. Another change provides a 
late-payment charge of 1 percent per 
month on any overdue obligation by a 
handler ot the market administrator. The 
changes are necessary to reflect current 
marketing conditions and to insure 
orderly marketing in the area. 
Cooperative associations will be polled 
to determine whether producers favor 
the issuance of the proposed amended 
order. 

FOR FURTHER INFORMATION CONTACT: 

Maurice M. Martin. Marketing 
Specialist Dairy Division. United States 
Department of Agriculture, Washington. 
D.C. 2025a 202-447-7183. 

SUPPLEMENTARY INFORMATION: This 

final decision has been reviewed under 
the USDA procedures established in 
Secretary's Memorandum 1955 to 
implement Executive Order 12044. and 
has been classified “significant." This 
decision constitutes the Department's 
Final Impact Statement for this 
proceeding. 

Prior documents in this proceeding: 
Notice of Hearing: Issued September 
29.1978; published October 4,1978 (43 
FR 45881). 

Extension of time for Tiling briefs: 
Issued January 15,1979; published 
January 19,1979 (44 FR 3989). 

Recommended decision: Issued July 
24.1979; published July 30, 1979 (44 FR 
44523). 

Extension of time for filing exceptions: 
Issued August 29.1979: published 
September 5. 1979 (44 FR 51813). 

Notice of reopening of hearing: Issued 
October 1 , 1979: published October 4. 

1979 (44 FR 57103). 

Revised recommended decision: 

Issued July 24. 1980; published July 31, 

1980 (45 FR 50773). 
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E\Jension of lime for filing exceptions: 
Issued August 13. I960: published 
August 19. 1980 (45 FR 55213). 

A public hearing was held upon 
proposed amendments to the marketing 
agreement and the order regulating the 
handling of milk in the Nebraska- 
Western Iowa marketing area. The 
hearing was held, pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U S.C. 601 el seq). and the applicable 
rules of practice (7 CFR Part 900). at 
Omaha. Nebraska, on October 24-27. 
1978. and October 23-25.1979. pursuant 
to notice thereof issued September 29. 
1978 (43 FR 45881) and October 1.1979 
(44 FR 57103). 

On the basis of the evidence received 
at the October 24-27,1978. hearing, the 
Deputy Administrator, Marketing 
Program Operations, issued a 
recommended decision (44 FR 44523) 
which contained a detailed discussion of 
the findings and conclusions on the 
issues under consideration. Interested 
parties were invited to submit written 
exceptions, and a number of exceptions 
were received. 

Several parties in their exceptions 
claimed that some of the 
recommendations contained in the 
recommended decision concerning Class 
I price zones and location adjustments 
went beyond the scope of the proposals 
specificially set forth in the hearing 
notice. These parties indicated that had 
they known that certain order changes 
tentatively adopted in the recommended 
decision were under consideration, they 
would have submitted specific 
testimony regarding the possible 
changes. Accordingly, the parties asked 
that they be given an opportunity to 
present additional evidence on the 
proposed order changes at a reopened 
hearing. 

Based on these requests, it was 
concluded that in the public interest the 
hearing should be reopened for the 
purpose of receiving additional evidence 
concerning the economic and marketing 
conditions related to any of the 
proposals set forth in the original notice 
of hearing (43 FR 45881) and to any of 
the recommendations of the Department 
set forth in the recommended decision 
(44 FR 44523) of this proceeding. The 
reopened hearing was held October 23- 

25.1979, in Omaha. Nebraska. 

Upon the basis of the evidence 

presented at both the initial and 
reopened hearings and the record 
thereof, the Deputy Administrator. 
Marketing Program Operations, on July 

24.1980, filed with the Hearing Clerk. 
United States Department of 
Agriculture, his revised recommended 
decision containing notice of the 


opportunity to file written exceptions 
thereto. 

The material issues, findings and 
conclusions, rulings, and general 
findings of the revised recommended 
decision are hereby approved and 
adopted and are set forth in full herein, 
subject to the following modifications: 

1 . Under issue number 1 . "Pooling 
standards for supply plants:" 

(a) Paragraph 42 is revised. 

(b) Three new paragraphs are added 
after paragraph 44. 

(c) One new paragraph is added after 
paragraph 52. 

(d) One new paragraph is added after 
paragraph 54. 

(e) One new paragraph is added after 
paragraph 65. 

(f) Four new paragraphs are added 
after paragraph 67. 

(g) One new paragraph i9 added after 
paragraph 70. 

2. Under issue number 3(b) 

"Additional testimony adduced at the 
October23-25.1979. hearing" a 
paragraph is added after paragraph 
nine. 

3. Under issue number 3(c) "Findings 
and conclusions based on the two 
hearing sessions": 

(a) Two new paragraphs are added 
after paragraph 15. 

(b) Paragraph 18 is revised. 

(c) One new paragraph is added after 
paragraph 26. 

(d) One new paragraph is added after 
paragraph 37. 

(e) Paragraphs 41 and 42 arc revised. 

4. Under issue number 3(d) 
"Application of Location Adjustment 
Credits", a paragraph is added after 
paragraph 10. 

The material issues on the record 
relate to: 

(1) Pooling standards for supply 
plants. 

(2) Diversion of producer milk. 

(3) Class I price zones and location 
adjustments. 

(4) Payments to producers and 
cooperative associations. 

(5) Charges on overdue accounts. 

(6) Market administrator's reports and 
announcement concerning classification. 

Findings and Conclusions 

The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearings and the record thereof: 

1. Pooling standards for supply plants. 
Several modifications should be made in 
the pooling standards for supply plants. 

First, the period during which a 
supply plant must ship milk to a pool 
distributing plant to be eligible for 
automatic pooling staus in a later period 
should be changed from September 


through December to September through 
March. Correspondingly, the months of 
automatic pooling should be changed 
from January through August to April 
through August. 

Second, producer milk that is 
delivered by the operator of a supply 
plant directly from producers’ farms to 
pool distributing plants should count as 
qualifying shipments from the supply 
plant for purposes of determining the 
supply plant’s pooling status. However 
the quantity of direct deliveries that may 
count as qualifying shipments should he 
limited to 50 percent of the total 
shipments required for pooling. 

Third, the Director of the Dairy 
Division. Agricultural Marketing 
Service. U S. Department of Agriculture, 
should be given authority to increase or 
decrease supply plant shipping 
requirements by up to 20 percentage 
points if additional shipments are 
needed or to prevent uneconomic 
shipments to distributing plants. 

Presently, a supply plant must transfer 
40 percent of its receipts of milk to pool 
distributing plants during the month to 
qualify as a pool plant. However, if the 
supply plant qualifies as a pool plant 
during each of the months of September 
through December, it automatically 
qualifies as a pool plant during the 
following months of January through 
August. 

The order also provides th it a supply 
plant operated by a cooperative 
association may qualify as a pool plant 
on the basis of the cooperative's total 
milk movements to distributing plants 
either by transfer or directly from 
member producers* farms. Under this 
provision, a plant operated by a 
cooperative qualifies as a pool plant if 
at least 51 percent of the cooperative’s 
milk pooled each month is delivered to 
pool distributing plants of other 
handlers. For the purpose of this 
discussion, such a plant shall be 
referred to as a "cooperative balancing 
plant." 

Several proposals dealing with supply 
plant performance standards were 
considered at the hearing. Mid-America 
Dairymen. Inc. (Mid-Am). proposed that 
shipping requirements be increased to 50 
percent of Grade A receipts during each 
of the months of September through 
December and 30 percent during each of 
the months of January through August. It 
also proposed that the market 
Administrator be given the authority to 
increase or decrease these shipping 
requirements by up to 20 percentage 
points if he finds such revision is 
necessary to obtain needed milk 
shipments or to prevent uneconomic 
shipments. 
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A proposal by Wells Dairy, Inc., 
would increase the supply plant 
shipping requirements to 60 percent 
each month, except that if a supply plant 
qualified as a pool plant during each of 
the months of August through December, 
it would have to ship only 40 percent of 
its receipts during the following months 
of |anuary through July. 

A proposal by Roberts Dairy 
Company would have increased 
shipping requirements for supply plants 
to 50 percent each month of the year. At 
the hearing, however, proponent 
withdrew its proposal and said it would 
Instead support either Mid-Am's 
proposal or the proposal of Wells Dairy. 
The proposal of Roberts Dairy was not 
supported by any other interested party. 

Fairmont Foods Company also 
proposed that supply plants be required 
to ship every month of the year. 

Fairmont proposed that shipping 
requirements be equal to about 90 
percent of the projected Class I 
utilization for the month and that such 
shipping requirement be announced on 
the 5th day of the month. In further 
elaboration of its proposal, a spokesman 
for Fairmont indicated that supply plant 
operators should be allowed to include 
deliveries directly from producers* farms 
to poo! distributing plants as part of 
their qualifying shipments. 

Associated Milk Producers, Inc., also 
proposed a modification of the present 
supply plant pooling standards. AMPI 
proposed that the present 40 percent 
shipping requirement be maintained but 
that a cooperative association that 
operates a supply plant be allowed to 
| include as qualifying shipments from the 
I plant milk that is delivered directly from 
producers* farms to pool distributing 
I plants. 

A proposal by Kraft Inc., provides for 
I options under which a supply plant 
I could qualify for pool plant status. The 
I first option would modify the present 
supply plant provision by allowing 
I supply plant operators to include, as 
qualifying shipments, milk delivered 
directly from producers' farms to pool 
distributing plants. 

The second option proposed by Kraft 
would provide for what may be called a 
“reserve supply plant** provision. Under 
I this provision, which would be 
restricted to supply plants in the 
marketing area or within 100 miles of 
tn<r nearest edge of the marketing area, a 
‘■•mdler would notify the market 
administrator of his estimated receipts 
for the month, and the market 
administrator would call on the handler 
to ship milk when and where it was 
needed that month. The market 
administrator would have to give the 
handler 24 hours* notice for such 


shipments and could not require the 
handler to ship more than 90 percent of 
the milk received by the handler on any 
given day. FoHhe entire month, a 
handler could not be required to ship a 
percentage of its supply that is higher 
than the Class I utilization for the same 
month of the preceding year. 

Basically, two views emerged at the 
hearing regarding pooling standards for 
supply plants. One view held that higher 
supply plant shipping standards are 
needed to offset a shortage of milk at 
distributing plants caused by Mid-Am's 
decision to hold back pooled milk for its 
manufacturing operations. This view 
formed the basis for the several 
proposals that would require 
significantly higher shipping 
requirements for supply plants. 

A second view presented at the 
hearing was that there is no shortage of 
milk for the fluid market: that any so- 
called shortage was a contrived 
shortage: that higher shipments were not 
needed: and that more milk could be 
made available to pool distributing 
plants if the order would permit supply 
plant operators to ship milk to 
distributing plants directly from 
producers* farms. 

A representative for Mid-Am. which is 
the market's major supplier of raw milk, 
testified that his organization has been 
shipping an ever-increasing percentage 
of its milk to pool distributing plants, 
thereby resulting in a decreasing volume 
of milk available for processing at its 
manufacturing plants. He claimed that 
at the same time other suppliers (i.e., 
supply plant operators) have been 
holding back milk for manufacturing 
purposes. This, he said, has resulted in 
an increasing difference in 
manufacturing plant efficiencies 
between those organizations shipping a 
large percentage of their milk to pool 
distributing plants and those shipping 
lower percentages. The end result, 
according to this witness, has been that 
Mid-Am has been at a competitive 
disadvantage in terms of pay prices to 
producers as its manufacturing plants 
have become less and less efficient 
because of the reduced volume of milk 
being processed. 

The witness indicated further that 
Mid-Am concluded that it could no 
longer continue to supply the fluid needs 
of the market at levels which were 
considerably above those required by 
the order. 1 Mid-Am then advised 
handlers of its decision to reduce fluid 


' Dunns the fir»t a ruonlht of IS7S, Mid-Am 
fthipprd from 68 to 88 percent of its milk supply on 
this m*riet lo poof distributing plants. The order 
require* «l least 51 percent esc h month under the 
pooling provision* being used by Mid-Am. 


sales in order to improve the efficiency 
of its manufacturing plants. 

After trying to secure alternative 
supplies of milk, these handlers asked 
Mid-Am to develop an import program 
to secure the necessary supplies of milk. 
According to the witness, Mid-Am then 
arranged to import milk from plants in 
the Upper Midwest and Chicago 
Regional order markets. Mid-Am 
charged handlers an additional 12 cents 
per hundredweight on all milk (pooled 
milk as well os imported milk) 
purchased from Mid-Am to cover the 
cost of obtaining the imported milk. 

Mid-Am*s witness pointed out that in 
September 1978. when Mid-Am imported 
4.5 million pounds of milk from plants 
regulated under other orders, the Class I 
utilization in the Nebraska-Western 
Iowa market was only 51 percent. This 
witness stressed that the need to import 
this milk would not have been necessary 
if the order had required realistic 
shipments from supply plants. He said 
that presently a supply plant could 
qualify for pooling by shipping only 13 
percent of its annual receipts to pool 
distributing plants. 1 While noting that 
this figure is below the percent shipped 
by all supply plants during the period 
from 1977 through September 197a he 
emphasized i( is well below the 78 
percent shipped by Mid-Am during this 
period. 

The witness summarized Mid-Am's 
position by stating that Mid-Am did not 
intend to ship milk at the levels it had in 
the past to the detriment of the 
economic position of its members when 
other suppliers on the market are not 
shipping comparable amounts. He 
therefore maintained that the order 
should be amended to force other 
parties in the market to ship more milk 
in order to fill this void. 

Several distributing plant operators or 
their representatives testified about the 
“shortage" of milk in the market. While 
disturbed about the higher price charged 
by Mid-Am. almost all witnesses 
acknowledged an understanding of Mid- 
Am’s position—in particular, the need to 
stay competitive in terms of producer 
pay prices with other cooperatives and 
proprietary handlers who were 
competing for producers. On 
questioning, these witnesses conceded 
that there was not an actual shortage of 
milk in the market, but that instead a 
profitable manufacturing milk market 
was making it very difficult to attract 
supplies of milk for their total plant 


■This apparently is derived by multiplying the 40 
percent supply plant shipping requirement by the 4 
qualifying months of September-December and then 
dividing the product by 12. 
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needs at a price which the distributing 
plant operators considered reasonable. 

The distributing plant operators 
claimed that the order was failing in its 
alleged objective of making adequate 
supplies of milk available to distributing 
plants for their total Class I and Class 11 
needs at competitive prices. In support 
of this claim, they emphasized that the 
12-cent per hundredweight additional 
import charge for all milk purchased 
from Mid-Am distorted their milk costs 
and impeded their ability to compete 
with handlers in surrounding nearby 
Federal order markets. It was their 
belief that they should not have to pay 
"exorbitant" over-order prices to obtain 
adequate supplies while at the same 
time many of the pool supply plants are 
engaged principally in cheese 
production. 9 It was their contention that 
the order should "force" milk out of 
these supply plants by requiring them to 
ship a higher percentage of their milk 
supply to distributing plants. 

A representative of Fairmont Foods 
testified that his company had no 
objection to allowing all Grade A 
producers in the area to share in the 
marketwide pool. However, he said, 
such producers and the plants to which 
they ship should have an obligation to 
contribute their fair share toward 
supplying the Class 1 and Class II needs 
of the market. In this connection, he 
indicated that, as the number of supply 
organizations and supply plants with 
extensive manufacturing capabilities 
increases, shipping requirements must 
be higher to assure that all such 
operations are furnishing their fair share 
of milk for the Class 1 and Class II needs 
of the market. 

AMPI opposed the proposals to 
increase the supply plant shipping 
percentages. The spokesman for the 
cooperative indicated that higher 
shipping requirements would not make 
more milk available to distributing 
plants, as proponents claimed, but could 
in fact cause milk supplies to be 
removed from the market. The witness 
stressed that higher shipping 
requirements could result in increased 
costs of AMPI in qualifying its pool 
supply plant with such higher costs 
being borne by producers and 
consumers. He maintained that the 
order’s present 40 percent shipping 
requirement is proper and provides the 
necessary transition in supply plant 
pooling standards between the lower 
Class I utilization markets to the north 
and the higher utilization markets to the 
south of the Nebraska-Western Iowa 


* Mn«l of the supply plant* referred to throughout 
this decision ere manufacturing plants specialising 
in cheese production. 


market. The cooperative’s spokesman 
stated further that he believed that the 
supply problem of distributing plants 
was not related to the order's pool plant 
shipping requirements but was due. 
instead, to a business decision of Mid- 
Am to retain pooled milk in its plant for 
manufacturing. 

Kraft, which operates a pool supply 
plant in the market, also opposed the 
proposals to increase the supply plant 
shipping requirements on the basis that 
a needfor an increase in shipping 
requirements is not supported by market 
requirements. The spokesman for the 
handler stated that pooling standards 
must reflect the Class 1 needs of the 
market. He stated that its proposal to 
pool a supply plant as a reserve supply 
plant provided the most practical and 
efficient method of meeting the 
objectives of the order’s supply plant 
provisions by providing for supply plant 
shipments to the market when such 
shipments are needed and by avoiding 
the costly inefficiencies inherent in 
requiring shipments in excess of the 
market’s needs. 

He also testified that Kraft is willing 
to ship its pro rata share of milk supplies 
to distributing plants, but that Kraft has 
not been able to consistently do so for 
several reasons. He said that 
distributing plant operators do not want 
to replace direct-ship milk with supply 
plant milk: that distributors do not 
receive milk 7 days a week: and that 
bad weather has often made it difficult 
to ship the milk, especially since the 
milk first has to be received at its supply 
plant and then transshipped to a 
distributing plant. He indicated that 
allowing shipments directly from 
producers' farms to pool distributing 
plants to count as qualifying shipments 
for supply plants would make it easier 
for Kraft to associate more of its milk 
supply with pool distributing plants. 

Five other proprietary supply (cheese) 
plant operators also testified with 
respect to changing the pooling 
standards for supply plants. While 
opposed to any increase in the shipping 
requirements, these handlers testified in 
support of allowing deliveries directly 
from producers’ farms to count as 
qualifying shipments for their supply 
plants. They stated that this change 
would allow them to deliver milk more 
efficiently. They cited several examples 
where their farm pickup trucks go right 
by a distributing plant on the way to 
their supply plants. The milk then has to 
be unloaded at their plants and then 
reloaded and shipped back to the 
distributing plant. 

One supply plant operator described 
how he would be able to make more 
milk available to distributing plants if 


the milk could move directly from 
producers' farms. He said that the cost 
of having to haul milk first to his plant 
and then to a distributing plant often 
makes it uneconomical to make such 
sales. In addition, he said at times it has 
been impossible to find over-the-roaiJ 
tankers to haul milk from his plant to a 
distributing plant. 

It is obvious from the testimony 
presented that there are rather sharp 
differences of opinion regarding what 
proportion of a supply plant's receipts 
should be shipped to a pool distributing 
plant to qualify the supply plant as a 
pool plant. Essentially, however, the 
minimum shipping requirements of the 
order should assure that those supply 
plants that are sharing in the Class 1 
proceeds of the fluid market will make 
needed milk supplies available to 
distributing plants for fluid use. It is 
within this context that supply plant 
shipping requirements must be 
considered. 

The adoption of substantially higher 
shipping requirements on a year-round 
basis, as provided under several 
proposals, should be based on an 
indication that distributing plants are 
experiencing difficulty in obtaining an 
adequate supply of milk for Class I use. 
Data introduced into the record show 
that deliveries of milk to pool 
distributing plants by all suppliers have 
consistently been in excess of the fluid 
needs of such plants. For example, 
during the 25-month period of August 
1977-September 1979. the rotio of total 
receipts at distributing plants from 
producers and pool supply plants to 
total Class I producer milk averaged 124. 
ranging from a low of 11$ in December 
1978 to a high of 129 in October 1977, 
July 1978, and July 1979. In fact, this 
ratio was 122 in September 1978, the 
first month in which Mid-Am held back 
local supplies for its manufacturing 
operations. These data indicate that 
distributing plants are obtaining from ail 
suppliers regularly associated with the 
market an adequate supply to meet their 
fluid needs. 

The record does not support 
proponents' claim that an increase in 
shipping requirements would make 
available to distributing plants 
significant quantities of additional milk 
supplies. Exhibits of the market 
administrator introduced Into the record 
show that the same 8 supply plants that 
were pooled continuously during the 31- 
month period of January 1977-July 1979 
have been shipping milk each month at 
levels substantially above the order's 
present minimum shipping requirements- 
In this regard, Table 1 shows the 
percentage of the producer milk at each 
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of these plants that was shipped to 
distributing plants during the following 
periods: September-December 1977 and 
1978 ; |.inuary-March 1978 and 1979; and 
April-August 1978 and 1979. 

T»ble Percentage of Producer Mtfk Re* 
cervod at 8 Poof Supply Plants That Was 
Transferred to Pool Distributing Plants in the 
Hetxa^a-Westem Iowa Market During So* 
lected Ttrne Periods 1 
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From this table, it can be seen that 
Mid Am’s proposed shipping 
I requirements of 50 percent during the 
I months of September-December and 30 
percent during January-August would 
not have had much practical effect in 
making more milk available to 
distributing plants because most of the 
supply plants on the market already 
were shipping well above those levels. 
Likewise, Fairmont’s proposal for higher 
shipping requirements would have had 
little effect in this regard during the 
seasonal low-production months when 
the greatest need for supply plant milk 
I occurs. Those plants that were below 
these levels are fairly small plants so 
that any additional milk made available 
by an increase In shipments from these 
plants would have been relatively 
insignificant. While we recognize that 
the proposal by Wells Dairy would have 
required a somewhat higher level of 
diipments. we do not agree that such an 
increase can be justified. 

As indicated, the record established 
that suppliers have consistently 
delivered more than the Class 1 needs of 
pool distributing plants. A substantial 
quantity of this extra milk is used in 
Class I! products. In 1979, for example, 

10 8 percent of the producer milk in this 
market was used for Class 11 use. 4 
Presumably, such use occurred largely 
«t pool distributing plants in conjunction 
J^ith the fluid operations of those plants. 

I* is not the intent of the order to require 
supply plants to ship milk to distributing 
plants for Class II use. The order 
provisions are not structured to 


encourage such movements since this 
normally is an uneconomic marketing 
arrangement for producers. 

There is no demonstration on the 
record that a shipping percentage higher 
than the present 40 percent is necessary 
to assure that supply plants will make 
adequate quantities of milk available to 
distributing plants for fluid use. Instead, 
it in apparent that distributing plants are 
able to acquire from supply plants 
whatever milk supplies are needed and 
when needed for fluid uses. In this 
connection, it is significant to note that 
several supply plant operators stated on 
the record that between the time Mid- 
Am announced its decision to reduce 
local supplies to distributing plants and 
the initial October 1978 hearing none of 
the distributing plant operators had 
contacted them for supplemental milk 
supplies. 

Although the supply plant shipping 
requirements should not be increased 
above the present 40 percent level, 
several changes should be made in the 
pooling standards to encourage greater 
efficiency in supply plant operations and 
to assure that distributing plants can 
continue to obtain adequate supplies for 
fluid uses from supply plants. 

As indicated previously, several of the 
proposals under consideration would 
provide for year-round shipping 
requirements for supply plants. 
Proponents argued that such 
requirements should be adopted 
because distributing plants need milk 
every month of the year and not just 
during the months when milk production 
drops off. They also expressed the view 
that all supply plants in the market 
should share on a pro rata basis in 
supplying the needs of the market each 
month of the year. 

The risk in requiring year-round 
shipments is that at times supply plants 
may be forced to make uneconomic 
shipments merely to qualify for pooling. 


During the months of heavier milk 
production, practically all of the fluid 
needs of the market can be met by direct 
shipments from producers’ farms. For 
this reason, it is preferable in this 
market to allow market forces to dictate 
how much milk is needed from supply 
plants during the months of highest milk 
production. 

One proposal under consideration. 
Kraft’s, would provide complete 
flexibility in this regard by requiring no 
regular shipments from supply plants. 
Instead, the market administrator would 
call on supply plants to ship whenever 
he deemed such shipments were 
necessary. The problem with this 
approach is that the market 
administrator could become overly 
involved with directing month-to-month 
and even day-to-day shipments. In 
addition, he would be in the 
controversial position of having to 
determine when additional shipments 
from supply plants are actually 
warranted. 

There is no doubt that in this market 
regular shipments are needed from 
supply plants, as is evident by the fact 
that most supply plants are now 
shipping well above the minimum levels 
required by the order. In view of this, it 
is desirable to maintain at least a 
minimum level of shipments during 
those months when the market is most 
in need of such shipments. 

Table 2 indicates that the average 
Class 1 utilization of this market during 
the past 6 years is highest during the 
months of September through March. 
Data in this table indicate that during 
the months of January, February, and 
March, months when no shipments are 
now required, the average Class 1 
utilization has been about the same as 
the utilization during the months of 
September through December, when 
shipments must now be made. 
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These data lead to the conclusion that 
the order should be amended to include 
January. February, and March, along 
with September, October, November, 
and December, as the months during 
which minimum shipments are required 
from supply plants. A supply plant that 
meets the shipping requirement during 
these months would not have to meet 
the shipping requirement during the 
succeeding months of April through 
August. This is not to say that no 
shipments are needed from supply 
plants during these months; but at the 
risk of requiring unnecessary shipments, 
it is preferable to let market forces 
determine who ships to whom during 
those months when production is the 
highest relative to the Class 1 needs of 
the market. 

In their exceptions to the intitial 
recommended decision, both AMPI and 
Kraft opposed the above change of 
adding January. February, and March as 
qualifying months in which supply 
plants would have to make shipments to 
distributing plants. Also, at the reopened 
hearing, Kraft reiterated its position 
regarding this matter. Additionally, in 
their exceptions to the revised 
recommended decision, both AMPI and 
Kraft reiterated their opposition to such 
change. 

The basis of AMPTs and Kraft’s 
opposition to changing the qualifying 
months for supply plants was essentially 
that it would force supply plants to 
make uneconomic shipments in order to 
maintain pool status or it could cause 
some plants to lose their pool status 
during the automatic pooling months. 
They claimed that marketing conditions 
as portrayed on the record did not 
support changing the qualifying months. 
Additionally, AMPI argued that it would 
be inconsistent to expand the qualifying 
period for supply plants in light of the 
current market situation where the 
number of qualifying outlets 
(distributing plants) has declined. The 
cooperative pointed out that since the 
close of the initial hearing, three 
distributing plants had closed. 

The record does not support 
opponents’ claim that the adopted 
change in the qualifying period would 
result in significant pooling problems for 
supply plant operators. As indicated, in 
recent years the market’s Class 1 
utilization during the months of January- 
March has been at about the same level 
as during the months (September. 
October, November, and December) 
when shipments are now required to be 
made by supply plants. Moreover, 
during the January-March 1979 period. 6 
of the 8 supply plants' actual shipments 


to distributing plants exceeded the 
order’s minimum 40 percent shipment 
requirement by at least 10 percentage 
points. Under these circumstances, the 
timited increase in shipping standards 
adopted herein should not have any 
major impact on the pooling situation for 
supply plant operators. Accordingly, the 
arguments advanced by opponents on 
this issue provide no compelling basis to 
modify the change in shipping 
requirements for supply plants as 
adopted herein. 

AMPI took exception to the preceding 
findings and conclusions of the revised 
recommended decision which supported 
extending the qualifying period for 
supply plants to include January. 
February and March. Exceptor argued 
the record evidence did not support such 
findings and conclusions on this issue. 
AMPI’s exception raises no new points 
not already considered in determining 
the appropriate qualifying period for 
supply plants. Accordingly, the 
exception is denied. 

The final point raised in Kraft’s 
exceptions opposing the adopted change 
in the qualifying period for supply plants 
was that such change does not reflect 
current marketing conditions, but rather 
is based on circumstances that existed 
several years ago. In this connection. 
Kraft pointed out that the Department 
should have taken official notice of the 
decline in the market’s Class 1 
utilization for the first three months of 
1980 before deciding to change the 
qualifying period. 

The changed marketing conditions 
upon which Kraft’s exception is based 
occurred after the close of the reopened 
hearing and. therefore, are not part of 
the record evidence upon which this 
decision must be based. Thus, such 
information cannot be used in this 
proceeding. It is noted in this regard that 
the exceptions do not provide a 
compelling basis for deferring any 
decision on this issue because of some 
critical need for considering the early 
1980 utilization data. 

The order also should be amended to 
provide for a temporary upward or 
downward adjustment of the shipping 
percentages for supply plants if the 
Director of the Diary Division 
determines that additional supplies are 
needed at distributing plants or to 
prevent uneconomic shipments of milk 
to such plants. The adjustment should 
be limited to 20 percentage points. 

Under such an arrangement, the 
Director would investigate the need for 
revision, either at the Director's own 
initiative or at the request of interested 
persons. If the investigation showed that 


a revision might be appropriate, the 
Director would issue a notice stating 
that a temporary revision of the shipping 
requirements is being considered and 
inviting views of interested persons with 
respect to the proposed revision. After 
evaluating such views, the Director 
would then decide whether a temporary 
revision was warranted. 

The evidence developed regarding »he 
supply plant pooling issue suggests the 
possibility that an emergency situation 
affecting the market's supply-demand 
situation could develop for a short time 
which warrants an immediate 
adjustment (up or down) in the shipping 
percentages. Presently, any needed 
change in the shipping requirement for 
supply plants can be accomplished only 
through a time-consuming amendment 
proceeding or by suspension. Such 
changes that could be accomplished 
through suspension, however, are 
limited because of procedural 
requirements to relaxing rather than 
increasing shipping requirements. 
Inclusion of a provision to adjust 
temporarily supply plant shipping 
percentages will enhance the ability of 
the order to deal with short-run 
emergency situations on a timely basis. 

AMPI opposed the adoption of this 
type of provision. The spokesman for 
the cooperative contended that there 
has been very limited experience in 
other markets in using the “call" pooling 
feature and that its impact basically 
remains untested. He also stressed that 
the procedures that would have to be 
followed in implementing the temporary 
adjustment would be lengthy. He 
concluded that any need to adjust 
shipping standards to cope with 
emergency situations could be 
accomplished equally well through an 
emergency amendment proceeding. 

A similar provision to the one 
proposed herein has been in the Chicago 
Regional order since 1989. From all 
indications, this provision has operated 
satisfactorily in that market. It is 
possible, as contended by certain 
parties that this provision may not be ai 
useful in this market as it has been in 
the Chicago market because of the 
different supply arrangements in the two 
markets. Nevertheless, the fact that it 
may be less useful to this market is no 
basis for denying its use entirely. 

Through this type of provision, the 
pooling standards can be changed on 
very short notice. By contrast, the 
amendment procedure has become, if 
anything, more lengthy as various new 
hearing procedure requirements have 
been implemented. For this reason, we 
believe that inclusion of the proposed 
temporary revision of the supply plant 
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shipping percentage would be of benefit 
to the market In an emergency situation 
and. therefore, should be adopted. 

I In their exceptions to the initial 
[recommended decision and in testimony 
[presented at the reopened hearing, 
several pool supply plant operators 
[disagreed with the above findings and 
[conclusions supporting the adoption of a 
[flexible pooling provision. They claimed 
[that the record was devoid of any 
evidence which supports the need for 
[this type of provision. In this connection, 
[they argued that past experience in the 
[murket does not indicate there would be 
[occasions when a temporary aberration 
in the supply-demand situation of 
distributing plants would warrant 
[adjusting shipping requirements of 
[supply plants by the type of pooling 
provision adopted herein. 

I This claim overlooks an essential part 
of the entire pooling issue that was 
considered in this proceeding: namely, 
[whether or not supply plant shipping 
requirements should be increased. From 
a procedural standpoint, a review of this 
f jcet of the pooling issue presumably 
could have been accommodated under 
the temporary adjustment procedure. If 
it had been determined that marketing 
[conditions warranted a change in the 
[shipping requirment, it could have been 
[implemented in a timely manner under 
the adopted procedure. 

Severn! of the supply plant operators 
also expressed concern that the 
[proposed provision would not apply to 
fee proponents’s (Mid-Am) ihree 
[balancing plants but rather only to those 
plants that qualify as pool supply plants 
pursuant to § 1065.7(b) on the basis of 
shipments from the plant. In this regard, 
it is their belief that Mid-Am. which is 
the major supplier of milk for pool 
distributing plants in this market, could 
trigger a temporary upward adjustment 
in the shipping requirements of a supply 
plant simply by withholding milk 
supplies from distributing plants for 
manufacturing purposes. They 
concluded that it would be unfair to 
apply the flexible pooling provisions 
only to ‘7(b)" pool supply plants. 

In their exceptions to the revised 
recommended decision, the six 
proprietary handler group* maintained 
that the flexible pooling provisons 
should apply to all suppliers of milk to 
the market rather than limiting its 
application to only 7(b) pool supply 
plants. The position of the exceptors is 
not supportable and there is no basis for 


Include* the follow in# handler* Orchard Dairy 
tot! Cheeaa Company. Oxford Chert* 
‘*K>£Uon. Rrvenna Cheese Company. Dodge 
•iry Prodocta. and Gillette Dairy Product*. 


reaching a different conclusion on this 

issue. 

Each pooling problem that would be 
considered under this provision would 
be carefully reviewed, and the decision 
reached would take into account the 
marketing interests of each entity 
involved. All parties in the market 
would have an opportunity to express 
their views on any proposed change 
before any adjustment in the pooling 
standards would be made. A temporary 
change in such standards would be 
made only if an investigation indicates 
that an appropriate basis exists 
warranting such action. 

We cannot agree with AMPI’s claim in 
its exceptions that the proposed flexible 
pooling provision would interfere with 
the normal supply orrangments that 
suppliers and buyers enter into for milk 
on a long-term basis (usually on a 12- 
month basis). AMPI fails to demonstrate 
persuasively how the temporary 
adjustment procedure would interfere 
with planning and negotiations by 
buyers concerning long-term 
commitments for milk supplies. 

AMPI took exception to all of the 
above findings and conclusions of the 
revised recommended decision on the 
proposed flexible pooling provision. 

Such exceptions reiterate views 
previously stated by the cooperative in 
opposing adoption of the flexible 
pooling provision. These views were 
fully considered in reaching a decision 
on this issue. 

To the extent possible, the order 
should encourage milk to move to 
distributing plants in the most efficient 
way possible. One means of providing 
greater efficiency in milk handling 
practices in this market is to allow 
handlers to count as a qualifying 
shipment from their supply plants milk 
that they deliver directly from 
producers' farms to distributing plants. 
The attached proposed order provides 
for thi&.by allowing a supply plant to 
qualify as a pool plant at least partially 
on the basis of direct deliveries from 
producers' farms as well as by transfers 
from the plant. 

Current order provisions provide that 
only transfers to pool distributing plants 
count towards meeting the supply plant 
shipping requirement. Testimony 
indicates that because of this 
requirement milk pooled through supply 
plants is being received at such plants, 
reloaded into tank trucks, and then 
delivered to pool distributing plants 
when some of the milk could be 
delivered more efficiently directly to 
distributing plants initially. Also, a 
further deterrent under the current order 
provisions to moving the milk directly 
from farms to distributing plants is the 


requirement that the distributing plant 
operator be the accountable handler for 
the milk rather than the supply plant 
operator. In this case, the producers 
would receive payment through the 
distributing plant rather than the supply 
plant. Allowing direct deliveries to 
count as qualifying shipments would 
remove the need to supply mtlk through 
a supply plant for purposes of pooling 
the supply plant or maintaining the 
producers on the supply plant operator's 
payroll. 

The amount of direct-ship milk that 
can be used to qualify a supply plant as 
a pool plant should be limited to 50 
percent of the plant's total required 
shipments for pooling. Also, a supply 
plant operator's deliveries of producer 
milk directly to distributing plants from 
producers' farms should be limited to 
those producers who are located within 
150Tniles of the supply plant (as based 
on the post office address of the 
producer). Although these limitations 
were not proposed at the hearing, the 
current milk handling arrangements in 
this market indicate a need for such 
limitations. 

A supply plant customarily 
demonstrates its association with Ihe 
fluid market by shipping milk to 
distributing plants for fluid use. 
Normally, the supply plant obtains such 
milk from producers who are located 
within a reasonable hauling distance 
from the supply plant. As indicated at 
the hearing, some of the producers 
associated with a supply plant are 
located between the supply plant and 
the distributing plant to which the 
supply plant is shipping milk. 
Presumably, other producers delivering 
milk to the supply plant are located 
more distant from the distributing plant 
than the supply plant. While the 
procurement patterms may vary 
somewhat among the supply plants in 
the market, it is reasonable to presume 
that the limited change in the pooling 
standards would adequately 
accommodate most supply plants that 
desire to move part of their milk supply 
directly from farms to distributing 
plants. 

Permitting a supply plant to qualify for 
pooling solely on the basis of direct 
deliveries not only would go beyond 
what is needed in the market but also 
could result in the development of milk 
handling arrangements not typical of 
supply plant operations that could be 
disruptive to the fluid market. If a pool 
supply plant did not have to ship milk 
received at the plant, a manufacturing 
plant located quite some distance from 
the market could attach itself to the 
market merely through the delivery of 
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milk to pool distributing plants from 
producers located near the market 
center who had no real association with 
the manufacturing plant. This could 
result in the attachment of new milk 
supplies to the market solely for 
manufacturing with little intent on the 
part of the plant operator of making 
such milk available for fluid use. Also, 
without some limitation regarding the 
producers whose milk may be diverted, 
a supply plant operator could seek out 
producers anywhere in the milkshed 
without regard to whether they are 
located within a reasonable hauling 
distance of the supply plant. This could 
be disruptive to the normal procurement 
arrangements of other handlers. The 
order changes adopted herein are 
intended to accommodate the supply 
plant operations as they now exist in the 
Nebraska-Western Iowa market. They 
should not encourage new milk handling 
arrangements that could result in 
disorderly conditions for the market. 

Additionally, limiting the amount of 
direct deliveries that can count as a 
qualifying shipment for a supply plant 
provides a distinction from an 
operational standpoint between a pool 
supply plant and a cooperative 
balancing plant. The order now provides 
that milk delivered directly from farms 
to distributing plants can count as a 
qualifying shipment, without limitation, 
in the case of a balancing plant operated 
by a cooperative association 
(5 1065.7(c)). Under this type of pooling 
arrangement, the cooperative must 
deliver 51 percent of its member 
producer milk to distributing plants each 
month of the year to qualify such plant. 
Also, no automatic pooling status is 
provided during the heavy production 
months, as is the case for pool supply 
plants. 

Under this pooling arrangement, a 
situation could arise where a supply 
plant operator, although having met the 
overall shipping requirement, failed for 
some reason to transfer a sufficient 
quantity of milk from the supply plant 
itself to meet this facet of the shipping 
standard. In administering the order in 
this case, a portion of the supply plant 
operator's diversions to distributing 
plants should not be considered as part 
of the supply plant's total receipts if this 
would result in the plant meeting the 
shipping standard. The milk 
disassociated from the supply plant 
would be whatever amount is necessary 
to make the remaining diversions to 
distributing plants equal (or be less 
than) the quantity of transfers to such 
plants. The disassociated milk should 
then be treated as produced milk of the 
distributing plant operator, who would 


be required to account to the pool for 
such milk and pay the producers 
involved. Under this situation, it would 
be necessary for the supply plant 
operator to designate the dairy farmers 
who are to be disassociated from the 
supply plant. If he fails to do so. then the 
plant should not qualify as a pool plant. 

The disassociation of some of a 
supply plant's diverted milk would 
result in the pooling of the supply plant 
only in those cases where a large 
proportion of the plant’s total supply 
had been moved to distributing plants. 

As one reduces the total deliveries, a 
point would be reached where 
mathematically the pooling standard 
could not be met In this case, the supply 
plant would be a nonpool plant and all 
of the milk claimed by the plant 
operator as having been diverted to a 
distributing plant would be treated as 
producer milk of the distributing plant 
operator. 

At the reopened hearing, 
representatives of AMPI and several 
proprietary supply plants opposed the 
above recommendation to limit the 
amount of direct deliveries that can be 
used as a qualifying shipment for a 
supply plant. Essentially, they 
contended that such limitation is 
artificial and arbitrary and impedes the 
ability of a supply plant operator to 
maximize the economics and 
efficiencies that are inherent in 
supplying distributing plants on a direct- 
ship basis. It was their position that a 
supply plant should be allowed to meet 
its qualifying shipments to distributing 
plants either by transfers from the 
supply plant or, without limitation, by 
direct deliveries from producers' farms, 
as the order now provides in the case of 
a cooperative balancing plant. 

It is obvious from the position taken 
by these supply organizations that they 
want to qualify their supply plants on 
essentially the same basis as a 
balancing plant but at a substantially 
lower performance level than now 
applies to a balancing plant. If such a 
pooling arrangement were permitted for 
a supply plant, there would be no 
practical basis for retaining the present 
pooling requirements that now apply to 
a cooperative balancing plant. As the 
spokesmen for AMPI and the several 
proprietary supply plants point out. it 
may well be there is no basis for having 
a pooling distinction between the two 
types of plants. Instead, perhaps it 
would be more appropriate that the 
order should provide only for "balancing 
plants" that could qualify on the basis of 
either direct deliveries from producer 
farms or by transfers from supply plants 
or both. To achieve this desired result in 


a way that would be equitable to all 
entities on the market, a new 
performance standard would have to be 
developed. However, the record in the 
present proceeding does not provide an 
adequate basis to make such a 
determination which would be equitable 
to all parties concerned. Accordingly, 
for all of the reasons previously stated, 
limiting the amount of direct deliveries 
that may be used as qualifying 
shipments for a supply plant is 
concluded to be appropriate. 

In their exceptions to the revised 
recommended decision, both AMPI and 
the group of six proprietary handlers 
reinterated their opposition to limiting 
the amount of direct deliveries that can 
be used in qualifying a supply plant. 
Exceptors argued that such limitation is 
unwarranted and not supported by the 
record evidence. For all of the reasons 
hereinbefore stated, such limit is 
concluded to be appropriate. 

In their exceptions to the 
recommended decision, AMPI and Kraft 
objected to the proposed requirement 
that only milk moved directly from 
producers' farms that are located within 
150 miles of the supply plant may count 
as a qualifying shipment for such plant. 
Exceptors claimed that the record 
provides no basis to support such limit. 
Also, AMPI argued that the proposed 
limitation "would nullify the usefulness 
of the recommended provision allowing 
direct deliveries to count as qualifying 
shipments." Finally, AMPI contended 
that such limit ignores the manner in 
which milk is assembled and moved 
from farms to distributing plants in the 
Nebraska-Western Iowa market. 

Contrary to exceptors' assertions, we 
believe there was an adequate basis 
established on the record for the "150 
mile limitation." Although witnesses did 
not testify specifically on this facet of 
the pooling issue, consideration must be 
given to the total record as it reflects the 
marketing conditions in this market. On 
the basis of the evidence developed in 
this proceeding, and for the reasons 
already cited, limiting direct deliveries 
that may count as qualifying shipments 
to those from producers' farms located 
within 150 miles from the supply plant is 
reasonable under the present marketing 
situation. 

Further, we have no reason to believe 
that the "150-mile limitation" will negate 
the economics of allowing direct 
deliveries to count in qualifying a supply 
plant as AMPI contends. While AMPI 
may have member milk that is located in 
excess of 150 miles from its Freeman 
South Dakota, and Sibley, Iowa, pool 
supply plants which could be efficiently 
delivered to distributing plants, there is 
no indication from the record that any of 
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I this milk is now physically associated 
I with either supply plant. Neither was 
I there any indication that any of the milk 
I now physically associated with either of 
I ANfFM * two supply plants was obtained 
I from members’ farms located in excess 
I of 150 miles of either plant. Apparently. 

I the cooperative’s concern in this regard 
I is based on a misunderstanding that it 
I could qualify its two supply plants with 
I Hilk it delivers to other pool plants as a 
I } 1065.9(c) handler, which is not the 
I case. Only milk that is reported as being 
I associated with a supply plant during 
I the month may be diverted directly to 
I pool distributing plants and count as a 
I qualify ing shipment for such supply 
I plant. 

In their exceptions to the revised 
I recommended decision. AMPL Kraft. 

I Land 0 Lakes. Inc., and the group of six 
I proprietary handlers excepted to the 
I “150 mile limitation” requirement. Most 
I of the exceptions on this issue reiterated 
I points that were previously raised in 
I exceptions to the initial recommended 
I decision and which were considered in 
I the revised recommended decision. 

I Except as previously discussed 
I elsewhere, the exceptions raise no new 
I points not already considered in 
I determining the appropriateness of the 
I “150-mile limitation” requirement 
I Accordingly, the exceptions provide no 
I basis for eliminating the requirement. 

Additionally, in its exceptions to the 
I revised recommended decision. Land 
I 0 Lakes uiged that in lieu of the “150- 
I mile limitation” requirement the order 
I require that at least one day’s 
I production of a producer be physically 
I received at the diverting pool plant 
I during each month in order for the milk 
I of such producer to be eligible for 
| diversion to another pool plant as 
I producer milk. The cooperative 
I contended that such a producer delivery 
I requirement would be a more 
[ *ipprvpriate method of accomplishing 
Ihe objectives sought with the “150-mile 
limitation” requirement. 

Such u delivery requirement would 
not encourage efficiencies in the 
handling of producer milk that is 
I diverted between pool plants. Moreover, 
and as discussed elsewhere in this 
decision, it would be inconsistent with 
the objectives sought in permitting 
diversions between pool plants. 
Accordingly, the recommendation 
I should not be adopted. 

In its exception to the revised 
recommended decision, Kraft excepted 
>o the proposed application of the 150- 
nhle limitation requirement to all 
producer milk diverted from a pool plant 
I mr the account of the handler operating 
puch plant to another pool plant. In 
Kraft s view, such application could 


create unnecessary handling 
inefficiencies. In order to avoid this. 
Kraft recommended that the ”150-mile 
limitation” apply only to the milk of 
producers that directly contributes to a 
supply plant meeting the qualifying 
shipping requirement for pool plant 
status under the order. This 
recommendation should not be adopted 
since it would not effectuate the purpose 
of the ”150-mile limitation” requirement. 

At the reopened hearing. Kraft 
proposed that the definition of a ’’supply 
plant” be revised. The handler sought 
the change to eliminate the basis for the 
administrative requirement that a 
supply plant, in order to maintain 
continuous pool status during the 
automatic pooling months, must transfer 
to a distributing plant at least one load 
of milk per month. • 

This proposal should not be adopted. 
The spokesman for the handler did not 
present any specific testimony on this 
matter other than stating that such 
requirement is not necessary to 
establish that a supply plant is properly 
associated with the Order 65 pool. There 
was no other testimony regarding this 
issue. Moreover, the record provides no 
evidence of pooling problems 
encountered by any of the supply plant 
operators, including Kraft with the 
requirement 

AMPI proposed at the initial hearing 
that the cooperative balancing plant 
pooling provision (5 1065.7(c)) be 
eliminated in view of the fact that there 
would be little practical difference in 
terms of the pooling standards between 
a supply plant and a cooperative 
balancing plant if the unlimited direct 
delivery feature for supply plants were 
adopted. Counsel for Mid-Am objected 
to the proposal on the basis that it was 
not part of AMPI’s original proposal as 
published in the hearing notice and thus 
was outside the proper scope of the 
hearing. The Administrative Law Judge 
presiding at the hearing did not rule on 
the objection but instead concluded that 
whether or not AMPI’s proposed 
modification is “legally sustainable” 
was a matter for consideration by the 
Secretary. In view of the order changes 
adopted herein relative to pooling 
standards for supply plants, the legal 
issue raised in the objection is moot. 
Accordingly, there is no need to pursue 
the legal issue raised by the objection. 

In its exeption to the revised 
recommended decision. Kraft suggested 
a modification in the proposed order 
language as contained in S 1065.7(b)(2). 
This provision determines the volume of 
fluid milk products that count aB 
qualifying shipments for a supply plunt 
in the case of milk movements between 
such supply plant and a pool distributing 


plant. Kraft points out that as written in 
the revised recommended decision the 
provision does not carry out the intent 
of the “net shipment" requirement as it 
applies to qualifying shipments for a 
supply plant. Kraft's suggestion ha9 
merit and the language in $ 1065.7(b)(2) 
of the attached order has been modified 
to reflect Kraft’s suggestion. 

2. Diversion of producer milk, (a) 
Diversions to nonpool plants. Rules 
concerning the diversion of producer 
milk from pool plants to nonpool plants 
should be modified. During the months 
of September through March, a 
cooperative association should be 
allowed to divert to nonpool plants 
(except producer-handler plants) a 
quantity of milk not in excess of 40 
percent of the quantity of producer milk 
that the association causes to be 
delivered to or diverted from pool plants 
during the month. During the months of 
April-August, the cooperative should be 
allowed to divert 50 percent of such 
receipts. The operator of a pool plant 
(other than a cooperative association) 
should be allowed to divert to nonpool 
plants (except producer-handlers' 
plants) any milk that is not under the 
control of a cooperative association that 
is likewise diverting milk to nonpoo! 
plants during the month. The quantity of 
milk that the operator of a proprietary 
plant may divert should not exceed 40 
percent during the months of September- 
March and 50 percent during the months 
of April-August of the milk received at 
or diverted from such pool plant that is 
eligible to be diverted by the plant 
operator. 

The order also should provide that at 
least one day's production of a producer 
must be physically received at a pool 
plant during each month in order for the 
milk of such producer to be eligible for 
diversion to a nonpool plant as producer 
milk. 

Presently, diversions to nonpool 
plants are limited to 30 percent of 
producer milk received at pool plants 
during the months of January, February. 
March, September. October, and 
November, and 40 percent of such 
receipts during other months of the year. 
To be eligible for diversion, the order 
now requires that at least 2 days' 
production of a producer be received at 
a pool plant during each month. 

AMPI proposed that diversion 
eligibility for a producer be reduced to 1 
day's production received at a pool 
plant and that diversion limits be 
increased to 40 percent during each of 
the months of September-Dccember and 
50 percent during each of the months of 
january-August. A spokesman for AMPI 
testified that the present diversion limits 
cause unnecessary, uneconomic, and 
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costly milk movements, including 
unnecessary pumping and handling of 
the milk. The unnecessary hauling 
wastes thousands of gallons of fuel 
every month, he said, while the extra 
pumping damages the quality of the 
milk. 

The witness indicated that AMPI 
regularly hauls producer milk from 
farms in Minnesota and South Dakota to 
its supply plant at Sibley. Iowa, solely 
for the purpose of meeting the present 
diversion limitations. He estimated that 
this unnecessary hauling of milk costs 
AMPI approximately $10,000 per month. 
Also, he said, because of the difficulty in 
estimating beforehand the exact 
quantity of milk that may be diverted, 
AMPI has over-diverted several times in 
the last couple of years, causing milk 
regularly associated with the pool to be 
excluded. 

A spokesman for Mid-Am testified in 
opposition to AMPl’s proposal. This 
witness argued that the present 
diversion limits are adequate because 
data introduced into the record showed 
that the amount of milk being diverted 
by all handlers in the market was well 
within the existing limits. He stated that 
liberalization of the diversion provisions 
would make less milk available to the 
fluid market at a time when market 
conditions call for greater shipments. 

Although most handlers are able to 
operate within the diversion limits 
presently in the order, it is apparent 
from the testimony already described 
that at least one—AMPI—is not able to 
do so. It should be noted in this 
connection that Mid-Am qualifies its 
large manufacturing plant at Norfolk as 
a pool plant. In addition. 4 of the 6 
proprietary supply plants on the market 
also have manufacturing facilities. 
Accordingly, milk not needed by these 
handlers for fluid use is manufactured 
right at these pool plants instead of 
having to be diverted to nonpool plants. 
At the time of the October 1978 hearing, 
however, AMPI had only one plant 
pooled under the order, which is the 
supply plant at Sibley. The plant has no 
manufacturing facilities. Thus, reserve 
supplies associated with this plant are 
diverted by AMPI to nonpool plants for 
manufacturing. This is why AMPI has 
had difficulty staying within the 
diversion limits while other handlers in 
the market have not. 

The present diversion limits are 
unduly tight and discriminate between 
handlers that operate pool 
manufacturing plants and those that do 
not. For example, during the month of 
October, a handler operating a pool 
supply plant which also manufactures 
cheese could ship 40 percent of its milk 
to a poo! distributing plant to qualify for 


pooling and manufacture the remaining 
60 percent of its milk into cheese. A 
cooperative that operates a pool supply 
plant without manufacturing facilities 
could also manufacture 60 percent of the 
milk pooled through that plant by 
sending it to one of its nonpool 
manufacturing plants. However, in this 
example, only 30 percent of the total 
receipts could be diverted directly to the 
manufacturing plant: the remaining 30 
percent would have to be received first 
at the supply plant and then transferred 
to the manufacturing plant, possibly 
resulting in unnecessary hauling and 
handling of the milk. In the case of a 
cooperative that does not operate a pool 
supply plant but which does have a 
nonpool manufacturing plant. 70 percent 
of the cooperative’s milk would have to 
be shipped to pool plants; the 
cooperative could divert the remaining 
30 percent to its nonpool manufacturing 
plant. AMP! falls within these latter 2 
categories, pooling part of its milk 
through its Sibley and Freeman supply 
plants and pooling the remainder as a 
handler on bulk tank milk. 

Theoretically, the diversion allowance 
for plant operators should be equal to 
the reciprocal of the shipping 
requirements for a supply plant or a 
cooperative balancing plant. In this way, 
milk that is not needed at pool 
distributing plants can be diverted to 
manufacturing plants. 

At the reopened hearing, an AMPI 
spokesman, citing this statement, 
testified that the diversion limits should 
be increased to 60 percent during the 
months of September through December 
and to 80 percent during the months of 
January through August. These 
percentages, he said, would be the 
reciprocal of the present 40 percent 
shipping requirement during September 
through December and their (AMPI's) 
proposed 20 percent shipping 
requirement during January through 
August. 

This proposal should not be adopted 
because it does not accurately reflect 
the situation in this market. Over 50 
percent of the milk on this market is 
pooled through cooperative balancing 
plants. The cooperative operating these 
plants must ship at least 51 percent of its 
milk every month to pool distributing 
plants. Information on the record 
indicates that the level of performance 
by the cooperative is actually well 
above this minimum of 51 percent. 
Similarly, many of the proprietary 
supply plants on the market are shipping 
from 55 to 60 percent of their receipts to 
pool distributing plants during the 
present qualifying months of September 
through December. 


In view of this record of actual market 
performance and need, the diversion 
allowances, as initially adopted, are 
appropriate for this market. If there is 
any discrepancy between the proposed 
diversion limits and the supply plant 
shipping requirements, it probably 
indicates that the latter are somewhat 
low in relation to the actual needs of the 
market. In any event, we can find no 
basis for increasing the diversion 
allowances higher than the levels 
initially adopted. 

Recognizing the need for coordination 
between supply plant shipping 
requirements and diversion limitations, 
AMPI proposed that the present months 
of more limited diversions be changed 
from Septcmber-November and 
January-March to Seplember-Deeembrr 
to coincide with the shipping 
requirement months for supply plants 
would be extended to Septembcr- 
March. For this reason. January-March 
should remain as months in which lower 
diversion limits apply and. as suggested 
by AMPI December also should be 
included with these months. 

The change in diversion limits would 
have no effect on the amount of milk 
that a supply plant operator—either a 
proprietary handler or a cooperative 
association—would have to make 
available to distributing plants. The 
amount of milk that a supply plant 
operator must make available to pool 
distributing plants is governed by supply 
’plant shipping requirements. The change 
in diversion limits, however, will allow 
more milk that is not needed at a pool 
supply plant to be diverted to a nonpool 
manufacturing plant instead of first 
having to be received at the pool supply 
plant and then transferred to the 
nonpool plant. In this way. the change in 
diversion limits will permit greater 
efficiency in handling the market's 
reserve milk supplies. 

It is not necessary to require 2 day's 
production of a producer to be received 
at a pool plant in order for milk of the 
producer to be eligible for diversion to a 
nonpool plant One day’s production 
received at a poo! plant is sufficient to 
demonstrate that a producer has some 
association with the fluid market. 

An AMPI spokesman testified that the 
present 2-day requirement has 
occasionally caused problems when one 
day’s production of a large producer hai 
been picked up in the same bulk tank 
truck that was also picking up 2 day's 
production of smaller producers. The 
spokesman indicated that the 
cooperative, having assumed that all 
producers whose milk was on the truck 
had met the 2-day production 
requirement, would not discover the 
error until after the end of the month. 
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I when it was too late to correct the 
I problem. Requiring that only one day's 
I production be received at a pool plant 
I during (he month should eliminate this , 

I problem. 

I The initial recommended decision 
I provided that milk of a dairy farmer 
I shall not be eligible to be diverted as 
I producer milk unless during the month 
I dt least 1 day's production of milk of 
I such dairy farmer is physically received 
I at the pool plant from which it is 
I diverted. Kraft. Inc., at the reopened 
I hearing, recommended that this 
I producer delivery requirement should 
I not apply to the milk of a dairy farmer 
I that is diverted to another pool plant 
I because there is no question about the 
I eligibility of such milk for pooling. 

This suggested modification should be 
I adopted. The modification will prevent 
I unnecessary hauling and pumping of 
I milk in the case of a producer whose 
I farm is situated such that his milk could 
I be diverted to another pool plant 
I throughout the month. It is sufficient 
I that a producer's milk be received at 
I any pool plant during the month to 
I establish the producer's identity with 
I the fluid market. Accordingly, no 
I purpose would be served in requiring 
I such producer's milk to be received at 
I least once during the month at the pool 
I plant from which diverted. 

I As proposed by Mid-Am. the order 
I should allow the Director of the Dairy 
I Division to increase or decrease the 
I diversion limits by up to 20 percentage 
I points. However, the provision should 
depart slightly from Mid-Am's proposal 
I by allowing the Director to revise 
diversion limits independently of any 
change in the supply plant shipping 
requirements. This will provide greater 
flexibility in accommodating situations 
i in which an adjustment may be needed 
I in shipping requirements but not 
I necessarily In diversion limits or vice- 
I versa. 

Temporary adjustment of diversion 
I limits may be needed for the same 
reasons as a temporary increase or 
I decrease in supply plant shipping 
I requirements, i.e., the market may need 
more milk for fluid use or there may be 
an excessive amount of milk being 
I delivered for fluid use. A decrease or 
increase in diversion limits will help to 
I accommodate these situations, 
particularly with regard to milk being 
pooled by a cooperative acting as a 
handler on bulk tank milk. 

A cooperative acting as a handler on 
' j ulk tank milk, unlike a supply plant, 
does not have any particular standard to 
meet as far as delivering a certain 
percent of its milk to pool distributing 
fruits. However, the amount of milk 
such a cooperative may divert is directly 


dependent upon the pounds of milk the 
cooperative delivers to pool plants. 

In view of this, to require a 
cooperative bulk tank handler to deliver 
more milk to pool distributing plants it is 
necessary to reduce the amount of milk 
the cooperative may divert to nonpool 
plants. On the other hand, if the market 
i9 oversupplied with milk for fluid use. it 
would be necessary to increase 
diversion limits so the cooperative could 
divert more of its milk to nonpool plants 
for manufacturing use. 

In computing diversion limits, the 
base on which the diversion percentage 
is computed should be equal to the 
amount of producer milk delivered to 
pool plants plu9 the amount diverted to 
nonpool plants. Presently, diversion 
limits are based only on the amount of 
producer milk delivered to pool plants. 

This change will provide for the 
computation of diversion limits on the 
Bame basis as shipping requirements for 
supply plants. This will insure greater 
uniformity in market performance 
between supply plant operators and 
cooperative bulk tank handlers. 

When a handler diverts milk in excess 
of the limits prescribed in the order, the 
quantity that iB over-diverted cannot 
qualify as producer milk and be priced 
under the order. Presently, the diverting 
handler is required to designate the 
dairy farmers whose milk is over¬ 
diverted. If the handler fails to do so, the 
order disqualifies all milk diverted by 
the handler during the month. 

This procedure should be modified 
slightly. In the case of over-diverted 
milk, the diverting handler should 
continue to have the prerogative of 
designating the dairy farmers whose 
milk is over-diverted. If the handler fails 
to designate the over-diverted milk, the 
market administrator would disqualify 
all of the milk diverted by the handler 
on the last day of the month, then all the 
milk diverted on the second-to-last day. 
and so on in daily allotments until all of 
the over-diverted milk is accounted for. 
For example, if a handler over-diverted 
10.000 pounds of milk for the month, but 
diverted 45.000 pounds on the last day of 
the month, the entire 45.000 pounds 
would be disqualified. 

This procedure, which was proposed 
by Kraft, Inc., and supported by AMPI, 
will provide a less severe penalty for a 
handler who inadvertently over-diverts. 

In the event a handler does not identify 
which producers' milk is over-diverted, 
the new procedure will allow the market 
administrator to make this 
determination in a fair and orderly 
manner. 

(b) Diversions between pool plants. 
Kraft, Inc., proposed that the order be 
umendf?d to provide for diversions 


between pool plants. This proposal was 
a corollary change to its proposal to 
allow supply plants to qualify for pool 
status on the basis of deliveries by the 
supply plant operator to distributing 
plants directly from producers’ farms. 

The order should be amended to 
provide for diversions between pool 
plants. This will provide the technical 
means under the order for milk to be 
delivered by supply plant operators 
directly from producers' farms to pool 
distributing plants and still count ns 
shipments from the supply plant. Also, it 
will allow the operator of any pool plant 
to divert milk supplies to another pool 
plant and retain the producer milk status 
and payroll responsibility for such milk. 
Without this provision, a handler 
wishing to retain his regular producers 
on his payroll for the entire month 
would have to physically receive the 
milk of such producers into his plant (so 
that it will be considered "producer 
milk" there), then pump it back into the 
truck, and deliver it to the other pool 
plant. Such milk would then be 
considered a transfer from one plant to 
another with the transferor-handler 
accounting to the pool for the milk and 
paying those producers as well. 

This practice is obviously 
uneconomic, resulting in unnecessary 
and costly movements of milk. In 
addition, the unnecessary pumping of 
milk is damaging to its quality. 

Permitting diversions of milk between 
pool plants will promote the efficient 
handling of milk. 

In the case of diversions between pool 
plants, the question arises as to whether 
such diversions should be considered as 
a receipt at the divertor plant, the 
divertee plant, or both for the purpose of 
determining whether such plants have 
met the pooling requirements of the 
order. As adopted herein, such 
diversions would be treated in the same 
manner as transfers between pool 
plants. 

The order now includes milk that is 
transferred from one distributing plant 
to another in the receipts of the 
transferor plant. The transfer is 
excluded from the receipts of the 
transferee plant. Diversions between 
pool distributing plants should be 
treated in the same way. 

Milk that is transferred from a pool 
supply plant to a pool distributing plant 
is presently included in the receipts of 
both the supply plant and the 
distributing plant. Accordingly, 
diversions from a pool supply plant to a 
pool distributing plant should be 
considered in the receipts of both plants. 

Fluid milk products that are 
transferred from a pool distributing 
plant to a pool supply plant are included 
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in the receipts of the distributing plant 
but excluded from the receipts of the 
supply plant. Diversions from a pool 
distributing plant to a pool supply plant 
should also be treated this way. 

For accounting purposes, milk 
diverted between pool plants will 
continue to be the “producer milk** of 
the diverting handler. 

3. Class I price zones and location 
adjustments . The Class I pricing 
structure under the order should be 
revised to provide for two pricing zones 
in place of the three zones now in the 
order and to modify the application of 
location adjustments. Map No. 1 
illustrates the revised pricing zones. As 
shown. Zone 1 should have a Class I 
differential of $1.60, and Zone 2 should 
have a Class 1 differential of $1.75. 

Location adjustments outside of these 
two zones should apply only at plants in 
Nebraska. South Dakota [east of State 
Highway Number 73 only). North 
Dakota. Minnesota. Wisconsin, and 
Iowa. In these areas, a minus location 
adjustment should apply. The location 
adjustment should be computed at the 
rate of 1.5 cents per hundredweight per 
10 miles and should be based on the 
distance from Omaha or Norfolk. 
Nebraska, whichever is closer. A 
comparison of location adjustments at 
selected plant locations outside of 
Zones 1 and 2 is shown on Table 3. 

Currently, the marketing area is 
divided into three price zones. These 
zones are shown on Map No. 2. The 
Class 1 price at plants located in Zone 1 
i* $1,60 over the basic formula price. The 
Zone 2 Class I price is 10 cents below 
the Zone 1 price, while the Zone 3 Class 
1 price is 15 cents higher than the Zone 1 
price. Uniform prices in each of these 
zones bear the same relationship, i.e.. 
the Zone 2 price is 10 cents below the 
Zone 1 price, and the Zone 3 price is 15 
cents above the Zone 1 price. 

BILLING COOC >410-02-41 
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T*We 3 —Present and proposed plant location 
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The order also provides that at a plant 
[ located outside of the marketing area 
and within 100 miles of the nearest 
I specified basing point, the applicable 
I Class 1 and uniform prices at such plant 
I are the prices applicable in the nearest 
pricing zone. At plants located outside 
of the marketing area and more than 100 
miles from the nearest specified basing 
point, the Class 1 and uniform prices are 
reduced at the rate of 1.5 cents per 
hundredweight for each 10 miles or 
fraction thereof that such plant is 
located more than 100 miles from the 
nearest basing point. 

a. Initial proposals and testimony . 
(Based on the hearing held in Omaha on 
October 24-27,1978.) Proposals to revise 
the pricing structure were made by two 
proprietary handlers and two 
cooperative associations. 

Roberts Dairy, which at the time of 
the hearing ‘operated distributing 
I plants at Omaha and Grand Island. 
Nebraska, submitted a proposal that 
would have combined Zones 1 and 2 
into a single zone for pricing purposes. 

At the hearing, however, it abandoned 
this proposal. The proposal was not 
I supported by any other party. 

Wells Dairy, Inc., of LeMars, Iowa, 
(presently located In Zone 2). submitted 
* proposal that would reduce the Class I 
differential in Zone 2 from $1.50 to $1.40. 
A representative of Wells Dairy testified 
that the present $1.50 Class I differential 
puts it at a disadvantage relative to its 
competitors under the Eastern South 
Dakota, Upper Midwest, end Iowa 
federal orders. (The Class 1 differential 
under the Eastern South Dakota order is 

40; the Class I differential applicable 
to competing handlers under the Upper 
Midwest order would be either $1.06 or 
-M 2 , depending upon their location; 

* Robert* Dairy *a» acquired by Mid Anu-noi 
u«»Orn»rn. Int, on |ttnu*ry 14.I860 


and the Class I differential to competing 
handlers under the Iowa order is $1.40 
or slightly less, again depending upon 
the respective plant's location.) 

The Wells Dairy representative 
testified that the other markets in which 
it claims to be at a price disadvantage 
represent about 65 percent of its total 
sales territory. He stated that the current 
order price plus the over-order charges 
imposed by cooperative associations 
supplying his plant result in Wells Dairy 
having a 33-cent price disadvantage 
relative to its competitors under other 
orders. 

Mid-Am proposed that Zones 1 and 3 
be revised so as to shift 20 Zone 3 
counties in central Nebraska into Zone 
1. A Mid-Am spokesman testified that 
conditions have changed significantly 
since these pricing zones were 
established 1967. He said that Zone 3 
was primarily established to attract an 
adequate supply of milk for plants 
located in central and western 
Nebraska. Also, he noted that attention 
was given to alignment of prices with 
the Eastern Colorado order based on the 
historical premise that as milk moved 
westward the prices should increase at 
a rate that approximated the cost of 
transporting milk. 

The spokesman testified that supplies 
in Zone 3 ore now more than.adequate. 
He said that only 46 percent of the milk 
received at Zone 3 plants during the first 
9 months of 1978 was actually used in 
Class I and that this did not include milk 
of Mid-Am that was pooled on the 
Eastern Colorado order but which 
formerly had been associated with Zone 
3 plants. He noted that inclusion of the 
latter milk supplies in the Order 65 pool 
would have dropped the Zone 3 Class I 
utilization to about one-third of the 
Grade A supplies potentially available. 
From these figures, he concluded a 
higher price is no longer needed in this 
area to obtain an adequate supply of 
milk for distributing plants In that zone. 

A second argument made by Mid-Am 
was that the plus 15-cent differential, 
which is applicable to the uniform price 
paid to producers as well as to the Class 
1 price, is. in effect, subsidizing 
producers in Zone 3 at tho expense of 
producers in Zone 1. This is because the 
pounds of Class 1 milk on which 
handlers pay the 15-ccnt higher Class I 
price is only about half of the producer 
milk in Zone 3 on which producers 
receive the 15-cent higher uniform price. 
Mid-Am estimated that this 
subsidization reduced the Zone 1 
uniform price by one cent per 
hundredweight during 1977. 


A spokesman for Fairmont Foods • 
testified that his company supported a 
reduction of the Class 1 price at North 
Platte. Nebraska (now included in Zone 
3). This witness indicated that the 
majority of the milk produced in the 
Zone 3 counties proposed to be included 
in Zone 1 now moves into Zone 1. He 
said that Fairmont now distributes over 
half of the milk from its North Platte 
plant in Zone 1 in competition with Zone 
1 handlers. In 1976. he noted, most of the 
distribution from this plant was west 
and north of North Platte, mainly in the 
northwest comer of Colorado, the 
eastern edge of Wyoming, and the 
northwest part of Nebraska. TTie 
witness also testified that a reduction in 
price at North Platte would not 
jeopardize the milk supply for 
Fairmont's plant. 

A spokesman for Roberts Dairy, 
which operates pool distributing plants 
at Grand Island and Omaha and a 
nonpool plant at Lincoln. Nebraska, also 
testified in support of Mid-Am s 
proposal to transfer 20 Zone 3 counties 
into Zone 1. The witness stated that this 
change would put his entire operation in 
a better competitive position relative to 
competing handlers. He testified that 
while some distribution from the Grand 
Island Zone 3 plant goes to areas in 
Zone 3. such as McCook, North Platte, 
and Ogallala, Nebraska, and also into 
northwest Kansas, most of the 
distribution from this plant is in 
competition with Zone 1 handlers, 
particularly in the Norfolk and 
Columbus-Seward areas. 

The witness contended that the 
proposed lower price at Grant Island 
would have no impact on the supply of 
milk at that plant. It was his belief that, 
even at the reduced price, the Order 65 
distributing plant at Crant Island would 
remain the best market for supply plants 
and cooperatives operating in this part 
of the marketing area. 

A spokesman for AMPI testified in 
support of the proposed transfer of Zone 
3 counties also. While noting that AMPI 
had no producers or outlets in Zone 3, 
he said that his organization supported 
the proposal because it did not feel the 
rest of the market should be subsidizing 
Zone 3 producers. 

Opposition to restructuring the pricing 
in Zone 3 came from several supply 
plant operators, namely. Dodge Dairy 
Products. Inc,, Dodge. Nebraska (Zone 
1); Ravenna Cheese Co.. Ravenna, 
Nebraska (Zone 3); Oxford Cheese. Co„ 
Oxford. Nebraska (Zone 3); Neu Cheese 
Co., Hartingtun. Nebraska (Zone 1); and 


• Fairmont discontinued opera lions to (he market 

•• of June 30.1979. 
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Orchard Dairy Products, Inc.. Orchard. 
Nebraska (Zone 1). 

These handlers took the position that 
redefining Zone 3 as proposed would 
substantially reduce the price to dairy 
farmers delivering milk to Zone 3 plants. 
These contended that such a reduction 
would jeopardize the milk supplies of 
distributing plants located in Grand 
Island and North Platte (and, 
presumably, the Zone 3 plants of Oxford 
Cheese and Ravenna Cheese) because 
producers delivering to those plants 
would find a more attractive outlet in 
the Eastern Colorado market. 

Three individual producers who ship 
milk to Zone 3 plants also testified 
against any reduction in price at such 
plants. They testified that if this price 
were reduced, they would probably look 
for higher-priced markets in Kansas or 
Colorado. 

A final pricing proposal was made by 
Land O'Lakes, Inc. (LOL). This 
cooperative, which has no producers on 
the Nebraska-Western Iowa market, 
proposed a change in the application of 
location adjustments to plants located 
outside of the marketing area. Presently, 
such location adjustments are not 
applied within 100 miles of a basing 
point. Only beyond 100 miles do they 
begin at the rate of 1.5 cents per 10 miles 
from the nearest basing point. Under 
LOL’s proposal. location adjustments 
would apply within this 100 mile area. 
The effect of the proposal, therefore, 
would be to reduce Class I and uniform 
prices at plant locations outside the 
marketing area. 

A spokesman for LOL testified that 
the purpose of its proposal is to resolve 
a price misalignment problem between 
the Nebraska-Western Iowa and 
Eastern South Dakota orders in the 
general procurement area of eastern 
South Dakota. He claimed that this 
misalignment had caused it to lose 
producers on the Eastern South Dakota 
market because such producers were 
able to obtain greater returns by having 
their milk pooled under the Nebraska* 
Western Iowa order. 

Mid-Am supported the LOL proposal 
to remove the 100-mile buffer zone 
applicable to location adjustments. The 
cooperative's spokesman indicated that 
the pricing structure of the order should 
encourage milk to move to the primary 
market. He noted, however, that under 
the present order provisions there is 
little incentive for milk to move from 
southern South Dakota, where Mid-Am 
competes with AMP1 and LOL for milk 
supplies, to Omaha. 

Several examples were cited in 
support of this argument. The Mid-Am 
witness testified that a nonpool plant at 
Freeman, South Dakota, which is 


roughly 200 miles from Omaha, now 
carries the Zone 1 price. Producer milk 
under Order 65 is diverted to this plant. 
Another nonpool plant is located at 
Lake Preston, South Dakota, which is 
about 280 miles from Omaha. This plant 
also receives diverted milk pooled under 
Order 65. The price at this plant is only 
12 cents below the Zone 1 price. 

Also cited by the spokesman for Mid- 
Am was the Order 65 price for diverted 
milk at nonpool plants at Clarkfield. 
Minnesota, and Lake Benton. 

Minnesota. Although the Lake Benton 
plant is roughly 285 miles from Omaha, 
the price at Lake Benton is only 10 cents 
Ies9 than at Omaha. The price at 
Clarkfield. which is about 275 miles 
from Omaha, is 22 cents below the 
Omaha price. 

Mid-Am contends that the present 
order provisions encourage milk to be 
kept at these distant plants for 
manufacturing purposes rather than to 
be moved to the population centers to 
meet the fluid needs of the market. 

AMPI testified In opposition to the 
proposal of Well's Dairy to reduce the 
price in Zone 2 and to LOL's proposal to 
modify location adjustments. An AMPI 
spokesman testified that there was no 
basis to reduce the Zone 2 price. He 
noted that the proposal had been 
considered at an earlier hearing and 
turned down. It was his position that 
there had been no changes in the market 
sinco that prior decision which would 
warrant adoption of the proposal at this 
time. 

With respect to the LOL proposal, this 
witness testified that he did not believe 
there was a misalignment of prices in 
eastern South Dakota between the 
Nebraska-Western Iowa order and the 
Eastern South Dakota order. He 
contended that there has been little or 
no shift of producers from Order 76 to 
Order 65; that any attempt to align the 
uniform prices of the respective orders 
would be futile; and that adoption of the 
proposal would misalign prices in 
eastern South Dakota, southwestern 
Minnesota, and along the eastern edge 
of the Order 65 marketing area. 

b. Additional testimony adduced at 
the October 23-25,1979 hearing. At the 
reopened hearing, an AMPI spokesman 
testified further in opposition to the 
proposals to reduce the Zone 2 price and 
to increase location adjustments at 
plants located outside the marketing 
area. The witness testified that the 
market was presently being adequately 
supplied with milk; that there was 
enough milk produced close to the major 
population centers of the market so that 
AMPI’s more distant milk in South 
Dukota and Minnesota was only needed 
occasionally as a supplemental source 


of supply; and that, therefore, the 
premise contained in the initial 
recommended decision—that greater 
location adjustments were needed to 
attract distant milk to the market —was 
wrong since the distant milk is rarely 
needed in the market center. He went on 
to state that "the milk in Minnesota and 
South Dakota is not totally unneeded in 
the markeL But it is obviously less 
economic to the market. It's less 
desirable to the market than the close-in 
milk from an economic 
standpoint.[emphasis added] 

Several supply plant operators also 
testified in opposition to the pricing 
structure adopted in the initial 
recommended decision. 

Kraft Foods. Inc., which operates a 
supply plant at O'Neill. Nebraska, in 
Holt County, opposed any price change 
at its O’Neill plant. A spokesman stated 
that if prices in areas north of the 
marketing area nevertheless are 
reduced, then Holt. Antelope, Pierce, 
and Cedar Counties should be excluded 
from such changes. The witness 
explained that Kraft and its nearby 
competitors have supply plants in these 
counties. 

The Kraft spokesman testified that 
any lowering of its price at O’Neill 
would put it at a competitive 
procurement disadvantage compan d to 
Mid-Am’s supply plant at North Platte. 
Nebraska. The North Platte plant, he 
said, is pooled under the Eastern 
Colorado order. At the North Platte 
location, which is about 200 miles 
southwest of O’Neill, the Eastern 
Colorado blend price has averaged 
about 50 cents above the Nebraska 
Western Iowa Zone 1 blend price. He 
said this puts Kraft at a competitive 
disadvantage in competing for producer! 
in the Nebraska counties of Holt, Rock, 
Brown, Blaine. Loup, and Garfield. As a 
result of the price differences, he 
claimed. Kraft in April 1979 started 
paying its producers a price above the 
minimum order price and was 
continuing to pay such a premium at the 
time of the reopened hearing in October 
1979. He said that adoption of a 12-cent 
location adjustment at O'Neill, as 
proposed in the initial recommend* d 
decision, would make this situation 
worse. 

A spokesman for Ravenna Cheesr 
Company. Ravenna. Nebraska, testified 
in opposition to the proposed transfer of 
20 Zone 3 counties into Zone 1. He said 
this would lower the uniform price at bis 
plant location and make it more difficult 
for Ravenna to attract a Grade A milk 
supply in competition with Mid-Am. 
which procures milk in the same general 
area for the Eastern Colorado market. 
The witnecs suggested as an alternative 
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to the proposed change that only 5 Zone 
3 counties (Greeley, Howard. Hall, 
Adams, and Webster) be transferred to 
Zone 1. He said this would eliminate 
any competitive problem between Zone 
3 distributing plants (the Roberts Dairy 
plant at Grand Island in Hall County 
and the Abbotts Dairy plant at Hastings 
in Adams County) and Zone 1 
distributing plants. Also, he said, this 
would allow Ravenna Cheese and the 
Oxford Cheese plant in Furnas County 
to remain in Zone 3. The witness 
testified that milk from his plant is 
transferred to the Roberts distributing 
plant at Grand Island. 

The president of the Neu Cheese 
Company plant at Hartington, Nebraska, 
testified that he was opposed to the 
price changes set forth in the initial 
recommended decision. In this regard, it 
should be noted that the revised 
recommended decision had depicted 
this person's position as that of having 
no objection to the price changes. As 
pointed out in exceptions, the decision 
was in error. 

The general manager of Gillette Dairy, 
which operates a distributing plant at 
Norfolk, Nebraska, testified against the 
proposed price changes, particularly as 
they relate to the 6.5-cent lower Class I 
price at the Wells Dairy plant at 
LeMars. Iowa. He said Gillette Dairy, 
which now has a Class I differential of 
$1.60. competes extensively with Wells 
Dairy throughout northeastern Nebraska 
and eastern South Dakota. For this 
reason. he said, the lower Class I price 
at LeMars would disrupt the historical 
price relationship between Norfolk and 
LeMars and would result in Gillette 
Dairy being placed at a disadvantage in 
relation to its major competitor. 

He noted that, like the LeMars area, 
the Norfolk area is a heavy milk 
production area. His plant, he said, is 
largely supplied from farmers within a 
65-mile radius of Norfolk. The 
spokesman indicated that while their 
preference would be to keep the order s 
pricing structure as it is now, Gillette 
Dairy would support as an alternative to 
the proposed changes a reduction in the 
Class I differential at Norfolk to $1.47. 
According to the spokesman, this would 
put Gillette Dairy in a better competitive 
position in relation to handlers regulated 
under the neighboring Eastern South 
Dakota and Iowa orders, as well as to 
the Wells Dairy at LeMars. 

A Wells Dairy spokesman testified in 
support of the pricing structure adopted 
in the initial recommended decision. 
However, as discussed later, he stated 
that additional changes were needed In 
the order so that the location 
adjustments provided for in the initial 


recommended decision would not be 
disallowed. 

c. Findings and conclusions based on 
the two hearing sessions. The location 
pricing provisions under the order (zone 
prices and location adjustments at 
distant plants) assist in encouraging the 
movement of milk from supply areas to 
the principal population centers where it 
is processed for fluid use. Such 
provisions reflect the lesser value of 
milk when received at an outlying plant 
location or when diverted to an outlying 
location. Additionally, the location 
pricing provisions assist in maintaining 
a proper price alignment with nearby 
markets, which is essential to the 
attraction of raw milk supplies to 
various locations where needed. 

Class I prices throughout the Federal 
order system generally increase with 
distance from the surplus milk producing 
region of Minnesota and Wisconsin. 

This is why. for example, the Class I 
differential under the Upper Midwest 
order is $1.12. while it is $1.40 under the 
Eastern South Dakota order, $1.60 under 
Nebraska-Western Iowa, and $2.30 
under Eastern Colorado. The 
progressively higher prices reflect the 
theory that the Class I price in a market 
should not exceed the cost of importing 
milk from alternative sources of 
production. Since the Minnesota- 
Wisconsin area is the only area capable 
of supplying substantial quantities of 
supplemental Grade A milk to other 
markets east of the Rocky Mountains, it 
is used as the basing point for setting 
Class 1 prices applicable to the principal 
central market of each order. 

Location adjustments serve several 
purposes, one of which is to attract a 
sufficient supply of milk to the market's 
distributing plants. If all of the 
distributing plants in a market were 
located in one central location, it might 
be appropriate to have minus location 
adjustments surrounding the central 
market to encourage milk to move there 
from outlying locations where it is 
produced. However, if there is a 
distributing plant in the area south or 
west of the central market (such as at 
Lincoln or Grand Island, for example), a 
lower price at that plant's location could 
jeopardize its supply of milk since the 
milk in that area could be marketed on 
an adjacent Federal order market and 
receive a higher return. Therefore, while 
location adjustments are needed to 
encourage milk to move from outlying 
market locations, consideration also 
must be given to the need for aligning 
prices between neighboring markets. For 
this reason, many Federal orders 
provide for minus location adjustments 
in a northerly direction from the market 


and either plus location adjustments or 
no location adjustments in a southerly 
direction from the market. 

The pricing structure for the 
Nebraska-Western Iowa market should 
insure that adequate supplies of milk for 
fluid use are available to handlers in the 
principal population centers of the 
market. Of the 1.9 million population in 
the Nebraska-Western Iowa marketing 
area, by far the largest metropolitan 
area is Omaha-Council Bluffs with an 
estimated 1977 population of 581,000. 

The next largest area is Lincoln with a 
population of 184.000. The only other 
metropolitan area is Sioux City with a 
population of 120,000. 

The 3 pool distributing plants in the 
Omaha-Council Bluffs area and the 
single distributing plant in the Lincoln 
area process a relatively large 
proportion of the Class 1 milk priced 
under the order. (There are no 
distributing plants in Sioux City.) They 
are not only the major distributors in 
these areas but also have substantial 
distribution in other parts of the 
marketing area. Producer supplies of 
milk are moved to plants in these major 
population centers in the market from 
various locations throughout the 
marketing area and beyond. 

The order's present pricing structure 
does not adequately encourage or 
compensate for the movement of milk 
from supply areas to plants in these 
population centers. This has been 
particularly true in the situation where 
the prices applicable to milk delivered 
to the Omaha-Uncoln area are the same 
or only slightly higher than the order 
prices applicable to outlying plant 
locations in northeastern Nebraska, 
northwestern Iowa, eastern South 
Dakota, and southwestern Minnesota. 

Much of the milk supply in this market 
originates from these northern areas. In 
May 1979,15 percent of the producer 
milk on the market came from 15 
counties in southwestern Minnesota; 19 
percent of the producer milk came from 
western Iowa; and 13 percent of the 
market's milk came from eastern South 
Dakota, in total, these 3 areas account 
for 47 percent of the milk on the market. 
In all of this territory, there are only 3 
pool plants on this market—a pool 
distributing plant located at LeMars, 
Iowa, a pool supply plant located at 
Sibley. Iowa, and a pool supply plant at 
Freeman. South Dakota. 

In northeastern Nebraska, there is an 
11-county area in which 14 percent of 
the market's milk was produced in May 
1979. In these 11 counties, there are 2 
pool plants, both of which are cheese 
manufacturing plants that are qualified 
as pool supply plants. The Class 1 and 
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uniform prices in this area are the same 
89 those in Omaha and Lincoln. 

.Several examples will highlight the 
pricing problems that now exist under 
the present pricing provisions. 

A pool supply plant outside the 
marketing area is located at Sibley, 

Iowa. Sibley is about 175 miles from 
Omaha. The order now provides a 
transportation allowance of 1.5 cents per 
10 miles to transport 100 pounds of bulk 
milk. At this rate, the price difference 
between Sibley—which is in a heavy 
production area—and Omaha—the 
largest city in the market—should be 27 
cents ($.015X18=127). However, the 
price at Sibley is now only 10 cents 
below the Omaha price. (Omaha has a 
Class I differential of $1.60 compared to 
$1.50 at Sibley.) 

One of the recipients of AMPI's Sibley 
milk is Wells Dairy at LeMars. Iowa. 

The distance between LeMars and 
Sibley is about 52 miles. At 1.5 cents per 
10 miles, the allowance for hauling milk 
from Sibley to LeMars would be 9 cents 
per hundredweight. Under the order, 
however, there is no difference in the 
prices at these two locations. 

Kraft, Inc., operates a pool supply 
plant at O'Neill. Nebraska. Milk from 
this plant is shipped to a pool 
distributing plant at Lincoln. Nebraska. 
The distance from O'Neill to Lincoln is 
roughly 200 miles, yet there is no 
difference in prices between O'Neill, 
which is in a sparsely populated rural 
area, and Lincoln, the second largest 
city in the State. 

Similar comparisons can be made 
with respect to the pool supply plants at 
Orchard, Nebraska and Hartington. 
Nebraska. There is presently no price 
adjustment to cover the cost of 
transporting milk from these supply 
plants to distributing plants to the south. 
Consequently, these costs must either be 
absorbed by the supply plant operator 
or. more likely, passed on to the 
distributing plant operator buying the 
milk. 

Not only does the present pricing 
structure discourage the movement of 
milk to the population centers through 
supply plants, it also provides little or 
no incentive to move it to distributing 
plants on a direct-ship basis. Since 
producers generally bear the cost of 
transporting milk from their farms to the 
processing plant, they seek to find 
outlets which will provide the highest 
price and the least transportation cost. If 
a cheese plant happens to be the closest 
plant, and a producer can get the same 
price there that he can by shipping milk 
a farther distance to a distributing plant, 
he naturally will ship his milk to the 
cheese planL 


The current pricing provisions 
contribute to the problems described by 
distributing plant operators of getting a 
sufficient supply of milk at a reasonable 
price. By revamping Zone las proposed 
herein and changing the application of 
location adjustments to outlying plants, 
the Zone 1 uniform price will be much 
more attractive relative to supply areas 
to the north. It will better insure the 
availability of milk at plants in the 
market's population centers. 

Exceptions to the overall 
recommended revision in the location 
pricing structure were filed by AMPI, 
Beatrice. Kraft and the group of six 
proprietary handlers. Among other 
things, exceptors contend that the need 
for modifying Class 1 price zones and 
location adjustments, as stated above, 
was based to a large extent in terms of 
generating additional supplies for 
distributing plants in the market 
centers). They argue that this finding is 
not only inconsistent with the record 
evidence, but is also diametrically 
opposite to the decision's finding on the 
pool supply plant shipping requirement 
issue where it was determined from the 
record evidence that distributing plants 
were not experiencing any difficulty in 
obtaining adequate supplies for fluid 
uses. In effect, exceptors contended that 
there is no record evidence to justify the 
recommended revision or that any 
disorderly marketing conditions are 
resulting from the order’s present 
location pricing structure. 

Contrary to exceptors' views, it is 
apparent from the preceding discussion 
that the decison is not based on 
correcting a current supply situation for 
distributing plants. Rather, the record of 
this proceeding established that 
marketing conditions today are 
substantially different from those on 
which the present location pricing 
structure were based initially. Moreover, 
the record indicates that a continuation 
of the present location pricing 
arrangement at outlying plants could 
provide a disincentive for producers to 
deliver their milk to distributing plants 
at the market centerfs). The application 
of a Class 1 price at outlying plants that 
is equal to or above its economic value 
at the market center, which is the case 
now. will, over time, not facilitate the 
orderly movement of milk from farms to 
distributing plants that serve the 
principal market centers). 

The LOL and Wells Dairy proposals 
considered at the October 1978 hearing 
would have reduced the present Zone 2 
price by 10 cents and would have 
increased by a maximum of 15 cents per 
hundredweight location adjustments 
outside the marketing area. By 


themselves, these proposals would have 
caused serious problems in price 
alignment in northeastern Nebraska and 
in areas bordering the marketing area to 
the east, as pointed out by AMPI in its 
brief. Accordingly, it was provided in 
the initial recommended decision that 
minus location adjustments be applied 
in several northeastern Nebraska 
counties in order to provide an orderly 
transition in pricing from the major 
population center of the market to 
outlying plant locations. In conjunction 
with this change, it was also 
recommended that the 8 basing points in 
the order be replaced with only two, 
Norfolk and Omaha. Nebraska. 

In the exceptions to the initial 
recommended decision, several handlers 
in northeastern Nebraska complained 
that they had no knowledge that pria 
changes were being contemplated for 
their location; that the changes made 
were wrong; that they were denied the 
opportunity to testify as to the proper 
prices at their plant locations; and that 
in the ensuing 10 months since the initial 
hearing was held, marketing conditions 
had changed substantially enough to 
. warrant reopening of the hearing. 

As described earlier, these same 
handlers in northeastern Nebraska did 
testify at the reopened hearing against 
the price changes made in the initial 
recommended decision. After a thorough 
review of this additional testimony 
together with the comments contained in 
their post-hearing briefs and exceptions 
to the revised recommended decision un 
this matter, we continue to believe that 
the changes initially recommended art: 
justified and appropriate under the 
current marketing conditions. 

The only pool distributing plant 
outside the State of Nebraska is Wells 
Dairy. Inc., at Le Mars, Iowa. Wells 
Dairy is about 100 miles from its closest 
Order 65 regulated competitors, Gillette 
Dairy at Norfolk and Muller Dairy at 
Howells, Nebraska. Wells Dairy also 
competes with several other Zone 1 
handlers in Omaha and Lincoln. The 
distance from Le Mars to Omaha is 
about 125 miles, and from Le Mars to 
Lincoln it is about 100 miles. 

As adopted herein, the Class I 
differential at Le Mars would be 
reduced from $1.50 to $1,435. Several 
Zone 1 handlers expressed opposition to 
any descrease in price at Le Mars, 
claiming that it would have an adverse 
effect on their ability to compete 
throughout much of eastern Nebraska 
where their sales overlap with those of 
Wells Dairy. They urged that the present 
10-cent difference in Class I prices that 
now exists for milk received at Le Mars 
and at Zone 1 plants be retained. 
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Based on the order’s transportation 
allowance of 1.5 cents per 10 miles, 
which is only about one-half of the 
actual cost of hauling bulk milk, the 125- 
mile distance from Le Mars to Omaha 
would suggest a hauling cost of about 20 
cents per undredweight. Thus, it is not 
reasonable to expect that the adopted 
165 -cent lower price at Le Mars would 
be disruptive to Zone 1 handlers in 
competing with Wells Dairy for fluid 
milk sales in the Omaha-Lincoln area. 

/Vs noted earlier, the manager of 
Gillette Dairy at Norfolk testified that 
the 6.5-cent lower Class I price at 
LeMars would put Gillette Dairy at a 
competitive disadvantage with Wells 
Dairy in northeastern Nebraska and 
southeastern South Dakota, where both 
handlers compete for sales. It is not the 
purpose of the order to guarantee a 
handler equal pricing with his 
competition regardless of where he 
chooses to market his milk. When a 
handier chooses to market his milk in a 
lower priced area, this is a business 
decision he makes. 

Milk prices are not established on the 
basis of resale competition among 
handlers. Indeed, if this were the case, 
there would be one Class 1 price 
throughout the country. Instead, they are 
established at a level that will insure an 
adequate supply of milk for that 
location. As mentioned before, this has 
resulted in a pricing system that 
increases with distance from the 
Minnesota-Wisconsin area. 

The price at Le Mars in relation to 
Norfolk reflects the lesser value of milk 
at the Le Mare location. While the 
traditional 10-cent relationship between 
these two points has been increased to 
16.5 cents, this only reflects the order’s 
transportation allowance of 1.5 cents per 
10 miles. It in no way gives Wells Dairy 
a raw milk cost advantage over Gillette 
Dairy at Norfolk or any place southwest 
of Norfolk, since the 16.5-cent location 
adjustment is roughly half of the actual 
cost of hauling milk from Le Mare to 
Norfolk. 

Although at the reopened hearing 
Gillette Dairy proposed a reduction in 
the Class I price in Zone 1 from $1.60 to 
Si 47, there was no indication from the 
handler as to what he is now paying for 
his milk supplies or how he anrived at 
thp Si.47 other than it would put him in 
a better competitive position with 
respect to handlers regulated under the 
neighboring Iowa order. 

There was nothing on the record 
which would indicate how the present 
price at Norfolk was placing Gillette 
Dairy at a competitive disadvantage in 
competing with either Wells Dairy or 
handlers regulated under the Iowa 
order. To the contrary, in those areas 


southwest of Norfolk, where Gillette 
Dairy has the great majority of its sales, 
it clearly has a cost advantage over 
Wells Dairy or any competing Iowa 
handlers because of the sharply higher 
transportation costs for moving 
packaged milk. Accordingly, we can find 
no basis for reducing the Zone 1 class I 
differential to $1.47. 

AMPL Beatrice and the group of six 
proprietary handlers excepted to the 6.5 
cents per hundredweight reduction in 
the price at Le Mare. Iowa. Essentially, 
exceptions were a reiteriation of 
positions presented at various stages of 
this proceeding. For the reasons already 
cited, the location adjustment rate 
adopted for Le Mare, Iowa, is 
reasonable under the present marketing 
situation. Accordingly, the exceptions 
arc denied. 

Contrary to AMPl’s position, there 
have been significant changes in the 
market since the 1976 hearing that 
support the changes adopted herein. At 
the time of the last hearing. October 
1976. there were no proposals to change 
location adjustments at plant locations 
outside the marketing area. As a result, 
there would have been serious 
problems—as pointed out by AMPI—in 
changing the Zone 2 price without also 
changing the price in the areas 
bordering the marketing area. In 
addition, in October 1976, there was a 
pool distributing plant located in Sioux 
City, which has since been closed, that 
was located about 25 miles from the 
Wells Dairy distributing plant in Le 
Mare. It would have been disruptive at 
that time to lower the Le Mars price 
without also adjusting the price at Sioux 
City. 

The location adjustments adopted will 
not cause any misalignment in the 
eastern South Dakota-southwestern 
Minnesota area, as claimed by AMPL 
The proposed location adjustments 
provide for better alignment with the 
Eastern South Dakota order and Upper 
Midwest order than do the existing 
location adjustments. As revised, the 
Order 65 Class I price differential at 
Sioux Falls. South Dakota, would be 
$1.39 compared to $1.40 at that location 
under the Eastern South Dakota order. 
The Order 65 Class 1 differential at New 
Ulm. Minnesota, where AMPI operates a 
nonpool manufacturing plant, would be 
$1.19, compared to $1.12 under the 
Upper Midwest order. 

AMPI is correct that the proposal of 
Land O'Lakes would have caused some 
price misalignment under the existing 
price zones. However, with the 
elimination of 11 northeastern Nebraska 
counties (Antelope. Burt, Cedar. Cuming. 
Dakota. Dixon. Knox, Pierce, Thurston. 
Washington, and Wayne) and 6 Iowa 


counties (Freemont, Harrison. Monana. 
Mills, Pottawattamie, and Woodbury) 
from the present Zone 1 and the 
complete elimination of the present 
Zone 2, as provided herein, the adopted 
location adjustments zoned from 
Norfolk and Omaha, Nebraska, will 
provide a smooth transition in pricing 
from Zone 1 to areas outside of Zone 1. 

It is impossible to tell from the 
information on the record whether or 
not producers from Order 76 have 
shifted to Order 65. as contended by 
Land O'Lakes. In any event, whether 
they have or have not is not critical to 
the issue at hand. What is significant is 
that the Order 65 Class I price and 
uniform price adjusted to the South 
Dakota locations are too high relative to 
the prices in Zone 1 of the Nebraska- 
Western Iowa order. The AMPI witness 
admitted a9 much when he stated that 
"there really is inadequate incentive for 
any milk to move to the market in this 
Federal order." 

AMPI contended in its brief of the 
initial hearing that "whenever a system 
of zone pricing is adopted in an order, 
such as the Order 65 system of zone 
prices, there can never be an incentive 
to move milk." Mid-Am’s support of the 
proposal. AMPI argues, is "simply an 
argument to redistribute pool proceeds 
by reducing the price paid to AMPI 
producers and increase the prices 
received by Mid-America producers at 
its intra-market manufacturing plants." 

With the present broad pricing zones 
and insufficient location adjustments, it 
is true that there is little or no incentive 
to move milk from production areas to 
distributing plants. However, by 
modifying the pricing structure, as 
adopted herein, a solution can be 
reached whereby significantly greater 
pricing incentives to move milk can be 
incorporated in the order, while at the 
same time the benefits of flat pricing for 
competing handlers in the heart of the 
marketing area can be maintained. 

As mentioned earlier, at the reopened 
hearing an AMPI spokesman testified 
that its milk in eastern South Dakota 
and southwestern Minnesota is rarely 
needed in the market center. Therefore, 
he contended, while the proposed Class 
I location adjustments will compensate 
the cooperative for transportation costs 
when its milk is actually shipped to 
distributing plants from its outlying 
plants, at other times the proposed 
location adjustments will merely reduce 
the uniform price to AMPI members for 
no apparent reason. 

The order should properly reflect the 
greater economic value of milk delivered 
to distributing plants nearer the market 
center in relation to plants more distant 
from the market. Conversely, it must 
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also recognize the lesser value of the 
milk when it is manufactured at an 
outlying manufacturing plant. To 
achieve this end. the same location 
adjustments must be applied to the 
uniform price as well as to the Class I 
price. If this were not done, a producer 
would have no incentive to deliver his 
milk directly to a city distributing plant 
instead of to a closer pool plant outlet. 
Accordingly, the order must be 
constructed so that location adjustments 
apply to both the Class 1 price and the 
uniform price, without regard to the 
quantity of milk actually shipped from a 
suppy plant to a distributing plant. 

The basing points for determining 
location adjustments should be limited 
to Norfolk and Omaha. These points 
were chosen as basing points because: 
(1) they are already used as basing 
points in the present order (2) there are 
distributing plants located at both 
locations; (3) their use results in price 
alignment with other Federal order 
markets to the north and east: and (4) 
they provide the necessary price 
alignment at the various plant locations 
within the marketing area. 

There is no reason to maintain 
Chadron, Grand Island. Lincoln. North 
Platte. Scottsbluff. and Sioux City as 
basing points. As provided herein. 

Grand Island and North Platte would be 
included in pricing Zone 1. while Lincoln 
is already in Zone 1. Milk moving into 
Zone 1 comes from north and east of the 
zone. Since Norfolk and Omaha are at 
the northern and eastern perimeters of 
the zone, it is not necessary to maintain 
the other basing points except for the 
purpose of having minus location 
adjustments to the south and west of the 
marketing area. However, milk does not 
move to the market from those areas— 
and is not likely to—because higher 
prices in neighboring Federal order 
markets to the south and west tend to 
attract the milk to those markets. In 
view of the fact that no milk moves into 
the market from the southern and 
western areas, no purpose would be 
served in maintaining minus location 
adjustments there. 

There are no plants at either Chadron 
or Scottsbluff. 7 which are in 
northwestern Nebraska. In fact, in that 
part of the present Zone 3 that would be 
retained in the plus 15-cent price zone, 
there is only one small distributing 
plant, which is at Kimball. Nebraska. 45 
miles south of Scottsbluff. There is no 
indication on the record that removal of 
Scottsbluff and Chadron as basing 


1 At the October 1979 bearing, reference wa» 
m*de to a distributing plant that it under 
construction and that U scheduled to open in 
Scottsbluff tn the spring of 1980 


points would have any effect on this 
handler’s operations. 

The group of six proprietary handlers 
excepted to the foregoing conclusion on 
the basis that there was no evidence or 
no proponent to warrant eliminating any 
of the basing points. For the reasons 
already stated, continuance of the 
present basing points would be contrary 
to the overall purpose of revising the 
Class 1 price zones and location 
adjustments as adopted in this decision. 

As discussed previously and as 
shown on Map No. 1. Zone 1 would be 
enlarged by including 20 central 
Nebraska counties now in Zone 3 and 7 
additional Nebraska counties not now 
included in any pricing zone. The 20 
counties now included in Zone 3, all of 
which are in the marketing area, are 
Keith, Lincoln, Frontier. Red Willow. 
Custer. Dawson. Gosper, Furnas, Phelps, 
Harlan, Valley. Greeley, Sherman, 
Howard. Buffalo. Hall. Kearney Adams. 
Franklin, and Webster. The 7 counties 
now outside any pricing zone, and 
which also are outside the marketing 
area, are Perkins. Chase. Dundy. Hayes, 
Hitchcock, Pawnee, and Richardson. 
There are no plants receiving producer 
milk in any of these 7 counties, which 
are added to Zone 1 to facilitate the 
designation of the appropriate price in 
those areas. 

The only 2 pool distributing plants 
that would be affected by this price 
change are located adjacent to the 
present Zone t. One of the plants is 
located at Grand Island in Hall County 
and the other is at Hastings in Adams 
County. 

While it is necessary to use the 
pricing mechanism to insure adequate 
supplies of milk, it is not in the public 
interest to provide any higher prices 
than are necessary for this purpose. 
Based on the evidence in the record, 
there appears to be no basis for 
maintaining a Class I differential of 
$1.75 in central Nebraska. 

Opposition to the proposal was 
testified to at both hearings and 
reiterated in exceptions filed to both the 
initial and revised recommended 
decisions. There was no convincing 
evidence to show how the market would 
be adversely affected if the present 
Zone 3 supply plants now on the market 
would shift to another market because 
of more attractive prices. It is true that a 
lower price in central Nebraska would 
widen the difference between the 
Eastern Colorado uniform price and the 
Nebraska-Western Iowa uniform price. 
However, the difference would not 
appear to be wide enough to make it 
worthwhile for supply plants to shift 
regulation to the Eastern Colorado 
market. In any event, there is no 


indication that milk supplies for 
distributing plants in this market would 
be jeopardized under the pricing 
changes adopted herein. 

At the reopened hearing, the Ravenna 
Cheese Company suggested that only 5 
Zone 3 counties (Greeley, Howard. Hall 
Adams, and Webster) be transferred to 
Zone 1, thereby leaving the supply 
plants operated by Ravenna Cheese and 
Oxford Cheese in Zone 3. This was 
supported by the group of six 
proprietary handlers in their exceptions 
to the revised recommended decision 

It would make no sense to adopt this 
suggestion, since this would make the 
price at these 2 supply plants higher 
than the price at the distributing plants 
to which they ship their milk. Thus, not 
only would there not be a transportation 
allowance built into the pricing 
structure, but there would actually be a 
disincentive to ship milk to distributing 
plants because the milk would be worth 
more when physically received at the 
supply plants. 

To accommodate the revised pricing 
structure adopted herein, certain non 
substantive conforming changes have 
been made in the order language. Pricing 
zones are no longer defined in the 
marketing area definition but instead 
are set forth in the provisions relating to 
plant location adjustments for handlers. 
Also, certain "dead" language has been 
removed from the sections concerning 
class prices and announcement of class 
prices. 

d. Application of Location Adjustment 
Credits. The provision now in the order 
that assigns location adjustment credits 
on bulk milk transferred as Class 1 
between pool plants should be modified 
in two respects. First, the credits should 
be increased by 10 percent to provide an 
allowance for unavoidable Class II and 
III use associated with a Class 1 
operation. Second, when a location 
adjustment is not allowed on transferred 
milk, the transferor-handler should only 
be required to pay the Class I price at 
the transferee-plant rather than the 
Zone 1 Class I price. 

Under the order’s present procedure, 
Class 1 location adjustment credits on 
bulk transfers between pool plants 
(except transfers made on an agreed 
upon Class II or HI utilization) are 
determined by assigning the Class 1 
utilization at the transferee-plant to the 
various sources supplying the plant. The 
Class 1 utilization is first assigned to 
other source milk (i.e., from other order 
plants and unregulated supply plants); 
next, the Class 1 utilization is assigned 
to milk received directly from producers 
(including milk received from a 
cooperative association or by diversion 
from another pool plant); and finally. 
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any remaining Class I milk is assigned 
to balk receipts from other pool plants, 
beginning frist with transferor-plants 
with no location adjustment and then in 
sequence beginning with the plant at 
which the least location adjustment 
applies. . 

At the reopened hearing, 
repn sentatives of Wells Dairy and 
Kraft, Inc., opposed this procedure, A 
Wells Dairy spokesman testified that 
additional changes were needed in the 
order so that the location adjustments 
provided for in the initial recommended 
decision would fully apply to Class I 
bulk transfers of milk between pool 
plants Specifically, he proposed that the 
present provision— 5 1065.52(b)(2)—that 
allocates locatior adjustment credits to 
milk transferred between pool plants be 
eliminated. As a result of the present 
provision, he said, location adjustments 
provided for in the initial recommended 
decision would be restricted or 
eliminated entirely on bulk milk 
transfers between pool plants. Me 
claimed that this would raise the cost of 
the milk to the transferee-handler. 

The Wells spokesman contended that 
the present procedure will not 
encourage the movement of milk to 
distributing plants, which was the basis 
for restructuring the prices applicable at 
the various plants associated with the 
market. He testified that "provisions of 
the order should encourage the 
mow ment of milk to distributing plants. 
They should make it immaterial to the 
receiving handler as to whether the milk 
comes directly from farms or from other 
plants." 

Although opposed to any change in 
the order*! present location adjustment 
provisions, the Kraft representative 
testified that, if the proposed location 
adjustments are ultimately adopted, the 
Class I location adjustment credits on 
bulk transfers between pool plants 
should be modified in two ways: First, 
all transferor plants should share on a 
pro rata basis the amount of Class I 
disposition available at the transferee- 
plant. (In other words, no preference 
should be given to other source milk, 
direct* ship milk, or to any other 
transferor-plant shipping milk to the 
transferee-plant.) Second, the amount of 
location adjustment credits at the 
(Mfisferee-plant should be increased to 
llo percent of such plant's total Class 1 
utilization. 

As pointed out by the spokesman for 
Kraft, because of the variations in daily 
demand for supply plant milk, some milk 
that is moved to bottling plants and 
intended for use as Class I milk cannot 
be so utilized and must be processed 
into manufactured products. He 
proposed that an allowance of 10 


percent be provided for such 
unavoidable Class 11 and Class Ill uses 
in determining the aggregate amount of 
Class I milk that may be assigned to 
transferor-plants for location adjustment 
credit purposes. Presently, no allowance 
for unavoidable Class II and Class III 
uses associated with a Class I operation 
is provided under the order. 

The procedure for applying Class 1 
location adjustment credits should be 
modified to provide an allowance of 10 
percent for unavoidable Class II and 111 
uses associated with supplying the Class 
1 needs of the transferee-plant. This 
allowance should be sufficient to 
accommodate the unavoidable Class U 
and Class HI uses in balancing the 
receipts from supply plants with day-to- 
day bottling requirements of distributing 
plants. 

The pro-rata assignment of location 
adjustment credits provided for in the 
Kraft proposal should not be adopted; 
neither should the proposal of Wells 
Dairy which eliminates the assignment 
procedure entirely. 

Essentially, both the Wells Dairy and 
Kraft proposals would result in the full 
location adjustment credit on all bulk 
transfers that were classified in Class L 
regardless of whether or not such milk 
was needed for Class 1 use at the 
transferee-plant. Thus, adoption of 
either proposal under the order could 
serve to encourage the movement of 
milk to distributing plants for Class U or 
ni use. 

Only that milk needed for Class I use 
should be encouraged to move from 
production areas to bottling plants. This 
is why location adjustments for handlers 
apply only on Class 1 milk. No location 
adjustments are applied to Class 11 and 
III milk, so as not to encourage the 
movement of milk for such uses. 

It would not be appropriate under the 
order to encourage the movement of 
milk to the city for Class U use unless 
handlers paid for such transportation 
under the order. Otherwise, the handlers 
would get free transportation of this 
milk at the expense of all producers in 
the market. If distributing plant 
operators want milk for other than Class 
I uses, they should bear the 
transportation costs involved, either 
under the order or outside the order. 
Under the order, this could be 
accomplished by increasing the Class n 
price. Location adjustments could then 
be incorporated in the order to 
accommodate the movement of milk for 
this use. Any further accommodation for 
the movement of milk for Class 11 use 
should be accompanied by some 
restructuring of the classification and 
pricing provisions for such milk under 


the order, which is beyond the scope of 
this proceeding. 

Wells Dairy excepted to the denial of 
its proposal to eliminate the procedure 
of assigning location adjustment credits 
on bulk milk transferred as Class 1 
between pool plants. However, the 
handler's exception provides no basis 
for taking a different position on this 
matter. For the reasons set forth above 
the order should continue to provide a 
procedure for assigning location 
adjustment credits on such milk 
movements. 

The location pricing structure adopted 
herein (which includes the announced 
Class I price for Zone 1 with plus or 
minus price adjustments at other 
locations) requires a further 
modification in the application of Class 1 
location adjustment credits. 

Under the present order provisions, a 
disallowed location adjustment credit 
could result in a Class I price to the 
transferor-handler that is higher than the 
value of the milk at the transferee-plant. 
This should be changed so that the 
transferor-plant would have to account 
for such milk at the Class I price at the 
transferee-plant. For example, if milk 
were transferred from a plant with a 
minus 15-cent location adjustment to a 
plant with a minus 10-cent location 
adjustment, and there was no location 
adjustment credit allowed for the 
transferor-handler, then the transferor- 
handler would have to account to the 
pool for such transferred Class 1 milk at 
the Class I price at the transferee-plant 
i.e.. a Class I differential of $1.50 (minus 
a 10-cent location adjustment). Since the 
maximum location value of the milk in 
this example is the Class 1 differential 
price of $1.50, the order should not 
impose the higher f.o.b. market price— 
i.e„ $1.60—on any of the transferred 
milk. 

In the event that bulk milk is 
transferred as Class 1 milk from a plant 
with a location adjustment to a plant 
with a greater location adjustment (for 
example, a movement from a plant with 
a $1.50 Class I differential price to 
another plant with a $1.40 Class I 
differential price), the Class 1 
differential price to the transferor- 
handler would be the price at his 
location (Le., $1.50 in this example) 
without regard to assignment of location 
adjustment credits. Such assignment 
would not apply to this type of transfer, 
since movements of milk from a higher- 
priced area to a lower-priced area 
should not be encouraged. 

4. Payments to producer and 
cooperative associations. The order 
should be amended to allow handlers, in 
making partial payments to producers, 
to make proper deductions from such 
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payments if authorized in writing by the 
producer. 

Presently, the order allows handlers to 
make authorized deductions from 
producer payments only when making 
the final payment on the 15th day of the 
month. As adopted herein, the order 
8lso would allow such handler to make 
authorized deductions when making the 
partial payment on or before the 27th 
day of the month. 

Kraft, Inc., proposed this change in the 
order, citing difficulties caused by the 
present provisions. A Kraft spokesman 
testified that there are now occasions 
when the balance owed to a producer at 
the time of final payment is less than the 
authorized deductions for that month. 

He said that deductions from producers' 
milk checks are made as an 
accommodation to producers who have 
executed assignments in favor of 
creditors and is a common practice 
within the dairy industry. He also stated 
that, when such deductions may only be 
made from the final payment, there is a 
wide disparity in the net amount of the 
final payment as compared to the partial 
payment. Producers, he said, have 
expressed dissatisfaction with this 
procedure, preferring instead to receive 
approximately equal semi-monthly 
payments. 

The order should allow authorized 
deductions to be made at the time of 
partial payment as well as at the time of 
final payment. This will help insure that 
producers' obligations can be met 
through deductions from their checks. It 
will also aid producers in financial 
planning by providing equal or nearly 
equal payments twice a month. 

5. Charges on overdue accounts . The 
order should provide a charge on all 
handler obligations to the market 
administrator that are overdue. Such 
charge should be 1 percent and should 
apply on the first day that a payment is 
overdue and on the same day of each 
succeeding month until the obligation is 
paid. Payments subject to the charge 
would be those due the market 
administator for the producer-settlement 
fund, order administration, marketing 
services, and audit adjustments. 

The institution of a late-payment 
charge was proposed by Mid-Am. As set 
forth in the hearing notice, the 
cooperative proposed that such charge 
8pply to any overdue account due the 
market administrator by a handler. The 
late-payment charge, as proposed, 
would be three-fourths of 1 percent and 
would apply beginning the day following 
the date on which payment of an 
obligation is due. 

At the hearing. Mid-Am proposed 
three changes to its original proposal: 
First, the application of the late-payment 


charge would be expanded to apply also 
to overdue handler obligations to 
producers and cooperative associations: 
second, the rate of the late-payment 
charge would be changed to the prime 
rate plus two percentage points: and 
third, the charge would apply on a daily 
basis rather than on a monthly basis, 
beginning the first day after an 
obligation was due. 

Mid-Am*held that adoption of its 
roposal, as revised, would provide 
andlers with the necessary incentive 
for making prompt payments of both 
their order obligations to the market 
administrator and to producers and 
cooperative associations. Proponent 
cited the collection problems being 
experienced by the market 
administrator and indicated that 
producers have an interest in timely 
payments. In this connection, the Mid- 
Am spokesman pointed out that in the 
last year and a half there were at least 4 
occasions when the payment due Mid- 
Am from the market administrator out of 
the producer-settlement fund was either 
late or reduced because handlers were 
delinquent in making their payments to 
the producer-settlement fund. In 
addition, he indicated that those 
handlers making late payments have a 
competitive advantage in their business 
operations relative to handlers making 
timely payments. 

In support of the proposed late- 
payment charge, Mid-Am contended 
that the charge should be at least as 
much as the cost of obtaining a loan 
from commercial sources since 
delinquent handlers are in effect 
borrowing money from producers. The 
cooperative's spokesman indicated that 
a charge based on the prime rate plus 2 
percentage points is in line with current 
interest rates on commercial loans. In 
urging that the charge be apportioned on 
a daily basis, the witness contended 
that assessing a charge for only the 
number of days that payment is actually 
late, rather than on a monthly basis, 
would encourage more timely payments. 

A spokesman for Fairmont Foods 
Company supported the adoption of a 
charge on handler obligations that are 
late to the market administrator. He 
proposed that such charge be one 
percent per month and that it be applied 
on the first day that a delinquency 
occurs. The principal reason cited by 
Fairmont in supporting a late-payment 
charge was that it would prevent 
handlers who are delinquent in their 
payments to the market administrator 
from having a competitive advantage 
relative to those handlers making timely 
payments. 

A number of handlers who did not 
testify at the hearing on this issue 


submitted briefs in opposition to Mid- 
Am's proposal to assess a late-paymer.t 
charge on handler obligations to 
producers and cooperative associatimi 
Generally, they held that inadequate 
notice was given to interested parti, s to 
fully explore at the hearing the various 
ramifications of applying a late-payment 
charge on such transactions. Moreover, 
it was their position that this 
modificatioin would improperly involve 
the government in the affairs of private 
parties. 

The record evidence indicates that 
handlers in this market have been 
chronically late in paying their various 
order obligations to the market 
administrator. Data submitted into 
evidence by the market administrator's 
office demonstrated the severity of the 
problem. For example, during the 12- 
month period of October 1978- 
September 1979, the market 
administrator issued 193 billings to 
handlers. These covered monthly 
obligations of handlers to the producer- 
settlement, administrative expense and 
marketing service funds, which were 
due by the 13th, 14th, and 15th day. 
respectively, of the month. For this 12- 
month period, none of the payments due 
the producer-settlement fund were 
received by the market administrator on 
time. Only 2.5 percent of the payments 
had been received by the 15th day of the 
month. 

This record of payment delinquency 
likely can be attributed in part to the 
relatively short time between the 
mailing of the billings to handlers and 
the due date when such payments are 
due the market administrator. For 
example, in the case of payments to the 
producer-settlement fund, the market 
administrator's office completes such 
billings at the latest by the 12th of the 
month, and on the following day these 
payments are due from the handler. 
Nevertheless, even by the 20th day of 
the month, which should have been 
sufficient time to complete the billing 
and payment cycle through the mail, 
only 112 payments, or 58 percent of the 
payments due, were received by the 
market administrator. As late os the end 
of the month. 15 percent of the payments 
had still not been made. 

It is essential to the effective 
operation of the order that handlers 
make their payments to the market 
administrator on time. Under the 
market-wide pooling arrangement, it is 
necessary that handlers with Class 1 
utilization higher than the market 
average pay part of their total use value 
of milk to the producer-settlement fund. 
Through this means, money is available 
to handlers with lower than average 
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Class ! utilization so that all handlers in 
the market, irrespective of the way they 
use the milk, can pay their producers the 
uniform price. The success of this 
arrangement depends on the solvency of 
the producer-settlement fund. 

Also, the prompt payment of amounts 
due thr administrative expense and 
mark', service funds is essentia) to the 
performance by the market 
administrator of the various 
administrative functions prescribed by 
the order Delinquent payments to these 
funds could impair the ability of the 
marke* administrator to carry out his 
duties on a timely and efficient manner. 

Payment delinquency also results in 
an inequity among handlers. Handlers 
who pay late are, in effect, borrowing 
money from producers. In the absence of 
any la inpayment charge that 
approximates the cost of borrowing 
money from commercial sources, 
handlers who are delinquent in their 
payments have a financial advantage 
relative to those handlers making timely 
payments. 

Because of the late-payment problem 
that exists in the market, it is 
appropriate to adopt a late-payment 
charge of 1 percent per month of the 
unpaid balance on overdue handler 
obligations to the market administrator 
and to apply this charge the first day the 
obligation is overdue. Whether a charge 
of 1 percent will be sufficient 
inducement to handlers to make their 
payments to the market administrator 
on time can be determined only through 
experience. However, if such a charge is 
to have an impact, it must be an amount 
that approximates what a delinquent 
handler is charged by commercial banks 
for money borrowed for short-term 
purposes. If the charge is established at 
a somewhat lesser rate, handlers who 
may have payment problems would be 
encouraged to delay their payments, 
knowing that the late-payment charge is 
cheaper than borrowing money 
commercially at a higher loan rate. At 
the time of the hearing, the spokesman 
for Mid- Am indicated that the interest 
charge on short-term loans in the market 
was slightly over 12 percent per annum 
or 1 [Hjrcent per month. In view of this, a 
monthly charge of 1 percent should 
provide reasonable assurance that 
producer funds do not represent a 
cheaper source of money. 

A late-payment charge of this amount 
should apply irrespective of whether the 
obligation is paid 1 day late or 10 days 
late If the late-payment charge were 
treated as interest and computed on a 
daily basis, os suggested by Mid-Am. 
the order would merely represent a 
banking service for handlers who desire 
to use producer funds as an alternative 


source of money at the going interest 
rate. This is not the intended purpose of 
the late-payment charge. Rather, it is to 
be a charge that will induce handlers to 
pay their obligations to the market 
administrator on time. 

Under the provisions adopted herein, 
overdue handler obligations that are 
payable to the market administrator 
would be increased by 1 percent on the 
day after the due date. Any remaining 
unpaid portion of the original obligation 
would be further increased by 1 percent 
on the same date of each succeeding 
month until the obligation is paid, Tlie 
late-payment charge would apply not 
only to the original obligation but also to 
any unpaid charges previously assessed. 

As proposed at the hearing, the order 
should apply a late-payment charge on 
overdue obligations of a handier 
operating a partially regulated 
distributing plant. Under certain 
conditions, such a handler may be 
required to moke payments to the 
producer-settlement and administrative 
expense funds. In the absence of any 
late-payment charge, a partially 
regulated handler could have an 
advantage on his order obligations 
relative to fully regulated handlers who 
are subject to the additional charge 
when they fail to make timely payments. 
Also, as pointed out earlier, prompt 
payments to the administrative expense 
fund are essential to the market 
administrator's performance of his 
duties. 

A late-payment charge should not 
apply on handler obligations to 
producers and cooperatives, as Mid-Am 
proposed at the initial hearing. Under 
the present payment practice, it would 
be difficult to know with certainty when 
payment has been made. This, of course, 
presents a problem of knowing when a 
late-payment charge should apply. The 
record does not provide an adequate 
basis for overcoming this problem, such 
as through the use of different payment 
or reporting procedures. Thus, such a 
charge should not be adopted without 
further exploration of this issue at 
another hearing. 

Both Mid-Am and AMPI excepted to 
the above conclusion, arguing that 
payment dates to cooperatives and 
individual producers are ascertainable 
and enforceable. However, neither 
cooperative nor any other party testified 
at the reopened hearing on this issue. In 
the absence of evidence indicating a 
serious problem in this regard, we 
continue to believe that producers and 
cooperatives in this market are in the 
best position to ensure prompt payments 
for their milk. Accordingly, we reaffirm 
our earlier conclusion that a late 


payment charge should not apply to this 
type of transaction. 

Counsel for Kraft, through an 
objection raised at the hearing, argued 
that Mid-Am's proposal to apply a late- 
payment charge on handler obligations 
to producers and cooperatives should 
not be considered in this proceeding 
because proper notice was not provided 
to the public since the original late- 
payment proposal of Mid-Am that was 
included in the hearing notice applied 
only to handler obligations due the 
market administrator. The 
administrative law judge did not rule on 
the objection, but indicated that the 
objection should be resolved at the 
decision-making level in connection 
with the entire late-payment issue. Since 
it is concluded that there should be no 
late-payment charges on handler 
obligations to producers and 
cooperatives, there is no need to 
consider Kraft's objection. 

As noted previously, pari of the 
lateness in payments to the market 
administrator can be attributed in part 
to the relatively short time between the 
mailing of the market administrator's 
billings to handlers and the dule by 
which such billings are to be paid. 
Presently, the uniform price is 
announced on the 12th day of the month 
(the latest date that billings are 
completed by the market administrator's 
office), and payments of such billings to 
the producer-settlement fund are due on 
the next day. It is obvious that this time 
interval is insufficient to allow for the 
transmission of the billings and 
payments through the mail. Similarly, it 
is unrealistic to expect the market 
administrator to make payment from the 
producer-settlement fund on the 14th 
day of the month, as now required by 
the order, if the necessary payments to 
the producer-settlement fund have not 
been received. Finally, if the market 
administrator is unable to make 
payments out of the producer-settlement 
fund by the 14th day of the month, those 
handlers receiving such payments 
cannot be expected to pay cooperative 
associations by the 14th day of the 
month or producers by the 15th day of 
the month, as the order requires. 

A proposal that would have allowed 
more time for the submission of billings 
and payments through the mails was 
included in the notice of hearing. At the 
hearing, the proponent, Mid-Am, 
abandoned the proposal. In its brief, 
however, the cooperative indicated that 
it would be proper to consider its 
proposed change in payment dates in 
order to make the various payment 
dates under the order more practical 
and realistic In terms of achieving timely 
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payments. A witness for Fairmont Foods 
Company indicated support for the 
proposal but did not elaborate. No other 
parties either supported or opposed the 
proposal. 

It would not be reasonable to impose 
a late-payment charge on handler 
obligations to the market administrator 
without providing handlers an 
opportunity to comply with the order in 
making the required payments. It is 
within this context that the changes in 
dates adopted herein are made. 

The various payment dotes in the 
order must be coordinated. The first 
payment due. the payment to the 
producer-settlement fund, must be 
coordinated with the announcement of 
the uniform price. It is only after this 
price is available that the obligations to 
and from the producer-settlement fund 
can be determined and payments made 
to producers and cooperatives. 

The order provides for announcement 
of the uniform price by the 12th day of 
the month. Payments to the producer- 
settlement fund, therefore, should be 
made by the ISth of the month; 
payments to handlers from the producer- 
settlement fund should be made by the 
16th day of the month; and payments to 
producers should be made by the 18th 
day of the month and to cooperative 
associations 1 day earlier. These 
payment dates give handlers a 
reasonable amount of time to comply 
with the order in making the required 
payments. 

In conjunction with other changes 
adopted herein, the dates by which 
handlers are required to pay 
administrative and marketing service 
assessments to the market administrator 
also should be changed. Such payments 
are now due on the 14th day of the 
month for administrative assessments 
and 1 day later for marketing service 
assesments. No purpose is served by 
requiring payments to the producer- 
settlement. administrative expense, and 
marketing service funds on different 
dates. Accordingly, payments to the 
administrative expense and marketing 
service funds should be due on the same 
date that payments to the producer- 
settlement fund are due. 

6. Market administrator's reports and 
announcements concerning 
classification 

A proposal by Mid-America 
Dairymen. Inc., to require the market 
administrator to report to a cooperative 
association the classification of milk 
received by a handler from the 
coperative's supply plant should be 
denied. 

The testimony on the record did not 
dearly indicate the intent and need for 


this change in the order. Moreover. Mid- 
Am proposed in its brief that no action 
be taken on the proposal. There was no 
other support for the proposal. 

Ruling on Proposed Findings and 
Condusions 

Briefs and proposed findings and 
condusions were Tiled on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions, and 
the evidence in the record were 
considered in making the findings and 
condusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
were inconsistent with the findings and 
condusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision. 

A brief Bled after the reopened’ 
hearing on behalf of Gillette Dairy 
Products. Orchard Dairy Products. Neu 
Cheese Company. Oxford Cheese 
Corporation. Ravenna Cheese Company, 
and Dodge Dairy Products alleges that 
this proceeding is legally deBcient 
because: (1) proper notice was not given 
for all of the order amendments adopted 
in the initial recommended decision; and 
(2) there was a lack of substantial 
evidence to support such changes. 
Counsel for AMPI took a similar 
position at the reopened hearing and 
also in his brief. 

Although the order changes set forth 
in the initial recommended decision 
were within the scope of the first 
hearing notice, the Department 
concluded on the basis of industry 
exceptions that interested parties should 
have an opportunity to address further 
the issues at a reopened hearing. Parties 
were permitted to testify not only on the 
original proposals but also on the order 
changes that the Department had set 
forth in its initial recommended 
decision. 

With respect to the alleged lack of 
evidence, we find no basis for agreeing 
with this conclusion. The record 
provides an adequate basis for the 
proposed amendments adopted herein. 

Six proprietary handlers, in their brief, 
requested that the proceeding be 
terminated because of the significant 
impact that they believe Mid-Am’s 
acquisition of Roberts Dairy will have 
on the market's competitive structure. 

On the basis of this development, it was 
further requested that interested parties 
be allowed to submit proposals for 
consideration at a new hearing. 

The acquisition of Roberts Dairy, 
which was a major Buid milk distributor 
in the market, occurred after the 
reopened hearing. Thus, the record of 


the two hearing sessions does not reflect 
this development. However, there is no 
persuasive demonstration in the brief of 
the six handlers that this development 
nullifies the evidence received at the 
hearing or would materially affect the 
outcome of this proceeding if the 
knowledge of this event were made a 
part of the hearing record. Therefore, the 
request that the proceeding be 
terminated at this point is denied. 

Handlers, of course may submit 
proposals to the Department for 
consideration at a hearing at any time. 
Any proposals received will be 
reviewed by the Department to 
determine if they are appropriate for a 
hearing. 

General Findings 

The following findings and 
determinations supplement those that 
were made when the order was first 
issued and when it was amended. The 
previous findings and determinations 
are hereby ratified and affirmed, except 
where they conflict with those set forth 
below. 

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act 

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the market area. The 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(c) The tentative marketing agreement 
and the order, as hereby proposed to \ie 
amended, will regulate the handling of 
milk in the same manner as. and will be 
applicable only to persons in the 
respective classes of industrial and 
commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held. 

Rulings on Exceptions 

In arriving at the findings and 
conclusions, and the regulatory 
provisions of this decision, each of the 
exceptions received was carefully and 
fully considered in conjunction with the 
record evidence. To the extent that the 
findings and conclusions, and the 
regulatory provisions of this decision 
are at variance with any of the 
exceptions, such exceptions are hereby 
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overruled for the reasons previously 
stated in this decision. 

In their exceptions to the revised 
recommended decision. AMPI and the 
group of six proprietary handlers 
renewed their position that this 
proceeding is legally deficient because: 

(1) substantive order amendments were 
proposed for adoption in the decision 
without proper notice, and (2) there was 
a lack of substantial record evidence 
supporting such proposed amendments. 
Additionally, in its exception, the 
proprietary handler group reiterated its 
initial request that in view of the 
changed market circumstances alleged 
to be brought on by the acquisition of 
Roberts Dairy by Mid-Am. the present 
proceeding should be terminated and a 
new hearing be held. 

These issues raised by exceptors were 
already fully considered under "Rulings 
on Proposed Findings and Conclusions/' 
For 1h* reasons stated therein the 
exceptions are hereby denied. 

In its exceptions to the revised 
recommended decision, the proprietary 
handler group stated that the revised 
recommended decision discriminates 
“unjustly against independent producers 
and the handlers with whom they deal." 
The various points raised by the group 
in this regard, which relate to the 
proposed amendments on two issues 
[i.e.. the pooling standards for supply 
plants and Class 1 price zones and 
location adjustments issues), are 
contained in the record of the 
proceeding and were fully considered in 
both the initial and revised 
recommended decisions under the 
issues opened for consideration. The 
exceptions provide no basis for reaching 
a different conclusion on these issues. 

Following the close of the period for 
filing exceptions to the revised 
recommended decision. AMPI filed a 
motion requesting that the current 
proceeding be terminated. The 
cooperative claimed the following in 
support of its request: 

“Over two years have elapsed since 
the original hearing on the proposals 
noticed in the original Notice of Hearing. 
Since that time, marketing conditions in 
the Nebraska-Western Iowa Marketing 
Area have undergone significant 
changes. The production conditions 
which originally impelled the 
Department to convene a hearing on the 
request of a major supply organization 
no longer obtain. A number of 
distributing plant handlers have either 
terminated operations or significantly 
changed their pattern of operations. The 
record upon which the Recommended 
and Revised Decisions were issued no 
lunger describes the present production 
patterns of producers or the distribution 


patterns of handlers regulated under the 
Order. 

"Findings and Conclusions predicated 
on such a record would have no current 
validity." 

The request for termination is not 
supported by any demonstration of how 
the changed marketing conditions 
claimed by AMPI make the conclusions 
of this decision and the proposed order 
changes inappropriate. This is no basis 
to conclude that the relevant marketing 
conditions on which the conclusions in 
this decision are based do not continue 
to exist at the present time. Terminating 
the proceeding would prevent the 
adoption of the amendments concluded 
herein to be necessary to effectuate the 
policy of the Act. Accordingly, the 
motion is denied. 

Marketing Agreement and Order 

Annexed hereto and made a part 
hereof are two documents, a Marketing 
Agreement regulating the handling of 
milk, and an Order amending the order 
regulating the handling of milk in the 
Nebraska-Western Iowa marketing area 
which have been decided upon as the 
detailed and appropriate means of 
effectuating the foregoing conclusions. 

It is hereby ordered \ That this entire 
decision, except the attached marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
attached order which is published with 
this decision. 

Determination of Producer Approval and 
Representative Period 

October 1980 is hereby determined to 
be the representative period for the 
purpose of ascertaining whether the 
issuance of the order, as amended and 
as hereby proposed to be amended, 
regulating the handling of milk in the 
Nebraska-Western Iowa marketing area 
is approved or favored by producers, 89 
defined under the terms of the order (as 
amended and as hereby proposed to be 
amended), who during such 
representative period were engaged in 
the production of milk for sate within 
the aforesaid marketing area. 

Signed at Washington, D.C.. on (anuary 22. 
1981. 

Harry C. Mussman. 

Acting Assistant Secretary for Marketing and 
Transportation Services. 

Order 1 amending the order , 
regulating the handling of milk in the 

* Thi* order shall no! become effective unless and 
until the requirement* of 1800.14 of the rule* of 
practice and procedure governing proceeding* to 
formulate marketing agreement* and marketing 
order* have been met 


Nebraska- Western Iowa marketing 
area. 

Findings and Determinations 

The findings and determinations 
hereinafter set forth are supplementary 
and in addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreement 
and to the order regulating the handling 
of milk in the Nebraska-Western Iowa 
marketing area. 

The hearing was held pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 etseq.), and the applicable 
rules of practice and procedure (7 CFR 
Part 900). 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the 
declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act. are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing area, and 
the minimum prices specified in the 
order as hereby amended, are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as. and is applicable only 
to persons in the respective classes of 
industrial or commercial activity 
specified in, a marketing agreement 
upon which a hearing has been held. 

Order relative to handling. It is 
therefore ordered that on and after the 
effective date hereof the handling of 
milk in the Nebraska-Western Iowa 
marketing area shall be in conformity to 
and in compliance with the terms and 
conditions of the order, as amended, and 
as hereby amended, as follows: 

The provisions of the proposed 
marketing agreement and order 
amending the order contained in the 
recommended decision issued by the 
Deputy Administrator. Marketing 
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Program Operations, on July 24,1980, 
and published in the Federal Register on 
July 31.1980 (45 FR 50773) shall be and 
are the terms and provisions of this 
order, amending the order, and are set 
forth in full herein except that a change 
is made in { 1065.7(b)(2): 

1. Section 1065.2 is revised to read as 
follows: 

§ 1065.2 Nebraska* Western Iowa 
marketing area. 

The "Nebraska-Western Iowa 
marketing area" (hereinafter referred to 
as the "marketing area") means all the 
territory within the boundaries of the 
counties and townships listed below, 
including such territory a~s is now 
occupied and as may be occupied in the 
future by Government (municipal. State 
or Federal) reservations, installations, 
institutions, or other similar 
establishments. Where such 
establishment is partly within and partly 
without the designated boundaries, the 
marketing area shall include the entire 
area encompassed by such 
establishment. 

(a) Nebraska Counties: Adams. 
Antelope, Banner. Boone, Box Butte, 
Buffalo. Burt. Butler, Cass, Cedar, 
Cheyenne. Clay. Colfax. Cuming. Custer. 
Dakota. Dawes. Dawson, Deuel, Dixon. 
Dodge. Douglas. Fillmore. Franklin, 
Frontier, Furnas. Gage. Garden. Gosper, 
Greeley. Hall. Hamilton. Harlan, 
Howard, (efferson, Johnson, Kearney, 
Keith, Kimball. Knox. Lancaster, 

Lincoln, Madison. Merrick. Morrill. 
Nance, Nemaha, Nuckolls. Otoe. Phelps. 
Pierce. Platte. Polk, Red Willow. Saline, 
Sarpy. Saunders, Scotts Bluff. Seward. 
Sheridan. Sherman. Sioux. Stanton. 
Thayer. Thurston. Valley. Washington. 
Wayne, Webster, and York. 

(b) Iowa Counties: Cass, Cherokee. 
Crawford. Fremont. Harrison, Ida, Mills, 
Monona. Montgomery, O’Brien, Page. 
Plymouth. Pottawattamie, Sac, Shelby. 
Sioux, and Woodbury. 

(c) South Dakota Counties: That 
portion of Union County comprising 
Jefferson Township, North Sioux City, 
and the unorganized territory adjacent 
thereto, as defined and mapped in the 
United States 1960 Census of Population. 

2. In { 1065.7. the word "January" in 
paragraph (d)(3) is changed to "April." 
and paragraphs (a) and (b) are revised 
as follows: 

$ 1065.7 Pool plant. 

• • • • • 

(a) A distributing plant from which 
there is: 

(1) Route disposition (except filled 
milk) in the marketing area during the 
month equal to not less than 15 percent 
of the Grade A milk received at such 


plant from dairy farmers, supply plants 
(exclusive of transfers and diversions 
from plants qualifying as pool plants 
pursuant to this paragraph), and 
handlers described in {1065.9(c): and 

(2) Total route disposition (except 
Filled milk) during the month or the 
immediately preceding month equal to 
not less than 35 percent of the Grade A 
milk received at the plant during such 
month from the sources specified in 
paragraph (a)(1) of this section. 

(b) A supply plant from which during 
the month of volume of fluid milk 
products, except filled milk, transferred 
and diverted to pool distributing plants 
is 40 percent or more of the total Grade 
A milk received at the plant from dairy 
farmers (including producer milk 
diverted from the plant but excluding 
producer milk diverted to the plant 
pursuant to { 1065.13) and handlers 
described in { 1065.9(c). subject to the 
following additional conditions: 

(1) Not more than one-half of the 
shipping percentage specified in this 
paragraph may be met through the 
diversion of milk from the supply plant 
to pool distributing plants: 

(2) The volume of fluid milk products 
included as qualifying shipments to any 
pool distribution plant pursuant to this 
paragraph shall be reduced by the 
volume of any fluid milk products 
transferred or diverted by the operator 
of such pool distributing plant to the 
supply plant or to any other plant 
operated by the operator of the supply 
plant. 

(3) The shipping requirements of this 
paragraph may be increased or 
decreased up to 20 percentage points by 
the Director of the Dairy Division if that 
person finds such revision is necessary 
to obtain needed shipments or to 
prevent uneconomic shipments. Before 
making such a finding, the Director shall 
investigate the need for revision either 
at the Director’s own initiative or at the 
request of interested persons. If the 
investigation shows that a revision 
might be appropriate, the Director shall 
issue a notice stating that the revision is 
being considered and invite data, views, 
and arguments: and 

(4) A supply plant that qualifies as a 
pool plant in each of the months of 
September through March shall be a 
pool plant for the following months of 
April through August unless written 
application is filed with the market 
administrator by the plant operator 
requesting the plant be designated a 
nonpool plant. In such case, nonpool 
status will be effective the first month 
following such notice and thereafter 
until the plant again qualifies as a pool 
plant on the basis of transfers and 
diversions. Any plant that qualifies as a 


pool plant pursuant to this paragraph 
will be subject to any shipping 
requirement announced pursuant to 
paragraph (b)(3) of this section. 

• • • • • 

3. In { 1065.9, paragraph (c) is revised 
to read as follows: 

$1065.9 Handler. 

• • • • • 

(c) A cooperative association with 
respect to milk of its member producers 
which is delivered from the farm to the 
pool plant of another handler In a tank 
truck owned and operated by. or under 
contract to. such cooperative 
association. The milk shall be deemed to 
have been received from producers by 
the cooperative association at the 
location of the plant to which it is 
delivered. Milk delivered pursuant to 
this paragraph shall not include milk of 
its member producers diverted to pool 
plants by the association as a handler 
pursuant to paragraph (a) of this section: 
• • • • • 

4. Section 1065.13 is revised to read as 
follows: 

$ 1065.13 Producer milk. 

"Producer milk" of each handler 
means all skim milk and butterfat 
contained in milk from producers that is: 

(a) Received at a pool plant directly 
from a producer or a handler described 
in { 1065.9(c). excluding such milk that is 
diverted from another pool plant; 

(b) Received by a handler described 
in § 1065.9(c) from producers in excess 
of the quantity delivered to pool plants; 

• (c) Diverted from a pool plant for the 
account of the handler operating such 
plant to another pool plant. Milk 
delivered pursuant to this paragraph by 
a supply plant operator shall be limited 
to those producers who are located 
within 150 miles of the supply plant (as 
based on the post office address of the 
producer). Such milk shall be priced at 
the plant to which diverted; or 

(d) Diverted from a pool plant to a 
nonpool plant (other than a producer 
handler plant) for the account of the 
handler operating such pool plant or for 
the account of a handler described in 

{ 1065.9(b). subject to the following 
conditions: 

(1) Milk of a dairy farmer shall not be 
eligible for diversion unless during the 
month at least one day's production of 
milk of such dairy fanner is physically 
received at a pool plant; 

(2) The total quantity of milk diverted 
by a cooperative association during the 
month may not exceed 40 percent in the 
months of September through March 
and 50 percent in other months, of the 
producer milk that the cooperative 
association causes to be delivered Jo or 
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diverted from pool plants during the 

month; 

(3) The operator of a pool plant (other 
than a cooperative association) may 
divert for his account any milk that is 
not under the control of a cooperative 
association that diverts milk during the 
month pursuant to paragraph (d)(2) of 
this section. The total quantity so 
diverted during the month may not 
exceed 40 percent in the months of 
September through March, and 50 
percent in other months, of the milk 
received at or diverted from such pool 
plant during the mftnth that is eligible to 
be diverted by the plant operator, 

(4) The diversion limits of this 
paragraph may be increased or 
decreased up to 20 percentage points by 
the Director of the Dairy Division if that 
person finds such revision is necessary 
to obtain needed shipments or to 
prevent uneconomic shipments. Before 
making such a finding, the Director shall 
investigate the need for revision either 
at the Director's own initiative or at the 
request of interested persons. If the 
investigation shows that a revision 
might be appropriate, the Director shall 
issue a notice stating that the revision is 
being considered and invite data, views, 
and arguments; 

(5) Any milk diverted in excess of the 
limits prescribed in paragraph (d) (2), 

(3), and (4) of this section shall not be 
producer milk. The diverting handler 
may designate the dairy farmers whose 
diverted milk will not be producer milk. 
Otherwise, the total milk diverted on the 
last day of the month, then the second- 
to la&t day. and so on in daily 
allotments will be excluded until all of 
the over-diverted milk is accounted for 
and 

(6) Diverted milk shall be priced at the 
location of the plant to which diverted. 

5. In $ 1065.41, paragraph (b)(2) is 

revised to read as follows: 

$1065.41 SMnkaga. 

• • • • • 

fb) • • • 

(2) Plus 1.5 percent of the skim milk 
and butterfat. respectively, in milk 
received from a handler described in 
i 1065.9(c) and in milk diverted to such 
plant from another pool plant, except 
that, in either case, if the operator of the 
plant to which the milk is delivered 
purchases such milk on the basis of 
lights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage shall 
be 2 percent; 

* • • • • 

®; * n § 1065.42, paragraph (a) is 
revised to read as follows: 


$ 1065.42 Classification of transfers and 
diversions. 

(a) Transfers and diversions to poo / 
plants . Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class 1 
milk unless both handlers request the 
same classification in another class. In 
either case, the classification of such 
transfers or diversions shall be subject 
to the following conditions: 

(1) The skim milk or butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat. respectively, remaining in 
such class at the transferee-plant or 
divertee-plant after the computations 
pursuant to $ 1065.44(a)(12) and the 
corresponding step of 8 1065.44(b); 

(2) If the transferor-plant or divertor- 
plant received during the month other 
source milk to be allocated pursuant to 
8 1065.44(a)(7) or the corresponding step 
of 8 1065.44(b). the skim milk or 
butterfat so transferred or diverted shall 
be classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and 

(3) If the transferor-handler or 
divertor-handler received during the 
month other source milk to be allocated 
pursuant to 8 1065.44(a) (11) or (12) or 
the corresponding step of 8 1065.44(b). 
the skim milk or butterfat so transferred 
or diverted, up to the total of the skim 
milk and butterfat. respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant or divertee-plant. 


$ 1065.44 [Amended) 

7. In 8 1065.44(a)(8)(ii)(o), the 
introductory text of (a)(11). and 
(a)(12)(i)(b), the words "and diversions" 
are added following the word 
"transfers" in the parenthetical 
expression and in 8 1065.44(a)(13) the 
reference to "8 1065.42(a)(1)" is changed 
to "8 1065.42(a)" 

6. In 8 1065.50. paragraph (a) is 
revised as follows: 

§ 1065.50 Class price*. 

(a) Class lprice. The Class I price 
shall be the basic formula price for the 
second preceding month plus $1.60. 

• • • • • 

9. Section 1065.52 is revised to read as 
follows: 


8 1065.52 Plant location adjustments for 
handlers. 

(a) The following zones are defined 
for the purpose of determining location 
adjustments: 

(1) Zone 1 shall include the Nebraska 
counties of Adams, Boone. Buffalo. 
Butler, Cass, Chase. Clay, Colfax. 

Custer, Dawson. Dodge. Douglas. 

Dundy. Fillmore. Franklin. Frontier. 
Furnas, Gage. Gosper. Greeley. Hall, 
Hamilton, Harlan, Hayes. Hitchcock, 
Howard, Jefferson, Johnson. Kearney, 
Keith. Lancaster. Lincoln. Madison. 
Merrick, Nance, Nemaha. Nuckolls, 

Otoe, Pawnee. Perkins, Phelps. Platte, 
Polk. Red Willow, Richardson. Saline, 
Sarpy, Saunders. Seward. Sherman, 
Stanton. Thayer. Valley. Webster, and 
York. 

(2) Zone 2 shall include the Nebraska 
counties of Banner. Box Butte. 

Cheyenne, Dawes. Deuel. Carden. 
Kimball, Morrill. Scotts Bluff. Sheridan, 
and Sioux. 

(b) For producer milk received at a 
pool plant (or diverted to a nonpool 
plant) and which is classified as Class I 
milk without movement in bulk form lo a 
pool plant at which a higher Class I 
price applies, the Class 1 price specified 
in 8 1065.50(a) shall be adjusted for the 
location of the plant receiving the milk 
as follows: 

(1) In Zone 1, no adjustment; 

(2) In Zone 2, plus 15 cents; 

(3) At a plant located outside of Zones 
1 and 2 and in the States of Nebraska. 
Iowa. Minnesota, North Dakota. South 
Dakota (east of State Highway 73 only), 
or Wisconsin, the price shall be reduced 
by 1.5 cents per 10 miles or fraction 
thereof (by shortest hard-surfaced 
highway and/or all weather road 
distance as measured by the market 
administrator) that such plant is located 
from the nearer of the city halls in 
Norfolk or Omaha, Nebraska: and 

(4) At any other location, no 
adjustment. 

(c) The Class I price applicable to 
other source milk shall be adjusted by 
the amounts set forth in paragraph (b) of 
this section, except that the adjusted 
Class 1 price shall not be less than the 
Class III price. 

(d) For fluid milk products transferred 
in bulk from a pool plant to another pool 
plant at which a higher Class 1 price 
applies and which is classified as Class 
I. the price shall be the Class I price 
applicable at the location of the 
transferee-plant subject to a location 
adjustment credit for the transferor- 
plant determined by the market 
administrator as follows; 

(1) Subtract from the pounds of Class I 
remaining at the transferee-plant after 
the Computations pursuant to 8 1065.44 
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(a)(12) and (b) the pounds of packaged 
fluid milk products from other pool 
plants; 

(2) Multiply the remaining pounds of 
milk by 110 percent; 

(3) Subtract the pounds of bulk fluid 
milk products received at the transferee- 
plant from the following sources: 

(i) Producers: 

(ii) Handlers described in § 1065.9(c); 

(iii) Pool plants at which the same or a 
higher Class I price applies; and 

(iv) Receipts of diverted milk from 
pool plants; 

(4) Assign any pounds remaining to 
transferor-plant in sequence beginning 
with the plant at which the least 
adjustment would apply; and 

(5) Multiply the pounds so computed 
for each transferor-plant by the 
difference in the Class I prices 
applicable at the transferee-plant and 
transferor-plant. 

10. Section 1065.53 is revised to read 
as follows: 

§ 1065.53 Announcement of class prices. 

The market administrator shall 
announce publicly on or before the 5th 
day of each month the Gass I price for 
the following month and the Class 11 and 
Class 111 prices for the preceding month. 

§1065.71 (Amended! 

11. In § 1065.71(a), the number "13th" 
is changed to "15th". 

§ 1065.72 (Amended) 

12. In § 1065.72. the number "14th" is 
changed to “16th". 

13. Section 1065.73 is revised to read 
as follows: 

§ 1065.73 Payments to producers and to 
cooperative associations. 

(a) Each handler shall pay for milk 
received from producers for whom 
payment is not made pursuant to 
paragraph (b) or (c) of this section as 
follows: 

(1) On or before the 27th day of the 
month, the handler shall pay each 
producer who had not discontinued 
shipping milk to such handler for milk 
delivered during the first 15 days of the 
month. The amount to be paid for each 
hundredweight of milk delivered shall 
be not less than the applicable uniform 
price for the preceding month, less 
proper deductions authorized in writing 
by such producer 

(2) On or before the 18th day after the 
end of the month, the handler shall pay 
to each producer for each 
hundredweight of milk delivered the 
uniform price pursuant to § 1065.61. as 
adjusted pursuant to §§ 1065.74 and 
1065.75. less the following amounts: 

(i) the payments pursuant to 
paragraph (A)(1) of this section; 


(ii) Deductions for marketing services 
pursuant to § 1065.86: and 

(iii) Any proper deductions authorized 
in writing by the producer. However, if 
by the date specified above the handler 
has not received full payment for such 
month pursuant to § 1065.72, he may 
reduce his total payment to all 
producers uniformly by not more than 
the amount of reduction in payment 
from the market administrator the 
handler shall complete such payments 
not later than the date for making such 
payments pursuant to this paragraph 
next following receipt of the balance 
from the market administrator. 

(b) Each handler shall pay a 
cooperative association as follows for 
milk received from producers if the 
cooperative association has filed a 
written request for payment with the 
handler and if the market administrator 

*has determined that such cooperative 
association is authorized to collect 
payment: 

(1) On or before the 26th doy of the 
month, an amount not less than the sum 
of the individual payments otherwise 
payable to producers pursuant to 
paragraph (a)(1) of this section, less any 
deductions authorized in writing by such 
cooperative association; and 

(2) On or before the 17th day after the 
end of each month an amount not less 
than the sum of the individual payments 
otherwise payable to producers 
pursuant to paragraph (a)(2) of this 
section, less proper deductions 
authorized in writing by such 
cooperative association. 

(c) Each handler shall pay a 
cooperative association for receipts of 
milk for which such cooperative 
association is the handler pursuant to 
§ 1065.9(c) as follows: 

(1) On or before the 26th day of the 
month, the handler shall pay for milk 
received during the first 15 days of the 
month. The amount to be paid for each 
hundredweight of milk delivered shall 
be not less than the applicable uniform 
price for the preceding month; and 

(2) On or before the 17th day after the 
end of each month, the handler shall pay 
for each hundredweight of milk 
delivered the uniform price, as adjusted 
by the butterfat differential specified in 

§ 1065.74. applicable at the location of 
the receiving handler's plant, less the 
amount paid pursuant to paragraph 
(c)(1) of this section. 

(d) Each handler shall pay a 
cooperative association for fluid milk 
products received by transfer or 
diversion from a pool plant operated by 
the cooperative association as follows: 

(1) On or before the 26th day of the 
month, the handler shall pay for each 
hundredweight of fluid milk products 


received during the first 15 days of the 
month not less than the Gass 111 price 
for the preceding month, adjusted by the 
butterfat differential pursuant to 
§ 1065.74 for the preceding month; and 

(2) On or before the 17th day after the 
end of the month, the handler shall pay 
for each hundredweight of fluid milk 
products received according to the 
classification of such fluid milk products 
pursuant to § 1065.42 at not less than the 
applicable class prices specified in 
§ 1065.50, adjusted for the location of 
the transferee plant and by the butter! at 
differential specified in § 1065.74, less 
payment made pursuant to paragraph 
(d)(1) of this section; 

(e) In making payments to producers 
pursuant to paragraphs (a) and (b) of 
this section, each handler shall furnish 
each producer or cooperative 
association with a supporting statement, 
in such form that it may be retained by 
the producer, which shall show: 

(1) The month and the identity of the 
handler and of the producer; 

(2) The pounds per shipment, the total 
pounds, and the average butterfat test of 
milk delivered by the producer 

(3) The minimum rate at which 
payment to the producer is required 
under the provisions of §§ 1065.61. 
1065.74, and 1065.75; 

(4) The rate which is used in making 
the payment, if such rate is other than 
the applicable minimum rate; 

(5) The amount or the rate per 
hundredweight of each deduction 
claimed by the handler, including any 
deduction claimed pursuant to § 1065.86 
together with a description of the 
respective deductions: and 

(6) The net amount of payment to the 
producer. 

(g) Nothing in this section shall 
abrogate the right of a cooperative 
association to make payments to its 
member producers in accordance with 
the payment plan of such cooperative 
association. 

14. Section 1065.75 is revised to read 
as follows: 

§ 1065.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) The uniform price pursuant to 
§ 1065.61 for producer milk shall be 
adjusted according to the location of the 
plant of actual receipt at the rates set 
forth in § 1065.52. 

(b) For purposes of computations 
pursuant to § 1065.71(a)(2)(il), the 
uniform price shall be adjusted at the 
rates set forth in § 1065.52 applicable .it 
the location of the nonpool plant from 
which the milk was received, except 
that the adjusted weighted average price 
shall not be less than the Gass 111 price. 
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15. A new § 1065.78 is added as 

follows: 

} 1065.78 Charges on overdue accounts. 

Any obligation of a handier pursuant 
to |$ 1065.71, 1065.78,1065.77(a). 

1065 85, and 1065.66. for which 
remittance has not been made (or, if 
mailed, postmarked) by the date 
specified for such payment, shall be 
increased one percent, and any 
remaining amount due shall be 
increased at the same rate on the 
corresponding day of each month 
thereafter until paid. The amounts 
payable pursuant to this section shall 
include unpaid charges previously made 
pursuant to this section. For the purpose 
of this section, any obligation that was 
determined at a date later than 
prescribed by the order because of a 
handler’s failure to submit a report to 
the market administrator when due shall 
be considered to have been payable by 
the date it would have been due if the 
report hud been filed when due. 

$ 1065.65 iAmended) 

18. In the preamble of $ 1065.65. the 
number *14th M is changed to "15th’\ 

United States Department of Agriculture 
Agricultural Marketing Service 

Marketing Agreement Regulating the 
Handling of Milk in the Nebraska- 
Western Iowa Marketing Area 

The parties hereto, in order to 
effectuate the declared policy of the Act, 
and in accordance with the rules of 
practice and procedure effective 
thereunder (7 CFR Part 900), desire to 
enter into this marketing agreement and 
do hereby agree that the provisions 
referred to in paragraph I hereof as 
augmented by the provisions specified 
in paragraph 11 hereof, shall be and are 
the provisions of this marketing 
agreement as if set out in full herein. 

I. The findings and determinations, 
order relative to handling, and the 
provisions of § J 1065.1 to 1065.122, all 
inclusive, of the order regulating the 
handling of milk in the Nebraska- 
Western Iowa Marketing Area which is 
annexed hereto; and 

II. The following provisions: 

1 1065.123 Record of milk handled and 
authorization to correct typographical 

errors. 

(a) Record of milk handled. The 
undersigned certifies that he handled 
during the month of October 1900, 
hundredweight of milk covered by this 
marketing agreement. 

(b) Authorization to correct 
typographical errors. The undersigned 
hereby authorizes the Director, or Acting 
Director. Dairy Division, Agricultural 


Marketing Service, to correct any 
typographical errors which may have 
been made in this marketing agreement. 

S 1065.124 Effective date. 

This marketing agreement shall 
become effective upon the execution of 
a counterpart hereof by the Secretory in 
accordance with $ 900.14(a) of the 
aforesaid rules of practice and 
procedure. 

IN WITNESS WHEREOF. The 
contracting handlers, acting under the 
provisions of the Act. for the purposes 
and subject to the limitations herein 
contained and not otherwise, have 
hereunto set their respective hands and 
seals. 


(Signature) 

(Seal) 

By - 

(Name) (Title) 


(Address) 

Attest- 

Date - 

(VS Doc Cl aw Fifed 1-JS41; *45 »m| 

BILLING COOC *410-0?-* 


CIVIL AERONAUTICS BOARD 

(EDA-401A; Docket 38106; Dated: January 
21. 1961) 

14 CFR Part 250 

Oversales and Denied Boarding 
Compensation 

agency: Civil Aeronautics Board. 
action: Notice of Proposed Rulemaking. 

summary: The Civil Aeronautics Board 
proposes to amend its regulations 
relating to oversales and denied 
boarding compensation to exclude 
carriers operating 60-seat and smaller 
aircraft from its requirements except in 
any market in which the carrier also 
operates larger than 60-seat aircraft. The 
purpose of the amendment is to exclude 
certificated carriers operating small 
aircraft from regulation of their 
oversales and denied boarding practices 
in the absence of a significant need for 
such regulation. 

DATES: Comments by: March 30,1981. 

Comments and relevant information 
received after these dates will be 
considered by the Board only to the 
extent practicable. 

Request to be put on the Service List 
by: February 11.1981. Previous requests 
need not be repeated. 

The Docket Section prepares the 
Service List and sends it to each person 
listed, who then serves comments on 
others on the list. 


addresses: Twenty copies of comments 
should be sent to Docket Section. 

Docket 38108. Civil Aeronautics Board. 
1825 Connecticut Avenue. N.W., 
Washington. D.C. 20426. Individuals 
may submit their views as consumers 
without filing multiple copies. 

Comments may be examined in Room 
711. Civil Aeronautics Board. 1825 
Connecticut Avenue. N.W., Washington. 
D.C, as soon as they are received. 

FOR FURTHER INFORMATION CONTACT: 
Lawrence R. Krevor, Legal Processing 
Division. Bureau of Domestic Aviation. 
Civil Aeronautics Board. Washington. 
D.C. 20428; (202) 673-5333. 
SUPPLEMENTARY INFORMATION: 

Background 

On May 1.1980, we issued EDR-401* 

45 FR 31413, May 13. I960, an Advance 
Notice of Proposed Rulemaking 
(ANPRM) in which we solicited 
comments from passengers, carriers, 
civic parties and other interested 
individuals and groups regarding 
whether, and in what form our oversales 
and denied boarding rules (14 CFR Part 
250) should apply to commuter air 
carriers and to certificated carriers 
operating 60-seat and smaller aircraft. 1 
The rule now applies to all certificated 
carriers, including those initially 
certificated through award of unused 
authority under section 401(d)(5) of the 
Federal Aviation Act of 1958, as 
amended, regardless of the size of 
aircraft the carrier operates. 
Noncertificated carriers (commuters and 
other air taxis) are exempt from the rule. 
Carriers operating under dual commuter 
and certificate authority must conform 
to Part 250 in both their certificated and 
noncertificated operations. 

In ER-1123. 44 FR 30060. May 24.1979. 
we increased the size of aircraft 
authorized to operate under Part 296 of 
our Economic Regulations to 60 seats. 
(Part 298 exempts operators of small 
aircraft from the certification 
requirements of the Federal Aviation 
Act.) At that time, we promised to 
investigate and compare the costs and 
benefits of applying Part 250 to* 
commuter carriers, with special 
emphasis on those in the 30 to 60 seat 
range, and to certificated carriers 
operating aircraft no larger than those 
used by commuter carriers. Although we 
had consistently applied Part 250 to all 
certificated carriers without regard to 
the size of aircraft they operate, we had 
not focused on the impact of this rale on 
the small, former commuter air carriers 
now becoming certificated—principally 
through the dormant authority 


* Hereafter referred to as small aircraft. 
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provisions of ihe new Act. We 
reaffirmed our intention to investigate 
this question in Order 79-12-101. 
December 21.1979. where we granted an 
exemption from Part 250 to a certificated 
carrier operating smaller than 30 seat 
aircraft and indicated our willingness to 
provide the same temporary relief to 
other similarly situated carriers. We 
issued EDR-401 in order that we might 
have more information regarding the 
impact of oversales regulation before 
developing a proposed rule. 
Subsequently, we granted temporary 
exemptions from Part 250 to 
approximately 20 certificated carriers 
operating small aircraft pending the 
overcome of this investigation and 
rulemaking. 1 

EDR-401 presented six policy options 
for regulating the oversales practices of 
operators of small aircraft. 3 In addition, 
it is requested comments on a number of 
specific questions designed to explore 
the issues involved in choosing among 
these options, including: (1) whether 
certification should be the controlling 
factor (or one of several factors) in 
determining the proper application of 
the rule; (2) what the likely costs of 
compliance with the rule would be: (3) 
how carriers operating both large and 
small aircraft would fall within the 
regulatory scheme; (4) what means are 
available to provide notice to consumers 
of a carrier’s denied boarding practices 
and policies; (5) how the existing rule 
could be refined to reduce its 
compliance burden on small aircraft 
operators; and (6) whether there are 
special circumstances in which a stricter 
rule than that of general applicability 
should be required. 

We received a total of 27 comments— 
from eight carriers. 13 individuals, three 
consumer groups, one trade association, 
one state transportation agency and one 
public airport district. The majority of 
comments support either Option 1 
(applying the rule to the system-wide 
operations of all scheduled air carriers) 
or Option 2 (applying the rule only to 


•See. 03 ^ Order w 804-0, May 1 . 1980t 80-7-1 lft, 
July 1ft, 1900. 

•The six possible option! for application of the 
rule were (1) Apply the rule to the system* wide 
operation! of all scheduled air camera; (2) Apply 
the rule only to carrier* operating larger than 80 
oeat aircraft (exempt all commuter carrier* and 
certificated carrier* operating amaricr than 80-scet 
equipment); (3) Apply the rule to all carrier* 
operating larger than 30-seat aircraft (exempt only 
commutrr* and certificated carrier* operating 
•mailer than 30-seat equipment): (4) Apply the rule 
to certificated carrier* operating larger than 30seat 
aircraft (exempt all commuter carrier*, and 
certificated earners operating the smaller 
equipment); (5) Apply the rule to all certificated 
carrier* and to all commuter carrier* operating 
larger than 30seat aircraft (exempt only commuter* 
using the smaller equipment); (S) Apply the rule to 
all certificated carrier* only (the present rule). 


carriers operating larger than 60-seat 
aircraft. i.e.. a blanket exclusion of all 
commuter carriers and certificated 
carriers operating 60-seat and smaller 
equipment exclusively). 4 Most of those 
commenting in favor of expansion of the 
rule, and most of those supporting the 
exclusion of small aircraft, state that if 
we choose Option 1 we should refine 
Part 250 to reduce the disproportionate 
burden it now places on operators of 
small aircraft in relation to fares and 
revenues. The refinements suggested by 
the comments are similar to those on 
which we requested comment in EDR- 
401: (1) modifying the method for 
computation of denied boarding 
compensation (section 250.4) and (2) 
creation of an exception to eligibility for 
denied boarding compensation for 
passengers involuntarily bumped due to 
takeoff or landing weight limitations 
caused by weather or other 
unpredictable operational conditions. In 
this regard, a frequent comment was 
that payment of denied boarding 
compensation under Part 250 imposes an 
unfair penalty on small carriers when 
bumpings result from "no-record” 
passengers—passengers whose 
reservations have been confirmed by a 
travel agent or interlining carrier 
without informing the small carrier. 

Legal and Policy Issues 

Criteria for Application of the Rule 

All of the comments which addressed 
the question of whether certification 
should continue to be the basis for 
application of Part 250 rejected this 
approach. With one exception, all 
supported aircraft size as the most 
appropriate benchmark for application 
of the rule. 3 In general, the comments 

•Those organisation* and individual* supporting 
extension of Pari 230 to all scheduled air carrier*, 
are: United State* Office of Consumer Affair* 
(USOCA); Airline Passenger* Association: Aviation 
Consumer Action Project; New Yorfc Slate 
Department of Transportation: Eleven person* filing 
comment* a* Individual* (including six persons 
from Fort Wayne. Indiana, expressing concern 
about Air Wisconsin'* oversales practice* in 
providing replacement service for United The large 
number of comment* from FI. Wayne may have 
been Inspired by an article, “Overflows Bump into 
Cash Flow**, Ft Wayne Journal Gazelle. |une 2ft. 
1980, encouraging people to write to the CAB to 
express an opinion.): Santa Maria Public Airport 
District 

Comment* supporting limiting the rule to carrier* 
operating larger than 80-seat equipment include 
those filed by: Air BV1; Air New England: Commuter 
Airline Association of America (CAAA's comment* 
were approved by 12 member carrier* and 
concurred tn by two); Republic: USAlr. Suburban; 
Business Aircraft: One person filing comment* ai an 
individual. 

•One individual suggested that carrier* operating 
■mall aircraft that develop a particularly bad record 
of bumping be required to furnish notice of their 
poor performance and/or pay denied boarding 
compensation. Thus, the rule would apply a* a 
result of substandard performance. 


stated that the problems of small 
aircraft operations necessitating 
overbooking (e.g., operational 
limitations based on weather condition* 
limited capacity to accommodate "no- 
record" passengers and a high incidence 
of "no-show" passengers) do not change 
when a commuter carrier acquires 
certificate authority in some or all of its 
markets. The comments provided no 
support for the proposition that 
consumers expect improved 
performance of this area from 
certificated carriers. 

The comments also provided little or 
no support for making any regulatory 
distinctions at the 30-seat mark. Air BVL 
in supporting the exclusion of small 
aircraft from the rule, states that the GO* 
seat mark is consistent with the Board’s 
determination in Part 298 that aircraft 
with 00 or fewer seats constitute "small 
aircraft" and warrant special relief from 
the full panoply of responsibilities 
placed on certificated carriers. Further, 
the distinction appears to be consistent 
with the operational realities of small 
aircraft. Many of those who would 
extend the rule to all air carriers see the 
60-seat mark as an appropriate division 
for determining a class of carriers that 
should operate under a less complex 
and less burdensome form of the rule. 

In EDR-401. we expressed concern 
that public confusion would result if 
different oversales rules were to apply 
to the different operations of a single 
carrier. This "mixed fleet" problem 
would exist if we exclude operations 
with small aircraft from ihe rule. In that 
case a carrier would be required to 
comply with the rule in its large aircraft 
operations but not in operations with 
small aircraft. The comments address 
this issue as primarily one of providing 
adequate notice to consumers. 
Suggested approaches include applying 
Part 250 only to the larger than 60-scat 
aircraft operations of a "mixed flee!” 
carrier or applying Part 250 to all 
operations of a carrier in a market in 
which the carrier operates large 
aircraft.* Of course, those advocating 
Option 1 find further support for their 
preference in the fact that it would 
minimize the "mixed fleet" problem— 
since all carriers would operate subject 
to some form of the rule. 

Need for Regulation 

Notwithstanding whether application 
of the rule should be based on 
certification or aircraft size, we also 
solicited comments on whether 
commuter carriers should become 


•We adopted this second alternative in granting 
Altair Airlines a temporary exemption from Part 
230 See Order 80-4-9. May 1 . 1980. 
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mbject to Part 250. We specifically 
solicited comments on whether 
oversales and the involuntary bumping 
of pasMcngers with confirmed 
reservations is a significant problem in 
commuter operations as well as in 
operations with small aircraft by 
certificated carriers. We have attempted 
to determine whether the continued 
exclusion of commuters from Part 250 at 
a time when such carriers are assuming 
an increasingly important role in the 
national air transportation system 
would cause significant harm to the 
traveling public. 

Litth empirical data was submitted 
bearing on the need for regulation of 
oversales in operations with small 
aircraft The United States Office of 
Consumer Affairs (USOCA) stated that 
the inconvenience and expense of 
involuntary bumping can be greater for 
passengers on small aircraft because 
such service often involves smaller 
communities with infrequent service and 
a large percentage of interlining 
passengers. This theme was repeated in 
a number of comments supporting 
extension of the rule. For example. 
USOCA cited CAD statistics that 0.6% of 
complriints regarding commuter carriers 
involve bumping as compared to 6.7% 
for certificated carriers. On the other 
hand, the Commuter Airline Association 
of America (CAAA) commented that the 
commuter industry presently operates 
without regulation of oversales and that 
it is unaware of any "groundswell of 
consumer demand for such rules'*. 

CAAA further noted that bumpings in 
small aircraft operations are most likely 
to occur from factors over which the 
carrier hat no control—such as weather 
conditions or "no-record" passengers— 
than from the kind of deliberate, 
excessive oversales that Part 250 
attempts to discourage and control. 

CAAA Carrier Survey 

In preparing its comments. CAAA 
turveyed its members regarding the 
questions raised in KDR-401. CAAA 
member* include carriers holding 
certificated route authority operating 
unall aircraft as well as commuter 
carriers operating exclusively under 
authority of Part 298. The CAAA survey 
indicates that deliberate oversales are a 
principal response of small aircraft 
operators to the problem of maintaining 
profitable load factors in light of 
•ignificant numbers of "no-show" 
passengers. Twenty-five of the 32 
earners responding to the survey 
indicated they experience "no-show" 
factors of more than 10 percent; of these. 
iix h,ive experienced greater than 20 
Patent. Eighteen carriers stated that 
they deliberately overbook and fourteen 


indicated that they do not. Carriers 
reporting bumpings said that they 
usually do not exceed 10 passengers per 
month. 7 All respondents indicated that 
they follow some policy for the 
treatment of passengers denied boarding 
involuntarily: however, more than half 
refunded only the ticket price for the 
flight from which bumped or booked the 
passenger on the next flight.* 

Twenty-three carriers indicated that o 
major cause of involuntary bumpings is 
travel agents confirming tickets without 
informing the carrier. Fourteen carriers 
cited operational problems and 13 cited 
problems with other airlines as 
contributing to involuntary bumping. 

The CAAA survey confirms that a 
very high percentage of commuter traffic 
is connecting. Twenty carriers stated 
that 70 percent or more of their 
customers are interline connecting 
passengers. Two carriers subject to Part 
250 stated their costs of compliance with 
the rule—$46,628 and $41.800—but no 
detail or itemization was furnished.* 

BCCP Passenger Survey 

We also instructed our Bureau of 
Compliance and Consumer Protection 
(BCCP) to undertake a survey of 
individuals who have complained to it 
about a denied boarding experience 
involving small aircraft. The purpose of 
this survey was to gather data regarding 
the perceptions of consumers as to the 
need for the rule, its benefits to 
consumers and cost to the airlines. The 
survey solicited information only from 
persons sufficiently dissatisfied with a 
bumping that they sought assistance 
from BCCP. Forty-two of the 116 
passengers who contacted the Bureau 
initially responded to the survey. A 
disproportionate number of responses 
were received from passengers bumped 
several times from one or two carriers. 
The 42 responses represent consumer 
experiences with 30 different carriers— 
23 commuters and seven small 
certificated carriers. 

Twenty-eight of the 42 bumped 
passengers responding to the survey 
were able to arrange alternate 
transportation, the remaining fourteen 
were not. Of these 28 passengers, three 
were delayed for less than one hour. 12 


’Six carriers responding to the survey follow Purl 
250; therefore, we eeeume that this indudes 
bumpings by curriers not subject to the rule. 

'Curriers subject to Puri 250 must first solid! 
volunteers witting to give up their scut for s 
payment of the carrier’s choosing. If the carrier 
involuntarily bumps a passenger it must pay the 
passenger denied boarding compensation as 
specified in the rule. In addition, the passenger 
retains his ticket for use on en alternate flight or for 
a refund. 

'Although not specified we assume these are 
annual costs. 


were delayed one to thee hours, five 
experienced a delay of three to five 
hours and six more than five hours. Two 
did not answer. A number of the 
passengers surveyed were aware of the 
difficulty carriers face in assuring high 
load factors; however, most felt that if 
an airline overbooks it should be 
responsible for any resulting 
inconvenience. Several passengers 
favored automatic penalties for "no- 
show" passengers to minimize 
overbooking. Others suggested that 
guaranteed reservations with automatic 
penalties for "no-show" passengers who 
fail to cancel before a set deadline be 
instituted in conjunction with Board 
regulation to reduce overbooking and 
involuntary bumping. 

A substantial number of passengers 
responding to the BCCP survey were 
offered no denied boarding 
compensation. Some of these contacted 
BCCP or other consumer agencies and 
groups in their efforts to gain some 
recompense for their inconvenience and 
time and money spent in making 
alternative transportation arrangements. 
One respondent stated that absent 
Board regulation the individual would 
have little clout. 

The BCCP survey points out that the 
bumped passenger's dissatisfaction 
increases when offered little or no help 
in making alternative arangements. 
BCCP notes that the results of its survey 
emphasize the need for carriers to seek 
out passengers who will be least 
inconvenienced by bumping or who will 
volunteer in return for financial 
remuneration. 

We are not aware of any serious 
overbooking and bumping problems by 
the nearly 20 certificated carriers 
operating small aircraft that we have 
temporarily exempted from the rule. 10 

The Proposal 

Based on the comments and other 
data discussed above we have decided 
not to propose extending Part 250 in any 
form to commuter carriers. As noted 
above, substantial information has been 
provided indicating that the economic 
and operational realities of small 
aircraft are the same whether or not the 
carrier operates pursuant to certificate 
authority, the class exemption from 
section 401 of the Act described in Part 
298 or other Board authority. Therefore, 
we propose to amend Part 250 to 


'•Source: CAB Form 251 report* of carrier* 
temporarily exempted from Part 250. May 1930 
through Atigiul 1900. We note that thte represent* 
only a few month* experience for the*# carrier*. On 
the other hand, thl* reporting period include* the 
cummer eeaton when temperature/humidity 
condition* are claimed to exacerbate the incidence 
of trumping for aeveral carrier*. 
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exclude from its scope the small aircraft 
operations of certificated carriers. 
Further, we propose that a carrier 
operating both larger than 60-seat 
aircraft and small aircraft be required to 
comply with the rule on all of its flights 
in any market in which it utilizes large 
aircraft. 11 

Our proposed rule bases the 
application of Part 250 on aircraft size; 

60 seats would be the maximum size of 
small oircraft not subject to the rule. 

This definition appears to accord with 
the operational limitations of 60-seat 
and smaller turboprop and piston engine 
aircraft and is consistent with our 
general exemption in Part 298 of 
operators of small aircraft from many of 
the requirements of section 401 of the 
Act. 

The basic questions in this 
investigation and rulemaking are 
whether to regulate the oversales and 
denied boarding practices of commuter 
carriers, and whether the same policy 
should also apply to certificated carriers 
operating small aircraft. We have never 
regulated the oversales practices of 
carriers operating solely under Part 298. 
To do so would institute a new 
regulatory scheme for this traditionally 
unregulated segment of the industry. We 
will not impose new regulation unless 
the information available to us 
demonstrates an unmet regulatory need 
sufficient to justify the burden of such 
regulation. This is especially true given 
the thrust of the Deregulation Act and 
our basic policy of relying on market 
solutions to the extent possible. 

Wc issued EDR-401, rather than a 
proposed rule, because we had 
insufficient empirical data regarding the 
need for and relevant cost of regulating 
oversales in small aircraft operations. 
We believe that the empircia! data now 
before us. while incomplete, fails to 
demonstrate the existence of a 
significant unmet need for regulation of 
the oversales practices of commuter 
carriers that outweighs the negative 
aspects of imposing a new regulatory 
burden on them. In the absence of 
demonstrated abuse of overbooking by a 
significant number of carriers operating 
small aircraft, and of evidence that such 
carriers will fail to develop satisfactory 
solutions to their oversales problems, 
we do not propose to submit a 
traditionally unregulated segment of the 
industry to this new regulatory scheme. 
We are aware that a few carriers 
operating small aircraft have in the past, 
and will continue to. excessively 
overbook and to expend few resources 


*' However. we solicit comments regarding other 
approaches to this "mixed fleet" issue as discuased 
more fully on page 10. infra. 


to compensate the inconvenienced 
passenger. These few instances, 
however, do not. and should not. compel 
us to mandate a regulatory scheme for 
the entire industry. The comments and 
other information available to us 
demonstrate that the magnitude of the 
problem is simply not sufficient to 
justify such action. 12 

The problems that contribute to 
overbooking in operations with small 
aircraft do not disappear when a carrier 
receives certificate route authority. 
Therefore, we propose to amend Part 
250 to exclude from its application 
certificated carriers operating 60-seat or 
smaller aircraft except in any market in 
which the carrier also operates larger 
than 60-seat aircraft. This would end the 
unequal treatment of certificated 
carriers operating commuter-type 
aircraft and services under the existing 
rule. 

The proposed rule places 
responsibility for proper treatment of 
passengers on carrier management. Of 
course, a small aircraft operator may 
continue voluntarily to follow Part 250, 
in whole or in part, where it finds the 
rule consistent with its business 
interests. Carriers may find it desirable 
to solicit volunteers when oversales 
situations occur in order to identify 
those least inconvenienced by bumping 
or who will voluntarily relinguish their 
seats in return for compensation of the 
carrier's choosing. Further, although Part 
250 in no way limits the right of an 
aggrieved passenger to seek greater 
compensation through recourse to the 
courts, it can. in effect, set an upper limit 
to the damage claims of most bumped 
passengers. 13 

Mixed Fleet 

The proposed rule would require 
carriers operating both large and small 
aircraft to comply with the rule for all 
operations in a market in which the 
carrier operates large aircraft. This 


rt Further, even the comment* In rapport of 
expanding Part 250 to commuter camera recognize 
that creation of an exception to eligibility for denied 
boarding compensation for bumping* caused by 
weather or other unforeseen operational factor* and 
limiting the amount of compensation under the rule 
(*.#• the price of the ticket for the flight J would be 
necessary to relieve the disproportionate burden 
that the rule would place on operators of small 
aircraft. 

" In any case. Part 250 applies only where a 
carrier offers "confirmed reserved space'*; it does 
not apply when the earner utilizes some other form 
of reservations, such os "stand-by" or "conditional" 
reservations. Therefore, even an operator of small 
aircraft that would be subject to the rule in some or 
all of its markets (because it operates large aircraft) 
would remain free to experiment and innovate with 
new reservations practices to increase load factors 
and minimize the problem of no-show passengers 
and the need for overbooking We encourage 
carriers to undertake such efforts. 


involves basically two classes of 
carriers: (1) carriers whose fleets are 
predominately small aircraft and thut 
are adding a few large jet aircraft to 
serve their largest markets, such as 
Altair and Empire, and (2) local service 
carriers, such as Republic and Frontier, 
that continue to operate a few smaller- 
than-60-seat turboprop aircraft. We 
anticipate that more carriers that once 
operated only commuter size aircraft 
will acquire larger jet equipment as they 
enter markets abandoned by the local 
service carriers. 

We propose to treat this "mixed fleet** 
problem in the same manner that we did 
in Order 80-5-9, in which we granted 
Altair Airlines. Inc., a temporary 
exemption from Part 250. We exempted 
Altair from Part 250 except for its flights 
in any market in which it operates larger 
than 60-seat aircraft. We propose this 
approach since we have not received 
substantial comment as to whether a 
different solution would be less 
confusing to passengers or more easily 
administered by carriers. As noted 
previously, the comments responding to 
EDR-401 address this issue as primarily 
one of providing adequate notice to 
passengers regarding whether Part 250 
applies on a particular flight. We are 
especially interested in receiving 
comments from consumer interests is 
well as carriers operating or planm: g to 
operate mixed fleets regarding whether 
this approach would result in undue 
confusion for consumers and 
suggestions for alternative solutions For 
example, Part 250 could apply only to 
flights in which the carrier uses larger 
than 60-seat aircraft. An alternative 
approach would be to require carriers 
operating both large and small aircraft 
to comply with Part 250 in their entire 
operation. 

Notice of Oversales Practices 

By excluding carriers operating only 
small aircraft from Part 250, the 
proposed rule leaves unspecified the 
form of notice a carrier should use to 
communicate its unregulated 
overbooking practices to passengers 
Similarly these carriers would not be 
required to nor would we allow them to 
file tariffs specifying that they overbook 
their flights. We have done this in 
temporarily exempting carriers from 
Part 250. It is also consistent with our 
proposal in EDR-404 that airlines be 
required to give notice to passengers 
about the terms of their contract of 
carriage and that tariff filings no longer 
automatically be part of that contract. 11 
We emphasize that a critical factor in a 


*• EDR-404. Notice to Passengers of Condition* of 
Carriage. June 20, I960, 45 KR 42029. June 25. I960 
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market solution to overbooking is the 
provision of actual notice to passengers 
of a carrier's oversales and bumping 
policies. We expect carriers to develop 
direct, easily understood notice to 
P issengera in order to advise them of 
their oversales practices and minimize 
their potential liability for failure to 
disclose such practices. In the case of 
mixed fleet carriers, we have not 
proposed the form of notice a carrier 
should use in its unregulated markets. 

Of course, such a carrier would be 
subject to the public disclosure and 
other notice requirements of the rule in 
any market in which it is subject to Part 
250. We would expect a mixed fleet 
carrier to apply to the Director. Bureau 
of Domestic Aviation, as set forth in 
section 250.9. for approval of alternative 
wording of its written explanation of its 
denied boarding policies to clarify those 
situations in which the rule applies to its 
mixed fleet operations. 

Foreign Air Carriers 

FDR-401 did not address the question 
of whether foreign air carriers holding 
permits under section 402 of the Act and 
operating small aircraft should receive 
the same treatment as their U.S. 
counterparts. Subsequently, the Bureau 
o: Domestic Aviation, acting under 
delegated authority, granted temporary 
exemptions from Part 250 to Air BVI. 
Torontair and Windward Island 
Airways pending the outcome of this 
proceeding. **These exemptions treat 
foreign air carriers operating small 
aircraft in the same manner as their 
domestic counterparts. Air BVI 
commented that we should adopt this 
approach permanently since it and 
carriers like it compete with U.S. 
carriers operating small aircraft. We 
propose that foreign air carriers 
operating small aircraft receive the same 
treatment as U.S, commuter and small 
certificated carriers for purposes of Part 
250. Therefore. Part 250 would be 
amended further to exclude these 
foreign carriers from the rule. 

No-Record Passengers 

A frequent comment of carriers 

sponding to EDR-401 has been the 
complaint that “no-record passengers” 
are a major factor causing involuntary 
bumping. A “no-record passenger” is 
one who has a “confirmed” reservation 
from a travel agent or interlining carrier, 
that, in fact, has not confirmed the 
reservation. 14 This results in the 


1 ' Onl*r» HMMML June Ilk 19SO; 80-10-108, 

October 1080 

14 In Order 80-0-57. September 12. 1980. we aikcd 
Mere*ted persona to show cause why Rule 115 of 
’he domestic passenger rules tariff. CAB No. 552. 
ihould not be amended to make it clear that once a 


passenger holding a ticket that indicates 
a confirmed reservation although there 
is no record of it in the carrier's 
reservation system. In this way, the 
flight may become oversold without the 
carrier’s knowlege. A number of carriers 
have commented that bumpings 
resulting from these causes are beyond 
their control and that therefore Part 250 
imposes an unfair penalty in such 
circumstances. The proposed rule 
would, of course, eliminate this as a 
mandatory burden in small aircraft 
operations since Part 250 would not 
apply except in any market in which the 
carrier operates large aircraft. It would 
not. however, protect the passenger from 
the bumping although carriers would 
likely attempt to satisfy bumped 
passengers as a matter of sound 
business practice. Air BVI suggests that 
wc amend our rules to make it an 
“unfair and deceptive practice" under 
section 411 of the Act for a travel agency 
or interlining carrier to confirm a 
reservation without notifying the actual 
carrier. CAAA comments that we should 
require travel agents and interlining 
carriers guilty of such practices to share 
liability for bumping. At this time, we 
will not propose to undertake a 
regulatory solution to this problem. We 
believe that carriers and other sellers of 
air transportation can arrange by 
contract suitable methods for avoiding 
this problem or allocating liability 
among themselves. However, we solicit 
additional comments on what methods 
or solutions carriers should undertake 
and regulatory approaches we might 
consider to address this problem. 

Special Situations 

In EDR-401. we specifically invited 
comments about whether there may be 
special situations, e.g., essential air 
service, in which operators of small 
aircraft should comply with a more 
stringent denied boarding rule than that 
of general applicability. Few comments 
were received addressing this issue. 
CAAA asserted that it would be 
contrary to the public interest and in 
violation of the Federal Aviation Act for 
us to require carriers to comply with a 
more stringent rule when providing 
essential and/or subsidized service. We 
do not agree: however, we do not at this 
time propose a different rule for carriers 
providing such service. We are not 
aware of a higher incidence of denied 
boardings by carriers providing 
essential air service nor that 
communities receiving essential air 


pasiengtr obtain* a ticket that reflects confirmed 
■pace, either from the airline or one of its agent*, 
the reservation is confirmed even if there it no other 
record of the transaction. 


service perceive a significant benefit in 
receiving service from carriers subject to 
the rule. We believe carriers providing 
essential air service have sufficient 
incentive to maintain satisfied 
customers that they will develop 
satisfactory solutions to oversales 
situations without Board imposed rules. 
However, we solicit comments from any 
interested parties as to why carriers 
providing essential or subsidized service 
should be subject to some form of 
oversales and denied boarding 
regulation and how it should be applied. 

Initial Regulatory Flexibility Analysis 

This NPRM, by proposing an 
exclusion from existing regulations for 
certain small carriers, is precisely the 
type of rulemaking encouraged by the 
Regulatory Flexibility Act. Pub. L 96- 
354. which took effect January 1,1981. 
The preceding discussion contains the 
reasons for Board action, the objectives 
of and legal basis for the proposed rule, 
and a description of significant 
alternatives to the proposed rule. This 
rule if adopted, would benefit about 
one-third of the approximately 70 
certificated air carriers by excluding 
them from all requirements of the DBC 
rules, except for minimal reporting 
obligations (which already apply to 
them). There are no duplicative, 
overlapping or conflicting Federal rules. 

Proposed Rule 

Accordingly. The Civil Aeronautics 
Board proposes to amend 14 CFR Part 
250, Oversales, as follows: 

1. In i 250.1. the third paragraph 
“Carrier" would be revised to read as 
follows: 

§ 250.1 Definitions. 

• • • • • 

"Carrier" means (a) an air carrier, 
except a helicopter operator, holding a 
certificate issued by the Board pursuant 
to section 401(d)(1). 401(d)(2). 401(d)(5). 
401(d)(7) of the Act. or an exemption 
from section 401(a) of the Act 
authorizing the transportation of 
persons, or (b) a foreign route air carrier 
holding a permit issued by the Board 
pursuant to section 402 of the Act 
authorizing the transportation of 
persons. 

• • • • • 

2. In § 250.1, a definition would be 
added, in alphabetical order, to read: 

§250.1 Definitions. 

* • • • • 

“Large aircraft" means any aircraft 
which has a passenger capacity of more 
than 60-seats. 

• • • • • 
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3. Paragraph (a) of ( 250.2 
Applicability, would be revised to read 
as follows: 

$250.2 Applicability. 

(a) This part applies to every carrier, 
as defined in $ 250.1. in markets in 
which the carrier operates large aircraft 
and which include a point within the 
United States or its territories or 
possessions, insofar as the carrier 
dentes boarding to a passenger on a 
flight, or portion of a flight, for which the 
passenger holds confirmed reserved 
space and which is covered by a flight 
coupon naming any such point; 

Provided, however, that this part shall 
not apply to intra-Alaskan service 
conducted with aircraft whose 
maximum takeoff weight is 12,500 
pounds or less. 

• • • • • 

(Sections 204. 403. 404. 4 07. 411: Pub. L 85- 
728, as amended; 72 Slat. 743. 758. 78a 768, 
789: 49 U.S.C 1324. 1373.1374.1377.1381) 

By the Civil Aeronautics Board. 

Phyllis T. Kay lor. 

Secretary 

pa Doc 81-JWl Filed 1-2^41. 8.45 aa) 

BILLING COOC 43*0-01-N 


14 CFR Part 298 

(EDR-3250; Economic Regulations; Docket 
303101 

Certification of Commuter Air Carriers; 
Notice of Termination of Proceeding 

Dated: January 21.1981. 
agency: Civil Aeronautics Board. 
action: Termination of Rulemaking 
Proceeding. 

summary: The CAB terminates a 
rulemaking on procedures for 
certification of commuter airlines that 
has been made unnecessary by the 
adoption of simplified certification 
procedures for all airlines. 

FOR FURTHER INFORMATION CONTACT: 
Donald H. Horn. Office of the General 
Counsel, Civil Aeronautics Board, 1825 
Connecticut Avenue. N.W.. Washington. 
DC 20428, (202) 873-5205. 
SUPPLEMENTARY INFORMATION: By 
Advance Notice of Proposed 
Rulemaking. EDR-325, 42 FR 26558. May 
24.1977, the Civil Aeronautics Board 
responded to the petition for rulemaking 
of four commuter airlines. 1 These 
carriers requested that the Board adopt 
a rule for the expeditious certification of 
commuter air carriers. The Advance 
Notice of Proposed Rulemaking sought 


1 Th* four commuter mr carrier* filing a petition 
for rulemaking are Air Illinois. Cascade Airways. 
Golden West Airlines, and Swift Aire 


public comments regarding the 
desirability of certification for commuter 
carriers. A supplemental advance notice 
of proposed rulemaking. EDR-325A, 
extended the time for filing reply 
comments to July 29,1977. 

Approximately forty comments and five 
reply comments were filed. 

The Airline Deregulation Act became 
law on October 24,1978. Section 401(p) 
of the Federal Aviation Act. 49 U.S.C. 
1371 (p), directed the Board to adopt 
simplified certification procedures. In 
PR-201. 44 FR 24286, April 25.1979 
(Docket 32466). the Board adopted such 
procedures. They appear in Subpart Q of 
the Rules of Practice in Board 
Proceedings (14 CFR, Part 302). 

By adopting Subpart Q in Docket 
32466, the Board essentially granted the 
request of the petitioners in this docket. 
Further consideration of the petition is 
therefore unnecessary. 

Accordingly, the Board terminates the 
rulemaking proceeding begun by EDR- 
325 in Docket 30310. 

(Secs. 204. 403. 404.1002. Pub. L 85-726. as 
amended, 72 Slat. 743. 758. 780. 788; 49 U.&C. 
1324.1373.1374. 1482) 

By the Civil Aeronautics Board. 

Phyllis T. kaylor. 

Secretary. 

(Fit Doc. 41-3742 Nod 1-38-41 • 4ft ainj 

BILLING COOC 4320-01-N 


DEPARTMENT OF COMMERCE 

Office of the Secretary 

15 CFR Subtitle A and Ch. IX 

Improving Government Regulations; 
Semiannual Agenda of Regulations 

agency: Department of Commerce. 
action: Amendment to semiannual 
agenda of regulations. 

summary: In compliance with Executive 
Order 12044. the Department of 
Commerce (DOC) publishes twice a year 
an Agenda of significant regulatory 
actions under consideration by its 
various Department units. The 
Department's most recent Agenda was 
published on November 28,1980 (45 FR 
78919). 

At the time of publication of the 
Department's November Agenda, three 
significant regulatory actions were 
omitted from the Agenda. This 
addendum hereby amends the DOC 
Agenda to reflect these omissions. 

FOR FURTHER INFORMATION CONTACT: 

For additional information regarding 
any particular regulatory action 
contained in this addendum, contact the 
individual identified as the contact 


person. Comments or inquiries of a 
general nature about the addendum 
should be directed to the following 
individual: Mr. Robert T. Miki, Deputy 
Assistant Secretary for Regulatory 
Policy (Acting). U.S. Department of 
Commerce. 14th Street and Constitution 
Avenue. N.W.. Washington. D.C. 20230. 
Telephone Number (202) 377-2482. 
INFORMATION CONTAINED IN ADDENDUM 
TO aoenoa: The three regulatory actions 
contained in the addendum have all 
been determined significant by the 
Department. Two of the proposals arc 
being developed by the National 
Oceanic and Atmospheric 
Administration's Office of Ocean 
Minerals and Energy (OME). These 
proposals deal with: (1) Ocean thermal 
energy conversion (OTEC) projects, and 
(2) deep seabed hard mineral resource 
recovery. Both proposals will be subject 
to a regulatory analysis. The third 
proposal, by the Office of Product 
Standards Policy, was finalized on 
January 6.1981 (46 FR 1574). This 
regulation establishes procedures for 
listing and delisting voluntary standards 
bodies and their standards-developing 
groups. As required by Executive Order 
12044, detailed information on each of 
the two pending regulatory proposals by 
OME is contained in the appendix. 

Philip M. Klutzmck. 

Secretary of Commerce. 

Department Unit 

NOAA/Offlce of Ocean Minerals and 
Energy 

Title of Regulation 

Ocean Thermal Energy Conversion 
(OTEC) Regulations: 15 CFR Part 1001 

(a) Description and Need: The Ocean 
Thermal Energy Conversion Act of 1980, 
Pub. L 96-320 (the "Act") authorizes the 
Administrator of the National Oceanic 
and Atmospheric Administration 
(NOAA) to license (and requires 
persons to obtain licenses prior to) the 
construction. location, ownership, and 
operation of: 

• OTEC facilities connected to the 
United States by pipeline or cable; 

• OTEC facilities located in the 
territorial sea of the United States: 

• OTEC plantships documented under 
the laws of the United States; and 

• OTEC plantships that are 
constructed, owned, or operated by 
United States citizens. 

The Acl requires NOAA to issue 
regulations with respect to the licensing 
of these OTEC facilities and plantships. 
in accordance with the provisions of the 
Act. NOAA also is responsible for 
enforcing the Act and its implementing 
regulations. 
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(b) l*egal Authority: Ocean Thermal 
Energy Conversion Act of 1980:42 U.S.C. 
5 9101 et seq.: Pub.L 98-320; 94 Stat. 974 

(c) Importance: 

(I) Significant: (yes x, no —, unknown 

-)• 

(li) Major (yes x. no —. unknown—). 

(d) Timetable—Anticipated Dates for 
Federal Register Publications: 

(i) In proposed form: March 2.1981. 

(ii) In final form: July 3,1981. 

(e) Tentative Plan for Obtaining 
Public Comments: NOAA plans public 
meetings with representatives of 
affected industries, environmental 
groups, and State and local government 
officials. On October 30.1980. a scoping 
meeting held in Washington. D.C 
addressed the decisions involved in the 
rulemaking. On January 7.1981. a public 
meeting was held in Washington. D.C. to 
discuss the Advance Notice of Proposed 
Rulemaking (ANPRM) published in the 
Federal Register on November 21. 1980 
[45 FR 77039). The deadline for 
comments on the ANPRM is January 17, 
1981. At least one public hearing will be 
held on the draft environmental impact 
statement (CIS) and proposed 
regulations after they are issued. 

Relevant documents will be sent to all 
persons who request them, and 
comments will be invited. Funds for 
public participation in the rulemaking 
and E1S process will be made available 
in accordance with 15 CFR Part 904, 
NOAA regulations on public 
participation. 

(f) Major Issues: The regulations will 
address matters such as: 

• the type of technical, financial, 
environmental and other information to 
be submitted with an application for 
construction, ownership, or operation of 
an OTEC facility or plantship; 

• environmental safeguards and 
monitoring requirements; and 

• methods of and requirements for 
avoiding undue interference with other 
users of the ocean. 

(g) Documents Available to the 
Public: NOAA published a notice in the 
Federal Register requesting other federal 
agencies with expertise concerning, or 
jurisdiction over, OTEC facilities and 
plantships to provide NOAA a 
description of their expertise and 
statutory responsibilities. (45 FR 56857; 
August 28,1980) 

(i) Regulatory analysis required; (yes 
x. no — , unknown —). Anticipated date 
of draft analysis: March 2,1981. 

(ii) Other documents: An EIS will be 

prepared. 

(h) Agency Contact: Robert W. 

Knecht, Director. Office of Ocean 
Minerals and Energy, Washington. D.C. 
20235, (202) 653-7805. 


Department Unit 

NOAA/Office of Minerals and Energy 
Title of Regulation 

Deep Seabed Mining Regulations: 15 
CFR Parts 970-971. 

(a) Description and Need: The Deep 
Seabed Hard Mineral Resources Act. 
Pub. L 96-283 (the "Act") authorizes the 
Administrator of the National Oceanic 
and Atmospheric Administration 
(NOAA) to issue to eligible U.S, 
applicants licenses for exploration for 
deep seabed hard mineral resources and 
permits for the commercial recovery of 
such resources. It also requires U.S. 
citizens to obtain licenses or permits, as 
appropriate, prior to engaging in such 
activities. NOAA is required by the Act 
to issue regulations with respect to the 
licensing or permitting of these deep 
seabed activities, in accordance with 
the provisions of the Act. NOAA also is 
responsible for enforcing the Act and its 
implementing regulations. 

(b) Legal Authority: Deep Seabed 
Hard Mineral Resources Act; 30 U.S.C 
.1401 et seq.; Pub. L 90-283; 94 Stat 553. 

(c) Importance: 

(i) Significant: (yes x. no —> unknown 

-). 

(ii) Major (yes x . no —, unknown —). 

(d) Timetable—‘Anticipated Dates for 
Federal Register Publication: 

(i) In proposed form: March 24,1981. 

(ii) In final form: September 21.1981. 

(e) Tentative Plan for Obtaining 
Public Comments: 

NOAA intends to take several steps 
to involve those parties outside the 
agency in the regulation development 
process. The agency published in the 
Federal Register an advance notice of 
proposed rulemaking on July 28,1980 (45 
FR 49953). and sent copies of the notice 
to individuals or organizations already 
known to have an interest in the area of 
seabed mining. In addition, the notice 
requested that those who are interested 
in receiving relevant documents during 
the course of this rulemaking effort 
advise the agency, so that they may be 
added to a mailing list. 

Furthermore, the Act requires that 
federal departments or agencies having 
expertise concerning, or jurisdiction 
over, any aspect of the recovery or 
processing of seabed mineral resources 
shall transmit to NOAA written 
comments as to their expertise or 
statutory responsibilities pursuant to the 
Act or any other federal law. NOAA is 
required to coordinate its functions 
under the Act with relevant federal 
agencies. To assure that these agencies 
are aware of this requirement. NOAA 
published a notice thereof in the Federal 
Register, and in addition sent individual 
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letters to those agencies with the most 
relevant responsibilities. 

In developing these regulations. 
NOAA also intends to meet publicly 
with interested persons. At least one 
public meeting will be held prior to the 
issuance of proposed regulations, in 
order to get preliminary thoughts and 
comments from interested parties. In 
addition, pursuant to the Act. after 
proposed regulations are issued. NOAA 
will hold at least one public hearing to 
allow for further comments on the 
regulations. 

(f) Major Issues: The regulations will 
address matters such os: 

(1) The financial and technological 
capabilities of applicants for licenses 
and permits: (2) resource development 
requirements of the Act; (3) 
environmental effects and safeguards; 
(4) international requirements of the 
Act; (5) the safety of life and property at 
sea; and (6) enforcement under the Act 

(g) Documents Available to the 
Public: NOAA published the above- 
referenced advance notice of proposed 
rulemaking in the Federal Register on 
July 28,1980. Comments in response to 
that advance notice are available to the 
public. NOAA also published a notice in 
the Federal Register requesting other 
federal agencies with expertise 
concerning or jurisdiction over any 
aspects of the recovery or processing of 
Beabed mineral resources to provide 
NOAA a description of their expertise 
or statutory responsibilities. (45 FR 
49311; )uly 24.1980). 

(i) Regulatory analysis required: (yes 
x, no —. unknown —). Anticipated date 
of draft analysis: March 24.1981. 

(ii) Other documents: An 
environmental impact statement will be 
prepared. 

(h) Agency Contact : Robert W. 

Knecht, Director, Office of Ocean 
Minerals and Energy. Washington, D.C 
20235. (202) 853-7895. 

pa Doc. m-2S01 Piled l JMV *44 un| 

BILLING COO* Ulfr-eT-4f 


FEDERAL TRADE COMMISSION 
16 CFR Part 13 
[File No. 771 00471 

Owens-Coming Flberglas Corporation; 
Proposed Consent Agreement With 
Analysis To Aid Public Comment 

Correction 

In FR Doc. 81-1549 appearing on page 
3544 in the issue of Thursday. January 
15,1981. on page 3546, third column, 
paragraph numbered (2). third line from 
the bottom, insert the following after 
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“Asphalt**: “Facilities records shall be 
limited to records relating solely to'*. 

MLLJMQ COOC 1404-05-11 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 240 

(Release No. 34-17460; File Nos S7-655, 
S7-856) 

Net Capital Requirements for 8rokers 
and Dealers 

agency: Securities and Exchange 
Commission. 

action: Extension of comment period. 

summary: On October 9,1980. the 
Commission, in two releases, published 
for comment proposed amendments to 
its net capital requirements for brokers 
and dealers. One of the releases also 
solicited comment on a broad range of 
questions regarding the Commission's 
financial responsibility program for 
brokers and dealers. The Commission is 
extending the comment period for these 
releases to March 16,1981. 
date: Comments must be received on or 
before March 16,1961. 
adoresses: Four copies of all comments 
should be submitted and addressed to 
George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 
500 North Capitol Street. N.W., 
Washington. D.C. 20549. Comments 
should refer to File No. S7-655 or S7-656 
and will be available for inspection at 
the Commission's Public Reference 
Room. Room 6101,1100 L Street. N.W., 
Washington. D.G 

FOR FURTHER INFORMATION CONTACT: 

Gregory N. Smith. Division of Market 
Regulation. (202) 272-2368. 500 N. 

Capitol Street. N.W.. Washington, D.G 
20549. For questions relating to the 
analysis and interpretation of the 
economic data, please contact Rosanne 
F. Greene. Directorate of Economic and 
Policy Analysis. (202) 523-5495. 
SUPPLEMENT ARY INFORMATION: On 
October 9,1980. the Commission 
published for comment proposed 
amendments to the Commission's net 
capital rule. Rule 15c3-l (17 CFR 
240.15c3-l). which would lower capital 
requirements for firms operating 
pursuant to the so-colled “alternative" 
net capital rule, paragraph (f) of Rule 
15c3-l. The proposed amendments also 
would increase the percentage 
deductions (“haircuts") to be applied to 
proprietary holdings of certain debt 
securities to reflect the recent dramatic 
fluctuations in the market values of 
those instruments. Finally, the 


Commission solicited public comment 
on a broad range of questions on the 
scope, adequacy and necessity of the 
Commission's financial responsibility 
rules. . 

Notice of the requests for comments 
was given by Securities Exchange Act 
Release Nos. 17208 and 17209 (October 
9,1980) and by publication in the 
Federal Register (45 FR 69911 and 69915 
(October 22.1980)). Interested persons 
were invited to submit written 
comments prior to January 15.1980. 
Based on the comments received thus 
far, and a request by the Securities 
Industry Association for more time to 
develop supporting data, the 
Commission is of the opinion that it 
would be in the public interest to further 
extend the comment period. 

Accordingly, the Commission today 
announces that it is extending the period 
for submission of written comments 
concerning the two above described 
releases and proposed amendments 
until March 18,1981. 

By the Commission. 

George A Fitzsimmons 
Secretary . 
lanuary 16.1981. 

I FI Doc SI-SMI Fifed 1-SS-S1. £41 un| 

Billing COOC *oio-oi-m 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 271 

(Docket No. RM60-73 and RM80-74) 

Gathering Allowances and 
Compression Allowances Under 
Section 110 of the Natural Gas Policy 
Act of 1978; Extension of Time for 
Comments 

January 21.1981. 

AGENCY: Federal Energy Regulatory 
Commission. DOE. 

action: Notice of inquiry; extension of 
comment period and notice of technical 
conference. 


summary: On December 16.1980, the 
Commission issued a Notice of Inquiry 
involving gathering allowances under 
section 110 of the Natural Gas Policy 
Act of 1978 (RM80-73) and compression 
allowances also under section 110 of the 
Natural Gas Policy Act of 1978 (RM80- 
74) (45 FR 84814. December 16,1980). 

The comment period is being extended 
at the request of interested Producers 
and notice is given that a technical 
conference will be scheduled after the 
close of the written comment period. 


date: Comments must be submitted on 
or before March 2.1981. 

address: Submit comments to: Office of 
the Secretary, Federal Energy 
Regulatory Commission. 825 North 
Capitol Street NW.. Washington. D.C. 
20425. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth F. Plumb. Secretary, (202) 357- 
8400. 

Kenneth F. Plumb. 

Secretory. 

fFS Doc. n-iStt FlWd t-JB-SI. li) mm) 

BtUJMO COOC MSO-IMI 


(Docket No. RM79-76 (Louisiana-2)) 

18 CFR Part 271 

High-Cost Gas Produced From Tight 
Formations 

agency: Federal Energy Regulatory 
Commission. 

action: Notice of proposed rulemaking 

summary: The Federal Energy 
Regulatory Commission is authorized b> 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
that present extraordinary risks or costs. 
Under section 107(c)(5). the Commission 
issued a final regulation designating 
natural gas produced from tight 
formations as high-cost gas subject to an 
incentive price (18 CFR 271.703). The 
rule establishes procedures for 
jurisdictional agencies to submit to the 
Commission recommendations of areas 
for designation as tight formations. This 
notice of proposed rulemaking contains 
the recommendation of the State of 
Louisiana Office of Conservation that 
the Haynesville Formation be 
designated as a tight formation under 
§ 271.703(d). 

date: Comments on the proposed rule 
are due on February 20.1981. 

PUBLIC hearing: No public hearing is 
scheduled in this docket as yet. Written 
requests for a public hearing are due on 
February 5.1981. 

adoress: Comments and requests for 
hearing must be filed with the Office of 
the Secretary, 825 North Capitol Street, 
N.E., Washington. D.G 20426. 

FOR FURTHER INFORMATION CONTACT*. 

Leslie Lawner, (202) 357-8307. or Ting 
Chin. (202) 357-8595/John Bassett (202) 
357-8589. 

SUPPLEMENTARY INFORMATION: 

Issued (anusry 21,1961. 
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L Background 

On December 31.1980. the State of 
Louisiana Office of Conservation 
(Louisiana) submitted to the 
Commission a recommendation in 
accordance with S 271.703 of the 
Commission's regulations (45 FR 56034. 
August 22.1980), that the Haynesville 
Formation, located in the northwest part 
of the state of Louisiana, be designated 
as a tight formation in the Commission's 
regulations. Pursuant to $ 271.703(c)(4) 
of the regulations, this Notice of 
Proposed Rulemaking is hereby issued 
to determine whether Louisiana’s 
recommendation that the Haynesville 
Formation be designated a tight 
formation should be adopted. 

Louisiana's recommendation and 
supporting data are on file with the 
Commission and are available for public 
inspection. 

II. Description of Recommendation 

The recommended formation lies 
entirely within northern Bossier Parish, 
Louisiana, on the Arkansas border and 
is located in the southern portion of the 
Arkana Gas Field. (A more detailed 
description of the recommended area is 
contained in the recommendation on file 
with the Commission.) The Haynesville 
Formation is located below the Bossier 
Formation and above the Smackover 
Formation. The Haynesville Formation 
is defined as that formation occurring 
between the measured depths of 10,360 
feet and 10,845 feet. In the Arkana Field, 
the Haynesville Formation consists of 
three members. The upper member is 
predominantly shale, 120 feet to 220 feet 
thick; the middle member is a sand 120 
feet to 220 feet thick with shale stringers 
varying from 2 feet to 15 feet in 
thickness: and the lower member is 200 
feet to 400 feet thick, consisting of shale 
and anhydrite. 

III. Discussion of the Recommendation 

Louisiana claims in its submission 
that evidence gathered through 
information and testimony presented at 
a public hearing convened by Louisiana 
on this matter demonstrates that: 

(1) The average in situ gas 
permeability throughout the pay section 
of the proposed area is not expected to 
exceed 0.1 millidarcy; 

( 2 ) The stabilized production rate, 
against atmospheric pressure, of wells 
completed for production from the 
recommended formation, without 
stimulation, is not expected to exceed 
thf maximum allowable production rate 

out in $ 271.703(c)(2)(i)(B); and 

(3) No well drilled into the 
recommended formation is expected to 


produce more than five (5) barrels of oil 
per day. 

Louisiana further asserts that the 
requirements of Statewide Order No. 29- 
B will assure that development of the 
Haynesville Formation will not 
adversely affect any fresh water aquifer 
that is or is expected to be used as a 
domestic or agricultural water supply. In 
addition, Louisiana states that it is in 
the process of establishing rules and 
regulations in accordance with the 
Environmental Protection Agency’s 
Underground Injection Control 
guidelines which it believes will further 
prevent the contamination of any fresh 
water aquifer. 

Accordingly, pursuant to the authority 
delegated to the Director of the Office of 
Pipeline and Producer Regulation by 
Commission Order No. 97. issued 
August 1.1980 in Docket No. RM80-68 
(45 FR 53456, August 12,1980), notice is 
hereby given of the proposal submitted 
by Louisiana that the Haynesville 
Formation, as described and delineated 
in Louisiana’s recommendation as filed 
with the Commission, be designated as 
a tight formation pursuant to S 271.703. 

IV. Public Comment Procedures 

Interested persons may comment on 
this proposed rulemaking by submitting 
written data, views or arguments to the 
Office of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. N.E.. Washington. D.C. 
20426, on or before February 20.1981. 
Each person submitting a comment 
should indicate that the comment is 
being submitted in Docket No. RM79-76 
(Louisiana-2), and should give reasons, 
including supporting data for any 
recommendations. Comments should 
include the name, title, mailing address, 
and telephone number of one person to 
whom communications concerning the 
proposal may be addressed. An original 
and 14 conformed copies should be filed 
with the Secretary of the Commission. 
Written comments will be placed in the 
Commission’s public files and will be 
available for public inspection at the 
Commission's Office of Public 
Information. Room 1000. 825 North 
Capitol Street. N.E., Washington. D.C., 
during business hours. 

Any person wishing to present 
testimony, views, data, or otherwise 
participate at a public hearing should 
notify the Commission in writing that 
they wish to make an oral presentation 
and therefore request a public hearing. 
Such request shall specify the amount of 
time requested at the hearing. Requests 
should be filed with the Secretary of the 
Commission no later than February 5, 
1981. 


(Natural Gas Policy Act of 197a 15 U.S.C. 
3301-3432.) 

Accordingly, the Commission 
proposes to amend the regulations in 
Part 271. Chapter I, Title 18, Code of 
Federal Regulations, as set forth below, 
in the event Louisiana’s 
recommendation is adopted. 

Kenneth A. Williams, 

Director. Office of Pipeline and Producer 
Regulation . 

Section 271.703(d) is amended by 
adding new subparagraph (28) to read as 
follows: 

§ 271.703 Tigm formations. 

ft### 

(d) Designated tight formations. The 
following formations are designated as 
tight formations. A more detailed 
description of the geographical extent 
and geological parameters of the 
designated tight formations is located in 
the Commission's official file for Docket 
No. RM79-76, as subindexed below, and 
is also located in the official files of the 
jurisdictional agency that submitted the 
recommenda tion. 

• • • • • 

(17) through (27) [Reserved] 

(28) Haynesville Formation in 
Louisiana. RM79-76 (Louisiana-2). 

(i) Delineation of formation . The 
Haynesville Formation is found in the 
northern portion of Bossier Parish. 
Louisiana on the Arkansas border. 

(ii) Depth . The top of the Haynesville 
Formation is located at a depth of 10.360 
feet and the base is located at 10.845 
feet. In the Arkana Field, the 
Haynesville Formation consists of three 
members. The upper member is 
predominantly shale. 120 feel to 220 feet 
thick: the middle member i9 a sand. 120 
feet to 220 feet thick with shale stringers 
varying from 2 feet to 15 feet in 
thickness; and the lower member is 200 
feet to 400 feet thick, consisting of shale 
and anhydrite. 

|F* Doc. Fife! 1-30-#], #45 a«n| 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

20 CFR Pari 404 

Federal Old-Age, Survivors, and 
Disability Insurance; Deductions: 
Reductions; and Nonpayments of 
Benefits—Limit on Family Disability 
Insurance Benefits 

Correction 

In FR Doc. 80-39693 appearing on 
page 84086 in the issue of Monday, 










8570 


Federal Register / Vol. 46. No. 17 / Tuesday. January 27. 1081 / Proposed Rules 


December 22,1980, on page 84087, 
second column, fifth line from the top. 
"ceiling” should be “ceilings”; and in the 
first line of the paragraph beginning 
“Part 404”, “Chapter 11“ should read 
“Chapter III”. 

SILLING COOt ISM-Ot-M 


DEPARTMENT OF LABOR 
Employment Standards Administration 
20 CFR Part 725 

Claims for Benefits Under Part C of 
Title IV of the Federal Mine Safety and 
Health Act, As Amended 

agency: Employment Standards 

Administration. Labor. 

action: Notice of proposed rulemaking. 

summary: The proposed rule is intended 
to more clearly define those situations 
where a lessor of coal mining property 
will not be liable for the payment of 
Black Lung benefits to employees of the 
lessee. Lessors of coal mines believe 
that the present regulatory provisions 
set forth in $ 725.491(b)(2) do not 
adequately define when a lessor will not 
be liable for the payment of benefits to a 
lessee's employees. The proposed 
revision will provide coal mine lessors 
with more specific guidelines for 
determining their potential liability 
under the Black Lung Benefits Act. 
dates: Written comments on the 
proposed rule must be submitted by 
March 30.1981. 

address: Comments should be sent to 
Robert B. Dorsey, Employment 
Standards Administration. U.S. 
Department of Labor, Room C3316, 
Frances Perkins Building. 200 
Constitution Avenue. N.W., Washington. 
D.C. 20210. 

FOR FURTHER INFORMATION CONTACT! 

Robert D. Dorsey. Acting Chief, 
Operational Policies. Regulations and 
Procedures Staff. Division of Coal Mine 
Workers Compensation, (202) 523-9486. 
SUPPLEMENTARY INFORMATION: Section 
725.491(b)(2) of Title 20, Code of Federal 
Regulations, as finally adopted and 
promulgated on August 18.1978 (FR Doc. 
78-23004, 43 FR 36802) was intended to 
inform coal mine lessors of the 
circumstances under which they might 
be found liable to pay benefits to a 
miner employed by a lessee of the 
lessor. In promulgating this rule the 
Department noted that the ultimate 
determination as to whether a lessor 
should be held liable for the payment of 
such benefits must be based on the facts 
in each case (see 43 FR 36803). The 
Department has been requested by the 


National Council of Coal Lessors. Inc., 
to revise 5 725.491(b)(2) to state that 
neither the reservation of certain 
enumerated rights by the lessor as set 
forth in the coal lease nor the exercise of 
those rights will be deemed to be an act 
of supervision or control over the leased 
mine or mines for the purpose of 
determining whether the lessor is an 
“operator” within the meaning of section 
3(d) of the Black Lung Benefits Act. This 
proposal, which is intended to define 
those activities that will not constitute 
supervision or control, more accurately 
reflects the Department's position with 
respect to the liability of coal mine 
lessors and will avoid unnecessary 
litigation. 

The Department of Labor has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive 
Order 12044 and Department of Labor 
Guidelines (44 FR 5570) nor an initial 
regulatory flexibility analysis under 5 
U.S.C. 603.' 

Accordingly, the Department of Labor 
proposes to revise S 725.491(b)(2) of 
Title 20. Code of Federal Regulations, as 
follows: 

$ 725.491 Operator defined. 


(2) An individual land owner or others 
who lease coal lands or mineral rights, 
who have never been coal mine 
operators or are not in the regular 
business of leasing coal mines, shall not 
be considered a coal mine operator in 
accordance with the terms of this 
section. Any other lessor of coal lands 
or mineral rights who directly or 
indirectly exercised or exercises 
supervision or control of a mine or 
mines, or other facilities where and 
when the miner was or is employed, 
may, under certain circumstances, be 
considered a coal mine operator in 
accordance with the terms of this 
section with respect to the employees of 
his lessee. However, the retention of a 
right by a lessor under the terms of a 
coal lease or otherwise, (i) to receive a 
tonnage royalty expressed in a 
stipulated amount per ton or as a 
percentage of gross sales price of coal 
mined and sold by the lessee, (ii) to 
receive a periodic minimum royalty or 
rental from the lessee expressed in 
dollars, (iii) to require the lessee to mine 
and process a stipulated tonnage during 
a given period, (iv) to inspect the mine 


'A copy of s letter, dated January 19.1981. from 
Ray Marshall to the Small Business Administration 
wa» filed with the original document. This letter 
certified that thl* rule would not have a significant 
economic impact upon a subatantiaI number of 
■mall business entitle* 


or mines and facilities and the lessee** 
books and records, (v) to require the 
lessee to submit for prior approval by 
the lessor mining plans and projections 
prepared by the lessee, (vi) to require 
the use of modem mining machinery and 
equipment and modem mining practices 
adaptable to the mining conditions 
encountered (vii) to specify the mining 
method or methods and procedures for 
the weighing and shipment of coal, (viii) 
to require the lessee to mine all of the 
minable and merchantable coal in a 
workman-like manner and in 
accordance with all state and federal 
laws and regulations, (ix) to obtain upon 
default a confession of judgment by the 
lessee, (x) to consent to assignments and 
subleases, or (xi) to terminate the lease 
upon the lessee’s failure to abide by the 
terms and provisions of the lease and 
upon any such termination to repossess 
the leased premises and any coal mining 
facilities on the leased premises, or the 
exercise of any of the above-mentioned 
rights by a lessor, shall not be deemed 
to constitute an act of supervision or 
controi of a mine or mines or other 
facilities by the lessor for the purpose of 
determining whether such lessor is a 
coal mine operator with respect to the 
employees of its lessee. Where a lessor 
previously operated a coal mine, such 
lessor may. in accordance with section 
422(i) of the Act. be considered a coal 
mine operator with respect to employees 
of any lessee of such mine where the 
leasing arrangement was executed or 
renewed after the effective date of this 
part and does not require the lessee to 
secure benefits provided by the Act. 

• • • • • 

(5 U.S.C- 301. Reorganization Plan No. 0 of 
1950.15 FR 3174. 30 U.S.C. 901 et seq., 902(f). 
925. 932, 934. 938, 945. 33 U.S.C. 901 et seq.) 

Signed this 19th day of January 1981, at 
Washington. D.C. 

Ray Marshall. 

Secretary of Labor. 

Uik Department of Labor. 

Washington. D.C. January 19, 1981. 

Milton D. Stewart Esq.. 

Chief Counsel for Advocacy. 

Small Business Administration, 

1441 L Street N.W., 

Washington. D.C 20416 
Re: Proposed Amendment to Black Lung 
Regulations at 20 CFR 725.491(b)(2) 

Dear Sir. 1 hereby certify that the 
amendment to this Department's Black Lung 
Regulations, proposed this date as section 
725.491(b)(2) of Part 725. Title 20. Code of 
Federal Regulations, will not have a 
significant economic impact on a substantial 
number of small entities. 

The proposed rule more clearly defines the 
term “operator”, now appearing at 20 CFR 
725.491(b)(2). as it applies to lessors of coal 
mining properties, to clarify the extent of 
their potential liability for benefits under the 
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Black l.un* Benefit* Act. This clarification 
requested by representatives of the 

affected entities. 

This certification is made pursuant to 5 

USC 605(b). 

Sincerely. 

R;iy Marshall. 

Secretary of Labor. 

JFS Lkx. FVWd WMl seta P«) 

Siuiao COOC 4410-27-M 


Office of Pension and Welfare Benefit 

Programs 

29 CFR Part 2510 

Definitions and Coverage Under the 
Employee Retirement Income Security 
Act of 1974; Proposed Regulation 
Relating to Supplemental Payments 

agency: Department of Labor. 
action: Notice of proposed rulemaking. 

summary: This document contains a 
proposed regulation which provides 
guidance on the scope of the term 
"pension plan" under the Employment 
Retirement Income Security Act of 1974 
(th Act), as amended by the 
Multiemployer Pension Plan 
Amendments Act of 1900. The regulation 
would enable employers to make certain 
voluntary payments to former 
employees under a welfare plan rather 
than under a pension plan to help offset 
the effects of inflation on pension 
benefits. 

oates: Written comments concerning 
the proposed regulation must be 
received by the Department of Labor . 
(the Department) on or before March 30, 
1961 Except as otherwise indicated, the 
regulation is proposed to be effective as 
of September 20.1980, which is the 
applicable effective date of the 
Multicmployer Pension Plan 
Amendments Act of 1980. 

aooress: Interested persons are invited 
to submit written comments concerning 
thf proposal to: Pension and Welfare 
Benefit Programs. Room C-4520. U.S. 
Department of Labor. 200 Constitution 
Avenue. NW.. Washington, D.C. 20210. 
Attention: Supplemental payment 
regulation. All submissions will be 
opened to public inspection at the Public 
Documents Room. Pension and Welfare 
Benefit Programs. U.S. Department of 
Labor. Room N-4677. 200 Constitution 
Ave. NW.. Washington. D.C. 20210. 

*OR FURTHER INFORMATION CONTACT: 

Mr. R. F. Nuissl. Pension and Welfare 
Benefit Programs. U.S. Department of 
Labor, Washington. D.C., telephone (202) 
523-8071. This is not a toll-free number. 


SUPPLEMENTARY INFORMATION: The 

Department proposes to amend Part 
2510 of Chapter XXV of Title 29 of the 
Code of Federal Regulations by adding a 
new paragraph (g) to $ 2510.3-2. The 
proposed regulation is discussed below. 

A. Need for the Regulation 

The broad definition of the terms 
"employee pension benefit plan" and 
"pension plan" in section 3(2)(A) of the 
Act encompasses any plan, fund or 
program established by an employer 
which provides retirement income to 
employees. In general, therefore, 
payments by employers to supplement 
the pension benefits of their retirees 
("supplemental payments") fall within 
the definition of those terms. During the 
present period of high inflation, many 
retired persons living on fixed incomes 
have been confronted with severe 
financial problems. As noted by the 
Senate Finance Committee and the 
Senate Labor and Human Resources 
Committee, many employers feel an 
obligation to help ease those problems 
by supplementing the pension benefits 
of retirees on a voluntary basis. See the 
(oint Explanation of Senate Bill 1070 (the 
joint Explanation) by the Senate 
Finance Committee and the Senate 
Labor and Human Resources 
Committee. Congressional Record. S 
10130, July 29,1980. However, employers 
are sometimes not prepared to 
supplement retirees’ pension benefits if 
in doing so they must comply with all 
the requirements of the Act which are 
applicable to pension plans. 

B. Multiemployer Pension Plan 
Amendments Act of 1980 

To assist employers in supplementing 
the pension benefits of retirees, section 
409 of the Multiemployer Pension Plan 
Amendments Act of 1900 (the MPPAA, 
Pub. L 96-364) amended the Act by 
adding section 3(2)(B), which, among 
other things, authorizes the Secretary of 
Labor to issue regulations treating 
supplemental payment arrangements as 
welfare plans rather than pension plans 
if a principal effect of the arrangements 
is not to evade the standards or 
purposes of the Act applicable to 
pension plans. Section 3(2)(B)(ii) of the 
Act specifically limits such treatment to 
arrangements under which the pension 
benefits of retirees and their 
beneficiaries are supplemented to take 
into account some portion or all of the 
increases in the cost of living (as 
detemined by (he Secretary of Labor) 
since retirement. In response to this 
clear expression of legislative concern, 
the Department proposes to exercise its 
authority under section 3(2)(B) of the 
Act to prescribe the circumstances in 


which employers may make voluntary 
payments under a welfare plan to 
supplement the pension benefits of 
retirees. 

C. Discussion of Conditions 

Supplemental payments which would 
otherwise be considered to be made 
under a pension plan would be made 
under a welfare plan if they meet the 
conditions of proposed regulation 
i 2510.3-2(g)(l). Those conditions are 
designed to satisfy the statutory 
requirement that welfare plan treatment 
not be available for a supplemental 
payment arrangement if a principal 
effect of the arrangement is to evade the 
standards or purposes of the Act 
applicable to pension plans. 

The legislative history of this 
requirement makes it clear that 
Congress expected the Department to 
implement its authority under section 
3(2)(B) of the Act by issuing regulations 
which consider the level of 
supplemental benefits when compared 
to retirees' total retirement benefits. See 
the Joint Explanation. Congressional 
Record. S 10130. July 29.1980. The 
Senate Committees specifically noted in 
the Joint Explanation that they expected 
the Department's regulations to treat as 
welfare plans arrangements where, for 
example, an employer pays monthly 
supplemental amounts to a retiree based 
on a formula amounting to 3 percent, 
multipled by the number of years that 
the retiree's monthly pension benefit, 
multiplied by the retirees' monthly 
pension benefit, multiplied by the 
number of years that the retirees' 
pension benefit has been in pay status. 

Under the formula contained in the 
Department's proposal, a monthly 
payment made under a supplemental 
payment welfare benefit plan may not 
exceed an amount equal to the payee's » 
monthly pension benefit multiplied by 
the sum of specific percentages for each 
year or retirement, provided that the 
sum or these yearly percentages may 
not exceed a percentage equal to the 
cost of living increase since the 
participant's retirement. These annual 
percentages each equal the higher of 3 
percent of one third of the percentage 
increase in the cost of living for that 
year. Accordingly, a supplemental 
payment based in part upon a factor of 3 
percent for a particular year may be 
made under a welfare plan even though 
the cost of living for that year increases 
by less than 3 percent or does not 
increase at all.-This formula is intended 
to lessen the likelihood that too large a 
percentage of a retiree's retirement 
income will consist of discretionary 
payments which are not afforded the 
protections of a pension plan. Employers 
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are not precluded, however from 
providing further pensions benefit 
adjustments under their pension plans. 

D. Arrangements for Pre-Act Retirees 

As presently in effect, regulation 29 
CFR 2510.3-2(e) (40 FR 34526. August 15. 

1975) describes certain kinds of 
arrangements which the Department 
does not regard as employee benefit 
plans for purposes of Title 1 of the Act. 
Specifically, that regulation applies to 
arrangements providing for voluntary, 
gratuitous payments by employers to 
former employees who retired before 
September 2,1974. If proposed 
regulation 29 CFR 2510.3-2(g) is adopted, 
both it and regulation section 29 CFR 

2510.3- 2(e) will be available with 
respect to arrangements for pre-Act 
retirees. 

E. Temporary Safe Harbor for 
Arrangements Concerning Pre-1977 
Retirees 

The Department has taken the 
position in several advisory opinions 
that payments outside a pension plan 
for persons who retired prior to the end 
of 1970 (pre-1977 retirees) do not 
constitute an employee benefit plan so 
long as certain criteria are met. See also 
News Release USDL 76-707 (April 26, 

1976) . 

As a result of the enactment of section 
409 of the MPPAA, the Department is 
reexamining its positions with respect to 
the status of supplemental retirement 
income arrangements for pre-1977 
retirees. The Department has 
incorporated the substance of its prior 
positions with respect to payments to 
pre-1977 retirees which were not 
described in 29 CFR 2510.3-2(e) into 
proposed regulation section 29 CFR 

2510.3- 2(g)(2) as a temporary safe 
harbor from coverage under Title I of the 
Act for payments made before January 
1.1982 to pre-1977 retirees. The 
Department contemplates that its 
previous views on the status of those 
payments will not apply after December 
31.1981. 

F. Reporting and Disclosure 

The Department recognizes that 
certain reporting and disclosure 
requirements of part 1 of Title 1 of the 
Act may not necessarily be appropriate 
to employee welfare benefit plans which 
provide exclusively supplemental 
payment benefits. Accordingly, the 
Department has under consideration the 
development of a regulation which 
would provide an exemption from 
certain reporting and disclosure 
requirements for supplemental payment 
plans maintained in accordance with the 
provisions of proposed regulation 29 


CFR 2510.3-2(g). The Department 
expects to publish a notice of proposed 
rulemaking in this regard in the near 
future. 

G. Classification 

The Department has determined that 
this porposed regulation is a 
“significant’* regulation within the 
meaning of the Department’s Guidelines 
for improving Government regulations 
(44 FR 5570. January 26,1979). issued to 
implement Executive Order 12044 (44 FR 
12661, March 24,1978). Because the 
Department has determined that this 
regulation is not “major” within the 
meaning of the Guidelines, a regulatory 
analysis, as described in Executive 
Order 12044. is not required. 

H. Economic Impact on Small Entities 

The Regulatory Flexibility Act (the 
RFA. Pub. L. 96-354. 5 U.S.C. 601-612) 
requires that an agency prepare and 
make available for public comment an 
initial regulatory flexibility analysis 
whenever it is required to publish a 
general notice of proposed rulemaking 
for any proposed rule. The purpose of 
the analysis is to describe the impact of 
the proposed rule on “small entities.” as 
defined in 5 U.S.C. 601(6). That 
definition incorporates the terms “small 
business” and “small organization,” os 
defined in the RFA. However, in order to 
avoid unnecessary analyses, the RFA 
also provides that an analysis is not 
required if the head of the agency 
certifies that a proposed rule will not if 
adopted, have a significant economic 
impact on a substantial number of small 
entities. See 5 U.S.C. 605. 

The term “small entity.” as applied to 
“small businesses” and “small 
organizations” is defined in the RFA to 
mean, unless an agency establishes 
otherwise, a business or not-for-profit 
enterprise which is independently 
owned and operated and which is not 
dominant in its field. That definition will 
apply to this certification, because the 
Department has not yet established an 
alternative definition and because the 
Department believes that whatever 
alternative definition it ultimately may 
develop for purposes of administering 
the Act (if it should choose to establish 
an alternative definition) would not 
affect the certification. The Department 
further believes that it would not be in 
the best interests of retirees generally to 
delay this notice of proposed rulemaking 
until a decision is made on whether to 
establish an alternative definition in 
accordance with the procedures set 
forth in 5 U.S.C 601. 

Under the authority granted in 5 
U.S.C. 605 and for the reasons set forth 
below, it is hereby certified that the 


proposed regulation contained in this 
notice will not. if adopted, have a 
significant economic impact on a 
substantial number of small entities. 
Therefore, no regulatory flexibility 
analysts is required in connection with 
the proposal. 

The reasons for the certification are 
as follows. Employers wanting to 
supplement the pension benefits of 
retirees in order to help offset the effects 
of inflation may presently do so by 
raising the benefit levels under the 
pension plans which they sponsor. The 
proposed regulation provides employers 
of all sizes and types with an alternative 
and voluntary way of supplementing 
pension benefits. Specifically, if the 
regulation is adopted, employers will 
have the option of supplementing the 
pension benefits of retirees under a 
welfare plan. Presently there is no way 
of supplementing pension benefits 
outside of a pension plan for post-1976 
retirees (with the limited exception of 
unfunded arrangements for a select 
group of management or highly 
compensated employees). Furthermore 
it is the understanding of the 
Department that very few small entities 
have supplemental payment 
arrangements currently in effect for pre- 
1977 retirees. Because small entities will 
be free not to choose this optional way 
of supplementing the pension benefits of 
retirees, the proposed regulation will not 
impose any involuntary burden on them 
and will further impose no expense upon 
them unless they are in the extremely 
limited group of small entities which 
have adopted a supplemental payment 
plan in accordance with News Release 
USDL 76-707, in which case there may 
be a marginal economic cost for those 
few small entities. 

L Drafting Information 

The principal author of this proposed 
regulation is Mr. R. F. Nuissl of the 
Office of Fiduciary Standards. Pension 
and Welfare Benefit Programs. 
However, others in the Department 
participated in developing the proposed 
regulation, both on matters of substance 
and style. 

). Statutory Authority 

The regulation is proposed under 
sections 3(2) and 505 of the Act (29 
U.S.C. 1002(2) and 1135). 

K. Proposed Regulation 

For the reasons set out in the 
preamble, the Department proposes to 
amend Part 2510 of Chapter XXV of 
Title 29 of the Code of Federal 
Regulations by adding a new paragraph 
(g) to S 2510.3-2 to read as follows: 
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$ 25 10 3-2 Employee pension benefit plan. 
, • • • • 

(g) Supplemental payment plans —(1) 
General rv/e. Generally, an arrangement 
by which a payment is made by an 
employer to supplement retirement 
income is an employee pension benefit 
plan. Under the authority granted in 
section 3(2)(B) of the Act. effective 
September 26. 1980 a supplemental 
payment plan shall be treated as a 
welfare plan rather than a pension plan 
for purposes of Title I of the Act if all of 
the following conditions are met: 

(1) Payment is made out of the general 
assets of the employer for the purpose of 
supplementing the pension benefits of a 
participant or his or her beneficiary. 

|ii) The employer is not obligated to 
continue the arrangement or to make the 
payment or similar payments for more 
than twelve months at a time. 

[tii] No payment is made under the 
arrangement until a date two years or 
more after the beginning of the first 
month for which the pension benefit of 
the participant or his or her beneficiary 
Wiis in pay status. 

(iv) The amount payable under the 
supplemental payment plan to a 
participant or his or her beneficiary with 
respect to a month does not exceed the 
payee’s supplemental payment factor 
I’ SPr as defined in paragraph (g)(3)(i) 
of this section) for that month, provided 
however that monthly amounts may be 
cumulated and paid in subsequent 
months to the participant or his or her 
beneficiary. 

(2) Temporary safe harbor for 
arrangements concerning pre-1977 
retirees.— <1) Notwithstanding 
paragraph (g)(1) of this section, effective 
jantiary 1,1975 an arrangement by 
which a payment is made prior to 
January 1, 1982 by an employer to 
supplement the retirement income of a 
former employee who separated from 
the service of the employer prior to 
finuary 1.1977 shall be deemed not to 
have been made under an employee 

1 nefit plan if all of the following 
conditions are met: 

(A) The employer is not obligated to 
make the payment or similar payments 
for more than twelve months at a time. 

IB) The payment is made out of the 
genera! assets of the employer. 

(C) The former employee is notified in 
writing at least once each year in which 
*uch a payment is made that the 
payments are not obligatory on the part 
of the employer and are not part of an 


employee benefit plan subject to the 
protections of the Act. 

(ii) A person who receives a payment 
on account of his or her relationship to a 
former employee who retired prior to 
(anuary 1.1977 is considered to be a 
former employee for purposes of this 
paragraph (g)(2). 

(3) Definitions . For purposes of this 
paragraph (g)— 

(i) The term "supplemental payment 
factor" ("SPF") means, as to any 
particular month, an amount which is 
derived by multiplying (A) the amount of 
a participant or beneficiary's pension 
benefit amount (as defined in paragraph 
(g)(3)(ii) of this section) for that month, 
by (B) the sum of the index level 
percentages (as defined in paragraph 
(g)(3)(iii) of this section) for each 
calendar year or part thereof with 
respect to which the participant and his 
or her beneficiary have received pension 
benefits, provided however that this 
sum may not exceed the maximum cost 
of living increase (as defined in 
paragraph (g)(3)(iv) of this section) for 
that month. 

(ii) The term "pension benefit 
amount" ("PBA") means, as to any 
particular month, the amount of pension 
benefits payable in the form of an 
annuity to a participant or his or her 
beneficiary for that month under all 
pension plans sponsored by an 
employer. 

(iii) The term "index level percentage" 
(“ILP") means: 3% for years before I960; 
4% for the year 1980; and. for years after 
1980. a percentage equal to the higher of 
3% or the following fraction (rounded off 
to the nearest full percentage): 

CPIU 2 - CPIUj 


3 CPIU X 

where CPIU, » the average CPIU for the 
immediately preceding calendar year, 
and CPIUi = the average CPIU for the 
year before that. The term "CPIU" is 
defined in paragraph (g)(3)(v) of this 
section. 


(iv) The term "maximum cost of living 
increase" means, as to any month, a 
percentage equal to the following 
(rounded off to the nearest full 
percentage): 


CPIU - CPIU 
2 r 


CPIU 

r 

where CPIU* = the average CPIU for the 
immediately preceding calendar year, 
and CPIU r = the average CPIU for the 
calendar year in which the participant 
retired. 

(v) The term "CPIU" means the IJ.S. 
City Average All Items Consumer Price 
Index for All Urban Consumers, 
published by the U.S. Department of 
Labor. Bureau of Labor Statistics. Data 
concerning the average CPI-U for a 
particular year can be obtained by 
asking the U.S. Department of Labor. 
Bureau of Labor Statistics. Division of 
Consumer Prices and Price Indexes. 
Washington, D.C. 20212. 

(4) Examples . The following examples 
illustrate how this paragraph (g) works. 
Assume that the SPF for each month in 
these examples is computed on the basis 
of a percentage which is less than the 
maximum cost of living increase for that 
month, within the meaning of paragraph 
(8)(3)(iv) of this section. 

Example (1). E, an employer, decides to 
make a payment to R for September 1982 
under a supplemental payment welfare 
benefit plan. R has been receiving monthly 
benefits of $500 in the form of an annuity 
under E*s defined benefit pension plan since 
retirement from E on )uly 1,1977. In addition, 
throughout 1982 R receives monthly benefits 
of $300 paid by ihe Social Security 
Administration. The average CPIU for 1977 « 
181.5. The average CPIU for 1979 « 217.4. 
Assume for the purpose of this example that 
the average CPIU for 1980 = 25Q.0 and that 
the average CPIU for 1981 272.0. R's SPF for 

September 1982 = $105. computed as follows: 

(1) PBA for September 1982 $500. 


(2) ILP for 1981 * 250.0 - 217.4 » .0499 

3(217.4) 

(3) ILP for 19R2 • 272.0 - 250.0 - .0293 

- 1 ( 75570 ) 


5k (rounded off). 
3 4 (rcunded off). 
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(4) SPF « PBA x (sum of ILF* for the year® 
1977 through 1982| = $500X 
13%43%43%44%4%43%J = $105. 

If E’s supplemental payment to R with 
respect to September 1982 does not exceed 
$105 and if the other conditions of paragraph 
(g|(l) of this section are met, the payment will 
be treated as made under a welfare plan 
rather than under a pension plan. 

Example (2). Assume the same facts as 
those in Example (1), except that E. having 
not made any previous payments to R under 
its supplemental payment plan, decides to 
make a lump sum supplemental payment to R 
with respect to all months of R‘s retirement 
from |uly 1.1977 through September 30.1982- 
The maximum aggregate amount of the lump 
sum supplemental payment E may make to R 
with respect to this period is $3795. computed 
as follows: 

(1) PBA for each month between July 1. 

1977 and September 30.1982 = $500 

(2) Maximum for six months of 1977* SPF 
for each month in 1977 x number of months R 
received pension benefits in 

1977 $15x6=$90. where SPF for each 
month in 1977 = PBA XII«P for 

1977 = $500X3% =$15. 

(3) Maximum for 1978=SPF for each month 
in 1978 x number of months R received 
pension benefits in 1978 = $30X12=$380, 
where SPF for each month in 

1978 = PBA X (sum of HP's for 1977 and 
1978) = $500 X (3% 4 3%($30. 

(4) Maximum for 1979 = SPF for each month 
in 1979 x number of months R received 
pension benefits In 1979=$45X12=$540. 
where SPF for each month in 

1979=PBA X (sum of IIP* for 1977 through 
1979| *$SO0x 
|3%+3%+3%) = $5. 

(5) Maximum for 1980 = SPF for each month 
in 1980 X number of months R received 
pension benefits in 1980 = $85x12=$780. 
where SPF for each month in 

1980 « PBA x |sum of HP's for 1977 through 
1980) $500 X 

|3%4 3%43*44*)$85. 

(8) Maximum for 1981 = SPF for each month 
in 1981 x number of months R received 
pension benefits in 1981 =$90X12 = $1080. 
where SPF for each month in 

1981 = PBA x (sum of HP's for the year 1977 
through 1981)=$500 X 

(3% 4 3% 4 3% 4 4% 4-%) - $90. 

(7) Maximum for nine months of 1982 = SPF 
for each month in 1982x number of months R 
received pension benefits in 

1962 $105x9= $945. where SPF for each 
month in 1982= PBA X (sum of HP's for the 
years 1977 through 1982)=$500x |3%43%4% 
+ 4% + 5% + 3%| = $Q5. 

(8) Sum of maximum amounts for the 
period from July k 1977 through September 
30.1982 = $3795. 

A lump sum supplemental payment to R 
with respect to the period from July 1.1977 
through September 30.1962 which does not 
exceed $3795 may be made under a welfare 
plan rather than under a pension plan if the 


other conditions of paragraph (g)(1) of this 
section are met. If E makes this payment, any 
further supplemental payment to R with 
respect to any month between July 1.1977 
and September 30.1982 would be made under 
a pension plan. 

Example (3), Assume the same facts as 
those in Example (1), In September 1982. after 
receiving the supplemental payment of $105. 

R dies. R's beneficiary. B. immediately begins 


(3) SPF=PBA X |sum of ILFa for the years 

1977 through 1983) = 300 [3%+ 3%+ 3% 

4 4%45%4 3%44*)$75 

If E’i supplemental payment to B with 
respect to January 1983 does not exceed $75 
and if the other conditions of paragraph (g)(1) 
of this section are met the payment will be 
treated as made under a welfare plan rather 
than under a pension plan. 

Example (4f The written instrument 
governing o supplemental payment welfare 
benefit plan established by F. an employer, 
provides for payments which are consistent 
with paragraph (g) of this section. The board 
of directors of F adopts a resolution 
authorizing F to make equal monthly 
payments under that plan for an indefinite 
period beginning on September 1, 1982. Under 
the resolution, the payments may continue at 
the discretion of Fs management until the 
board passes another resolution terminating 
its prior authorization. Assume that the 
resolution does not obligate F to make any 
payments at all. Fs management decides to 
make equal monthly supplemental payments 
for twelve months beginning on September 1, 
1962. S. whose pension under Fs defined 
benefit pension plan has been in pay status 
since retirement from F In (anuary 1978. 
receives $800 in monthly pension benefits in 
the form of a level straight life annuity under 
that plan. Assume that the ILP for 1961 «5% 
and that the ILP for 1962 « 3%. S's SPF for 
September 1982 = $108. computed as follows: 

(1) PBA for each month during the twelve 
month period beginning on September 1. 

1982 = $600. 

(2) SPF: ^ PBA x |sum of ILFs for the years 

1978 through 1982] = $600 X (3% 4 3% 

4 4%4S%43%|* $08 

Beginning on September 1.1982. F may 
make twelve equal monthly payments of $108 
under its supplemental payment welfare 
benefit plan without exceeding S's SPF for 
any month in that period. Note that in this 
example: 

1. The amount of a supplemental payment 
to S with respect to a particular month during 
the period may not necessarily be as high as 
the maximum amount which F could pay to S 
for that month and still be within paragraph 
(g)(1) of this section. 

2. Rather than making a $108 payment 
during each month. F could have postponed 
some or all of those monthly payments and 
paid the postponed amounts at a later time. 

Example (51 Assume the same facts as 


receiving monthly benefits of $300 in the form 
of an annuity under Fs defined benefit 
pension plan. E decides to make a paymerr to 
B with respect to (anuary 1983 under its 
supplemental payment plan. Assume for the 
purpose of this example that the average 
CPIU for 1981 =272.0 and that the average 
CPIU for 1982 = 303.0. Assume also that the 
ILP for 1981 =5% and that the ILP for 
1982 = 3%. B's SPF for |anuary 1983 ~ $75, 
computed as follows: 


those in Example (4). except that after 
making five monthly supplemental payments 
of $108 each to S and otherwise satisfying the 
conditions of paragraph (G)(1) of this section 
F. In accordance with the terms of its boards 
resolution, decides not to make any further 
supplemental payments to S. Because Fs 
supplemental payments to S are not part of» 
pension plan. F is not required under the Act 
to continue to make any supplemental 
payment to S. 

Example (6). G. an employer, decides to 
make a payment to T with respect to January 
1982 under a supplemental payment welfar*. 
benefit plan. The pension plan sponsored by 
G is a defined contribution plan which 
provides an annuity option at retirement T, 
who retired from G on October 1.1977. had 
an aggregate balance of $50,000 as of that 
date in an individual account maintained on 
Fs behalf under G't pension plan. T elects to 
take the lump sum rather than the annuity 
option. Because T does not receive annuity 
benefits under C*s pension plan. Ts PBA ami 
SPF for January 1982 are zero. 

Signed at Washington. D C this 19th day of 
January 1981. 

Ian D. Lanoff, 

Administrator. Pension and Welfare Benefit 
Programs. Labor Management Services 
Administration. United States Department of 
Labor. 

9 

IKK Doc S1-2S77 Ftt#d 1-ZI-S1. »» on) 

MUJNG COOC 4SY0-2S-M 


VETERANS ADMINISTRATION 
36 CFR Part 3 

Veterans Benefits; Length of Service 
Requirement 

agency: Veterans Administration. 
action: Proposed regulation 
amendment. 

summary: The Veterans Administration 
is proposing to amend its regulations to 
implement a new law. the Department of 
Defense Authorization Act. 1981. This 
law generally provides that no Federal 
benefits shall be payable to a person 
who enlists in the armed forces and who 
fails to complete at least 24 months of 
the person's term of enlistment. 


(1) PBA for January 1983 ■ S300. 

(2) ILP for 1983 - 303.0 - 272.0 - .0379 - 4% (rounded off) 

-TTTfTjT) - 
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oates: Comments must be received on 
or before February 25.1981. It is 
proposed to make this change effective 
September a 1980, the effective date 
specified in the new law designated as 
Pub, L No. 96-342. 

aooresses: Send written comments to: 
Administrator of Veterans Affairs 
(271 A). Veterans Administration. 810 
Vermont Avenue NW.. Washington. 

D C 20420. 

Comments will be available for 
inspection at the above address during 
normal business hours until March 9. 

1981. 

FOR FURTHER INFORMATION CONTACT: 

T H Spindle (202-389-3005). 

SUPPLEMENTARY INFORMATION: The 

Department of Defense Authorization 
Act. 1981. Pub. L. No. 96-342, section 
1002 added section 977 to title 10. United 
States Code. This new section provides 
that a person who enlists in a regular 
component of the armed forces after 
September 7.1980, and who fails to 
complete at least 24 months of the 
original period of enlistment shall not be 
eligible for any Federal right, privilege 
or benefit based upon that period of 
service. 

An exception is made for a person 
who was discharged for hardship or 
disability or If it is later established that 
the person is suffering from a service- 
connected disability not the result of the 
person’s willful misconduct and not 
incurred during a period of unauthorized 
absence. 

This law will have little effect on the 
programs covered by Part 3. Title 38. 
Code of Federal Regulations which is 
the subject of this amendment. These 
programs are nonservice-connected 
disability and death pension, service- 
connected disability compensation, 
dependency and indemnity 
compensation, and the burial allowance. 

The language of 10 U.S.C. 977 
expressly limits its application to 
smicepersona. It does not prohibit the 
payment of death benefits to the 
survivors of a veteran who served less 
than 24 months of his or her original 
period of enlistment. Thus, section 977 
has no effect on the entitlement criteria 
applicable to payment of dependency 
and indemnity compensation and the 
burial allowance. 

Under present law nonservice- 
connected disability pension and death 
pension are payable only If the 
qualifying period of service was at least 
partially during a period of war. 38 
U S.C. 501(4), 521(|), 541(a). Since the 
period of service referred to in 10 U.S.C 
977. he., after September 7.1980. is 
peacetime service, disability and death 
pension are not payable based upon 


such service without regard to the 
enactment of section 977. 

Disability compensation is payable for 
disability resulting from service incurred 
disease or injury. Under 38 U.S.C. 310 no 
compensation is payable for a disability 
that is the result of a veteran’s own 
willful misconduct. Under 38 CFR 
3.1 (m)( 1) compensation is not payable 
for a disease or injury if at the time the 
injury was suffered or the disease 
contracted the veteran was avoiding 
duty by desertion, or was absent 
without leave (AWOL) which materially 
interfered with the performance of 
military duty. Thus, the only effect of 10 
U.S,C. 977 on payment of compensation 
is to provide an absolute bar to payment 
based on a disability incurred during a 
period of AWOL in the case of a veteran 
who did not serve the required 24 
months. 

It is proposed to implement 10 U.S.C. 
977 by the addition of 38 CFR 3.12a. 

Additional Comment Information 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposal to 
the Administrator of Veterans' Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue NW.. Washington. DC 
20420. All written comments received 
will be available for public inspection at 
the above address only between the 
hours of 8 am and 4:30 pm, Monday 
through Friday (except holidays) until 
March 9.1981. Any person visiting the 
Veterans Administration Central Office 
in Washington, DC for the purpose of 
inspecting any such comments will be 
received by the Central Office Veterans 
Services Unit in room 132. Such visitors 
to any VA field station will be informed 
that the records are available for 
inspection only In Central Office and 
furnished the address and the above 
room number. 

Approved: |«nuary 18.1981. 

By direction of the Administrator. 

Rufus H. Wilson. 

Deputy Administrator. 

1. In Part 3 S 3.12a is added to read as 
follows: 

$ 3.12a Length of service requirement 

(a) General. Any person who enlists 
in a regular component of the armed 
forces after September 7,1980, and who 
fails to complete at least 24 months of 
his or her original period of enlistment 
shall not be eligible to receive disability 
compensation based on the period of 
service of less than 24 months. 

(b) Exceptions. The provisions of 
paragraph (a) of this section do not 
apply to the following persons: 


(11 A person who was discharged 
under 10 U.S.C, 1173 (hardship 
discharge) before completing 24 months 
of service. 

(2) A person who was discharged 
under chapter 61 of title 10. United 
States Code (disability discharge) before 
completing 24 months of service. 

(3) A person who failed to complete at 
least 24 months of service if it is later 
established that the person is suffering 
from an injury or disease incurred in or 
aggravated during the period of service 
of less than 24 months provided that the 
injury or disease was not the result of 
the person's willful misconduct and was 
not incurred during a period of 
unauthorized absence. 10 U.S.C 977 

93.13 [Amended] 

2. Section 3.13(b) is amended by 
deleting the reference “9 3.3(d)(3)" and 
inserting "9 3.3(b)(3) and (4)." 

I pr Hoc. ii-^907 rti*d t-m-ei: t*s «*»| 

Bit LING COOC *UO~01-« 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[A-S-FRL 1736-11 

Approval and Promulgation of 
Implementation Plans; Ohio Sulfur 
Dioxide Control Strategy 

agency: U.S. Environmental Agency. 
action: Proposed Rulemaking. 

summary: The purpose of this notice is 
to repropose rulemaking to approve and 
disapprove certain portions of the Ohio 
State Implementation Plan (SIP) for 
sulfur dioxide which were proposed on 
February 25,1980 (45 FR 12266) and to 
discuss the results of the United States 
Environmental Protection Agency 
(USEPA) review of the additional 
technical support and documentation 
the Ohio Environmental Protection 
Agency (OEPA) submitted to USEPA 
during the public comment period. The 
following portions of the Ohio sulfur 
dioxide plan are being reproposed 
today: (1) those parts of the plan which 
USEPA proposed to approve on 
February 25.1980 only if OEPA 
submitted necessary technical support 
and documentation during the public 
comment period, (2) those parts of the 
plan which USEPA initially proposed to 
approve but, as a result of additional 
review, has determined to be deficient. 
(3) the five counties which were still 
undergoing review at the time of the 
February 25,1980 proposed rulemaking, 
and (4) the regulations which OEPA 
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withdrew during the public comment 
period. USEPA is reproposing these 
parts of the plan to allow the public an 
opportunity to comment on the 
additional information now available. 

A separate notice is also being 
published today promulgating the plan 
for the remaining counties that USEPA 
proposed to approve on February 25, 
1980. (except for Lucas County and the 
Columbus and Southern Ohio Electric 
Poston plant in Athens County which 
will be handled separately). That notice 
also included final action on Ohio Rules 
3745-18-01 to 3745-18-06. All public 
comments regarding those specific 
counties and the Ohio Rules are 
addressed in that notice. 

DAT*: Comments on this proposed rule 
are due by February 28,1981. 
addresses: Copies of the SIP revision 
are available at the following addresses 
for inspection: 

United States Environmental Protection 
Agency, Region V. Air and Hazardous 
Materials Division. Air Programs 
Branch. 230 South Dearborn Street. 
Chicago. Illinois 60604 
United States Environmental Protection 
Agency, Public Information Reference 
Unit 401 M Street. SW., Washington, 
D.C. 20460 

Ohio Environmental Protection Agency. 
Office of Air Pollution Control. 
Division of Authorization and 
Compliance. 361 E. Broad Street (6th 
floor), Columbus. Ohio 43215 
Copies of the Docket #5A-80-3 arc on 
file for copying and inspection during 
normal business hours at USEPA. 

Region V and at: U.S. Environmental 
Protection Agency, Central Docket 
Section. West Tower Lobby. Gallery 1. 
401 M Street. SW.. Washington. D.C 
20460. 

Written comments should be sent to: 
Gary Gulezian, Chief, Regulatory 
Analysis Section, Air Programs Branch. 
United States Environmental Protection 
Agency, Region V. 230 South Dearborn 
Street. Chicago. Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 
Debra Marcantonio. Air Programs 
Branch. United States Environmental 
Protection Agency. Region V, 230 South 
Dearborn Street. Chicago. Illinois 60604, 
312-886-6088 

SUPPLEMENTARY INFORMATION: This 

notice discusses USEPA's review of the 
Ohio SQ2 SIP in three parts: 
Introduction. Background, and Control 
Strategy Demonstration. 

I. Introduction 

On September 12,1979. the Governor 
of Ohio submitted a Sulfur Dioxide 
(S02) Control Plan to the United States 


Environmental Protection Agency 
(USEPA) for inclusion in the State 
implementation Plan (SIP) for Ohio. 
Supplemental technical support 
materials were submitted by the 
Director of the Ohio Environmental 
Protection Agency (OEPA) on October 

23.1979. January 10.1980, and January 

28.1980. On February 12,1980. the 
Director of the OEPA submitted the 
Ohio Administrative Code (OAC) rules 
3745-18-01 to 3745-18-94, in final form, 
as adopted by the Order of November 

14.1979, effective in Ohio December 28, 
1979. OEPA requested that the Sulfur 
Dioxide Control Plan be substituted for 
the existing Federal control strategy and 
regulations for sulfur dioxide. The S02 
Plan was submitted pursuant to the 
requirements specified in i 110 of the 
Clean Air Act and 40 CFR Part 51. 

On February 25.1980, (45 FR 12286), 
USEPA proposed: (a) to approve those 
portions of the Ohio submittal for which 
there is an enforceable control strategy 
that assures the attainment and 
maintenance of the National Ambient 
Air Quality Standards for sulfur dioxide, 
(b) to approve other portions of the 
submittal only if the State of Ohio 
provided specified technical support and 
documentation during the public 
comment period, and (c) to disapprove 
those portions of the submittal for which 
there are deficiencies in the 
methodology or inadequate technical 
justification. 

At the time of the proposed 
rulemaking, a 60 day public comment 
period was provided. On April 25,1980. 
however, in response to the request of 
several utilities in Ohio and due to the 
complexity of the proposed rulemaking. 
USEPA published in the Federal 
Register an extension of the public 
comment period to May 26.1980. During 
the public comment period, a total of 31 
comments were received, including 37 
volumes of technical support materials 
submitted by the State of Ohio on May 

16.1980. The State of Ohio's May 16, 

1980 submission is discussed in this 
proposal. All other public comments 
have been or will be addressed in other 
notices. 

USEPA has extensively reviewed the 
State of Ohio's May 16.1980 submittal. 
Based on this review USEPA is 
reproposing rulemaking on the following 
portions of the Ohio sulfur dioxide plan: 
(1) those parts of the plan which USEPA 
proposed to approve on February 25. 
1980 only if OEPA submitted necessary' 
technical support and documentation 
during the public comment period, (2) 
those parts of the plan which USEPA 
initially proposed to approve but. as a 
result of additional review, has 


determined to be deficient. (3) the plan 
for five counties which was still 
undergoing review at the time of the 
February 25,1980 proposed rulemaking 
and (4) the regulations which OEPA 
withdrew during the public comment 
period. USEPA is reproposing these 
parts of the plan to allow the public an 
opportunity to comment on the 
additional information now available 

USEPA proposes to approve the sulfur 
dioxide emission limits for the following 
counties: Greene County. Hamilton 
County (Cincinnati Gas & Electric — 
Miami Fort, Monsanto, Gulf Oil. 

Chevron Asphalt) Lake County all 
(except Painesville Municipal Power 
Plant—Boiler #5 and Cleveland Electric 
Illuminating Company—Eastlake and 
Ohio Rubber). Montgomery County 
(except Dayton Power 5 Light—Tail and 
Hutchings and Bergstrom Paper). 
Sandusky County. Trumbull County, and 
Vinton County. 

USEPA propose to approve the sulfur 
dioxide emission limits for Butler 
County (except City of Hamilton Pownr 
Plant and Crystal Tissue) and Hamilton 
County (only DuPont—Fort Hill) only 
the State of Ohio provides the required 
PSD analysis. 

USEPA proposes to disapprove the 
sulfur dioxide emission limits for the 
following counties: Adams County 
(Dayton Power & Light—Stuart), Allen 
County (Cairo Chemical). Butler County 
(City of Hamilton Power Plant and 
Crystal Tissue), Clermont County 
(Cincinnati Gas & Electric—Beckjordl 
Coshocton County (Columbus & 
Southern Ohio Electric— Conesville), 
Cuyahoga County. Franklin County, 
Gallia County (Ohio Valley Electric 
Company—Kyger Creek, Ohio Power— 
Gavin), Lake County (Cleveland Elect™ 
Illuminating—Eastlake and Painesville 
Municipal Power Plant—Boiler #5). 
Lawrence County (Allied Chemical- 
South Point), Lorain County (Cleveland 
Electric Illuminating—Avon Lake. Ohio 
Edison—Edgewater. U.S. Steel— Lorain 
and B. F. Goodrich Co.). Mahoning 
County. Montgomery County (Dayton 
Power and Light—Tail and Hutchings 
and Bergstrom Paper). Morgan County 
(Ohio Power-Muskingum River). Pike 
County. Ross County (Mead Paper), 
Stark County. Washington County (Ohio 
Power-Muskingum River and Shell 
Chemical), Wayne County (Orrvillc 
Municipal Power Plant), and Wood 
County (Ubbey-Owens-Ford—Plant 
Nos. 4 and 8 and No. 6). 

Table 1 includes a county-by-county 
summary of the technical deficiencies 
listed in the February 25,1980 Federal 
Register, the additional information 
submitted by OEPA during the public 
comment period, and the remaining 
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deficiencies for each county. Table 2 
lists the counties whose control strategy 
USEPA proposed to approve in the 
February 25.1960 notice, but. as a result 
of additional review, USEPA has 
determined that the control strategies 
are deficient. OEPA withdrew the OAC 
Rules for the sources listed in Table 3. 


Therefore, the plan is deficient for those 
sources. 

No action is being taken at this time 
on the regulations for Lucas County and 
for the Columbus and Southern Ohio 
Electric Poston plant in Athens County 
pending further USEPA review. 

If OEPA corrects the deficiencies in 


the plan for the indicated counties 
during the public comment period, 
USEPA will review this information to 
determine if the emission limits will 
provide attainment and maintenance of 
the National Ambient Air Quality 
Standards and. if necessary, propose 
rulemaking. 


Tab** i.— Summary of Counties Wtth Technically Deficient Emission Urmstions as Pubfishedin Feb, 25. I960 (45 FR 12266) Proposed Rulemaking 


Cour* 


Dabcroncy as ftstto n proposal 


Addtonal mtenmbon wbfliifiod by Rwwwiq do^dwiCMi 

ONo EPA or USEPA study 


Rags batod on momtonn g . modahnq ignored OP Si- Stuart 


OmmW 

c**°e*- 


GfOTrt 

Lifer 


a wcowpaa documantaton .... 

Dly of Hamilon Power Plant _ 

Rags band on monitomg, modakng ignored 
Raaarvad anaaon Mrmt 

CQA£ Beckjord 

CASOE Conwavdla _- 

1 . Rtfcoplar _ TT -— - .. 

AI _____ 


AM -... .-. 

a Racapfor raaotuton _ .... ,,,,,,, 

AM _ _ _ .. 


AM ... ... 

Secondary standard not protected , , 

OVEC Kygar Craek OP Oawn _ 

BffjWgp^yd . 

AM 


CGAE Miam Fort. Monsanto. Guff 


<X. Chavron Aaphaft. DuPont 

AM but CEI Fastlaka A Ofto Rubbar 


AM but CEI Easttaka A ONo Rubbar 
Panasvtke kfcmi Not 2. 3. 4 _ 

c Typographical error. 

d Rnavat errssaon ferrst. 

Punas vite Mum Na A ___ 

a. CEi Easdake smiaaon km* 



OE Edgewater 

t> CEI Avon Laka emmron krmt 


Roaarvad ornnarm tmrt* 

AM 

a Receptor raaotuton 

AS 

InnpniplBto ,, — (lll 

AM. 




Mato Corporator* 

Bpcfcgrpund 

AM- 

a fW*ffcv fMfllanw # 

AM. 


AI.. - 

Background .._ , 

ah.. 

Incomplete documentation —... . 

AM 



b Inadmuale documentaAon 




lunited modetng tod momtonng dote tnadaquala control etrelegy 
Aree tource mvaraory . 



OEPA wtlhdraw 'aguaton 
Background data 

None (USEPA study) .. 

Complete computer pnm-outa 
Background 
Complete modskng mAi 
OEPA withdraw regulator 


Table 2 .—Summary of Counties I 


Technically Deficient Errtts&on Limitations Not Listed in the Feb 25 
1990, Proposal 


County 


Lawren ce __ 


INui 


Wayne._ 

Wood 

Butter 


inadequate control strategy -- A*ed Chanacal South Point -- Adequate control strategy 

inadequate conbol strategy lor Ai - Adoqjaia control strategy 

S-hr standard 


3-hr standard 

Inadequate control strategy _ LDboy Owent-Ford Adequate control strategy 

Lack of PSO mafem - Ai -- PSO enelye* 

Lack & PSO tetelys*. - CX4*onl-Fori MB - POS anatytn 


Tabla 3 .—Source Regulations Withdrawn by Ohio EPA 


County Source Deficiency 


a Mew .. rT ..- Cairo Chemical , _____.... No control strategy 

BuSar __ Crystal Tmsua _-________ No control strategy 

coran . _ _ U S Steel Uxen-fl F Goodrich—Avon Lake __ No oontro* itraiegy 

Montgomery —.....——— Bergstrom Paper ... —...n., No control strategy 

Roe* ___ Meed Paper ________-_ No control slrategy 

WaiNngton ... She* Chomcei _—.—.—--—- No control strategy 


Hie measures proposed for 
promulgation today will be in addition 
!o md not in lieu of. existing SIP 


regulations. The present emission 
control regulations for any source will 
remain applicable and enforceable to 


prevent a source from operating without 
controls, or under less stringent controls, 
while it is moving toward compliance 
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with the new regulations: or if it 
chooses, challenging the new 
regulations. In some instances, the 
present emission control regulations 
contained in the Federal SIP are 
different from the regulations currently 
being enforced by the State, In these 
situations, the present Federal SIP will 
remain applicable and enforceable until 
there is compliance with the newly 
promulgated and Federally approved 
regulations. Failure of a source to meet 
applicable pre-existing regulations will 
result in appropriate enforcement action, 
including assessment of noncompliance 
penalties. Furthermore, if there is any 
instance of delay or lapse in the 
applicability or enforceability of the 
new regulations, because of a court 
order or for any other reason, the pre¬ 
existing regulations will be applicable 
and enforceable. 

The Agency solicits comments on this 
proposed SIP revision from all interested 
parties. USEPA also encourages 
residents and industries in adjoining 
States to comment on any interstate air 
quality impacts of the proposed revision. 

II. Background 

On January 30,1972. the State of Ohio 
submitted its ‘ Implementation Plan for 
the Control of Suspended Particulate. 
Sulfur Dioxide. Carbon Monoxide. 
Hydrocarbons. Nitrogen Dioxide, and 
Photochemical Oxidants in the State of 
Ohio'* to the Administrator of the U. S. 
Environmental Protection Agency. This 
plan was submitted pursuant to section 
110 of the Clean Air Act, as amended, 
which requires states to adopt 
implementation plans to achieve and 
maintain the National Ambient Air 
Quality Standards (NAAQS). On May 

31.1972 (37 FR 10642). the Administrator 
approved the Ohio plan with specific 
exceptions. Subsequently, amendments 
were submitted that permitted full 
approval of the plan on September 22, 
1972 (37 FR 19806). 

On |une 28.1973. the United States 
Court of Appeals for the Sixth Circuit 
decided the case of Buckeye Power 
Company . et a /. v. EPA 481 F.2d 162. The 
court vacated the Administrators 
approval of the Ohio plan and remanded 
the case to the Agency for compliance 
with section 553 of the Administrative 
Procedure Act. to take comments, data, 
or other evidence from interested parties 
and to express the basis for ensuing 
administrative actions. 

On August 27,1973. the State of Ohio 
withdrew from the proposed Ohio plan 
the control strategy and regulations for 
control of sulfur dioxide. The remainder 
of the plan was proposed on November 

15.1973 (38 FR 31543) and was approved 


on April 15,1974 (39 FR 13530). with 
specific exceptions. Because the State of 
Ohio withdrew the originally submitted 
control strategy and regulations for 
control of sulfur dioxide, that portion of 
the plan was disapproved. 

On May 30.1974. the State of Ohio 
submitted a proposed sulfur dioxide 
strategy and regulations to the 
Administrator to cure the defects in the 
Ohio Implementation Plan noted in the 
April 15, 1974 Federal Register. On 
September 13.1974, however, the Ohio 
Environmental Board of Review 
overturned a portion of these 
regulations, thereby rendering them 
unenforceable. Since the plan for control 
of sulfur dioxide could no longer be 
effectuated as designed by the State, the 
Administrator deemed it an ineffective 
submission and no further rulemaking 
action was taken. The State of Ohio 
formally withdrew the proposed 
regulations on July 16,1975. 

On November 10.1975. the 
Administrator proposed an alternate 
plan for the control of emissions of 
sulfur dioxide in the State of Ohio (40 FR 
52410). 

On August 27.1976, USEPA 
promulgated regulations for the control 
of sulfur dioxide in Ohio (41 FR 36323). 
The regulations were amended on 
November 30.1976 (41 FR 52455). May 
31.1977 (42 FR 27588). August 15.1979 
(44 FR 47760), and December 5,1979 (44 
FR 69928). January 4.1980 (45 FR 1022), 
January 21.1980 (45 FR 3906), June 24. 
1980 (45 FR 42279), July 25.1980 (45 FR 
49550) (45 FR 49599), September 22, 1980 
(45 FR 62815). November 4. 1980 (45 FR 
73043). November 7. 1980 (45 FR 73927, 
November 28,1980 (45 FR 78684) and 
December 1.1980 (45 FR 79451). 

On November 12,1976, the Sixth 
Circuit Court of Appeals stayed the 
enforcement of the federally 
promulgated regulations in response to 
challenges that were filed by industrial 
and utility petitioners. The Court 
directed USEPA to collect and evaluate 
additional data and to make appropiate 
changes in the regulations. On May 31. 

1977, (42 FR 27588) USEPA promulgated 
the necessary corrections in the 
regulations, and they applied to the 
petitioners. 

On February 13.197a and June 29. 

1978, the Sixth Circuit Court upheld 
USEPA’s use of the RAM model and 
other modeling techniques in the 
development of the Ohio S02 Plan. In 
October 1978 and January 1979, the U.S. 
Supreme Court declined to review the 
Sixth Circuit decision. 

Ohio has submitted the proposed S02 
revisions to replace the federal 
regulations. 


III. Control Strategy Demonstration 

OEPA has submitted a comprehensive 
control strategy and regulations to 
protect the primary and secondary 
standards for sulfur dioxide in the State 
of Ohio. Individual emission limitations 
are specified for the majority of sulfur 
dioxide sources in the State on a county, 
by-county basis, although some smaller 
sources are required to comply with a 
process compliance equation or a 
county-specific fuel burning regulation 

The control strategy developed by 
OEPA contains one unique concept. As 
an integral part of the control strategy 
for many counties a mandatory reduced 
operating level is specified for specifn 
sources on a calendar quarter basis. The 
emission limitation, however, for most 
of these sources is constant throughout 
the year. Further discussion of the 
control strategy demonstration can be 
found in the February 25.1980 Federal 
Register (45 FR 12286) and in the Final 
Rational Document contained in docket 
5A-80-3. 

OEPA generally used the same models 
that USEPA used in developing the 
Federal control strategy for sulfur 
dioxide in Ohio, although the 
application of the models occasionally 
differed. OEPA utilized 1964 
meteorological data and a 1974 
emissions inventory. 

A. Counties with Technically 
Deficient Emission Limitations which 
were not listed in the February 25. I960 
Proposal. 

Lawrence Gounty 

OEPA control strategy modeling for 
Lawrence County contains some error's 
in the emissions Inventory. If the results 
are manually corrected, then at leas! 
one violation of the 24-hour primary 
standard is predicted. The predicted 
violation is apparently due almost solely 
to emissions from the Allied Chemical 
facility in South Point, Ohio. Therefore. 
USEPA proposes to disapprove the 
emission limit for this source. The 
Agency approved the control strategy 
for the remainder of Lawrence County in 
a previous notice. 

Pike and Wayne Counties (see 
Section C—Secondary Standard) 

Wood County 

In Wood County. OEPA adopted less 
stringent emission limits than those in 
the existing Federal SIP for the Libbey- 
Owens-Ford Plants No. 6 in Rossford. 
Ohio and Nos. 4 and 8 in Toledo. Ohio 
No technical support was submitted by 
OEPA to demonstrate that these relaxed 
limits will protect the NAAQS, 
Consequently. USEPA proposes to 
disapprove OEPA’s emission limits for 
the Libbey-Owens-Ford Plants No. 6 and 
Nos. 4 and 8 in Wood County. 
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Hamilton and Butler Counties (PSD 

Review) 

The PSD regulations (45 FR 52876, 
August 7. 1980) were considered by 
USEPA in their review of the OEPA SO, 
SIP. Under the PSD regulations. SIP 
relaxations must be evaluated for 
possible increment consumption. As 
discussed in the regulations, a review of 
increment consumption is necessary if: 
(a) the baseline date for } 107 
attainment/unclassified area has been 
triggered, and (b) the proposed SIP 
revison is expected to result in any 
increase over baseline emissions. For 
SOi in Ohio, the i 107 designations 
apply on a county-by-county basis. 
USEPA has determined that the baseline 
date for SO a has been trigged in six 
counties (i.e.. Union. Noble. Pickaway. 
Harrison. Butler, and Hamilton). The 
regulations require increment 
consumption analysis for SIP revisions 
in cases where the revisions results in 
an increase over baseline emissions. In 
this case baseline emissions are 
represented by the existing federal SIP. 
Consequently, an increment analysis is 
necessary in those cases where Ohio 
has proposed relaxations of the federal 
emission limits. 

In four of the counties (Union. Noble. 
Pickaway, and Harrison). OEPA has not 
proposed any relaxations from the 
existing USEPA SIP. Thus, no review of 
PSD increment consumption is 
necessary. 

In Butler County. OEPA has proposed 
regulations that may represent increases 
in baseline emissions. Therefore, a PSD 
analysis is necessary while USEPA is 
today proposing to approve the control 
strategy for Butler County, final action 
will not be action until the state has 
submitted the final PSD analysis and the 
analysis has been subject to public 
comment 

In Hamilton County. OEPA has 
proposed a relaxation for only the 
DuPunt-Fort Hill facility and has not 
provided an analysis of PSD increment 
consumption, A PSD analysis i9 required 
for this proposed SIP relaxation. While 
USEPA is today proposing to approve 
Ihe control strategy for DuPont-Fort HilL 
final action will not be taken until the 
state has submitted the necessary PSD 
analysis and the analysis has been 
subject to public comment. 

B. Receptor Resolution in the Critical 
Day RAM Analyses 

The modeling methodology employed 
by OEPA utilized, in most cases, a 
receptor grid with 1.0 km spacing in 
critical day RAM analyses. These 
analyses located the highest, second 
nigh sulfur dioxide impact points on 
which emission limitations in urban and 


multiple source area were based. In 
developing its emission limitations. 
USEPA used a different receptor grid. 
USEPA utilized the RAM models 
significant point receptor option to 
locate receptors at the estimated points 
of maximum impact from specified 
significant point sources according to 
the resultant meteorology for the day in 
question. 

To evaluate the adequacy of OEPA's 
receptor grid. USEPA hired a contractor 
to examine the resolution provided by 
the OEPA and USEPA receptor 
networks in Cuyahoga. Franklin. Lake 
(rural eastern half), Montgomery. Stark, 
and Summit Counties. Ground-level 
concentrations for OEPA's emission 
inventory (Ohio’s source operating and 
emission parameters at its reduced load 
control strategy option) were calculated 
at USEPA’s points of maximum impact 
or “hot spots.” These “hot spots" were 
determined from USEPA's design load 
inventory. 

At the time of the February 25,1980 
proposed rulemaking, only the analysis 
for Summit County was complete. 
Therefore, USEPA proposed rulemaking 
for Summit County in the February 25, 
1980 notice. USEPA proposes 
rulemaking today based on the ' 
completed analyses for the remaining 
counties. 

The modeling results indicated that 
OEPA's control strategy is inadequate to 
protect the ambient standards in all of 
Cuyahoga. Franklin, and Stark Counties 
and in parts of Montgomery County. 
Numerous violations of the NAAQS 
were predicted at various USEPA 
critical receptors. Therefore, USEPA 
proposes to disapprove the control 
strategy and regulations for all of 
Cuyahoga. Franklin, and Stark Counties. 
In Montgomery County, only the OEPA 
limits for the Dayton Power and Light 
Tait and Hutchings plants are 
inadequate to protect the NAAQS. Thus. 
USEPA proposes to disapprove the 
emission limitations for these two 
sources and to approve the control 
strategy for the remainder of 
Montgomery County. The modeling 
analyses are discussed in detail in a 
report located in the Docket 5A-80-3 
“PES Ohio SOi Report—Revised". 

The modeling results for the rural 
eastern half of Lake County did not 
predict any violations using OEPA's 
control strategy at USEPA’s critical 
receptors. Therefore. USEPA proposes 
to approve the control strategy for the 
rural, eastern half of Lake County with 
the exception of the emission limit for 
the Painesville Municipal Power Plant 
Boiler #5. This emission limitation 
contains a deficiency which is discussed 
elsewhere in this notice. 


C. Secondary Standard 

Although OEPA's emission limitations 
for the Ohio Valley Electric Corporation 
Kyger Creek plant and Ohio Power 
Company Gavin plant in Gallia County 
are identical to those contained in 
Section 52.1881 (b)(28) of the existing 
federal SIP. the regulations adopted by 
OEPA may be deficient with respect to 
attainment and maintenance of the 
scondary standard. As discussed in the 
February 25,1980 proposal, the federal 
plan for this area did not address the 
attainment and maintenance of the 
secondary standard for SO a . USEPA is 
currently reviewing the adequacy of its 
Gallia County regulations to protect the 
secondary standard in response to a 
remand by the United States Court of 
Appeals for the Sixth Circuit in Northern 
Ohio Lung Association v. EPA. 572 F.2d 
1182 (1978). 

During the public comment period. 
OEPA did not demonstrate to USEPA 
that the regulations can protect the 
secondary National Ambient Air 
Quality Standard for SO a in Gallia 
County. USEPA, therefore, proposes to 
disapprove OEPA's emission limitations 
for Gallia County. 

In the February 25.1980 proposed 
rulemaking. USEPA proposed to 
approve the OEPA emission limitations 
for Pike and Wayne Counties. After 
additional review in response to the 
above cited remand. USEPA has 
discovered deficiencies with respect to 
the secondary standard which were not 
addressed in the original proposal. In 
Pike County, OEPA’s proposed emission 
limitations are identical to those in the 
federal plan. In Wayne County. OEPA's 
proposed emission limits are either 
identical (e.g.. Orrvilie Municipal Power 
Plant) or more stingent than those in the 
federal plan. The existing federal 
emission limitations for Pike County and 
the Orrville Municipal Power Plant in 
Wayne County, however, do not protect 
the secondary standard. Therefore. 
USEPA proposed rulemaking to correct 
the deficiencies in the federal plan for 
Pike and Wayne Counties in a separate 
action. USEPA proposes to disapprove 
OEPA's emission limitations for Pike 
County and the Orrville Municipal 
Power Plant in Wayne County since 
these limits will not protect the 5-hour 
secondary standard. 

D. Technical Support and 
Documentation 

On February 25.1980, USEPA 
proposed to approve the sulfur dioxide 
emission limits for several counties in 
Ohio only if the State of Ohio provided 
certain technical information during the 
comment period and only if USEPA's 
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review indicated the National Ambient 
Air Quality Standards (NAAQS) for 
sulfur dioxide would be attained and 
maintained. On May 16.1980, the State 
of Ohio submitted 37 volumes of 
additional technical support in response 
to this notice. USEPA has extensively 
reviewed this submittal. USEPA 
proposes to approve the plan for the 
counties in which the necessary 
technical support was submitted and to 
disapprove the plan for the counties in 
which sufficient technical justification 
was not submitted or the information 
submitted indicated that the NAAQS 
would not be attained and maintained. 

1. In parts of Adams (Dayton Power & 
Light Stuart Station) and Clermont 
Counties (Cincinnati Gas & Electric 
Beckjord Station), OEPA discarded the 
reference modeling results in favor of 
monitoring data for the purpose of 
setting emission limitations. Status quo 
regulations were set because there were 
no monitored violations. In the February 

25.1980 proposed rulemaking. USEPA 
requested OEPA to justify its decision 
not to use the reference model (CRSTER 
or MAXT 24) and to provide an 
attainment demonstration. During the 
public comment, OEPA submitted 
modeling that it claimed demonstrated 
that the reference model predicted 
unrealistically high ground-level 
concentrations for these two plants. 

USEPA's review of this additional 
material indicates that OEPA's modeling 
for the Dayton Power & Light Stuart 
Station is erroneous because it relied on 
Huntington/Huntington meteorological 
data rather than Cincinnati/Dayton 
meteorological data. Additionally, 
OEPA’s submittal for Adams County did 
not provide: (a) information about the 
existing monitoring data around the 
plant, (b) comparisons between modeled 
and monitoring concentrations, and (c) 
modeling of actual emissions and on-site 
meteorological data for the same period 
of time as the monitoring. 

USEPA's review of OEPA’s modeling 
for the Cincinnati Gas & Electric 
Beckjord Station indicates that the high 
ground-level concentrations are 
consistent with USEPA’s previous 
analysis. Further, OEPA’s analysis does 
not support its claim that the model 
overprcdicts since modeling was not 
performed with actual emissions and on¬ 
site meteorological data for the same 
period of time as the monitoring and 
comparisons were not made between 
modeled and monitored concentrations. 
Additionally, inadequate spatial 
resolution of the existing monitoring 
network (i.e., 2 monitors located 7 km 
away) prevents the existing data from 


being used to establish emission 
limitations for Beckjord. 

Therefore, OEPA’s analyses do not 
support its claim that the reference 
model ovepredicts for parts of Adams 
and Clermont Counties. USEPA 
proposes to disapprove the proposed 
regulations for Adams (Dayton Power & 
Light Stuart Station) and Clermont 
(Cincinnati Gas & Electric Beckjord 
Station). The remainder of the Plan for 
Adams and Clermont Counties was 
previously approved. 

2. OEPA's original submittals did not 
document if a constant background 
concentration was used or if area souces 
were modeled in lieu of a constant 
background level in the following 
counties: Franklin, Butler, Cuyahoga. 
Greene, Hamilton, Lake (eastern half). 
Montgomery. Sandusky, Stark, and 
Trumbull. Therefore, USEPA's February 

25.1980 proposed rulemaking requested 
that OEPA submit either area data 
source or document that a constant 
background concentration was applied 
in these counties. 

During the public comment period, 
OEPA identified the area source 
inventories in Butler, Cuyahoga. 

Franklin, Greene, Hamilton. Lake. 
Montgomery, Stark, and Trumbull 
Counties and the background level for 
Sandusky County. 

Therefore, OEPA’s subsequent 
submittal corrects this particular 
deficiency in the plans for these 
counties. Some of these counties, 
however, have other deficiences which 
are discussed elsewhere in this 
proposal. USEPA is proposing to 
approve the plan for Greene, Hamilton 
(in part). Sandusky and Trumbull 
Counties in which this was the only 
deficiency. 

3. OEPA’s initial submittals provided 
incomplete technical support for a 
number of counties. In the February 25. 
1980 proposed rulemaking. USEPA 
requested OEPA to submit the following 
information: a) the results of all critical 
day analyses using the proposed control 
strategy for Cuyahoga, Franklin, Stark, 
Lake (eastern portion) and Montgomery 
Counties, and b) documentation 
demonstrating that no highest, second 
high concentration exceeds the NAAQS 
in Stark, Franklin, and Cuyahoga 
Counties, and c) the modeling results for 
Vinton County. 

During the public comment period. 
OEPA submitted the requested 
information for these counties. 
Nevertheless, as discussed above in 
section III.B., demonstrations in 
Cuyahoga. Franklin. Montgomery (part), 
and Stark Counties are not valid as 
demonstrated by USEPA's receptor 
resolution analyses. Consequently, 


USEPA proposes to disapprove the plan 
for all of Cuyahoga, Franklin, and Stark 
Counties and only Dayton Power and 
Light Tait and Hutchings in Montgomery 
County. USEPA proposes to approve the 
Ohio plan in Lake County (eastern 
portion) and Vinton County since there 
are no remaining deficiencies. 

4. The emission limitations contained 
in the OEPA plan for the Cleveland 
Electric Illuminating Company (CEI) 
Avon Lake and Eastlake Power Plants 
are the same emission limitations 
proposed by USEPA in the June 12, 1979 
Federal Register (44 FR 33711). The Slate 
cited USEPA's proposal as its 
justification for the proposed emission 
limitations. 

On June 24.1980 (45 FR 42279), USEPA 
promulgated emission limitations for the 
two CEI plants which differ from the 
June 12.1979 proposal. In setting these 
final limits, the previously proposed 
limits were shown by USEPA to be 
inadequate to protect the ambient 
standards. Therefore, USEPA proposes 
to disapprove USEPA’s emission limits 
for CEI Eastlake and Avon Lake. 

5. The emission limitation contained 
in the OEPA plan for the Ohio Power 
Muskingum River Power Plant in 
Morgan and Washington Counties is 
based on an alternative control strategy 
prepared by Ohio Power and submitted 
to OEPA. OEPA submitted the technical 
support prepared by Ohio Power to 
USEPA as justification for its adoption 
of these emission limits. In the February 

25.1980 notice. USEPA requested that 
OEPA submit additional technical 
documentation supporting the proposed 
OEPA emission limitation. During the 
public comment period. OEPA did not 
submit any further technical 
justification. Therefore, USEPA, is 
proposing to disapprove the emission 
limits for the Ohio Power Muskingum 
River Power Plant in Morgan and 
Washington Counties. (See Docket 
S5A-80-3). 

6. Reserved Emission Limitations: 
OEPA’s control plan contained 
provisions in which no emission 
limitation was specified for certain or all 
sources in six counties although the 
sources themselves were named in the 
provisions. 

During the public comment period. 
OEPA did not submit emission 
limitations for these sources. Futher. 
OEPA did not demonstrate that the 
ambient standards will be protected 
with these sources unregulated. 
Therefore, USEPA proposes to 
disapprove the State’s SOa plan for the 
following sources: City of Hamiltom 
Power Plant, Boiler No. 9 (Butler 
County); Columbus and Southern Ohio 
Electric Conesville Station. Boilers Nos. 







Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1901 / Proposed Rules 


8581 


1-4 (Coshocton County); Painesville 
Municipal Power Plant. Boiler No. 5 
(Lake County); all sources in Mahoning 
County; and Ohio Edison Edgewater 
Power Plant Boilers Nos. 1.5 (Lorain 
County). The federal regulations remain 
in effect as a result of this disapproval. 
(Note, the February 25.1900 notice also 
identified Coulton Chemical in Lucas 
County as having reserved regulations. 
As noted previously, however, this 
rulemaking action does not include 
Luca* County.) 

In the May 16.1960 submittal the State 
of Ohio withdrew OAC Rules 3745-18- 
06(H). 3745-10-15(B). 3745-10-53(E), 
3/45-1 8-63{K), 3745-10-77(B), and 3745- 
18—90(C), These rules contain emission 
limitations for the following plants: 

Cairo Chemical Corporation in Allen 
County. Crystal Tissue Company In 
Butler County, U.S. Steel Corporation. 
Lonun Cuyahoga Work in Lorain 
County. Bergstrom Paper Company in 
Montgomery County. Mead Corporation 
in Ross County, and Shell Chemical 
Company in Washington County. 
Additionally on December 19.1900 EPA 
received a letter from the State of Ohio 
withdrawing OAC Rule 3745-18-53(A). 
This rule contains the emission 
limitations for the B.F. Goodrich 
Company. Avon Lake Chemical Plant in 
Loram County. 

Since the State of Ohio withdrew the 
regulations cited above, the plan for 
those sources is deficient. Therefore, 

EPA proposes to disapprove those 
portions of the plan. 

Interested persons are invited to 
comment on the proposed OEPA SO, SIP. 
Comments should be submitted to the 
address listed in the front of this notice. 
Public comments received within thirty 
days of publication will be considered in 
USEPA’s final rulemaking on the SIP. All 
comments received will be available for 
inspection at USEPA. Region V Office. 

Air Programs Branch, 230 South 
Dearborn Street, Chicago. Illinois 00604. 

Under Executive Order 12044 (43 FR 
12661), USEPA is required to judge 
whether a regulation is “significant" 
and. therefore, subject to certain 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. USEPA labels 
proposed regulations "specialized." 

1JESPA has reviewed this proposed 
regulation pursuant to the guidance in 
l ;SKPA-s response to Executive Order 
12044, “Improving Environmental 
Regulations." signed March 29,1979, by 
th* Administrator, and has determined 
that it is a specialized regulation not 
subject to the procedural requirements 
of FAccutive Order 12044. 

Pursuant to the provisions of 5 U.S.C. 
60f»lb) I hereby certify that the attached 


rule will not have a significant economic 
impact on a substantial number of small 
entities. This action approves state 
actions and in cases where USEPA is 
disapproving state actions the existing 
federal SIP remains in effect. Therefore, 
this action imposes no new 
requirements for the sources in Ohio. 
Moreover, due to the nature of the 
federal-state relationship, federal 
inquiry into the economic 
reasonableness of the state actions 
would serve no practical purpose and 
could well be improper. 

This Notice of Proposed Rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act. as amended. 

Dated: January 16. 1981. 

John McGuire, 

Regional Administrator . 

IF* Dm. FUtd &4S mm\ 

BILLING COOf «MMM 


40 CFR Part 52 
(A-5-FRL 1738-5) 

Ohio; Approval and Promulgation of 
Implementation Plans 

agency: Environmental Protection 
Agency (“EPA"). 

action: Notice of additional comment 
period. 

summary: On June 24. 1980 EPA 
promulgated final sulfur dioxide (SO,) 
emission limitations for Cleveland 
Electric Illuminating Company's Avon 
Lake and Eastlake power plants in Ohio. 
See 45 FR 42279. EPA has received three 
petitions for reconsideration including 
requests for an opportunity to comment 
on EPA's action. EPA has decided that a 
comment period is appropriate. 
Accordingly. EPA is inviting all 
interested persons to submit comments 
on the emission limitations promulgated 
on June 24.1960. EPA will reconsider the 
emission limitations in light of all 
comments received. 

date: Comments must be received by 
March 30,1981. 

addresses: Comments should be 
submitted to: Chief, Air Programs 
Branch, U.S. Environmental Protection 
Agency. Region V, 230 South Dearborn 
Street. Chicago. Illinois 60604. Docket 
No. 5A-79-1. containing information 
pertinent to EPA’s June 24, 1900 
emission limitations is available for 
inspection and copying during normal 
business hours at the above address and 
at EPA's Public Information Reference 
Unit, Room 2922. U.S. Environmental 
Protection Agency. 401 M Street, S.W., 
Washington, D.C. 20460. comments 
received in response to today's notice 


will also be filed in Docket No. 5A-79-1 
and will be available as described 
above. 

FOR FURTHER INFORMATION CONTACT: 

Steve Rothblatt. Chief Air Programs 
Branch. U.S. Environmental Protection 
Agency. Region V, 230 South Dearborn 
Street, Chicago. Illinois 60604, 312/888- 
6030. 

SUPPLEMENTARY INFORMATION.* 

Background 

On June 12, 1979. EPA proposed to 
revise the emission limitations 
applicable to the Avon Lake and 
Eastlake power plants owned by the 
Cleveland Electric Illuminating 
Company (CEI). See 44 FR 33711. EPA 
proposed to change the emission 
limitations from 1.15 to 6.09 lbs. sulfur 
dioxide (SO,) per million BTU (MBTU) 
for the Avon Lake plant and from 1.43 to 
6.50 lbs. SO, per MBTU for the Eastlake 
plant. As discussed in the proposal, the 
proposed emission limitations reflected 
the emission levels of the plants at that 
time. 

EPA proposed this change because It 
had concluded that the urban RAM 
model, which had been used to calculate 
the original, lower limitations, was 
inappropriate for use in the areas where 
CEI's plants are located. 

In the same notice EPA announced 
that it would continue to analyze the 
impact of the plants' emissions, 
requiring CEI to install a detailed 
monitoring network around each plant. 
EPA also noted that further dispersion 
modeling of the plant’s emissions might 
be performed in the future. 

On January 4.1980, EPA suspended 
the date (October 19.1979) on which CEI 
was required to comply with the existing 
1.15 and 1.43 lbs. emission limitations. 
See 45 FR 1022. The suspension was 
necessary because a requested 
extension to the comment period on the 
proposed emission limitations had made 
it impossible for EPA to take final action 
on its proposal to change the limitations 
prior to the compliance date. EPA 
suspended the compliance date to no 
later than June 17.1900. the attainment 
date in the Ohio state implementation 
plan for SO,. 

The Commonwealth of Pennsylvania, 
several Northeastern states, and an 
environmental group filed petitions for 
review of EPA’s compliance date 
suspension in the U.S. Court of Appeals 
for the Sixth Circuit (Nos. 80-3147 and 
80-3148). EPA made a commitment to 
the Court that, consistent with its 
compliance date suspension, it would 
take final action on the proposed 
emission limitations prior to the June 17. 
1980. attainment date. 
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On June 17. 1980. (he Administrator 
took final action on the CEI emission 
limitations. The Administrator s action 
was published in the Federal Register on 
June 24. 1980. See 45 FR 42279. EPA set 
the Avon Lake limitations at 4.10 or 4.65 
lbs. SO* per MBTU. depending on the 
sulfur content of oil burned at fhe plant, 
and set Eastlake's limitations at 5.64 lbs. 
SO. per MBTU. These final limitations 
are somewhat stricter then the proposed 
“status quo" limitations, but not as strict 
as the previously effective 1.15 and 1.43 
lbs. limitations. 

EPA explained that MPTER modeling 
performed in designing the monitoring 
networks had suggested that the 
proposed “status quo" limitations might 
not be adequate to prevent violations of 
the SO. standards. Comments submitted 
on the proposed status quo limitations 
expressed similar doubts. Consequently, 
EPA decided to perform a further 
modeling analysis of the Avon Lake and 
Eastlake SO. emissions. The CRSTER 
model. EPA’s preferred model for 
isolated sources in non-urban areas, 
was used for this additional analysis. 

The analysis showed that emission 
limits of 4.10/4.65 and 5.64 lbs. were 
needed to prevent SO. violations under 
class A stability conditions. 

During this time, EPA was also 
preparing a final rulemaking on stack 
height regulations proposed on January 
12.1979. See 44 FR 2608. EPA's proposed 
stack height regulations generally 
allowed sources automatic credit for 
stack heights up to a good engineering 
practice height, as determined by an 
EPA formula. EPA had become 
increasingly concerned that stack height 
increases allowed under the proposed 
regulations might contribute to long- 
range transport of pollutants and acid 
deposition. Accordingly, EPA decided to 
modify its stack height proposal. The 
revised policy requires certain sources 
seeking to raise existing stacks to 
demonstrate through fluid modeling or 
field studies that the increased stack 
height is necessary to avoid excessive 
concentrations due to downwash. wakes 
or eddies. 

EPA announced this policy change as 
part of its final action on the CFJ 
emission limitations and applied the 
revised policy in developing the 
emission limitations. EPA determined it 
was appropriate to apply this new 
policy to CEI because CEI had replaced 
existing stacks at each of the two points 
with taller stacks. Therefore. EPA also 
modeled the two power plants using the 
old stacks and assuming no credit for 
the new. taller stacks. This modeling 
showed that lower emission limitations 
would be needed to prevent standards 


violations: 3.43 or 3.93 lbs. SO, per 
MBTU at Avon Lake (depending on SO, 
content of fuel burned) and 3.04 lbs. SO, 
per MBTU at Eastlake. 

As a result of the policy revision. EPA 
promulgated two sets of emission 
limitations: 4.10/4.65 lb. for Avon Lake 
and 5.64 lb. for Eastlake. based on the 
CRSTER modeling under Class A 
conditions with credit for a good 
engineering practice stack height as 
calculated under EPA‘s proposed stack 
height regulations, and 3.43/3.93 lb. for 
Avon Lake and 3.04 lb. for Eastlake 
based on the the same modeling using 
the existing stacks and assuming no 
credit for the new taller stacks. The first 
set of limitations was made immediately 
effective; the second sel of limits was 
made effective a year later in order to 
provide CEI with an opportunity to 
demonstrate through fluid modeling or 
field studies that the stack height 
increases were necessary to avoid 
excessive concentrations due to 
downwash. washes or eddies. 

Petitions for Reconsideration. In 
August 1980. CEL the North American 
Coal Corporation, the NACCO Mining 
Company, and the Northern Ohio Lung 
Association filed petitions for 
reconsideration. Petitioners requested 
that EPA provide an opportunity for 
comment on the June 1980. final 
rulemaking and reconsider the rule in 
light of comments received. CEI also 
requested that EPA stay the 
effectiveness of both sets of emission 
limitations during the reconsideration. 1 
The petitioners stated that they had had 
no opportunity to comment on the use of 
the CRSTER model and Class A 
stability, and on EPA’s stack height 
policy change as applied to CEI. 

EPA believes that it should provide 
the fullest possible opportunity for 
public participation in its rulemakings. 
EPA promulgates rules without 
providing every opportunity for public 
comment only when circumstances 
require immediate action. In this 
rulemaking, because the Ohio 
implementation plan and EPA’s 
commitment to the Sixth Circuit Court of 


’ The petition* Indicated lhat they were submitted 
under Section 907(d)(7)(B) of the Clean Air Act aa 
petition* for reconsideration of a final rule 
promulgated under Section 307(d) of the Act 
Section 907(d)(7)(B) requires CTA to reconsider such 
a final rule upon receipt of a petition showing 11) 
that grounds for an objection to a rule arose after 
the comment period, but within the time specified 
for )ud»dol review, and (2) that the objection is of 
central relevance to the outcome of the rule- 42 USC 
7W7(dM7KB) 

Regardless of whether these petitions meet the 
requirement* of Section JU7|dM7)|B). KPA is treating 
these petitions as requests for a comment period 
and for an administrative stay of the effective date 
of a rule under Section 10(d) of the Administrative 
Procedure Act S U.S.C. 706. 


Appeals required action by June 17. 

1980. the Agency was unable to provide 
as much opportunity for comment as il 
would have preferred to do. 

EPA believes that providing an 
opportunity for comment at this time on 
the June 1980 rulemaking will promote 
the goal of broad public participation 
Accordingly. EPA today solicits 
comments on its June 1980 promulgation 
of SO, emission limitations for CRTs 
Avon Lake and Eastlake power plants 
All comments received within 60 days of 
the publication of this notice will be 
considered. After careful consideration 
of all timely comments. EPA may. if 
appropriate, revise either or both sets of 
emission limitations. 

Request for Stay. CEl’s petition for 
reconsideration also requested that EPA 
stay both sets of emission limitations 
while the Agency responded to the 
petitions. However. CEI has failed to 
show that it satisfies the tests for 
granting a stay. In particular, CEI has 
not shown that a stay is needed to 
prevent substantial harm to itself. CEI 
recently informed EPA that it is 
currently meeting the 4.10/4.65 lb. 
emission limitations at its Avon Lake 
plant and the 5.64 lb. emission limitation 
at its Eastlake plant. In addition. CEI 
has failed to demonstrate that a stay is 
needed to prevent public harm. In fact, 
as stated in the June 24.1980. 
rulemaking. EPA's modeling indicates 
that the currently effective emission 
limitations arc necessary to prevent 
violations of the national SO, standards. 
Therefore, these limitations should 
continue in effect to protect public 
health. Finally, CEI has made no 
showing that it is likely to succeed on 
the merits. CEI's comment period 
request includes no new data or 
arguments for EPA lo evaluate in 
determining whether any revision to ihe 
emission limitations is necessary. EPA is 
therefore denying CEI’s request for a 
stay of (he effectiveness of the 4.10/4.65 
lb. and 5.64 lb. emission limitations. 

EPA has determined that it is 
appropriate to defer action on the stay 
request as to the second, more 
restrictive set of emission limitations 
which are based on the revised stack 
height policy. EPA believes that, if 
possible, the decision on that stay 
request should await promulgation of 
EPA’s final stack height regulations. 
However, EPA intends to rule on the 
requested stay as to the second set of 
emission limitations well before their 
effective date of June 24,1981, even if 
the stack height regulations hove nol yd 
been promulgated. 
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Summary 

EPA is today announcing a 60-day 
period for the submittal of comments on 
the emission limitations for CEPs Avon 
Lake and Eastiake power plants 
promulgated on June 24.1980. EPA is 
denying CEPs request for stay of the 
currently effective limitations of 4.10 or 
4.65 lbs SOi per MBTU (depending on 
sulfur content of oil burned) for Avon 
Lake and 5.64 lbs. SO* per MBTU for 
Eastiake. Therefore, these limitations 
remain in effect. EPA is deferring 
derision on CEPs request for stay of the 
3 43/3 93 lb. limitation for Avon Lake 
and the 3.04 lb. limitation for Eastiake. 
which become effective on June 24.1981 
unless CE1 demonstrates that certain 
stack height increases are necessary to 
avoid excessive concentrations due to 
down wash, wakes or eddies. 

(Section* 110 nnd 301 of the Clean Air Act. as 
amended, 42 U.S.C. 7410 and 7801) 

Dated junuary 19. 1981. 

Dousl'i* M. Coe lie. 

Administrator. 

|Ft Due nW a45 «m| 

■uimg coot 


40 CFR Part 52 
IA-5-FRL 1739-71 

Approval and Promulgation of 
Norattainmont Area Plans; Ohio 

agency; U.S. Environmental Protection 

Agcmy, 

ACTtON: froposed Rulemaking. 

summary; The purpose of today's notice 
is to announce receipt of a proposed 
revision to the Ohio State 
Implementation Plan, to discuss the 
results of EPA's review of that revision 
and tu invite public comment. The 
proposed revision is for the primary 
total suspended particulate (TSP) 
nonattainment area of Middletown. 

Ohio. This proposed revision consists of 
revised rule 08 of Chapter 3745-17 of the 
Ohio Administrative Code and a control 
program developed pursuant to rule 08 
for the ARMCO Middletown Works 
plant. EPA is today proposing 
conditional approval of this revision to 
the Ohio SIP. 

oate: Comments on this proposed 
revision to the Ohio SIP and on EPA's 
proposed action must be received by 
February 28.1981. 

addresses: Copies of the proposed SIP 
revision are available for inspection at 
the following addresses: 

United States Environmental Protection 
Agency, Air Programs Branch. Region 
V .230 South Dearborn Street. 

Chicago. Illinois 60604. 


Ohio Environmental Protection Agency. 

361 East Broad Street. Columbus. Ohio 

43216. 

WRITTEN COMMENTS SHOULD BE SENT 

TO: Mr. Cary Gulezian. Chief. 

Regulatory Analysis Section. Air 
Programs Branch. U.S. Environmental 
Protection Agency, Region V. 230 South 
Dearborn Street. Chicago. Illinois 60604. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Richard Clarizio. Regulatory 
Analysis Section. Air Programs Branch. 
U.S. Environmental Protection Agency. 
Region V. 230 South Dearborn Street. 
Chicago. Illinois 60604. (312) 886-8035. 
SUPPLEMENTARY INFORMATION: On 
March 3.1978 (43 FR 8962) and on 
October 5.1978 (43 FR 45993), pursuant 
to the requirements of section 107 of the 
Clean Air Act (Act), as amended in 1977. 
USEPA designated certain areas in Ohio 
as nonattainment with respect to the 
National Ambient Air Quality Standards 
(NAAQS) for carbon monoxide (CO), 
and ozone (03), sulfur dioxide (SO a ). 
total suspended particulates (TSP) and 
nitrogen dioxide (NO*). 

Part D of the Clean Air Act, which 
was added by the 1977 Amendments, 
requires each State to revise its State 
Implementation Plan (SIP) to meet 
specific requirements for those areas 
designated as nonattainment. These SIP 
revisions must demonstrate attainment 
of the primary standard as expeditiously 
as practicable, but not later than 
December 31,1982. In certain 
circumstances an extension is provided 
to no later than December 31,1987 for 
ozone and/or carbon monoxide. 

The requirements for an approvable 
SIP are described in a Federal Register 
notice published April 4.1979 (44 20372) 
and are not repeated here. Supplements 
to the April 4.1979 notice were 
published on July 2, 1979 (44 FR 38583), 
August 28, 1979 (44 FR 50371). 

September 17.1979 (44 FR 53761), and 
November 23.1979 (44 FR 87182). 

On )une 13.1980 and September 19. 

1980 the State of Ohio submitted 
proposed revisions to the total 
suspended particulate (TSP) portion of 
the Ohio SIP. 

These proposed revisions contained 
control strategies for each of the TSP 
nonattainment areas in the State. A 
control strategy for Butler County. Ohio 
which includes the primary 
nonattainment area of Middletown. 

Ohio, was contained in this submittal. In 
the December 1.1980 Federal Register 
(45 FR 79153). EPA announced receipt of 
these proposed revisions. Additionally. 
EPA indicated that it was reviewing the 
control strategies and proposed 
revisions and would propose rulemaking 
in the near future. 


On January 0. 1981. the Ohio 
Environmental Protection Agency (Ohio 
EPA) notified the EPA that, in lieu of the 
plan previously submitted for the City of 
Middletown, it will be submitting a 
revised control strategy for that area. A 
public hearing on the revised plan will 
be conducted in Columbus, Ohio on 
February 10.1981, with final adoption 
scheduled for March of 1981. The 
revised control strategy will consist of 
the following: (1) rules 01 to 11 of 
Chapter 3745-17 of the Ohio 
Administrative Code (OAC) (2) control 
programs developed pursuant to rule 08, 
which will reduce fugitive dust 
emissions from open fugitive dust 
sources located in the area, and (3) a 
modeling analysis which will assess the 
TSP emission In the area and will 
demonstrate attainment of the TSP 
NAAQS by December 31,1982. The 
major difference between the revised 
control strategy and the control strategy* 
submitted for Butler County. Ohio in 
June and September of 1980 is proposed 
rule 08. Proposed rule 08, which has not 
yet completed the necessary state 
procedures for adoption, requires most 
owners or operators of fugitive dust 
sources located in the area to develop 
their own control programs for 
decreasing fugitive emissions. Proposed 
rule 08 exempts from compliance the 
number 3 Blast Furnace, the number 15 
Basic Oxygen Furnace and the number 
16 Basic Oxygen Furnace located at 
ARMCO’s Middletown plant. 

Although rule 08 has not yet been 
adopted. EPA is today proposing 
rulemaking action on it because of its 
effect on the implementation of an 
existing Court Order. Under this Court 
Order. ARMCO must install equipment 
to control fugitive emission associated 
with its blast furnace and basic oxygen 
furnaces. Unless ARMCO secures 
approval from Ohio EPA and EPA of an 
emission control program which will 
ensure attainment and maintenance of 
the TSP NAAQS in the Middletown 
area, without additional control on these 
three fugitive sources, the company must 
submit by April 1.1981. its final 
engineering plans for these sources and 
must proceed with implementing the 
remaining elements of the Court Order. 

In an effort to expedite EPA’s 
rulemaking procedures and to prevent 
the installation of any unnecessary 
control equipment on these three 
sources, the State has submitted to EPA 
a copy of proposed rule 08. description 
of ARMCO’s control strategy, and the 
most recent monitored ambient air 
quality data for the Middletown area. 

The State, in its January 6,1981 letter, 
requested that EPA review the proposed 
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rule 08 and ARMCO's control strategy 
developed pursuant to it and proceed 
with Federal rulemaking. Additionally, 
the State indicated that in February, 

EPA would receive a copy of the 
modeling anulysis conducted for the 
area. This modeling analysis will 
indicate whether the revised control 
strategy will be adequate to ensure 
attainment of the TSP NAAQS by 
December 31.1982. 

It should be noted that, even though 
EPA is today proposing conditional 
approval of revised rule 08 and 
ARMCO’s control strategy. EPA will not 
complete Federal rulemuking until all 
state procedural requirements are 
satisfied and the regulatory and 
nonregulatory portions of this SIP 
revision are formally submitted by the 
Governor or his designee. Any 
substantive changes in the final SIP 
revision submitted which are not 
discussed or anticipated in this Federal 
Register notice will be addressed in a 
supplemental notice of proposed 
rulemaking. Additionally, it should be 
noted that EPA at this time, EPA is not 
proposing action on rules 01-07 and 09- 
11 of the OAC. Rulemaking on the 
adequacy of these rules will be 
discussed in a separate Federal Register 
notice. 

EPA's proposed action on this 
proposed SIP revision may take one of 
three forms: approval, conditional 
approval, or disapproval. A discussion 
of conditional approval and Its practical 
effect appears in the July 2.1979 Federal 
Register (44 FR 38583) and the 
November 23, 1979 Federal Register (44 
FR 67182). A conditional approval 
requires the State to submit additional 
materials by the specified deadlines 
negotiated between the State and EPA 
prior to final rulemaking. A conditional 
approval will mean that the restrictions 
on new major source construction in the 
area will not apply unless the State fails 
to submit the necessary material by the 
scheduled date, or if it is not approved 
by USEPA. Conditional approvals will 
not be granted without strong assurance 
by the appropriate State official(s) that 
the deficiencies will be corrected by the 
date specified. 

EPA will follow the procedures 
described below when determining if 
the requirements of the conditional 
approval have been met. 

1. When the State submits the 
required additional documentation. EPA 
will review the additional 
documentation. EPA will publish a 
notice of final rulemaking approving the 
additional documentation if it has 
determined that the public has had 
adequate opportunity to know and 
comment on the contents of the 


documentation. Otherwise, EPA will 
publish a notice in the Federal Register 
announcing receipt and availability of 
the submission and that the conditional 
approval is continuing pending EPA’s 
final action on the submission. 

2. EPA will evaluate the State’s 
submission and public comments on the 
submission to determine if noted 
deficiencies have been fully corrected. 
After review is complete, a Federal 
Register notice will either fully approve 
the plan if all conditions have been met, 
or withdraw the conditional approval 
and disapprove the plan. If the plan is 
disapproved the Section 110(a)(2)(l) 
restrictions on construction will be In 
effect. 

3. If the State fails to submit the 
required materials according to the 
negotiated schedule, EPA will publish a 
Federal Register notice shortly after the 
expiration of the time limit for 
submission. The notice will announce 
that the conditional approval is 
withdrawn, the SIP is disapproved, and 
the Section 110(a)(2)(l) restrictions of 
growth are in effect. 

It should be noted that the measures 
proposed for promulgation today will be 
in addition to, and not in lieu of. existing 
SIP regulations. The present emission 
control regulations for any source will 
remain applicable and enforceable to 
prevent a source from operating without 
controls, or under less stringent controls, 
while it is moving toward compliance 
with the new regulations; or if it 
chooses, challenging the new 
regulations. In some instances, the 
present emission control regulations 
contained in the federally approved SIP 
are different from the regulations 
currently being enforced by the State. In 
these situations, the present federally 
approved SIP will remain applicable and 
enforceable until there is compliance 
with the newly promulgated and 
federally approved regulations. Failure 
of a source to meet applicable pre¬ 
existing regulations will result in 
appropriate enforcement action, 
including assessment of noncompliance 
penalties. Furthermore, if there is an 
instance of delay or lapse of the new 
regulations, because of a court order or 
for any other reason, the pre-existing 
regulations will be applicable and 
enforceable. 

The only exception to this rule is in 
cases where there is a conflict between 
the requirements of the new regulations 
and the requirements of the existing 
regulation such that it would be 
impossible for a source to comply with 
the pre-existing SIP while moving 
toward compliance with the new 
regulation. In this situation, the State 
may exempt a source from compliance 


with the pre-existing regulation. Any 
exemptions granted will be reviewed 
and acted on by EPA either as part of 
these promulgated regulation or as a 
future SIP revision. 

Discussed below is a synopsis of the 
proposed control strategy and EPA’s 
proposed action on it. EPA solicits 
comments from all interested parties on 
both the proposed SIP revision and on 
EPA’s proposed action. 

Synopsis of Middletown Control 
Strategy 

To remedy the 'PSP nonattainment 
problem in the City of Middletown, the 
original strategy contained in the June 
and September submittals relied on 
OAC rules 01 (Definitions). 02 (Ambient 
Air Quality Standards), 03 
(Measurement Methods and 
Procedures), 04 (Attainment Dates and 
Compliance Time Schedules). 05 (Non- 
Degradation Policy). 06 (Classification of 
Regions). 07 (Control of Visible Air 
Contaminants from Stationary Sources). 
08 (Restriction of Emission of Fugitive 
Dust). 09 (Restrictions on Emissions and 
Odors from Incinerators) and 10 
(Restriction on Particulate Emissions 
and Odors from Fuel Burning 
Equipment) and 11 (Restriction on 
Particulate Emissions from Industrial 
Processes). 

On January 6,1981, the State Informed 
EPA that this orginal strategy would be 
revised for the Middletown, Ohio 
primary nonattainment area. Although 
the revised control strategy will rely on 
State adopted rules 01-07 and 09-11. 
previously adapted rule 08 will be 
revised. Revised rule 08 will require the 
owner or operator of a fugitive dust 
source located in the area to develop a 
control program for that source. The 
number 3 Blast Furnace and the 
numbers 15 and 16 Basic Oxygen 
Furnaces located at ARMCO’s 
Middletown Works plant are exempted 
from compliance with rule 08.1 fowever, 
for these sources, the new control 
strategy must have appropriate emission 
limitations which reflect status quo. 
Although the required fugitive dust 
control programs for all of the affected 
sources of fugitive emissions In the urea 
have not been submitted to EPA for 
review, the State did submit along with 
its January 6,1981 letter, a description of 
the open dust control strategy developed 
by ARMCO for its Middletown Works 
plant. This program, included as part of 
the Middletown control strategy, will 
reduce fugitive emissions in the area by 
implementing the following measures on 
plant property: reducing vehicular 
traffic, cleaning paved roads, treating 
unpaved surfaces with dust supressants. 
reducing bare areas by means of road 
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paving and vegetative cover and 
installing spray systems for coal and 
other storage piles. As part of the 
official SIP revision the State will 
gubmit the enforceable control strategy 
developed by ARMCO for its 
Middletown Works plant. 

ARMCO has been implementing this 
control strategy since approximately 
August 1. 1900. Since that time, the 
monitoring data for the area has shown 
that significant progress has been made 
in improving air quality. Although 
attainment of the TSP NAAQS has not 
yet been achieved, the continued 
operation of the ARMCO control 
strategy plus the implementation of 
controls on other sources in the area 
which will be regulated by rules 01-07. 
revised rule 08 and rules 00-10, should 
lead to attainment of the TSP NAAQS 
by December 31.1982. To ensure that 
the revised control strategy will be 
adequate to ensure attainment of the 
TPS NAAQS by December 31,1982, the 
State is requiring ARMCO to submit, 
prior to February 17,1981, a modeling 
analysis for the area. This modeling 
analysis, which will be submitted to 
EPA as part of the revised control 
strategy for the area, will be based on 
thi allowable emission rates for all the 
point sources located in the county, and 
will analyze the emissions impact of the 
control strategy at all of the monitor 
locations in the area. By performing this 
modeling analysis, a refined assessment 
can be made of the impact of the TSP 
control strategy on the ambient air 
quality in the area and whether 
attainment of the TSP NAAQS can be 
achieved by December 31, 1982. 

EPAV Evaluation and Proposed Action 

The monitoring data submitted for the 
area, although it does not show 
altoinment at the present time, does 
thow significant improvement in the 
TSP air quality in the area. In particular, 
•it the Screpco monitor for the period 
before implementation of the ARMCO 
control strategy (March-July 1980) the 
geometric mean value was 91 
mic. ugrams per cubic meter (91. p/m3). 
for the period after implementation of 
the ARMCO control strategy. (August- 
November 1980) this improved to 77 p/ 
m3. Based on this monitoring data; 
ARMCO's continued implementation of 

fugitive dust control program; and the 
individual control programs developed 
pursuant to revised rule 08, EPA 
i eheves that the revised control strategy 
developed for Middletown, Ohio will 
demonstrate attainment of the TSP 
NAAQS by December 31.1982. In order 
for EPA to verify that attainment of the 
]^>P NAAQS will be achieved by 
December 31,1982 EPA must evaluate 


and approve the modeling analysis 
developed for the area. The State 
indicated in its January 6,1981 letter 
that EPA will receive a copy of the 
modeling analysis by mid-February 
1981. 

The modeling analysis will be based 
on the allowable emission limitations 
for each of the point sources located in 
the county. The modeling analysis must 
include sufficient information for EPA to 
determine how the analysis was 
conducted and how the maximum 
hourly allowable and annual emission 
rates were calculated. In particular, 
information on the process weight rate, 
the uncontrolled emission rate, the hours 
of operation and. for boilers, the heat 
input must be included. Until EPA takes 
final action on rules 01-07 and 09-11 the 
emission limitations in the current 
federally approved SIP will be effective 
and enforceable. Therefore, EPA will 
examine the emission limitations for 
each point source in the modeling 
analysis to determine whether they are 
equal to or less stringent than the 
emission limitations contained in the 
current federally approved SIP. If the 
proposed emission limitations in the 
modeling analysis are equol to or less 
stringent than what is currently 
enforceable EPA can ensure attainment 
through enforcement of the existing SIP. 
EPA will approve the modeling analysis, 
if the modeling analysis: (1) contains the 
specific information outlined above and 
conforms with EPA modeling guidelines, 
(2) contains emission limitations for 
each of the point sources which are 
compatible with the emission limitations 
contained in the current federally 
approved SIP and (3) demonstrates 
attainment of the TSP NAAQS by 
December 31.1982. 

As stated previously, EPA will 
propose rulemaking on the approvability 
of rules 01-07 and 09-11 and rule 08 for 
the remainder of the State in a future 
Federal Register. In that Federal 
Register EPA’s proposed rulemaking 
action on these rules will be predicated 
on the enforceability of these rules and 
their compatability with the emission 
limitations utilized in the modeling 
analysis submitted to and approved by 
EPA. 

EPA will approve revised rule 08 if: (1) 
it is adopted by the State in its present 
form and submitted without any 
significant changes; (2) the modeling 
analysis meets the requirements 
described above; and (3) prior to EPA 
final rulemaking the state submits for 
approval or commits itself to submit on 
a schedule negotiated between the state 
and EPA, the individual enforceable 
control programs required by proposed 


rule 08 for each of the fugitive emission 
sources located in the primary 
nonattainment area. In addition. EPA 
will approve ARMCO’s control strategy 
developed for the sources at ARMCO’s 
Middletown Works plant if it is 
submitted to EPA as pari of the official 
SIP revision and if it contains 
enforceable measures which are 
consistent with the modeling analysis. 

Upon receipt of the modeling analysis 
and the enforceable ARMCO control 
strategy EPA will publish in the Federal 
Register a notice(s) which announces 
the availability of these documents and 
which extends the public comment 
period by an appropriate length of time 
so as to provide interested individuals 
an opportunity to comment on the 
acceptability of these documents. 

Pursuant to the provisions of 5 United 
States Code section 605(b), I hereby 
certify that the proposed rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. This action 
only approves state actions and imposes 
no new requirements. Furthermore, due 
to the nature of the federal-state 
relationship, as defined by the Clean Air 
Act, federal inquiry into the economic 
reasonableness of the state actions 
would serve no practical purpose and 
could be improper. 

Under Executive Order 12044 (43 FR 
12661), EPA is required to judge whether 
a regulation is “significant” and. 
therefore, subject to certain procedural 
requirements of the Order or whether it 
may follow other specialized 
development procedures. EPA labels 
proposed regulations as “specialized.” 1 
have reviewed this regulation pursuant 
to the guidance in EPA’s response to 
Executive Order 12044, “Improving 
Environmental Regulations,” signed 
March 29.1979 by the Administrator and 
I have determined that it is a specialized 
regulation not subject to the procedural 
requirement of Executive Order 12044. 

Interested persons are invited to 
comment on the revised Ohio SIP and on 
USEPA’s proposed actions. Comments 
should be submitted to the address 
listed in the front of this Notice. Public 
comments received on or before 
February 28,1981. will be considered in 
EPA’s final rulemaking on the SIP. All 
comments received will be available for 
inspection at Region V Office Air 
Programs Branch, 230 South Dearborn 
Street. Chicago. Illinois 60604. 

This Notice of Proposed Rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act as amended. 
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Dated: January 20. 1981 
|ohn McGuire. 

Regional Administrator 

|IH Dot tl-2m KtM l-aw41: *45 «w| 

Billing COOC «s«o-:w-m 


40 CFR Part 52 
(A-3-FRL 1739-4) 

Commonwealth of Pennsylvania; 
Proposed Revision of the 
Pennsylvania State Implementation 
Plan 

agency: Environmental Protection 
Agency. 

action: Proposed rule. 

summary: The Commonwealth of 
Pennsylvania has submitted a proposed 
revision to its State Implementation Plan 
to incorporate an alternative emission 
reduction option (bubble) plan. They 
have requested that the plan be 
approved for three greenhouse facilities 
of Andre Greenhouses, Inc. located in 
Southampton. Wyndmoor. and 
Doylestown. Pa. This plan consists of a 
bubble permit and regulations which 
apply only to the three Andre facilities, 
and allow the combustion of fuel oils of 
a greater suflur percentage than allowed 
by current regulations, provided that 
daily and weekly emission average do 
not exceed limit designed to be 
comparable to existing regulations. 
Natural gas will be combusted in one 
boiler at each facilty in order to meet 
the limits mentioned above while buring 
oil in the other boiler at each facility. 
These boilers range from 250 to 500 
horsepower apiece. The overall weekly 
and annual emissions from any of these 
facilities will not increase as a result of 
this plan. 

The Commonwealth has requested, 
and EPA has agreed, that bubble 
applications be proposed concurrently 
by EPA and the Department of 
Environmental Resources (DER) in order 
to expedite the approval process. 
Assuming that there are no public 
comments which would negatively 
affect the approvability of the bubble, 
and that the bubble proposal does not 
change substantively during the public 
comment period. DER and EPA can then 
concurrently issue final approval of the 
bubble. 

DATE: Comments must be submitted on 
or before February 28.1981. 

ADDRESS: Copies of the proposed SIP 
revision and the accompanying support 
documents are available for inspection 
during normal business hours at the 


following offices: 

U.S. Environmental Protection Agency, 
Air Programs Branch, Curtis Building, 
6th and Walnut Streets. Philadelphia. 

Pa 19106, ATTN: Patricia Sheridan 
(3AH10). 

Pennsylvania Department of 

Environmental Resources. Bureau of 
Air Quality Control. 200 North 3rd 
Street. Harrisburg. PA 17120. ATTN: 

Mr. James Hambright. 

Public Information Reference Unit. 

Room 2922. EPA Library U.S. 
Environmental Protection Agency. 401 
M Street. S.W. (Waterside Mall), 
Washington. D.C. 20560 
All comments on the proposed 
revision submitted on or before 
February 26,1981, will be considered 
and should be directed to: Mr. Gregory 
D. Ham. Air Programs Branch (3AH12), 
Air, Toxics and Hazardous Materials 
Division. U.S. Environmental Protection 
Agency. Region III, Curtis Building, 10th 
Floor. 6th and Walnut St reets , 
Philadelphia. PA 19106, ATTN: 
(AH026PA). 

FOR FURTHER INFORMATION CONTACT. 

Mr. Gregory D. Ham (3AH12). U.S. 
Environmental Protection Agency. 

Region III, Air Programs Branch. Curtis 
Building, 10th Floor. 6th and Walnut 
Streets. Philadelphia PA 19106. (215) 
597-2745. 

SUPPLEMENTARY INFORMATION: The 

proposed changes to the Pennsylvania 
regulations were submitted on 
September 30. 1980. the proposed 
changes will allow the implementation 
of an alternative emission reduction 
option (bubble) plan in accordance with 
EPA’s Bubble Policy published in the 
Federal Register on Tuesday. December 
11, 1979 (44 FR 71789). DER and EPA are 
processing this proposal concurrently. 
The public hearing was held by DER on 
December 17.1980. All comments 
received at the hearing and any written 
comments received by DER on or before 
Janaury 16,1981. will be considered. 

The Andre facilities consist of three 
greenhouse complexes, each heated by 2 
package boilers (ranging from 250 to 500 
horsepower). Two of these, located in 
Southampton and Doylestown. Pa., are 
located in the outer zone of the 
Southeastern Pennsylvania Air Basin, 
and are restricted to 1% sulfur content in 
fuel oils, or 1.2 lbs. SO*/million Btu heat 
input for sources burning other than fuel 
oils. The other, in Wyndmoor. Pa., is in 
the inner zone and is therefore limited to 
a sulfur content of 0.5%, or 1.0 lbs SO*/ 
million Btu heat input. 

The proposed bubble plan would 
allow for the combustion of 2.5% sulfur 
fuel oil (~6) in one boiler at each 


facility. The other boiler at each facility 
would bum nutural gas. The total 
emissions at each facility will not 
exceed previous emissions based on 
annual fuel usage data for the three 
previous consecutive years. In addition 
the averaging provisions protect against 
violations of the short and long-term 
SO* National Ambient Air Quality 
standards. Therefore, the air quality in 
the area will not be adversely affected 
The proposed regulations to 
implement this plan will become 
Sections 128.11, 128.12. and 128.13 of the 
Pennsylvania Air Resources Regulation*, 
for the Southampton, Doylestown. and 
Wyndmoor facilities, respectively. 

These Sections consist of five 
Subsections. Subsection (a) identifies 
the facility to which the Section applies 
Subsection (b) prohibits the owner or 
operator of the facility from storing or 
using No. 6 fuel oil with a sulfur content 
in excess of 2.5 percent by weight. 
Subsection (c) prohibits the owner or 
operator from causing, suffering, or 
permitting the SO* emission rate from 
the facility at any time in excess of a 
weekly average of 1.0 lbs. SO* per 
million Btu heat imput, and an hourly 
average maximum of 2.5 lbs. SO* per 
million Btu heat input for the 
Southampton and Doylestown facilities 
The Wyndmoor facility (Section 
128.13(c)) is limited to 0.5 and 2.5 lbs. 

SO* per million Btu heat input for the 
weekly and hourly maximum averages 
respectively. Subsection (d) would cause 
the Section to become null and void if 
one or more of the combustion units are 
permanently shut down. Subsection (e) 
relieves the facility listed in Subsection 
(a) from the requirements of Section 
123.22(e), (Sulfur Compound Emissions 
Combustion Units. Southeast 
Pennsylvania Air Basin), provided that 
the facility is in compliance with this 
Section and the terms and conditions of 
the operating permit issued for this 
facility. 

The public is invited to submit, to the 
address stated above, comments on 
whether the proposed changes to the 
regulations should be approved as a 
revision of the Pennsylvania State 
Implementation Plan. 

The Administrator's decision to 
approve or disapprove the proposed 
revision will be based on the comments 
received and on a determination of 
whether the amendments meet the 
requirements of Section 110(a)(2) of the 
Clean Air Act and 40 CFR Part 51, 
Requirements for Preparation, Adoption, 
and Submittal of State Implementation 
Plans. 

Under Executive Order 12044 EPA is 
required to judge whether a regulation is 
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"jrignifictnr and therefore subject to the 
pmcedural requirements of the Order or 
whether it may follow other 
specialized” procedures. I have 
reviewed this regulation and determined 
that it is a specialized regulation not 
subject to the procedural requirements 
of Executive Order 12044. 

[42 U S C. 7401.642) 

Da led December 30,1980. 

Alvin R. Morris, 

Acting Regional Administrator. 

;>y Due. 81-2821 Filed l-JO-41. a.4S| 

UU-VG COOf tMO-30-M • 


40 CFR Part 60 

(AD-FRL 1738-8 Docket No. OAQPS A-79- 

52) 

Standards of Performance for New 
Stationary Sources; Bulk Gasoline 
Terminals; Extension of Public Hearing 
and End of Comment Period 

agency: Environmental Protection 
Agency (EPA). 

action: Additional public hearing and 
extension of comment period. 

summary: This notice announces that 
the public hearing which will be held on 
January 21,1981, on the proposed new 
source performance standards for bulk 
gti jolme terminals will be continued on 
january 28.1981. This second public 
hearing day has been scheduled to 
provide interested persons who are 
unable to attend the January 21,1981, 
hearing an opportunity for oral 
pnsenlaiton of data, views and 
arguments concerning the proposed 
standard. The end of the comment 
period on the proposed standard has 
bef n extended until March 2a 1981. 
dates: The second public hearing will 
be held on January 28. 1981. beginning at 
1:00 P.M. Written comments to be 
included In the record on the proposed 
standard and written comments 
responding to. supplementing, or 
rrbutting written or ora! comments 
received at the public hearing must be 
postmarked no later than March 20, 

1981. 

adcresses: Comments on the proposed 
standards should be submitted (in 
duplicate if possible) to Central Docket 
Section (A-130). Attention: Docket 
Number A-79-52. U.S. Environmental 
Protection Agency. 401 M Street. SW.. 
Washington. D.C. 20480. 

Public Hearing . The January 21 public 
hearing will be held at E.R.C. 

Auditorium, R.T.P.. North Carolina 
27711. The January 28 public hearing 
w dt be held at the Office of 
Administration Auditorium. R.T.P.. 


North Carolina 27711. Persons wishing 
to present oral testimony at the (anuary 
28 hearing should, if possible, notify 
Mrs. Naomi Durkee, Emission Standards 
and Engineering Division (MD-13), U.S. 
Environmental Protection Agency. 
Research Triangle Park. North Carolina 
27711. telephone (919) 541-5271. 

FOR FURTHER INFORMATION CONTACT: 

Susan R. Wyatt. Standards Development 
Branch (MD-13). U.S. Environmental 
Protection Agency. Research Triangle 
Park. North Carolina 27711, telephone 
number (919) 541-5477. 

SUPPLEMENTARY INFORMATION: On 

December 17.1980, EPA proposed a 
standard of performance for new 
stationary sources; bulk gasoline 
terminals (FR Vol. 45. No. 244. p. 83128). 

It was also announced that a public 
hearing will be held on January 21, 1981. 
to receive oral comments on this 
proposal and that the end of the 
comment period would be February 17. 
1981. 

Subsequently EPA received a request 
fr om the National Tank Truck Carriers 
(NTTC) to postpone the hearing. 1VTTC 
represents for-hire tank truck owners 
who would potentially be affected by 
the standard, and requested the 
postponement to provide additional time 
to survey their members. NTTC has 
indicated that a one week delay will 
provide sufficient additional time. 

EPA agrees with this request. 

However, this request was not received 
in time to give^ufficient notice to 
persons planning to attend the (anuary 
21.1981, hearing. Therefore, the January 
21.1981, hearing will be held as 
scheduled. However, a continuation 
session of the hearing will be held on 
January 28, 1981, at 1:00 P.M. to hear 
NTTC comments and comments from 
any other persons who are unable to 
attend the |anuary 21.1981, hearing. 

Requests for a 60-day delay of the 
public hearing and a 60-day delay of the 
end of the comment period were 
received from the American Petroleum 
Institute. This request expressed the 
need for additional time to review the 
technical information in the proposal. 

As a result of this request, the end of the 
comment period has been extended to 
March 20.1981. 

Dated: (anuary 15.1981. 

David Hawkins. 

Assistant Administrator for Air. Noise . and 
Radiation. 

|Kft Doc K1>2»1 K>U*J t-25-01: *4* •») 

BtUJNO COOC 45*0-74-11 


40 CFR Part 60 
I AD-FRL 1739-11 

Standards of Performance for New 
Stationary Sources; Graphic Arts 
Industry: Publication Rotogravure 
Printing; Clarification 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed rule; clarification. 

summary: This document clarifies a 
proposed rule on the standards of 
performance for publication rotogravure 
printing presses that appeared at page 
71538 in the Federal Register of 
Tuesday. October 28, 1980, (45 FR 
71538). The action is necessary to cite 
the source of the referenced SIC product 
classes and to clarify what products are 
covered under these product classes. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Gene W. Smith, Section Chief, 
Standards Development Branch. 
Emission Standards and Engineering 
Division (MD-13). U.S. Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711, telephone 
number (919)541-5421. 
supplementary information: The 
Environmental Protection Agency is 
clarifying the proposed definition of 
“publication rotogravure printing press’* 
appearing in the first column on page 
71552 in the Federal Register issue of 
October 28.1980. This clarification 
notice is being published because 
several rotogravure printers and one 
State Agency requested clarification of 
the SIC product classes used to define 
“publication rotogravure printing press.” 
The source of the five-digit SIC product 
classes referenced in the proposed 
definition was not cited in the proposed 
rulemaking. These classes were taken 
from the 1972 Census of Manufacturers 
(U.S, Department of Commerce, Bureau 
of the Census. 1972 Census of 
Manufacturers. Vol II. Industry 
Statistics. Part II. SIC Major Groups 27- 
34. August 1976. p. 27B21-27B22). The 
above edition lists the following 
products under SIC codes 27541 and 
27543: 


Product 

Product 

Product 

ctaaa 

coda 

Ptfcftcabon Pnronq. Oawra 

27541 


--- . -— 

Magannaa and panodcafc, «iddng 

27541 

it 

magam and oorrac auppla«n*ntt 
lor StmSay newtpapor* 

27541 

33 

Magam and comic tugpMmanU for 



Sunday naanpapata 

27541 

35 

Catalog® ___ 

Oaclona* 

27541 

74 

TUphona - - -- 

Ofo. meudofl butoeu rafer- 

27541 

77 

anca aarvtcaa._.. 

27541 

79 
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Product 

Product 

daas 

Product 

coda 

Publication pnoUng gravure, nab 

27541 

00 

Atfrertwng Printing Gravure (Oavgnod 
to Ml products or aannrai) ■ 

77543 


AOrerireng prmang (direct mad, ndud 
mg caculara, Mttare, pampre»te 
cards, and prmted anvatopaa) -- 

77543 

41 

Osptey adrarireng 

Mere, nckdng outdoor aduar- 
Uvngi car caret*, and window — 

77543 

43 

Count*, and floor daplays. poml 
of-purchaaa. and othar printed 
dapiay malarial— --- 

77543 

45 

Preprinted rwwapapar reem (advariio 
mg Mppiementi no! regular* 

Mauad* 

Rofla, metudng and «poclaco> 

lor _ _ —.. .. 

77543 

46 

Sacbona (2 pago* or more) - 

27543 

47 

0 *m adreriiamg pnrrimg. metedng 
brochure* pampNate catalog 

ahatte areolar tefldar* announce 
manta, package maarte, boob jack 
ate. martat orculars, maga/ma «v 
•aria, etc 

77543 

49 





The use of SIC product classes will be 
deleted in final rulemaking. Instead, 
only the above list of products will be 
included in the definition of “publication 
rotogravure printing press.'* 

Dated: January 15.1961. 

David llawkins. 

Assistant Administrator for Air. Noise, and 
Radiation . 

|FR Doc. •l-SBBOKUc'd 1-2*41. ftin] 

BILLING COOC 6S*0-3*>tl 


40CFR Panel 
(A-5-FRL 1739-5J 

Designation of Areas for Air Quality 
Planning Purposes; Sulfur Dioxide; 
Indiana 

agency: Environmental Protection 
Agency. 

ACTION: Proposed rulemaking. 

Summary: EPA has modeled the 
ambient sulfur dioxide (S02) 
concentrations of Jefferson County, 
Indiana. This computer dispersion 
modeling predicts that violations of the 
secondary S02 national ambient air 
quality standard (NAAQS) occur in 
Jefferson County. EPA is proposing 
rulemaking for public comment which 
would redesignate Jefferson County, 
Indiana nonattainment for the 
secondary NAAQS. 

WRITTEN COMMENTS SHOULD 8E SENT 
TO: Gary Gulezian. Chief. Regulatory 
Analysis Section. Air Programs Branch. 
U.S, Environmental Protection Agency. 
230 South Dearborn Street. Chicago, 
Illinois 60004. In reply refer to: File B46. 
FOR FURTHER INFORMATION CONTACT 
Robert Miller, Regulatory Analysis 
Section. Air Programs Branch. U.S. 
Environmental Protection Agency. 230 


South Dearborn Street. Chicago. Illinois 
60604. (312) 886-6031. 

Technical information in the proposed 
redesignation is available at the above 
address and at: 

Docket #511-60-10, Control Docket 

Section. West Tower Lobby. Gallery 

1, 401 M Street. S.W.. Washington. 

D C. 20460 

Air Pollution Control Division. Indiana 

State Board of Health. 1330 W. 

Michigan Street, Indianapolis, Indiana 

46206. 

SUPPLEMENTARY INFORMATION: On 

December 19.1978, the Commonwealth 
of Kentucky petitioned the 
Administrator to determine if the 
Indiana-Kentucky Electric Corporation 
Clifty Creek Power Plant in Jefferson 
County, Indiana emits sulfur dioxide in 
excess of that amount allowed under 
section 128 of the Clean Air Act (CAAJ, 
as amended (44 FR 29495. May 21.1979). 
EPA held a hearing on this petition in 
June 1979. The record was twice 
reopened for public comment on 
November 5,1979 and December 5.1979 
(44 FR 63552 and 69978). EPA has not yet 
proposed its findings on Kentucky's 
petition. 

In partial response to this petition. 

EPA modeled the Jefferson County area 
utilizing the single source CRSTER and 
multiple source MPTER computer 
dispersion models. The meteorological 
input data for the modeling analysis was 
a combination of surface data from the 
Cincinnati Airport, tower data from 
Clifty Creek Liberty Ridge site and 
mixing heights from Dayton. Ohio. One 
full year of mcterological date (1976) 
was selected for input to CRSTER and 
MPTER. the emission inventory and 
plant operating parameters used in the 
modeling analysis represent maximum 
operating conditions. The source of the 
data was the Indiana Air Pollution 
Control Agency for all sources except 
Clifty Creek. The Clifty Creek data were 
obtained directly from Indiana- 
Kentucky Electric Company (IKEC): 
owner of the facility. Clifty Creek was 
modeled utilizing the following input 
parameters: an emission rate of 6.54 
pounds of S02/MMBUT (11.77 grams/ 
megacaloiie). a heat input per boiler of 
1984 MMBUT/hour (500 Gcal/hour), coal 
with an average sulfur content of 3.68 
percent and a heat value of 10,098 BTU/ 
pound (5 943 cal/g), and the pre-1971 
stack height of 682 feet (207.87 meters). 
Significantly higher stacks have recently 
been erected for the Clifty Creek facility. 
EPA utilized the pre-1971 stack height in 
its modeling, because credit for the 
increased stack height has not been 
justified under USEPA’s revised stack 
height policy, announced on June 24. 


1980 (45 FR 42279). That policy requires 
existing sources seeking stack height 
increases as part of a SIP revision to 
demonstrate through fluid modeling or 
field studies that the increased height is 
necessary to prevent excessive 
concentrations due to downwash. wakes 
or eddies. 

The CRSTER model was used to 
determine the location of the critical 
receptors in Indiana and Kentucky. Thf 
MPTER model was used to provide a 
higher resolution analysis at the critical 
receptor locations and to estimate the 
combined impact from Clifty Creek and 
background sources located within a 20 
km radius of Clifty Creek. The MPTER - 
calculated highest, Becond-highest 
concentrations, including background, 
for 3-hour and 24-hour averaging periods 
were 2015 pg/m3 and 255 pg/m3. 
respectively, for the critical receptor 
which is located 1.5 km NNW of Clifty 
Creek in Jefferson County, Indiana. 
Therefore, the modeling predicts that the 
primary, but not the secondary, S02 
NAAQS have been attained in Jefferson 
County. The highest, second highest 3- 
hour prediction occurred under Pasquill- 
Gifford Stability Class A meteorological 
conditions for 2 of the 3 hours. EPA has 
determined that Class A conditions can 
not be excluded in determining emission 
limitations for power plants (45 FR 
41501. June 19.1980). The modeling 
predicts that an emission limitation of 
4.19 pounds of S02/MMBTU (7.54 
g/Mcal) for Clifty Creek is necessary to 
attain the NAAQS. 

Because of these predicted violations 
of the 3-hour secondary NAAQS for S02, 
i.e., 2015 pg/m3 vs. the 3-hour standard 
of 1300 pg/m3. EPA notified Indiana on 
August 8.1980, that it intended to 
redesignate Jefferson County 
nonattainment for the secondary S02 
NAAQS under section 107(d) of the 
CAA. EPA requested all available data 
which the State had on Jefferson 
County's S02 status as required by 
Section 107(d)(2). The State responded 
on September 5.1980 by recommending 
that EPA not redesignate the County at 
this time because the State does not 
concur with the modeling methodology 
EPA has determined that the modeling 
was properly performed and. therefore, 
is proposing rulemaking for public 
comment which would redesignate 
Jefferson County, Indiana for S02 from 
“Cannot Be Classified" to “Does Not 
Meet Secondary Standards." The status 
of the S02 SIP for Jefferson County is 
discussed in the Rules and Regulations 
section of this issue of the Federal 
Register. In addition, if Jefferson County 
is finally designated as nonattainment 
for the secondary S02 standard, the 
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Stale will be required to submit a SIP 
revision to satisfy the requirements of 
Par! D of the CAA. EPA is soliciting 
public comments on its proposed 
redesignation of Jefferson County, 
Indiana for S02. 

pursuant to the provisions of 5 U.S.C. 
605(b). I hereby certify that this 
redesignation, if promulgated, will not 
have H significant economic impact on a 
substantial number of small entities. 

Thh proposed action imposes no 
regulatory requirements, but will only 
change an air quality designation. Any 
regulatory requirements which may 
become necessary as a result of this 
action will be dealt with in a separate 
action. 

Under Executive Order 12044 (43 FR 
126) RPA is required to judge whether a 
regulation is "significant" and. therefore, 
subject to certain procedural 
requirements of the order or whether it 
may follow other specialized 
development procedures. EPA labels 
these order regulations "specialized." I 
have reviewed this proposed regulation 
pursuant to the guidance in EPA’s 
response to Executive Order 12044. 
“Improving Environmental Regulations", 
signed March 29.1979, by the 
Administrator, and I have determined 
that it is a specialized regulation not 
subject to the procedural requirements 
of Executive Order 12044. 

(Section* 107 and 301(a) of the Clean Air Act, 

as amended.) 

Uateii December 18.1900. 

|ohn McGuire, 

Regional A dministrator. 
iw ix* n-aa ItW a 4» •«) 

Silling COO€ S664V-3S-M 


40 CFR Part 123 
ISW-4-FRL 1736-31 

Kentucky’s Application for Interim 
Authorization, Phase I, Hazardous 
Waste Management Program 

agency: Environmental Protection 
Agency. Region IV. 
action: Notice of public hearing and 
public comment period. 

summary: EPA has promulgated 
regulations under Subtitle C of the 
Resource Conservation and Recovery 
Act (as amended) to protect human 
Health and the environment from the 
improper management of hazardous 
waste Phase 1 of the regulations were 
published in the Federal Register on 
May 19. 1980 (45 FR 33063). These 
regulations include provisions for 
Authorization of State programs to 
operate in lieu of the Federal program. 
Today EPA is announcing the 


availability for public review of the 
Kentucky application for Phase I Interim 
Authorization, inviting public comment, 
and giving notice of a public hearing to 
be held on the application, 
date: Comments on the Kentucky 
Interim Authorization application must 
be received by March 2,1981. 

PUBLIC HEARINO: EPA will conduct a 
public hearing on the Kentucky Interim 
Authorization application at 7 p.m. on 
Monday, February 23,1981. The 
Commonwealth of Kentucky will 
participate in the public hearing. 
addresses: The public hearing will be 
held at: Capitol Plaza Tower 
Auditorium, Wilkinson Boulevard and 
Mero Street, Frankfort, Kentucky 40601. 

Copies of the Kentucky Interim 
Authorization application are available 
at the following addresses for inspection 
and copying by the public: 

(1) Division of Waste Management. 

State Department for Natural 
Resources and Environmental 
Protection, Pine Hill Plaza, 1121 
Louisville Road, Frankfort. Kentucky 
40601. telephone: 502/564-6716 

(2) Environmental Protection Agency, 
Regional Office Library, Room 121. 

345 Courtland Street N.E., Atlanta. 

. Georgia 30365, telephone: 404/881- 
4216 

(3) EPA Headquarters Library. Room 
2404. 401 M Street SW., Washington. 
D.C. 20460 

Written comments, requests to speak 
at the hearing, and requests for further 
information should be addressed to: 
Patricia S. Zweig. Residuals 
Management Branch. Environmental 
Protection Agency, 345 Courtland Street, 
N.E.. Atlanta. Georgia 30365, telephone 
404/881-3966. 

SUPPLEMENTARY INFORMATION: In the 

May 19. 1960 Federal Register (45 FR 
33063) the Environmental Protection 
Agency promulgated Phase I of its 
regulations, pursuant to Subtitle C of the 
Resource Conservation and Recovery 
Act of 1976 (as amended), to protect 
human health and the environment from 
Ihe improper management of hazardous 
waste. EPA’s Phase 1 regulations 
establish, among other things: the initial 
identification and listing of hazardous 
wastes: the standards applicable to 
generators and transporters of 
hazardous wastes, including a manifest 
system: and the "interim status" 
standards applicable to existing 
hazardous waste management facilities 
before they receive permits. 

The May 19 regulations also include 
provisions under which EPA can 
authorize qualified State hazardous 
waste management programs to operate 


in lieu of the Federal program. The 
regulations provide for a transitional 
stage in which qualified State programs 
can be granted Interim Authorization. 
The Interim Authorization program is 
being implemented in two phases 
corresponding to the two stages in 
which the underlying Federal program 
will take effect. In order lo qualify for 
Interim Authorization, (he State 
hazardous waste program must, among 
other things: 

(1) have been in existence prior to 
August 17.1960, and 

(2) be "substantially equivalent" to 
the Federal program. 

A full description of the requirements 
and procedures for State Interim 
Authorization is included in 40 CFR Part 
123 Subpart F (45 FR 33479). 

The Commonwealth of Kentucky has 
submitted a complete application to EPA 
for Phase I Interim Authorization. 

Copies of the Commonwealth's 
submittal are available for public 
inspection and comment as noted above. 

Conduct of Hearing 

The hearing is intended to provide an 
opportunity for interested persons to 
present their views and submit 
information for consideration by EPA in 
the decision whether to grant Kentucky 
Interim Authorization for Phase I of the 
RCRA program 

The hearing will be informally 
structured. Individuals providing oral 
comments will not be sworn in. nor will 
formal rules of evidence apply. 

Questions may be posed by EPA 
personnel to persons providing oral 
comments; however, no cross- 
examination by other participants will 
be allowed. 

The Commonwealth will testify first 
and present a short overview of the 
Kentucky’s program. Other commenters 
will then be called in the order in which 
their requests were received by EPA. As 
time allows, persons who did not sign up 
in advance but who wish to comment on 
the Commonwealth's application for 
Phase I Interim Authorization will also 
be given an opportunity to testify. Each 
organization or individual will be 
allowed as much time as possible for 
oral presentation based on the number 
of requests to participate and the time 
available for the hearing. As a general 
rule, in order lo ensure maximum 
participation and allotment of adequate 
time for all speakers, participants should 
limit the length of their statements to 
five minutes. 
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Dated: January 16.1981. 

John A. Little. 

Acting Regional Administrator. 
|KK Due airuj Flbd *«5 •»! 

KILLING COOC l»0-3»*e 


40 CFR Part 410 
(WM-FRL 1738-3J 

Textile Mills Point Source Category. 
Effluent Limitations Guidelines. 
Pretreatment Standards, and New 
Source Performance Standards 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of availability. 

summary: EPA is making available 
additional information relating to the 
proposed effluent limitations and 
standards for the Textile Mills Point 
Source Category as published October 
29,1979 (44 FR 62204). Some of the 
information is correspondence files not 
originally included in the administrative 
record. Other information relates to the 
removal of toxic pollutants by publicly 
owned treatment works (POTWs). In 
addition, this notice presents possible 
revisions to BOD, COD. TSS and total 
phenols effluent limitations and 
standards resulting from changes in 
subcategorization, expansion of the data 
base and modifications in statistical 
methodology. There are also new data 
that EPA is considering as a basis for 
changing the regulation relating to 
control of toxic metals in textile mill 
effluents. Finally, EPA is considering 
changing certain assumptions in its 
estimate of cost of the technologies 
selected for BCT. BAT, NSPS, PSES and 
PSNS. The purpose of this notice is to 
invite comments related to this 
information. 

DATES: A period of 45 days from the 
date of publication in the Federal 
Register will be allowed for submission 
of comments on this proposal. 

Comments must be submitted to the 
address below by March 13,1981. 
ADDRESS: Send comments to James R. 
Berlow, Effluent Guidelines Division. 
Environmental Protection Agency. 401 M 
Street SW., Washington. D.C. 20460 
Attention: EGD Docket Clerk. Textiles, 
(WH-552). A copy of the supporting 
information and all public comments 
submitted in response to this proposal 
will be available for inspection and 
copying at the EPA Public Information 
Reference Unit, Room 2404 (Rear) PM- 
213. (EPA Library), 401 M Street S.W.. 
Washington. D.C. 20400. The EPA 
information regulation (40 CFR Part 2) 
provides that a reasonable fee may be 
charged for copying. 


FOR FURTHER INFORMATION CONTACT: 

James Berlow (202) 426-2554. 
SUPPLEMENTARY INFORMATION: On 

October 29,1979. the Environmental 
Protection Agency proposed a regulation 
to establish best available technology 
economically achievable (BAT) and best 
conventional pollutant control 
technology (BCT) limitations for existing 
sources, new source performance 
standards (NSPS). and pretreatment 
standards for existing and new sources 
(PSES and PSNS) for the Textile Mills 
Point Source Category under the Clean 
Water Act. 33 U.S.C. 1251 et $eq (44 FR 
62204). The public comment period on 
the proposed regulation closed February 
15,1980. The Agency is now reopening 
the comment period for 45 days to 
accept public comment on the additional 
information discussed below. Public 
comment must be limited to the 
information discussed below. 

I. Correspondence Files and POTW’ Data 

When the Agency proposed the 
effluent limitations and standards, it 
compiled the administrative record of 
the Agency’s actions for review by the 
public. Subsequently, the Agency 
discovered that some general 
correspondence files of the project 
officer were not included in the 
administrative record. Therefore. EPA is 
adding these materials to the 
administrative record and making them 
available for public comment. 

In addition. EPA has developed 
information on the capability of publicly 
owned treatment works (POTWs) to 
remove toxic pollutants. These data are 
useful in determining whether pollutants 
“pass through” the POTW. Under 
Section 307(b) of the Clean Water Act. 
EPA must establish national 
pretreatment standards for pollutants 
that pass through. EPA’s approach in 
determining whether pollutants are 
passing through the POTW is based on 
the fundamental principal established 
by Congress that the amount of 
pollutants discharged by an indirect 
discharger and the POTW acting 
together should not exceed the amount 
of pollutants discharged by a direct 
discharger. In making this 
determination. EPA compares the 

C ercent of a specific pollutant removed 
y a POTW with the percent removal 
obtained by a direct discharger applying 
best available technology. If the POTW 
removes less than would be removed by 
a direct discharger, the pollutant is 
deemed to be passing through and EPA 
will establish technology-based 
pretreatment standards. EPA believes 
that these new data support its decision 
that toxic metals contributed by the 


textile industry pass through the POTWs 
and. accordingly, that indirect 
dischargers should protreat their 
wastewater. These data are being made* 
available in the Public Information 
Reference Unit and public comment is 
invited. For more information on the 
Agency’s pretreatment policy, persons 
are referred to the general p re treatment 
regulations. 40 CFR Part 403. 

II. Changes in Subcategorization 

In response to the comments 
submitted on the proposed regulation. 
EPA has reviewed the definitions of the 
industry subcategories. As a result of 
this review, the Agency is considering 
three changes. First. EPA would includr 
a separate subdivision of the Low Water 
Use Processing Subcategory for greige 
mills using water jet weaving. The 
wastewater discharged per ton of 
production is higher for these mills than 
the rest of the subcategory therefore 
justifying separate limitations for water 
jet weaving. In addition, water jet 
weaving is a new process which was not 
considered in the 1974 promulgated 
regulation. Second, several commented 
suggested that the proposed effluent 
limitations and standards for the 
subdivisions of the Woven Fabric 
Finishing Subcategory (Simple 
Processing. Complex Processing, and 
Complex Plus Desizing) encouraged the 
use of bleaching at mills in the Simple 
Processing Subdivision that also 
perform desizing on greater than 50 
percent of their production. By adding 
on unnecessary bleaching operation 
these mills would qualify for the 
Complex Plus Desizing Subdivision 
which has less stringent limitations and 
standards. EPA agrees that this situation 
is undesirable and is considering placing 
all mills dcsizing greater than 50 percent 
of their production in a single Desizing 
Subdivision. Mills desizing 50 percent or 
less of their production would continue 
to qualify for the Simple or Complex 
Processing Subdivisions based on the 
definition of those subdivisions 
provided in the proposed regulation (44 
FR 62210). Third. EPA is considering 
alteration of the definition of Knit Fabric 
Finishing—Complex Processing 
Subdivision to include mills that perforin 
fabric scouring on greater than 50 
percent of their production in addition to 
performing dyeing or printing operations 
on greater than 5 percent of their 
production. Scouring previously was not 
an operation that placed a mill in the 
Complex Processing Subdivision. The 
Agency has reviewed its data and found 
that fabric scouring contributes 
significantly to the wastewater 
discharge. Therefore, addition of 
scouring to the list of complex 
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processing operations is appropriate. 
This ' hangc would result in less 
stringent limitations and standards for 
the Complex Processing Subdivision 
because of the increase in the median 
wastewater discharge rate. The Simple 
Processing Subdivision also would have 
slightly more stringent limitations and 
standards. These more stringent 
limitations and standards are the result 
of a decreased median wastewater 
discharge rate and in the case of COD, 
an improved performance for biological 
treatment- This change is consistent 
with the public comments. 

Ill BOD, COD. TSS and Total Phenols 
Effluent Limitations 

EPA proposed BAT effluent 
limitations and NSPS for COD. TSS and 
total phenols and BCT effluent 
limitations and NSPS for BOD and TSS. 
(See 44 FR 62230-62241). EPA based 
these proposed limitations and 
standards on wastewater flow and 
pollutant concentration data acquired 
from textile mills in each of the nine 
Miboitegories. (See Sections V and VII 
of the Development Document for 
Effluent Limitations Guidelines and 
Standards for the Textile Mills Point 
Source Category (Proposed). EPA 440/1- 
79/0221). October 1979—hereinafter cited 
as Development Document). EPA 
derived the limitations and standards 
from the application of statistical 
techniques to the flow and • 

concentration data. (See Sections LX and 
X of the Development Document). 

During the process of examining the 
publu comments and developing the 
final regulation, EPA extensively 
reviewed the data base supporting the 
proposed limitations and standards. 

This review led EPA to make changes in 
the data base Including a request for 
additional data from 10 mills which had 
submitted only limited data to the 
Agency. In response to this request, the 
Agency has received a substantial 
amount of new data from the 10 mills. In 
addition. EPA reviewed and revised the 
Hatistical methods used to derive the 
effluent limitations and standards. 

fhe expansion of the data base and 
the modification of the statistical 
methodology, as well as minor changes 
in subcategorization (Section II), have 
resulted in changes in the BAT effluent 
limitations and NSPS for COD. TSS and 
total phenols and the BCT effluent 
limitations and NSPS for BOD and TSS. 

In this notice, EPA will discuss the new 
rnita. the modifications to the 
methodology, and the revised effluent 
limitations and standards. 


A. New Data 

EPA derived its proposed effluent 
limitations and standards from flow and 
concentration data from 75 textile mills 
(including three mills which provided 
flow data only). The 75 mills were 
chosen to establish the performance of 
extended neration activated sludge 
biological treatment—a technology that 
is the first step in BCT. BAT and NSPS 
technology for all subcategories. After 
the close of the comment period, EPA 
reevaluated the technology installed at 
the 75 mills and determined that nine of 
the mills should be deleted from the 
data base because those mills do not 
have the appropriate technology as 
defined by EPA. Data from another nine 
mills with the appropriate biological 
treatment technologies have been added 
to the data base. An explanation of the 
reasons for the deletion or selection of 
each of the mills is included in the 
record. In addition, EPA reviewed the 
data from the new group of 75 mills and 
concluded that additional data should 
be collected from 10 of the 75 mills 
because those 10 mills had provraed 
only limited data to the Agency during 
the initial data collection efforts. EPA 
determined that there was sufficient 
flow and concentration data from the 
other 65 mills. 

EPA intended that its data request 
would provide additional daily 
monitoring data. EPA specifically 
requested results of treatment 
technology performance for the most 
recent full year of operation in the hope 
that more complete data now would be 
available. AH 10 mills submitted new 
data. The new BOD, COD, TSS and total 
phenols data increase the number of 
data points submitted by these 10 mills 
from 115 to 2362. 

Because of the change and increase in 
the size of the data base, EPA has 
decided to include these new data in the 
data base and recalculate proposed 
effluent limitations and standards. EPA 
is making these new data available for 
public review and invites comment on 
the data and the decision to recalculate 
proposed effluent limitations and 
standards based on these new data. The 
revised effluent limitations and 
standards are presented below. 

B. Modification of the Methodology 

In deriving BOD. COD, TSS, and total 
phenols effluent limitations and 
standards, three critical elements are 
used. First, the long term average of 
effluent measurements is calculated for 
each mill’s biological treatment 
performance. Second, the variability of 
each mill’s biological treatment 
performance is determined and 


expressed as a variability factor. Third, 
an additional pollutant specific removal 
percentage is calculated for each 
technology selected for BCT, BAT, and 
NSPS. The proposed effluent limitations 
and standards are the product of the 
median long term average, median 
variability factor, and the removal 
percentage. Although this basic 
methodology remains unchanged, the 
calculation of each of these three 
elements has been altered. 

(1) Long Term A verage. 

The long term average is the 
arithmetic average of all individual 
effluent data points from each mill in a 
subcategory. The pollutant specific 
median long term average of all mills in 
each subcategory is used to determine 
the effluent limitation or standard. EPA 
has changed the effluent limitation or 
standard. EPA has changed the 
calculated long term average by 
substituting the previously described 
nine new mills in the group of 75 mills 
and adding the new data collected from 
the 10 mills. The new data from the 10 
mills resulted in revised long term 
averages for those 10 miUs. In addition, 
long term averages were derived for the 
nine new mills. 

The median long term averages which 
result from the new data are as follows: 


Table 1 .—Median tong-term averages for 
btok>g*cal treatment m mg/I 



BOO 

COO 

TSS 

TOW 
phsrv 
ois 

1. Wool scouring - . 

SO 

1.125 

230 

0 040 

2. WooI ftrtahtng__ 

4s Woven fabric hmahirv 

25 

m 

00 

000 

4b Wovsn fabric *n**v 

IS 

245 

40 

035 

compton processing 

4c. Woven fabric ftresftmg- 

20 

300 

40 

030 

detmng. 

5a. Krst t store ftrotang- 

2ft 

255 

56 

020 

SPdpb processing 

5b Knit t stone 

IS 

240 

36 

040 

oomple* processng. . 

Sc- Kna t store ftnahng-rio 

20 

200 

50 

006 

•wry products 

IS 

240 

35 

040 

•- Carpal ftnwNng ___ 

35 

205 

05 

100 

7 Stock and yem ftmahng * 

10 

150 

25 

060 

• Nonwovan manufacturing 

3S 

205 

65 

100 

• Felled fabric processing 

2ft 

215 

60 

000 


(2) Variability Factors. 

The variability factor expresses the 
relationship between a value that would 
be exceeded rarely by a pollutant 
discharge for a single day or the average 
of 30 days and the average value of all 
effluent data points for a mill. The 
pollutant specific variability factors for 
each mill previously had been 
determined from the ratios q/ the 
maximum observed month (average of 
monthly data) to the average month 
(mean of monthly averages) and the 
maximum observed day to the average 
month. The new methodology relies on 
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the Agency’s determination that 
pollutant measurements are a 
realization of a random variable with a 
lognormal probability distribution. The 
variability factors are defined as the 
ratio of the estimates of the 99th 
percentile of the daily or average 30 day 
distribution of effluent measurements to 
the estimated mean of the lognormal 
probability distribution. Therefore, the 
estimates of the 99th percentile and 
mean are derived from the theory of the 
lognormal distribution. A median 
variability factor for each pollutant is 
used to calculate the effluent limitations 
and standards for all subcategories. 

In addition, the Agency has modified 
the list of mills used to calculate 
variability factors. In deriving the 
revised limitations and standards 
presented in this notice, only those mills 
used to calculate the long term average 
wore considered for use in variability 
calculations. The Agency has 
determined that only the mills within 
this group which have provided 
individual data points for specific 


pollutants, rather than monthly averages 
or unspecified aggregates of data points, 
can be used to calculate variability 
factors for those pollutants. Some mills 
provided individual data points for some 
pollutants but did not provide individual 
data points for other pollutants. 
Therefore, approximately 25 to 30 of the 
75 mills are used for different pollutants 
in calculating variability factors. 

The variability factors which result 
from the revised methodology and new 
data are as follows: 

Median Daily Variability Factors: 

DOD. 3.25—TSS, 3.64. 

COD. 2.38—Total Phenols. 4.83. 
Median 30-Day Average Variability 
Factors: 

BOD. 1.30—TSS. 134. 

COD. 1.19—Total Phenols. 1.49. 

These variability factors are increased 
over those used previously with the 
exception of the 30 day factors for COD 
and total phenols. EPA is including a 
detailed discussion of the derivation of 


the variability factors and complete 
statistical methodology in the public 
record. (See memorandum entitled 
‘‘Revised Textile Industry Methodology ‘ 
by EPA’s Office of Analysis and 
Evaluation dated December, 1980). 

(3) Removal Percentage. 

The removal of BOD. COD. TSS. or 
total phenols (TP) after biological 
treatment provided by the technology 
identified as the basis for BCT, BAT, or 
NSPS previously was included in the 
calculation of limitations and standards 
as a single number for each technology 
and pollutant combination. As an 
example, multimedia filtration was 
estimated to remove 20% of COD. Upon 
reevaluating the data. EPA has 
concluded that separate removal factors 
should bo used for the Wool Scouring 
Subcategory, Wool Finishing and Felted 
Fabric Processing Subcategories, and a 
third set of factors for the other five 
subcategories. The removals used in 
developing the revised limitations and 
standards are presented in Tables 2. 3 . 
and 4. 


Tab to X—Remov/it Percentages Attainable by Apphcabon ot Best Corrvenbonal PoOutant Control Technology 

( BCT) • 


Wool BCOumg 

Treatment technology 

Wool ftreehng and 
letted tabnc 

Other aubcategonea 

BOO TSS 

BOO TSS 

BOO TSS 

MuftmodiA FiHraUon ----- 35 

CTwncal coagulation and muftmodui Wtiaucn . .— —— —-** 

45 55 ®0 

75 06 

25 45 

00 00 

• for rrSH wah production equal to or greater than production vies fcstad •» Table ® d ©a# notice BCT to* mBe below 
theaa production Wreta wodd namam unchanged t a. to OPT lematwne 

Table X—Removal Percentages Attainable by Appbcabon of Best Available Technology Economically 

Achievable ( BAT) 

Wool tooting 

Treatment technology 

Wool tiraafang and 
totted tabnc 

Ota aubcategonea 

TSS COO TP TSS COO TP 

TSS COO TP 

Multimedia Mkatton .— -— 43 10 30 

Chemical coagulation and mutomedia titration ...- «...... . 

00 30 30 

05 75 40 

45 15 tO 

80 55 36 


Table A— Removal Percentages Attamabfo by Appbcabon of New Source Performance Standards (NSPS) 


Treatment technology 

Wool acotamg 

i s 

i 

5 

Ota cetegone* 

BOO 

OOO TSS 

TP BOO OOO TSS TP 

BOO OOO TSS 

Miibmedia tioatton.. » 

Chenacal coagulation and rmiamedw 

■Mon-----— 

10 45 

30 55 30 00 30 

75 75 06 40 

25 16 AS 

00 56 00 


In Table 5 are the revised median unit oi production which facilitate the f r0 m a concentration to o mass 

wastewater discharge rates per mass conversion of limitations and standards discharge rale. 
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Tablt 5 —Meehan wastewater discharge rate 
per mass unit of production 


Subcategory 

1/1* 

(get/to) 

1 Woe* taxing— ---- 

_ 117 

(1.4) 

2 Wool Crafting-- 

304 4 

005) 

4 Woven tabnc fcnafeng 

(a) Srnpte processing __ 

- 7*7 

<021 

(to, Ccmplee processing .... 

- 07 0 

017) 

tC' Paws---. 

_ 1050 

02,7) 

5 w *aOnc Crvetvng 

-.■I Sanpce processing. 

_ 1170 

041) 

(b) Compton processing. 

_ 1220 

04 7) 

♦cj Horary product*. 

- 751 

(SSI 

• carpet tnetong 

- m 40 7 

(56) 

7 Stoct and yem Antahmg.. . 

~~ W 907 

(110) 

a tcywouan menutaciunng. 

- 400 

(4 0) 

a feeed fabnc process** ... 

- 212 7 

(25 5) 


(4) Methodology for Hosiery 
Manufacturing. Nonwoven 
Manufacturing, and Felted Fabric 

Pnvessing. 

After reviewing the data collected to 
establish the performance of biological 
treatment for the Hosiery Manufacturing 
Subdivision of the Knit Fabric Finishing 
Subcategory, EPA determined that the 
data used in the proposed limitations 
and standards was inadequate. As part 
of the data collection described 
previously, additional analytical data 
were obtained for biological treatment 
at hosiery manufacturers. In EPA’s 
enj? taring judgment, this data did not 
improve the Agency’s data base because 
the data do not reflect the performance 
possible with normal extended aeration 
activated sludge biological treatment. 
Therefore, in computing the long term 
average for the Hosiery Manufacturing 
Subdivision. F.PA is considering 
transferring the performance of 
biological treatment in the Simple 
Processing Subdivision of Knit Fabric 
Finishing with an adjustment for the 
difference in wastewater discharged per 
ton of production. This transfer is 
justified by the similarity in 
manufacturing operations, raw 
materials, and untreated wastewoter 
characteristics between the two 
subdivisions. As a result of this change 
in performance, chemical coagulation 
will not be necessary prior to 
multimedia filtration in order to meet 
BCT and BAT limitations. The 
technology which EPA is considering for 
BCi for large mills (as described below) 
and BAT is biological treatment and 
multimedia filtration. 

Adequate analytical data also were 
not available in order to determine the 
long term average performance of 
biological treatment for the Nonwoven 
Manufacturing and Felted Fabric 
Processing Subcategories. In the 
proposed effluent limitations and 
standards, EPA calculated this long term 
ptrformance based on the adequate 


analytical data available for untreated 
wastewater from these subcategories 
and the average removal of BOD. COD. 
TSS. and total phenols observed at 
biological treatment facilities in the 
other six textile industry subcategories 
(excluding Low Water Use Processing). 
Variability factors and removal 
percentages were calculated by the 
same procedure described above. EPA 
has reviewed the available data and is 
considering altering its approach. An 
engineering analysis of the 
manufacturing processes, combined 
with this analytical data, suggest that 
the performance of biological treatment 
in these two subcategories should be 
transferred from two specific 
subcategories in the textile industry 
instead of using the average removal 
observed in the entire industry. 

For the Nonwoven Manufacturing 
Subcategory, the performance of 
biological treatment for BOD. COD and 
TSS would be based on the long term 
average performance in the Carpet 
Manufacturing Subcategory adjusted for 
the difference in wastewater discharge 
per ton of production. The use of these 
data is appropriate because of the 
similarity in untreated wastewater 
concentrations of these pollutants. The 
manufacturing operations generating the 
pollutants also are similar in that 
bonding agents such as latex and 
acrylics are present in both 
wastewaters. The untreated total 
phenols concentration of 30 jAg/l is used 
in place of the long term average 
because it is EPA’s judgment that 
biological treatment will not reduce that 
concentration. 

For the Felted Fabric Processing 
Subcategory, the BOD. COD. TSS and 
total phenols biological and advanced 
treatment performance observed in the 
Wool Finishing Subcategory is being 
considered for calculation of the long 
term average. The use of these 
performance data is justified by the 
similarity in untreated wastewater 
concentrations, processing operations 
(especially fulling), raw materials (wool 
and wool blends) and processing 
chemicals. The calculations include an 
adjustment for the difference in the 
wastewater discharge rate per ton of 
production. 

C. Revised Effluent Limitations 

EPA has calculated revised BCT and 
BAT limitations and NSPS using the 
expanded data base, the modified 


statistical methodology and changed 
subcategories. These revised limitations 
and standards are presented in Tables 
6. 7. and 8 below. 

Table 6.—BCT Effluent Limitations 

Wool Scouring Subcategory 

CLeae toan 1 000 Mig/yr local production) 


Pofcjtanc 


Average of 
Maumum de#y vetoes 

tor any 1 tor 30 
day consecutive 




Kg/to* (or K>/1jOOO to) of 

raw grease wool 


800 

TSS 


toe S3 

&2 tei 


(1.600 kfcg/yr total production or greeter) 


Potman* 

Maximum 
tor any 1 

•toy 

Average of 
dady value* 
tor 30 
coneecuave 
•toy* 


Kg/kAg (or to/1,000 to) of 
raw grease woof 

BOO_ 

ij 

OS 

ti 

TSS 

5S 




Woo/ FnsstUng Subcategory 

(leee then 11*00 kkg/yr total production) 


Poautant 


Avenge 0 1 
Menmum dady raMi 
lor any 1 tor 30 



Kg/fckg iot t>/1.000 to) of 
product 


BOO -- 22.4 II 2 

TS§ - 352 170 


111,000 hig/yr total production or greater) 


PotoUnt 


Average of 
Uaumum defy vetoes 

tor any t lor 30 
day conaecuttva 

daye 


Kg/ttg (or to/1.000 to) o< 
product 


BOO 

TSS 


*1 24 

0.7 37 


Low Water Use Processing Subcategory * 
Genera! Processing 


PoNutant 


Average of 
Maximum deity vetoes 

tor any I for 30 

day consecutore 

•to* 


Kg/Ug (or to/1.000 to) of 
product 


900— - 14 070 

TSS ---- M JO 
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Low Water Use Processing Subcategory * 
Water Jet Weavmg 


PoAutar* 


Average Of 
jm »iM» 

ky any t kx 30 

<tey 


)V<?v't?/i /^^vjc Finishing Subcategory— 
Desiitng 

(let* Wan 15.200 kkg/y« tot* production) 


Kg/kAg (or to/ 1.000 to) of 
product 


BOD 


14 

14 


070 

70 


Woven Fabric Finishing Subcategory—Simple 
Processing 

(Lots fun 9.000 fckQ/yr total proAjdion) 


PoUitam 


Average of 

yn d*ly valuM 
lor any 1 tor 30 


Kg/kkg (or to/1.000 to) of 
product 


BOO 

TSS,. 


179 


30 

80 


(9.900 kkg/yr toil i producton or greaAar) 

Average ot 


BOO 


PoAiAan! 


♦or 30 
day conteoArve 
__ day* 

Kg/k*g (or to/i.ooo to) of 


1.2 

22 


29 

81 


(Vovw Fabnc Finishing Subcategory— 
Complex Processing 

(Law than 11.600 kkg'yr total producton) 

Average of 


tor any 1 to» 30 

dav 


Kg/\*g (or to/1.000 to) Of 
product 


BOO 
TSS _ 


86 

179 


33 

99 


(11.800 khQ/r total production or greeter) 

Average of 
Maumurn daty value* 
PoAuiant tor any 1 tor 30 


Kg/kkg (or to/1.'000 to) of 


BOO 


47 

7.7 



Poauant 

Average of 
Majomur* dafy vaton 

lor any 1 tor 30 

day coneecuOve 

day* 



Kg/Akg (or to/1.000 to) Of 
produci 

900 — 


89 33 

TtiC 


... __ 179 80 



(11200 hkg/yr total production or greator) 


Poauum 

Average Of 
Maauroum defy vak*e 

tor any 1 tor 30 

day coneocutrv* 

day* 



Kg/iAg (or to/1,000 to) of * 
product 

non 


94 2.5 



115 41 


/OVf fafwc Finishing Subcategory—Supple 
Processing 


lien fwt 11^00 kkg/yr total producton) 


PoAutan* 

Average cf 
Maumurn dafy vatoa* 

tor any 1 tor 30 

day oonaecuPve 

day* 



Kg/Ug (or to/1.000 to( of 
produci 

BOO 


10 25 



21 9 10 9 


(11300 kfcg/yr total production or greater) 


PoAutam 

Average of 
Uaavnum dafy vaton 

tor any 1 tor 30 

day PoneacuPv* 

day* 



Kg/ttg (or to/1.000 to) of 
produci 

BOO 


42 18 



81 29 


tf/tf Fabric Finishing Subcategory-Complex 
Processing 


(ten fwi 13.100 kkg/yr total producton) 


PoAutar* 

Average of 
Manroum dafy value* 

tor any 1 tor 30 

day consecutive 

day* 



Kg/Ug (or to/1900 to) of 
produci 

BOO 


10 25 

TSS 


218 10 9 


(13.100 Wig/yr total producton or greater] 

Awarage of 
Uaurrajrn defy value* 
PoAulanl tor any 1 tor 30 


Kg/kkg (or to/ljOOO to) of 
product 


BOO- 

TSS 


1 SO 

12.1 


25 

44 


potoy 
promulgated 


Knit Fabnc Finishing Subcategory—H osky) 
Products 

(Law fw> 7.900 kkg/yr tolaf prwtoctonl 


Pottuftam 


m dafy v»*> 
1 tor 30 


Kg/hAg (or to/1.000 to) cf 
product 


BOO 


SO 

219 


» 

109 


17000 kkg/yr total producton or paaiar) 


PoAuum 


Manrnwm dafy Win 
tor any 1 tor 30 


BOO 


Kg/Um (or to/1.000 to) Cf 


11 

19 


2-7 
S 2 


Carpet Finishing Subcategory 

(lam *w> MXO kkq/v w* produdm) 


Avengr »' 
laonmuro dafy veto?* 
jr any 1 tor 30 
day 


Kg/kfcg (or to/1.000 to) of 
product 


BOO 

TSS 


79 

119 


39 

15 


(12.200 kfcg/yr total producton or greater) 


Pollutant 


ter 30 


Kg/t*g (or to/1.000 to) c# 
produci 


39 

80 


18 

21 
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stock dr Yam Finishing Subcategory 

(IMS tmn 12.700 kkg/yr total production} 


Table 7—BAT Effluent Limitations 

Woof Scouring Subcategory 


Avaraga of 
jm daily vakwa 
' 1 lor 30 


Mnruntor *** 


Avar apt ot 


tor30 


Kg/kkfl (or to/1.000 to) ol 
product 


Kg/kkg (or to/1,00 to) of 


BOD 

TSS 


68 

174 


34 

17 


OOO 


TSS 


Total Phanoia 


284 

43 

0002 


Mfoo/ Finishing Subcategory 


[12.700 kkfl/yr t 


Avaraga oi 


PoAulant 


any 1 day 


tor 30 


Kg/Ug (or to/i.000 tot ol 


Kfl/kkg (or to/1.00 to) ol 
product 


COO 


000 

TSS 


73 

48 


to 

i r 


Total Phanoia 


303 

8-7 

0070 


Unwoven Manufacturing Subcategory 

(Laaa than 37.800 kkg/yr total production) 

A 

MaaJnw di 

PolManl tor any 1 tor 30 


Woven Fabric Fn/shing Subcategory—Stmpty 
Processing 


Avaraga of 


tor 30 


Kfl/kkg (or to/1.000 to) ol 
product 


any 1 day 


Kg/kkg (or to/1.00 to) ol 


COO- 


000 

TSS 


4S 

84 


ta 

34 


TSS __ 

Total Prtanda 


384 

81 

aoi2 


182 

22 


137 800 kkg/yr total production or graatar) 


Woven Fabric Finishing Subcategory— 
Complex Processing 


Poftutani 


Avaraga oI 
jm da#r vdm 
tor any 1 tor 30 


Potortant 


vn tor 
1 day 


Kg/Ug (or to/1.000 to) of 
product 


Kg/kkg (or to/1.000 to) Ol 
product 


coo 


B00„ 

rss 


34 
5 2 


14 

15 


Total 


88.7 

7.7 

0013 


288 

28 

0004 


Knt Fabric Finishing Subcategory —Simple 
Processing 


felted Fabric Processing Subcategory 


Woven Fabric Finishing Subcategory— 
Desizing 


r any 1 tor 30 


taadmum lor 

•**<*¥ rJZ. 


Kg/kkg (or to/1400 to) ol 
product 


800 

TSS 


COO 


68 

148 


TSS-. 

Total Phanoia 


Kg/kkfl (or to/1.000 to) ol 
product 

Ml 27.5 

115 41 

0.010 0003 


wntor 
1 day 


any 1 day 


COO. 


1421 

19 

0.001 


Total Phanota 


Kfl/kkg (or to/1.000 to) ol 
product 

57 8 288 

41 29 

0 020 0008 


Knit Fabric Finishing Subcategory—Complex 
Processing 


Avaraga of 
da#y vakm 

Kir 30 


COO 


185 

37 

0021 


Total P frano * 


Kfl/kkg (or to/1.000 to) ol 
product 

•80.0 <300 
121 44 

0045 0015 


• Thao# vatoaa ara oqual to OPT Wtda lha vafcaa cafcu> 
latad from tho currant data bau woUd ba 700 tor a darfy 
maamum and 351 tor a 30 day avaraga. 4 a tha Agancya 
poicy toat BAT aHi not ba laaa atrangant than tha BPTvakia 
prormAgalad « 1874 EPA aokctfa c omrwant on tha ap> 


Knrt Fabric Finishing Subcategory—Hosiery 
Products 


Petulant 


Avaraga of 

Macnmumlor 


COO. 


Kfl/kkg (or to/1.000 to) ol 
product 

388 18.4 

52 18 

Kfl/kkg (or to/1.000 to) ol 
product 


Total Rtanoto 


0013 


0884 


Carpet Finishing Subcategory 


PoAutam 


mm tor 
i day 


Kfl/kkg (or to/1.000 t» ol 


COO 


TSS 


Total Rianata 


27 1 
60 
0020 


134 

21 

0007 


Stock dr Yam Fmisfxng Subcategory 


lawman tor ’** 

any l day 


Kg/kkfl (or to/1.000 to) 0l 


OOO 


TSS __ 

Total Phono* 


286 

4ft 

0021 


144 

1.7 

0007 




17.0 

458 
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Nonwoven Manufacturing Subcategory 


PottuUnt 


lor 

mny 1 day 


Kg/tag (or to/1,000 t» 0 * 
product 


COO 


Felted Fabnc Processing Subcategory 


Kg/tag (or t)/1.000 K» d 
product 

1008 54® 

45® 1«® 

0081 0 026 


Table 8—NSPS Effluent Limitation* 

Woof Scouring Subcategory 


Average & 

— w 22: 

a* 

Kg/tag (Or to/1800 t>| d 


ooo .. 


1 2 

OS 



284 

142 

T8S-.. 


S3 

18 

Total Phanoto 


000 2 

0001 


Wool Fimshtng Subcategory 


Potoitad 


Mat 1 day 


•or 30 


Kg/tag (or to/1800 In) d 
product 


000—— 


81 

2.4 

rvm 


303 

10S 

r$s 


87 

3 7 

Total Pbend* 


8070 

0021 


Low Water Use Processing Subcategory— 
General Processing 


PdMant 


Kg/tag (or to/1.000 *8 d 
product 


arm _ 

040 

0 16 

OOO - —_ 

•28 

• 1.4 

TSS - 

_ 0 57 

02 


Lo* Water Use Processing Subcategory— 
Water Jet Weaving 


PdKilant 


Knit Fabric Finishing Subcategory—Compu * 
Processing 

Average i 

“fm? “too* 


Kg/tag (or to/1.000 88 d 
product 


Kg/tag (or to/ 1.000 to) d 
product 


BOO 



69 

26 

000 . 

02 

12 

OOO 



168 

94 

COO 

37 5 

16S 

TSS —. 



47 

17 

TSS 

4 49 

16 





Total Pbonoto --- 

0.003 

00»tf 


Woven Fabnc Finishing Subcategory-Simple 
Processing 


Knit Fabric Finishing Subcategory—Hosiery 
Products 


Pdkitant 


Maximum lor 
any t day 


Kg/tag (or to/1.000 told 
product 


TddPftanda 


Woven Fabric Finishing Subcategory— 
Complex Processing 



Pctoitad 

Maxrman tor 
any l day 

Avaragi' A 

*vsr 

comocufv 

day* 



Kg/tag (or to/1.000 lb) ol 
product 

arm 


14 

06 

mn 


195 

96 

T«<* 


18 

07 

Total Pbanota 

aoio 

0003 


Avar ago d 

Manmum lor 

•"* corSU 


Ce/pef Finishing Subcategory 


r 30 


Average ^ 


Kg/tag (or to/1.000 to) d 
product 


Kg/tag (or to/1.000 to) d 


000- - 

_ 25 

10 


product 


OOO _ _ _. 

316 

158 




TSS 

28 

18 

BOO 

81 

06 

a p^MknnU 

0009 

0003 

coo . 

144 

71 




TSS 

22 

09 




Total Phend*... 

0.014 

0005 


Mferen fabric Finishing Subcategory— 
Desiring 


Stock A Yam Finishing Subcategory 


Maximum lor 
any 1 day 


Average d 
da*y vataaa 

lor 30 


Potoilant 


Average d 

rrximtor 

'*** oonaLcx^ 


Kg/tag (or to/1,000 to) d 
product 


Kg/tag (or to/1.000 to) e* 


0OO 

_ 14 

1.4 


product 

coo 

291 

146 


18 05 

TSS -—. 

42 

18 

coo . 

15.7 79 


0006 

0.002 

TSS. 

17 07 




Total Promote 

0815 0 005 


Average d 
datfy value* 

tor 3 0 
conaecutivo 


Fabric Finishing Subcategory-Simple 
Processing 


Pottuunt 


any 1 day 


Nonwoven Manufacturing Subcategory 

Aveteg* >* 

—- 


Poauum 


any 1 day 


Kg/tag (or to/1,000 to) d 
product 


Kg/tag (or to/UOOOW^ 
product 


* Thm vduaa ara equal to BPT WMr toe Mm catar- 
tetad trom t>a currant data baaa »odd ba 3 4 lor a da*y 
maximum and 1 7 lor a 30 day average, a * toe Agency * 
pokey »wtf NSPS w* nd ba tot samganl toan toa BPT 
value prormigatad at 1974 EPA total comment on VM 


non 

22 

09 

BOO __ 

16 

07 

COO 

305 

153 

COO -- 

123 

62 

TSS 

29 

1.1 

TSS _ 

18 

gilt? 

Total Phanota 

0015 

0005 

Total Ptienoto .....-- 
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ftncd Fabric Processing Subcategory 


PnfcJiaN 


Manmum tor 
any I (toy 


AvaraQf of 
da#r vatoaa 

tor 90 


Kg/kkg (or to'1.000 to) Of 
product 


BOO.— -.. 

68 

28 

ooo .. 

274 

136 

TSS- 

68 

26 

Total PTW'da-—— 

0048 

0015 


Extensive analyses performed on the 
data, before and after the recent data 
acquisition, demonstrated that the 
differences among the proposed and 
newly derived limitations and standards 
arc primarily due to the expanded data 
base now available and changes in 
subeategorization, and not to the revised 
statistical methodology. 

IV. To\i< Metals Effluent Limitations 

EPA proposed BAT effluent 
limitations. NSPS, PSES and PSNS for 
three toxic. metals—copper, chromium 
and zinc. (See 45 FR 62230-62241). EPA 
bttfUMi the proposed limitations and 
standards on performance data of 
chemical coagulation/flocculation and 
sedimentation (commonly referred to as 
chemical coagulation) from the 
electroplating industry. Since the 
proposal, the data base for calculating 
the toxic metals effluent limitations and 
standards has been greatly expanded. 
EPA ib making these new data available 
for public inspection and comment. 

These new data will be the basis for 
calculating final toxic metals effluent 
limitations and standards. The final 
limitations and standards will change 
from ihc proposed limitations and 
standards. A detailed discussion of the 
new data, limitations, and standards 
follows below. The public is urged to 
review the new data, limitations, and 
standards and submit comments on 
EPA‘5 proposal to base final toxic 
metals effluent limitations and 
standards on these new data. 

A. New Data Base 

As explained above, the proposed 
toxu: metals effluent limitations and 
standards were based upon the 
performance of chemical coagulation In 
the electroplating industry. Substantial 
additional data have become available 
from the BAT studies for metal finishing 
(which now includes electroplating), coil 
coating, porcelain enameling, battery 
manufacturing, and copper forming 
industries, These data show that 


chemical coagulation will achieve the 
following concentrations: 

Table 9 

Concentrator* mg/i 


30-day 


Oaay 


Ccppar 


2nc 


08 20 

07 IS 

0.7 1.5 


Based upon these revised toxic metals 
data and comments submitted in 
response to the proposed regulation, the 
Agency is reexamining its proposed 
toxic metals effluent limitations and 
standards for textile mills. EPA intends 
to revise the limitations and standards 
for copper, chromium, and zinc in the 
final regulation based upon the 
performance of chemical coagulation in 
reducing toxic metals in the metal 
finishing, coil coating, porcelain 
enameling, battery manufacturing, and 
copper forming industries. 

There are a number of reasons 
supporting EPA’s use of chemical 
coagulation performance data in other 
industries as a basis for deriving 
effluent limitations and standards for 
the textile industry. First, the 
performance of chemical coagulation 
has been demonstrated as an effective 
treatment technology in the textile 
industry. Pilot plant data demonstrate 
that chemical coagulation can be 
effectively installed as a treatment 
technology for textile mill wastewater. 

In the proposal. EPA selected chemical 
coagulation (in conjunction with 
multimedia filtration at most existing 
woolen mills and all new sources) as the 
control option for meeting proposed 
NSPS. PSES and PSNS for all pollutants 
in eight subcategories and for meeting 
BAT limitations in the Wool Finishing 
Subcategory and the Hosiery Products 
Subdivision of the Knit Fabric Finishing 
Subcategory. Second. EPA is relying on 
treatment data from these industries for 
the same toxic metals—copper, 
chromium and zinc—as will be 
controlled in the textile industry. Third, 
the concentrations of the three metals in 
the untreated wastewater of the textile 
industry do not exceed 10 mg/I. This is 
within the range observed in the other 
industries. Finally. EPA does not believe 
that uny differences in the 
characteristics of the wastewater from 
textile mills as compared to wastewater 
of the other industries will alter the 
performance of chemical coagulation in 
removing toxic metals. Taking the above 
factors into consideration. EPA believes, 
based upon its best engineering 
judgment, that the limitations are 


achievable in the textile industry. These 
factors support reliance on the chemical 
coagulation performance data for 
deriving textile effluent limitations. 

B. Effluent Limitations and Standards 

EPA has derived toxic metals for BAT 
effluent limitations. NSPS, PSES and 
PSNS based upon the performance of 
chemical coagulation in the above 
named industries. The limitations and 
standards were derived by converting 
the concentration performance data in 
Table 9 to production-based mass 
limitations and standards. This 
conversion uses the attainable 
concentrations in Table 9 multiplied by 
the median wastewater discharge rate 
per ton of production shown in Table 5. 

In Table 10 are the BAT effluent 
limitations. NSPS, PSES and PSNS 
calculated from the performance data 
for chemical coagulation in the metal 
finishing, coil coating, porcelain 
enameling, battery manufacturing and 
copper forming industries. 

Table 10—BAT, NSPS and Mass Limitations 
for PSES and PSNS 

Wool Scouring Subcategory 

Avarap# of 
Mftjomt** darty vaiuaa 
Petulant lor any I tor 30 


Kg/fcXg (or to/1,000 to) Ot 



002 

0000 

Total dnmm _ 

002 

0008 

Total Unc ... 

002 

0008 


Wooi Finishing Subcategory 


Poamwtt 


Avaraoa of 
da*y vafcm 
1 tor 30 


Total 
Total chromium... 
Total me .-- 


K*/kkg (or to/1.000 to) of 
product 

061 024 

055 021 

0 46 021 


Woven Fabnc Finishing Subcategory—Simple 
Processing 


Avarof 

da*y aaiiaM 

tor any 1 tor 30 


Kg/kkg (or to/1.000 to) of 
product 




015 

008 

Total chrorman 


014 

0-05 

Total me 


012 

006 
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Woven Fabric Finishing Subcategory— 
Complex Processing 


Average Of 
Maximum deify value* 

Potoiant lor any 1 lor 30 

day conaacutna 

day* 



Kg/kkg (or to/1.000 to) O* 


product 

Total copper .. 

020 006 

Total chromum 

016 007 

Total imc 

_ 016 0.07 


Woven Fabric Finishing Subcategory— 
Desamg 


Average of 
Maximum daily value* 

Pollutant lor any 1 lor 30 

day conaecufee 

days 


Kg/kkg (or to/1.000 to) of 
product 




021 

006 

Total chromum 

. - ' 1 . * - 

01ft 

008 

Total imc 


016 

008 


Knit Fabric Finishing Subcatogory—Stmpfe 
Processing 


Average of 
Manrvum dally value* 

Poimam lor any 1 tor 3 0 

day coneecutova 


Kg/kkg (or to/1.000 to) of 
product 


Total coppar 


024 

006 

Total chromum 


021 

006 

Total imc 


018 

008 


Knit Fabric Finishing Subcategory—Complex 
Processing 


Average of 
Maximum daily value* 

Podutan! tor any 1 tor 30 

day consecutive 


Kg/kkg (or to/1.000 to) of 
product 


Total coppar 

026 

010 


0 22 

006 

Total tone.. 

018 

006 


Knit Fabric Finishing Subcategory—Hosiery 
Products 


Average of 
Maamum darfy valuea 

Poimam tor any 1 tor 30 

day contecullve 

day* 


Kg/kkg (or to/1.000 lb) of 
product 


Total gufpf 

0.15 

006 

Total chroma* 

0 14 

0.06 

Total me 

0 11 

006 


Carpet Finishing Subcategory 


Averaga of 
Mcnmun defy valua* 
Poimam tor any 1 tor 30 

day oonaacutrva 
(toy* 


Kg/kkg (or to/1.000 to) ol 
product 


Total coppar —---- 

Total cTvomum . 

006 

..._ 006 

004 

003 

Total arc 

0.07 

003 



Stock and Yam Finishing Subcategory 

Poautant 

Maximum 
tor any 1 
Oay 

Avaraga of 
darfy valua* 
M 10 
conaacufcva 
dWi 


Kg/kkg (or to/1.000 to) ol 
product 


Total coppar ---— 

016 

008 

Total chroma* . 

- 0.17 

007 

Total anc 

016 

0.07 


Nonwoven Manufacturing Subcategory 


Poautom 

Maxinxjm 
tor any t 
<*7 

Avaraga of 
daiy valua* 
for 30 
conappJfrvn 

day* 


Kg/kkg (or to/1.000 to) 0* 
product 

Total topptr 

_ 006 

003 

Total chromium 

007 

003 

Total anc. . 

006 

003 


Felted Fabric Processing Subcategory 


PoAutant 

Avar ago ol 
Maamum daiy valua* 

tor any 1 tor 30 

day conaacuav* 

day* 


Kg/kkg (or to/1,000 told 
product 

Total ooppar 

043 017 

Total chromum _ 

02« 015 

Total anc 

032 015 


PSSS and PSNS—AN Subcategones 

Po8utam 

Avaraga of 
Maamum d»Jy valua* 

tar any 1 tor 30 

day conaacutrva 

day* 

MMqrama par Mar (mg/1) 


Total coppar 

20 

0 8 

Total chromon .... 

IS 

07 

Total imc 

IS 

07 


As explained above. EPA derived 
these effluent limitations and standards 
by assuming operation of chemical 
coagulation. EPA believes that existing 
textile pilot plant performance data (See 
Sections V and VU of the Development 
Document) and the performance data 
from the other industries support its 
decision that textile mills will be able to 
meet the above limitations and 


standards with the proper operation of 
chemical coagulation. 

EPA’s decision also is supported by 
limited textile pilot plant data indicating 
that biological treatment, chemical 
coagulation and multimedia filtration 
can meet or exceed the metals removal 
performance in the other industries EPA 
expects that many dischargers will 
install multimedia filtration to meet BAT 
limitations and NSPS for total 
suspended solids, chemical oxygen 
demand and total phenols and NSPS 
and BCT (at large plants) limitations for 
biochemical oxygen demand. EPA. 
however, presently plans to base the 
effluent limitations and standards for 
copper, chromium and zinc on the 
performance of chemical coagulation 
alone since the Agency does not haw 
sufficient data from the textile industry 
to quantify the improvement in metals 
removal from multimedia filtration. Nor 
does EPA have sufficient data in other 
industries on which to judge the 
performance of multimedia filtration m 
removing toxic metals from textile 
wastewater. 

V. Estimate of Technology Costs 

In the process of reexamining effluent 
limitations and standards for toxic 
metals removal, F.PA also is considering 
changes in certain assumptions in the 
estimate of the cost of the selected 
technologies. These changes are not 
expected to increase the economic 
impact projected for the proposed 
regulation. In fact, the new estimates of 
technology costa may reduce the impact 
of the final regulation. EPA is soliciting 
comments on each of these possible 
changes. The economic analysis of the 
proposed regulation was published in 
November 1979. Additional copies of 
this analysis are available from Ms. 
Mary Ives. EPA Office of Analysis and 
Evaluation. (WH-586), 401 M St., S.W . 
Washington. D.C. 20460, Telephone No 
(202) 426-2817. 

A. DAF Technology for Wool Scouring 

In the proposal. EPA assumed the use 
of chemical coagulation (without 
sedimentation) and dissolved air 
flotation (DAF] for meeting BCT and 
BAT limitations and NSPS for the Wool 
Scouring Subcategory. EPA is 
considering changing this assumption so 
that the technology of choice for meeting 
the effluent limitations and standards 
(for all pollutants except toxic metals I in 
the Wool Scouring Subcategory would 
be multimedia filtration. This change 
would be made in response to comments 
questioning the capability of DAF to 
achieve the proposed wool scouring 
limitations and standards. Pilot plant 
studies have demonstrated the effective 
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performance of multimedia filtration 
following hi logical treatment (BIT). 

£PA's assumption that multimedia 
filtration rather than DAF would be 
installed will result in a decrease in 
costs for compliance with the regulation. 

EPA had originally identified DAF as 
a preferable treatment technolgy when 
high concentrations of oil and grease 
were present. Facilities with substantial 
oil and grease in the effluent following 
biological treatment may find that DAF 
is a more effective method of attaining 
the BCT and BAT limitations and NSPS. 

B. Substitution to Comply with BAT or 

NSPS 

In assessing the economic impact of 
compliant* with the BAT effluent 
limitations and NSPS for toxic metals, 
EFA assumed that mills in Subparts A 
and D through H (wool scouring and 
nonwmden mills) would have to install 
multimedia filtration. 

The Agency believes that most mills 
in the wool scouring and nonwoolen 
subcategories will be able to substitute 
dyes, functional finishes, and other raw 
materials with materials not containing 
copper, chromium or zinc. thereby 
achieving the effluent limitations and 
standards discussed above at no 
additional cost. Therefore, the Agency is 
considering, for purposes of the final 
economic analysis, adoption of the 
assumption that wool scouring and 
nonwoolen textile mills will be able to 
meet toxic metals effluent limitations 
and standards at no increased cost. This 
assumption is supported by wastewater 
data which show that the untreated 
wastewater at only seven of 48 wool 
scouring and nonwoolen mills exceeded 
the concentrations attainable by 
chemical coagulation. One mill was in 
the Wool Scouring Subcategory, five 
mills were in the Woven Fabric 
Finishing Subcategory-Desizing and one 
mill was in the Knit Fabric Finishing 
Subcategory Complex Processing. 
However, other mills in these 
subciitrgories have demonstrated the 
feasibility of substitution for copper, 
chromium, and zinc. The untreated 
wastewater at two other Wool Scouring 
Subcategory mills and eight other mills 
m the Woven Fabric Finishing 
Subcategory -Desizing and two other 
mills in the Knit Fabric Finishing 
Subcategory-Complex Processing did 
not exceed the effluent limitations and 
standards discussed above. 

While EPA would use the substitution 
option for the economic analysis. EPA 
Cognizes that there may be a few mills 
that will choose not to substitute dyes, 
functional finishes, or other raw 
materials. Therefore, in establishing the 
effluent limitations and standards for 


copper, chromium, and zinc. EPA 
presently intends to calculate those 
limitations and standards based upon 
installation of chemical coagulation and 
performance data discussed above. 
These limitations and standards would 
ensure reduction of toxic metals in those 
waste streams where they may be 
present. EPA invites comment on this 
approach. 

G Substitution to Comply With PSES 
and PSNS 

While EPA derived PSES and PSNS 
based upon the performance of chemical 
coagulation, EPA will assume for 
purposes of the economic analysis that 
only indirect dischargers in the Wool 
Finishing and Felted Fabric Processing 
Subcategories will install the treatment 
technology. For other mills, as discussed 
above. EPA will assume that there will 
be no economic impact for PSES and 
PSNS. Replacement of dyes, functional 
finishes, and other raw materials 
containing copper, chromium and zinc 
will enable wool scouring and 
nonwoolen mills to meet these 
standards without intalLation of any 
treatment technology. 

Although EPA will assume that Wool 
Finishing and Felted Fabric Processing 
Subcategory mills will install chemical 
coagulation, for the purposes of the 
economic analysts, EPA will assume 
new source indirect Wool Finishing and 
Felted Fabric Processing Subcategory 
discharges will attain compliance by 
segregating all wastewaters potentially 
containing toxic metals. This smaller 
flow of more concentrated wastewater 
could be treated with chemical 
coagulation at a cost less than chemical 
coagulation for the unsegregated 
wastewater flow. The cost of 
wastewater segregation at existing 
sources would make this option less 
economically attractive for existing 
facilities. EPA will assume reduced 
costs as a result of segregation only for 
new source Wool Finishing and Felted 
Fabric Processing Subcategory indirect 
dischargers. 

Solicitation of Comments 

EPA invites and encourages public 
participation in its rulemaking process. 
EPA is soliciting comment on each of the 
subjects addressed in this notice. Any 
comments not related to the specific 
information contained in this notice will 
not be appropriate. The Agency is 
allowing 45 days from the publication of 
this notice for submission of comments. 
Therefore, comments should be 
submitted to James R. Berlow at the 
above address no later than March 13, 
1981. 


Dated: January* 16. 1981. 

Eckardt C. Beck. 

Assistant Administrator for Water and Waste 
Management 

(nr Doc 81-2820 Filed 1-28-81; »4S an| 
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FEDERAL MARITIME COMMISSION 
46 CFR Part 537 

(General Order 18 Revised; Docket No. 
•1-41 

Exclusion of Certain Routine Rate 
Actions From Reporting Requirement 

AGENCY: Federal Maritime Commission. 
action: Notice of Proposed Rulemaking. 

summary: Minutes of conference and 
rate agreement meetings pertain to 
certain “routine rate actions'* would be 
exempt from the reporting requirements 
prescribed in 46 CFR 537.3. Experience 
has shown that such reporting is 
redundant and of little use as a 
surveillance tool. This exemption will 
lessen regulatory requirements. 

OATE: Comments due by March 30,1981. 
addresses: Comments (original and 15 
copies) to: Secretary. Federal Maritime 
Commission, 1100 L Street, N.W.. Room 
11101. Washington. D C. 20573. 

FOR FURTHER INFORMATION CONTACT. 
Francis C. Humey. (202) 523-5735. 
SUPPLEMENTARY INFORMATION: The 
Federal Maritime Commission is 
considering the revision of 46 C.F.R. 

537.3 to exclude from the reporting 
requirement of that rule minutes of 
conference or rate agreement meetings 
dealing with certain routine rate actions. 

Part 537 of the Commission's Rules (46 
CFR Part 537, General Order 18) was 
adopted in order to provide the 
Commission with meaningful reports on 
the deliberations and activities of 
steamship conferences and other rate¬ 
fixing bodies in order to insure that the 
parties to such agreements are at all 
times complying with the terms of their 
approved agreements and the 
requirements of the Shipping Act. 1916. 
and that their actual operations are not 
being carried out in such a way as to be 
detrimental to the commerce of the 
United States or contrary to the public 
interest. Section 537.3 specifies that: 

(a) Within 60 days of the effective dale of 
thif part, the parties lo each approved 
conference agreement, agreement between or 
among conferences, or agreements whereby 
the parlies are authorized to fix rotes (except 
two-party rate-fixing agreements and except 
leases, licenses, assignments or other 
agreements of similar character for the use of 
marine terminal properly or facilities) shall 
through a designated official, file with the 
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Federal Maritime Commission a report of all 
meetings describing all matters within the 
scope of the agreement which are discussed 
or taken up at any such meeting, and shall 
specify the action taken with respect to each 
such matter For the purpose of this part, the 
term ‘meeting' shall include any meeting of 
parties to the agreement, including meetings 
of their agents, principals, owners, 
committees or subcommittees of the parlies 
authorized to take final action in behalf of the 
parties. If the agreement authorizes final 
action by telephonic or personal polls of the 
membership, a report describing each matter 
so considered and the action taken with 
respect thereto shall be filed with the 
Commission. These reports need not disclose 
the identity of parties that propose actions, or 
the identity of parties that participated in the 
discussions of any particular matter. 

Since these rules became effective in 
1966, almost all the minutes filed 
involving decisions to adopt new or 
initial commodity rates or alter the level 
of or delete existing commodity rates 
contain no substantive discussion as to 
the basis for the proposals or the 
decisions reached. Because such rate 
actions are included in on appropriate 
FMC tariff filed with the Commission at 
least 30 days prior to receipt of the 
minutes/ the minutes reporting those 
actions are redundant and of little use 
as a surveillance tool. In addition, they 
generate a considerable paper flow 
through the Commission at substantial 
expense to both the taxpayers and the 
steamship industry, without providing 
useful information as originally intended 
by the authors of the rule. 

Consequently, it is proposed that 
S 537.3 be amended to exclude from the 
reporting requirement under that 
section, decisions by an approved 
ratemaking group to adopt a new or 
initial commodity rate or alter the level 
of or delete an existing commodity rate, 
to the extent said rate actions are filed 
as tariff matter pursuant to the statutory 
notice requirements of section 14(b) and 
16(b) of the Act. At the same time, and 
in order to preserve the integrity of 
those reports required by { 537.3, it is 
proposed that those discussions and 
decisions relating to general rate policy, 
i.e.. rule changes, general rate increases, 
surcharges, the opening of a rate or 
rates, etc., must continue to be reported 
under this section. 

Commentators are requested to 
respond with specific examples, if any. 
as to how. in their view, the proposed 
exclusion will substantially impair 
effective regulation by the Federal 
Maritime Commission or significantly 
affect the overall design of regulation 
contemplated by the Shipping Act. 1916. 


’Scf 40 CFR Part 536 governing the publishing 
and filing of tariffs by common carrier* in the 
foreign commerce of the United State*. 


Therefore, pursuant to sections 15. 21, 
and 43 of the Shipping Act, 1916. (46 
U.S.C. 814, 820. and 841a). and 5 U.S.C. 
553. the Commission proposes to amend 
Part 537 of Title 46 CFR by adding a new 
paragraph (d) to § 537.3 to read as 
follows: 

§ 537.3 Filing of minutes. 

• a • • • 

(d) The reports subject to paragraph 
(a) of this section do not apply to 
decisions by an approved ratemaking 
group to adopt a new or initial 
commodity rate or alter the level of or 
delete an existing commodity rate, to the 
extent said rate actions are filed as tariff 
matter pursuant to the statutory notice 
requirements of sections 14(b) and 18(b) 
of the Act. Those discussions and 
decisions, relating to general rate policy. 
i.e., rule changes, general rate increases, 
surcharges, the opening of a rate or 
rates, etc., must continue to be included 
in the reports subject to paragraph (a) of 
this section. 

By the Commission. 

Francis C. Humey. 

Secretary. 

[FR Doc 51-2825 Filed 1-25-S1; *45 am] 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

IBC Docket No. 80-75: RM-3298 j 

FM Broadcast In Columbia, 
Jamestown, and Smiths Grove, Ky^ 
Proposed Changes in Table of 
Assignments 

agency: Federal Communications 
Commission. 

action: Proposed rule (Report and 
Order). 

summary: This action denies a petition 
filed by Charles M. Anderson and |. 
Barry Williams seeking the assignment 
of FM Channel 228A to Smiths Grove. 
Kentucky, and the substitution of 
Channel 285A for 228A in Columbia, 
Kentucky, and the substitution of 
Channel 228A for 285A in Jamestown. 
Kentucky. In order to assign Channel 
228A to Smiths Grove, the stations 
currently operating in Columbia and 
Jamestown would be forced to relocate 
their transmitter sites. The Columbia 
licensee refused to consent to the 
necessary relocation. For that reason, 
the proposal was not adopted. 
adoress: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 


Michael A. McGregor. Broadcast 
Bureau. (202) 632-7580. 

SUPPLEMENTARY INFORMATION: 

Report and Order (Proceeding 
Terminated) 

Adopted: (anuary 13. 1981 
Released: January 16,1981 

In the Matter of Amendment of 
S 73.202(b). Table of Assignments. FM 
Broadcast Stations. (Columbia. 
Jamestown and Smiths Grove. 
Kentucky) 

By the Chief, Policy and Rules 
Division: 

1. The Commission has under 
consideration the Notice of Proposed 
Rule making . 45 FR 14076, published 
March 4.1980. proposing the assignment 
of FM Channel 228A to Smiths Grove. 
Kentucky, in response to a petition filed 
by Charles M. Anderson and J. Barry 
Williams (“petitioners”). The Notice 
also proposed the substitution of 
Channel 285A for Channel 228A (now 
occupied by Station WA1N-FM) in 
Columbia, Kentucky, and the 
substitution of Channel 228A for 
Channel 285A (now occupied by Station 
WJRS-FM), in Jamestown. Kentucky 
The channel substitutions in Columbia 
and Jamestown are necessary to permit 
the assignment of Smiths Grove. 
Additionally, it was noted that the 
transmitter sites of Stations WAIN and 
WJRS would have to be moved to meet 
the minimum distance separation 
requirements of the Commission's rules. 
On the basis that both stations had 
agreed to site relocations with 
reimbursement, comments were sought 
on the proposal. 

2. Petitioners filed comments in which 
they reaffirmed their commitment to 
apply for authorization to build and 
operate a station on the channel, if 
assigned. Petitioners also agree to 
reimburse the licensees of Stations 
WAIN and WJRS for the expenses 
necessary in changing frequencies *<nd 
transmitter locations. Oppositions to the 
proposal were filed by Bud Wyler. 
Manager of Station WCBN in Bowling 
Green. Kentucky: Bowling Green 
Broadcasters, Inc., Licensee of WLB] 
(AM) and (FM) in Bowling Green: and 
Tri County Broadcasting Corp. (“Tri 
County*'), licensee of Station WAIN in 
Columbia. Tyler’s main concern is that 
one of the petitioners. Charles M. 
Anderson, if granted a license to operate 
on the new channel, woul(J have 
“operational control*' of three radio 
stations in the immediate area. Tyler 
also states that it is his feeling that the 
proposal is merely an attempt to locate 
a sixth station in Bowling Green. 
Kentucky, by using the Smiths Grove 
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assignment as a "decoy." Bowling Green 

Broadcasters agrees with Tyler 
concerning the purpose of this proposal 
as a Bowling Green station. According 
to Bowling Green Broadcasters, a 
community of 765 persons (Smiths 
Grovel cannot generate the requisite 
advertising base to support the proposed 
facilities, particularly in light of the 
necessary reimbursement expenses that 
will accrue. Tri County, licensee of 
Station WAIN in Columbia, states that it 
no longer agrees to the proposed 
channel substitution and transmitter site 
relocation for its station in Columbia. 
Therefore, Tri County opposes the 
proposei i assignments. 

3. It is the Commission’s policy to 
substitute FM channels, even when the 
channel is occupied and in use, where 
such substitution will permit a more 
efficient and fair allocation of broadcast 
frequencies. Such actions are taken 
when the impact upon the affected 
station and the public is found to be 
limited and the public gains to be 
realized arc overriding. See, e.g., Baxley . 
Georgia , et ai, 42 RR 2d 249 (1978): 
Blythcville, Arkansas , et al„ 46 RR 2d 
1267 (1980). However, the Commission 
will not sanction a new FM assignment 
requiring the relocation of an existing 
station in order to meet spacing 
requirements ". . . absent an unusually 
strong and compelling showing that the 
public gains achievable are sufficient to 
overcome concern with the ensuing 
impact upon the affected station and the 
public Ashvil/e , North Carolina . 36 RR 
2d 810.815 (1976). Such a showing has 
not been made by petitioners in this 
case Smiths Crove is a community of 
765 persons * which is located 
approximately 22 kilometers (14 miles) 
from Bowling Green. Kentucky. 

Although the community currently has 
no local aural service. Smiths Grove 
does receive a 1 mv/m (60 dbu) service 
from four FM stations. 3 4 Furthermore, 
allegations have been raised that 
petitioners* real intent in requesting the 
assignment is to serve Bowling Green 
instead of Smiths Grove. While we 
express no opinion on this point, suffice 
it to say that because of the small size of 
Smiths Grove, and the fact that four 
city-grade FM signals are already 
receivable there, we do not believe that 
the current proposal to assign Channel 
228A to Smiths Grove justifies the 
disruption necessary to make such an 
assignment possible. 


' ^'puJallou figure* are taken from ihc 1070 US. 

C am , 

'TW nations are WKYV-KM, WLBJ-FM and 
JJ8NS(FM) Bowling Green. Kentucky, and 
WCCCj[FM) Glasgow. Kentucky. 


4. In view of the foregoing, IT IS 
ORDERED, That the petition of Charles 
M. Anderson and J. Barry Williams, 
proposing the assignment of Channel 
228A to Smiths Grove, the substitution 
of Channel 285A for 228A in Columbia, 
and the substitution of Channel 228A for 
Channel 285A in Jamestown, Kentucky. 
IS HEREBY DENIED. 

5. It is further ordered, that this 
proceeding is terminated. 

Federal Communications Commission. 

Henry L Baumann. 

Chief. Policy and Rules Division. Broadcast 
Bureau . 

|FR Doc S1-JS1S FiWrf 1-HMI1. 11:45 Mn| 

BILLING CO0€ im-fll-M 


INTERSTATE COMMERCE * 
COMMISSION 

49 CFR Part 1100 
1 Docket No. 37130 (Sub-1)) 

Special Docket Proceedings—Waiver 
of Insignificant Amounts and 
Simplification of Procedures 

agency: Interstate Commerce 
Commission. 

action: Notice of Proposed Rulemaking. 

summary: In accordance with section 
207(c) of the Staggers Rail Act of 1980 
(Pub. L 96-448), the Commission 
proposes to expand its Special Docket 
rules to establish standards and 
procedures whereby rail carriers can 
waive collection of insignificant 
amounts due from shippers in 
connection with rate increases which 
are suspended and later found to be 
reasonable. We are also proposing to 
simplify and streamline the Special 
Docket process itself to eliminate 
unnecessary delay and paperwork and 
to open up the process to public 
scrutiny. 

dates: Comments must be received on 
or before March 13.1981. 

AODRESS: An original and 15 copies of 
any comments should be sent to: Room 
5340, Interstate Commerce Commission, 
Washington. D C. 20423. 

FOR FURTHER INFORMATION CONTACT: 
Martin E. Foley, (202) 275-7348; or Scott 
Walker. (202) 275-7458. 

SUPPLEMENTARY INFORMATION: In 
instances where a rail rate increase is 
suspended by the Commission, but later 
found to be reasonable, carriers are now 
required by the Act to collect from the 
shipper the difference between the 
original rate and the suspended rate, 
plus interest. The Act also requires the 
Commission to establish standards and 
procedures permitting a rail carrier to 


waive the collection of those amounts 
which are not significant. 1 2 

By this notice we are proposing to 
establish such standards and procedures 
within the Commission s Special Docket 
system, an informal process which has 
for years been used by rail carriers and 
their customers to settle agreed-upon 
reparations and waiver-of-underchatte 
cases. We are also proposing to simplify 
the entire Special Docket process. We 
seek comment on all of these changes. 

The Present System 

Special Docket applications are 
petitions filed by rail (and water) 
carriers requesting authority to make 
refunds to, or waive collection of 
undercharges from, their customers. 
Obtaining our authority is necessary 
because it is unlawful, under the 
Interstate Commerce Act. for carriers to 
refund any portion of rates collected 
under a lawfully filed tariff without an 
order of the Commission. Today, the 
applicants are required to use 
needlessly elaborate and legalistic 
forms first prescribed by the 
Commission in 1934. and still in use. 

In many cases, the filing of the actual 
application is preceded by a “letter of 
registration" which contains the 
information necessary to toll the statute 
of limitations for the shipments 
involved. Once the application is 
submitted, it is reviewed by our staff for 
technical accuracy, compliance with the 
statute of limitations, and for conformity 
to precedent developed on the formal 
docket* 

The application is then submitted to 
the Special Docket Board for vote, and 
an order is issued by the Board either 
granting or denying the application. 


' Thr*e requirement• are codified at 40 U.S.C. 
10707(d) (2) and (4) and read aa follow*: 

(2) If a rate Is suspended under subsection |c) of 

thii section and any portion of such rate it later 
found to be reasonable under this title, the carrier 
shall collect from each person using the 
transportation to which the role applies the 
difference between the original rate and the portion 
of the suspended rate found to be reasonable for 
any services performed during the period of 
suspension, plus Interest at a rate equal lo (he 
average yield |on the date the slatrmrnt is filed) of 
marketable securities of the United States 
Government having a duration of 90 days, except 
that this paragraph shall not apply to gcnrral rate 
increases under section 10705 of this title. 

(4) Notwithstanding the provisions of section 
10741 or section 10781 of this title, the Commission 
shall, by rule, establish standards and procedures 
permitting a rail carrier to waive the collection of 
amounts due under this subsection if auch amounts 
are not significant. 

'The Act requires a complaint, an answer and a 
full hearing before any award of damages (or 
waiver of undercharges) can be authorized. 
Historically, however, the Commission has accepted 
the Special Docket application of the carrier (filed 
on behalf of the shipper) as the equivalent of a 
complaint and answer. 
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Although the Special Docket procedures 
themselves are informal—handled 
primarily by correspondence and 
telephone—the orders issued by the 
Board are formal and may be appealed 
to a division of the Commission. 

There are several aspects of the 
present system which are 
unsatisfactory: (1) it is predicated upon 
a complicated, cumbersone and archaic 
form; (2) Commission staff must review 
and verify all information submitted 
which often results in unnecessary 
delays and paperwork; (3) the process is 
hidden from public scrutiny and 
possible objection until after the Board's 
decision has been made; and (4) it does 
not accommodate the waiver of 
insignificant amounts in connection with 
suspended rate increases which are 
later found to be reasonable, as now 
required by the Staggers Act. 

The Proposed System 

Our proposed revision meets these 
concerns. First, we will eliminate the 
present Special Docket application form 
in favor of a simple letter application 
system. Second, we will review the 
applications only for compliance with 
the statute of limitations. Third, we will 
substitute public scrutiny and protest for 
Commission review. Fourth, waiving the 
collection of insignificant amounts will 
be permitted. 

Basically, the proposed system is a 
three-letter process: 

(1) A Letter of Registration (if 
necessary to toll the Statute of 
Limitations); 

(2) A Letter of Intent (to pay 
reparations, to waive the collection of 
undercharges, or to waive the collection 
of insignificant amounts); and 

(3) A Letter of Disposition (advising 
the Commission of the action taken). 

The registration process presently in 
use would be essentially unchanged. 
That is. carriers would still be able to 
toll the statute of limitations by filing a 
letter of registration setting forth the 
essential facts when they are unable to 
file an application within the statutory 
period and the claim is not already 
protected from the operation of the 
statute by informal complaint. The 
Commission would continue to assign a 
Special Docket number to the case at 
that time and acknowledge receipt of 
the letter. We would no longer continue 
the practice of tracing the carrier for 
submission of the application, but we 
would require that the letters of 
registration be followed by a Letter of 
Intent within one year or they will be 
dismissed for lack of prosecution 
(subject, of course, to the Six-Months' 
rule described at 49 CFR 1100.23(f)). 


The Letter of Intent would describe 
the action intended: to Pay Reparations, 
to Waive Collection of Undercharges, or 
to Waive the Collection of Insignificant 
Amounts in connection with suspended 
rates which have been found 
reasonable. While we would not 
prescribe any particular format for these 
letters, they would be required to 
contain the followed information: 

Letters of Intent To Pay Reparations or 
to Waive Collection of Undercharges 

1. The names and addresses of the 
complainants seekings damages. 

2. The names of the defendants 
against which the claim is made. 

3. The amount of the claim. 

4. The tariff authority for both the 
assailed and the sought rate. 

5. The dates when the shipments 
involved were delivered or tendered for 
delivery. 

6. The points of origin and destination 
of the shipments and the routes of 
movement. 

7. The commodity. 

0. The date the charges were paid, by 
whom paid and by whom borne. 

9. An admission by the carrier that the 
assailed rate was unreasonable, and a 
showing that it has been removed from 
the tariff. 

10. A statement certifying that all 
defendants against whom the claim is 
lodged concur in the intent to pay 
reparations or waive undercharges. 

11. Evidence to show compliance with 
the statute of limitations. 

12. A brief explanation of the 
circumstances causing the claim for 
damages and the precendent relied upon 
by the carrier in agreeing to honor it. 

Letter of Intent To Waive Collection of 
Insignificant Amounts 

1. The name and address of the 
customer for whom the carrier wishes to 
waive the collection of insignificant 
amounts. 

2. The names and addresses of the 
carriers involved in the intended waiver 
and a statement certifying that all 
carriers concur in the intention. 

3. The amount intended to be waived. 

4. The number of the Investigation and 
Suspension case involved, the beginning 
and ending dates of the suspension 
period, and any other pertinent tariff 
information. 

5. The points of origin and destination 
of the shipments and the routes of 
movement, if relevant. 

6. A brief statement of justification for 
the intended waiver, including the 
anticipated costs of billing, collecting 
and/or litigating if the waiver is not 
permitted. 


We seek comment as to whether these 
requirements are appropriate. 

In order to avoid unnecessary 
paperwork burden on the Commission, 
as well as the carriers, we also beliove 
that a threshold amount should be 
established, below which carriers would 
not need to file a letter of intent prior to 
waiving collection of insignificant 
amounts in connection with suspended 
rate increases. We propose to establish 
that amount at $2,000.00. or, in the 
alternative, we could base the threshold 
upon the percentage waived as 
compared to the total charges. The 
figure of $2,000.00 was intended to 
reflect the cost of recovering additional 
freight charges, particularly if instituting 
and pursuing litigation is necessary to 
effect that recovery. We invite 
comments on an appropriate threshold, 
however, as well as on all procedure 
and informational requirements 
contained in the proposed rules set forth 
in the appendix. 

Carriers could waive collection of 
amounts below the threshold on their 
own volition and simply file a "Letter of 
Disposition" with the Commission 
informing us of the action taken. For all 
waivers of amounts over the threshold, 
it would first be necessary to file a 
Letter of Intent. This does not mean that 
amounts above the threshold level 
would necessarily be deemed 
"significant" amounts. That would 
depend, for example, on the relative 
sizes of the shipper and carrier, pattern! 
of business, etc.,—information which 
should be included as part of the 
justification statement in the Letter of 
Intent. Amounts below the threshold 
figure, however, would be presumed to 
be insignificant and could be waived 
without prior notice to the Commission. 

Letters of intent will not be reviewed 
by our staff for technical accuracy or 
conformity to precedent established on 
the formal docket, but only for 
compliance with the statute of 
limitations. 1 If in compliance, they 
would be made available within five 
days of receipt for public inspection for 
25 days in the Board of Suspension 
Public File. Room No. 4339. at our offices 


* In moil contexts the atatute of limitations it a 
detente that the defendant may waive, but the rule 
it olherwite undar the Interttate Commerce Act 
The Supreme Court hat continently held that the 
Acta ttatute of Itmitationi It juriadictionaL. that rha 
lapte of the Umflationt period not only bart the 
remedy but alto dettroyt the liability. A. /. Phillip* 
Co. v. Grand Trunk Western By. Co. 236 US- 
(1915): United States ex ret. Louisville Cement Co 
v. ICC. 246 US. 636 (1916): William Darner* Co. 
Inc. v. Cu/feSJJL Co . 268 US 633 (1925)- The** 
cates and othert make it dear that there It an 

affirmative obligation on the Commission to review 
all ehipper claims for damagea—Including those the 
camera content to—to determine whether the 
complaint wat made within the UmitatUma period 
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H t 12th and Constitution Avenue, N.W., 

Washington* DC 20423. 

If no letters of objection are filed, 
carnrrs would be permitted, after the 
passapn of 45 days (from the date of our 
receipt of the letter of intent) to take the 
intended action without further 
Commission order—subject only to the 
requirement that a Letter of Disposition 
(advising us of the action taken, the date 
of the action and the amount paid or 
waived) be filed with the Commission 
within 30 days after the expiration of the 
45-day period. 

If a letter of intent is contested, 
carrier* would not be allowed to take 
any action until the case is reviewed by 
the Special Docket Board and an 
appropriate order either granting or 
denying the application is issued. No 
letter of disposition to the Commission 
would be required in cases decided by 
an order of the Board. 

In proposing these changes, we have 
been guided by what appears to be a 
consistent theme of the Staggers Act. 
that regulatory impediments to direct 
shipper /carrier transactions and 
negotiations should be removed or 
reduced as much as possible. To this 
end. the proposed Special Docket 
system substitutes public scrutiny of 
applications for Commission review and 
invokes our intervention only when 
actual opposed to hypothetical— 
adverse effects are perceived and 
documented by third parties. 

This Notice of Proposed Rulemaking is 
iussed under 5 U.S.C. 553, 49 U.S.C. 

10321. nnd 49 U.S.C. 10707. 

REGULATORY FLEXIBILITY: 
CERTIFICATION OF NO ADVERSE 

IMPACT 

5 U.S.C. G03 requires that the 
Commission examine the impact of the 
proposed rules on small businesses and 
smiiit organizations. In this proceeding. 
*e do not propose new reporting 
requirements; rather, we seek to modify 
the process by which existing 
requirements are met. Thus, we 
anticipate no adverse economic impact 
on small businesses or organizations. 

We do. however, invite comment on this 
issue. 

i| does not appear that this proposal 
will significantly affect the quality of the 
human environment or conservation of 

energy resources. 

ihued: January 12. 1981. 


By the Commission, Chairman Gaskins. 
Vice Chairman Gresham. Commissioners 
Clapp, Tranlum. Alexis, and Gilliam. 

Agatha L. Mergenovich. 

Secretary . 

Appendix 

We propose to amend 49 CFR Part 
1100, General Rules of Practice , as 
follows: 

1. By revising § 1100.23(e) as follows: 

§ 1100.23 Informal Complaints seeking 
damages (Rule 23). 

• • • • • 

(e) Special-Docket Proceedings. 

( 1 ) Petitions based on damages . 

Where the act provides for an award of 
damages for a violation, and a carrier is 
willing to pay them, or to waive 
collection of undercharges, petitions for 
appropriate authority should be filed by 
the carrier on the special docket by 
submitting either a Letter of Intent to 
Pay Reparations, a Letter of Intent to 
Pay Reparations and Waive 
Undercharges, or a Letter of Intent to 
Waive Undercharges. Such petitions, 
when not filed in connection with an 
Informal Complaint pending before the 
Commission, must be filed within the 
statutory period and will be deemed the 
equivalent of an informal complaint and 
an answer admitting the matters stated 
in the petition. These petitions shall 
contain, as a minimum, the following 
information: 

(i) The names and addresses of the 
complainants seeking damages. • 

(ii) The names of the defendants 
against which the claim is filed. 

(iii) The amount of the claim. 

(iv) The tariff authority for both the 
assailed and the sought rate. 

(v) The dates when the shipments 
involved were delivered or tendered for 
delivery. 

(vi) The points of origin and 
destination of the shipments and the 
routes of movement. 

(vii) The commodity. 

(viii) The date the charges were paid, 
by whom paid and by whom borne. 

(ix) An admission by the carrier that 
the assailed rate was unreasonable, and 
a showing that it has been removed from 
the tariff. 

(x) A statement certifying that all 
defendants against which the claim is 
lodged concur in the intent to pay 
reparations or waive undercharges. 

(xi) evidence to show compliance with 
the statute of limitations. 

(xii) A brief explanation of the 
circumstances causing the claim for 
damages and the precedent relied upon 
by the carrier in agreeing to honor it. 

If a carrier is unable to file such 
petition within the statutory period and 


the claim is not already protected from 
the operation of the statute by informal 
complaint, a Letter of Registration 
setting forth the facts may be submitted 
by the carrier within the statutory 
period. This letter will also be deemed 
the equivalent of an informal complaint 
filed on behalf of the shipper or 
consignee and sufficient to stay the 
operation of the statute. However, an 
appropriate Letter of Intent must be filed 
within one year following receipt by the 
Commission of the Letter of 
Registration. 

(2) Petitions to waive collection of 
insignificant amounts. If a rail carrier 
wishes to waive the collection of 
amounts due under 49 U.S.C. 10707(d)(2). 
when such amounts arc more than (the 
threshold determined by the 
Commission), a petition for appropriate 
authority should be filed by the carrier 
on the special docket by submitting a 
Letter of Intent to Waive Insignificant 
Amounts. These petitions should 
contain the following information: 

(i) The name and addresses of the 
customer for whom the carrier wishes to 
waive collection. 

(ii) The name and address of the 
carriers involved in the intended waiver 
and a statement certifying that all 
carriers concur in the action. 

(iii) The amount intended to be 
waived. 

(iv) The number of the investigation 
and suspension case involved, the 
beginning and ending dates of the 
suspension period, and any other 
pertinent tariff information. 

(v) The points of origin and 
destination of the shipments and the 
routes of movement, if relevant. 

(vi) A brief statement of justification 
for the intended waiver, including the 
anticipated costs of billing, collecting 
and/or litigating if the waiver is not 
permitted. 

If the amount to be waived is below 
the threshold, no petition need be filed 
prior to waiver, however, a Letter of 
Disposition informing the Commission of 
the action taken, the date of the action, 
and the amount waived shall be 
submitted to the Special Docket Board. 
Interstate Commerce Commission. 
Washington. DC 20423, within 30 days of 
the waiver. 

(3) Public Notice and Protest . 

Petitions on the special docket to pay 
reparations, waive the collection of 
undercharges or waive the collection of 
insignificant amounts shall be made 
available by the Commission for public 
inspection five (5) days after receipt, in 
the Board of Suspension Public File 
Room. Room 4339.12th & Constitution 
Avenue. N.W., Washington. DC 20423 
and remain available for 25 days. Any 
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interested person may protest the 
granting of a petition by filing a Letter of 
Objection with the Special Docket Board 
within 30 days of Commission receipt of 
the petition. Letters of Objection shall 
identify the Special Docket number, 
shall clearly state the reasons for the 
objection, and shall certify that a copy 
of the Letter of Objection has been 
served on all parties named in the 
petition. A period of 15 days will be 
allowed for reply. 

(4) Uncontested petitions, A petition 
which is not contested will be 
considered an order of the Commission 
authorizing the action contemplated in 
the petition 45 days after Commission 
receipt of the petition. Within 30 days 
after the expiration of the 45-day period, 
the carrier filing the petition shall file a 
Letter of Disposition informing the 
Special Docket Board of the action 
taken, the date of the action, and the 
amount paid or waived. 

2. By adding the word "contested" 
between the words "a" and "Special" in 
the first sentence of $ 1100.23(f). 

3. By adding the word "Contested" 
before the word "Special" at the 
beginning of the second sentence of 
S 1100.23(f). 

(FR Doc Bl 2MB FJed 12B-B1 *45 «n) 

BILLING COOf 7035-01-41 


49 CFR Part 1310 

[Ex Parle No. MC-77 (Sub-3)) 

Elimination of Certificates as the 
Measure of "Holding Out" 

agency: Interstate Commerce 
Commission. 

action: Notice of proposed ralwnatfn g 

summary: We propose to re-examine 
the duty imposed on motor common 
carriers of property to provide 
transportation coextensive with all 
points and services contained in their 
certificates of public convenience and 
necessity. We believe that under the 
Motor Carrier Act of 1980 these 
certificates are no longer a proper 
measure of the extent to which a carrier 
must hold its services out to the public. 
We would continue to require motor 
common carriers of property to provide 
service on reasonable request in a non- 
discriminatory fashion, but we would 
revise our regulations to allow these 
carriers to offer less than the carrier's 
full certificated authority. 
oate: Comments are due February 26. 
1981. 

aooress: Send an original and 15 
copies, if possible, of comments to: Ex 
Parte No. MC-77 (Sub-No. 3). Room 
5416, Office of Proceedings. Interstate 


Commerce Commission. Washington. 

DC 20423. 

FOR FURTHER INFORMATION CONTACT: 

Edward E. Guthrie, (202) 275-7691. or 
Dan Campbell. (202) 275-7426. 

SUPPLEMENTARY INFORMATION: 

The 1935 Act 

The Interstate Commerce Act. 49 
U.S.C. 11101, requires that a common 
carrier providing service subject to the 
Commission's jurisdiction shall provide 
such service on reasonable request. The 
offering of service "upon reasonable 
request" has been interpreted by the 
Commission to mean that service must 
be offered on a non-discriminatory basis 
to the full extent of the carrier's 
certificate authority but only up to the 
limit of the carrier's equipment. The 
term is not explicitly defined in the Act 
itself. 

Common law has long recognized the 
principle that a common carrier owes a 
duty to the public to carry for all to the 
extent of its capacity at a reasonable 
charge and with substantial impartiality 
according to its holding out. See 
Michigan Pub. Util. Comm'n v. Duke. 

266 U.S. 570. 577 (1925). This principle 
was incorporated into the Interstate 
Commerce Act when it was passed in 
1887 and is the foundation of the 
requirement now contained in 49 U.S.C. 
11101 that all regulated carriers provide 
service on reasonable request. See 
American Trucking Associations. Inc. v. 
Atchison. Topeka, and Santa Fe 
Railway Co.. 387 U.S. 367. 406 (1967).* 

In Bodmer Common Carrier 
Application. 4 M.C.C. 240, 241 (1938), 
early in the history of motor carrier 
regulation, the Commission spoke 
broadly of the duty of the motor 
common carrier "to furnish service at 
his tariff rates, to the limit of his 


1 If the principle U readily recognized by legel 
ecboUr*. it li no more in article of faith to the legal 
profession than la the proposition to the 
professional economist that discrimination is 
impossible in fully competitive markets. In the 
beginning, these two concepts may not have created 
any problems for one another, since the earty 
English common carrier was typically a monopolist 
capable of using his monopoly power to restrict hia 
efforts and to discriminate among his customers. 
White that characterization may be increasingly 
inapt for motor carriage, and while the theoretical 
need for a common carrier obligation applied to 
trucking may become less and less tenable as 
markets become more fully competitive, we are not 
concerned in this rulemaking with these issues. The 
Motor Carrier Act of 1060 preserves the obligation 
to provide service and we do not quarrel with that 
result. We do need to oonsider whether, by 
exercising our judgment and discretion so as to 
regard the scope of a carrier's holding out es 
coextensive with the scope of the authority in its 
certificate, we interfere with the competitive 
licensing process mandated by the Motor Carrier 
Act of I960 and create the potential for carrier 
liability where none should exist. These Utter 
issues ere the only issues addressed hare. 


capacity to do so. upon reasonable 
demand." The Motor Carrier Act of 193& 
however, generally made it illegal fot 
any person to operate as a motor 
common carrier of property in interstate 
or foreign commerce absent a certificate 
authorizing that person to conduct such 
operation; historically, the grant of 
authority in certificates was confined to 
the limited service a carrier actually 
proposed to operate immediately, which 
was coextensive with that for which the 
Commission found a public need. As a 
result, the common law concept of the 
common carrier's holding out. as to 
motor common carriers conducting 
operations within the scope of the Mutor 
Carrier Act of 1935. grew to be 
associated with the operations 
authorized in the certificates. 

Right up into the last decade the 
common carrier obligation was still 
roughly equated with certificate 
responsibility. Restrictions on Service 
by Motor Common Carriers. Ill M.C.C. 
151 (1970).* held, for example, that 
"discriminatory conduct of carrier- 
including failures to perform selected 
portions of their certificated operations, 
whether perpetrated through their 
published tariffs or by other means- is 
contrary to their statutory duties and is 
unlawful.", id., at 168. 

The Commission, in fact, set forth new 
regulations. 49 CFR 1307.27(k). banning 
the publication in a carrier's tariff of any 
provision "which results in restricting 
service to less than the carrier's full 
operating authority". 111 M.C.C. at 198. 1 
Travenol Laboratories. Inc.. Petition for 
Invest. 121 M.C.C. 588 (1975), cited the 
Restrictions case for the proposition 
that "carriers holding operating rights 
are duty bound fully and fairly to render 
the services authorized by their 
certificates. They cannot limit the duty 
by publication in their tariffs of 
provisions which restrict the availability 
of service." id., at 614. 

The mandate of the 1935 Act was not 
designed to promote broad competition 
in the motor carrier industry. Its 
objective was to promote orderly growth 
through regulated entry controls and 
price stability mechanisms. Not 
unnaturally, then, the old entry control 
standards inhibited competition. In 
return, the carriers were expected to 
provide reasonably continuous and 
adequate service. This was assumed to 
cover the entire range of services 
authorized by their certificates since the 
certificates were limited in scope. 


'Clarified at 119 MCC 691 (1974). and further 
clarified at 120 M.CC 303 (1977). 

'Although this regulation remain* on the book*, 
eee 49 CFR 1307.27{k), the relevant regulation for 
our purpose u 49 CFR 13106(a). 
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Moreover, the application process 
may have indirectly affected the scope 
of the common carrier obligation. A 
grant of authority was quite valuable. 

The cost of prosecuting an application in 
ihc face of opposition was substantial, 
however, and the prospect for successful 
prosecution by Hn applicant was limited. 
TV Commission often granted only 
narrowly circumscribed authorities even 
where the applicants sought broader 
certificates. For their part, applicants, in 
bd attempt to eliminate, or at least to 
minimize, opposition tended to apply for 
(or restrict applications down to) 
authorities narrowly tailored to the 
precise services that they actually 
Intended to provide immediatedly. This 
practice reduced the expense of 
prosecuting the application, increased 
the prospects that the application would 
be granted, but also reinforced the 
impression that carriers were legally 
expected to render service coextensive 
with their certificates. 

The 1980 Act 

Tlie Motor Carrier Act of 1980 has 
changed this regulatory framework. The 
traditional Commission responsibility 
for the careful administration of 
competitive relationships has been 
changed to place greater emphasis on 
competition and potential competition 
as a principal regulatory device. Section 
6 of the new Act for example, adding 
new subsection 49 U.S.C. 10922(h). 
states the Congressional intent that 
grants of motor carrier operating 
authority be broad in scope, and 
unencumbered by restrictions. The 
House Committee Report, Rep. No. 96- 
106& 9t>th Cong.. 2d Seas., which takes 
on increased importance because of the 
Senate's adoption of the legislation as 
discussed in that report, specifically 
recognizes the value of potential 
competition as a means of bringing 
about more efficient and economical 
delivery of transportation service. The 
new Policy Declaration section of the 
Act recognizes that market demands 
change rapidly and that the 
requirements of the shipping public are 
diverse. 

Pursuant to this Congressional 
mandate, we have issued a policy 
statement. Ex Parte No. 55 (Sub-No. 

43 A). Acceptable Forms of Requests for 
Operating Authority (Motor Carriers 
and Brokers of Property). 45 Fed. Reg. 
8C?'i8. December 31,1980. which will 
have the effect of broadening 
commodity and territorial descriptions 
in certificated authorities, and 
prohibiting many restrictions in 
certificated authorities. Under the 
framework of Ex Parte No. 55 (Sub-No. 
43A) motor common carriers of property 


will receive grants of authority generally 
broader in scope than those which have 
been issued in the past. 

The new grants often will exceed the 
authority which the carrier actually 
needs to perform a particular 
transportation operation. It will clearly 
be much more common in the future 
than in the past to find carriers who lack 
the capacity to provide more than a 
portion of the services they are 
authorized to provide. This is the natural 
result of reliance on a policy of potential 
competition, eased entry, and broader 
grants of authority. In and of itself, the 
inability of a carrier in a competitive 
market to provide service to all potential 
customers is not a matter of concern. 4 

in fact, broad certificate authority 
should have several salutary effects 
which will benefit the carriers and the 
public. Carriers will have substantially 
greater flexibility in meeting new market 
conditions, they will often be able to 
plan their future growth with the 
certainty of authority already in hand, 
the time and expense associated with 
licensing can be materially reduced, 
and. importantly, their enhanced ability 
to enter new markets will continually 
pressure incumbents to provide the 
optimum balance of service and price. 

Our concern here is with the 
interaction of broad certificate grants 
with the perception that a common 
carrier’s holding out must inevitably be 
defined by the authority contained in 
the carrier’s certificate. As mentioned 
above. Commission policy has required 
motor carriers to conduct operations 
reasonably responsive to the public 
within the full scope of their certificates. 
As we read the case, though, the 
Commission has never considered a 
holding out coextensive with the 
certificate authority as an end in itself, 
required by statute, although the cases 
are somewhat unclear in this regard; 
rather, this approach has been 
developed over the years for insuring 
that certificated carriers comply with 
their common law and statutory duty to 
offer service upon reasonable demand 
and on a non-discriminatory basis. If our 
approach were to remain unchanged, 
and if failure to provide service 
coextensive with certificate authority 
were still seen to give rise to a potential 
violation of the carrier's obligations. 


^ Even under the more restrictive licensing policy 
of the 1935 Act. when the certificate was considered 
coextensive with the holding oat. the question of 
lack of capacity to serve (as opposed to 
discriminatory motive, etc.) was crucial to the 
Commission's reaction to unserved demand. Lack of 
good service typically gave rise to the licensing of a 
new competitor; it was only the rare and atypical 
situation that resulted in action against the 
incumbent's certificate on the grounds that It had 
failed to meet its obligations as a common carrier. 


then the issuance of certificates 
intentionally broader in scope than 
immediately proposed operations would 
be a "Catch 22" of unusual proportions. 
We are certain, however, that Congress 
intended no such result in enacting 
section 10922(h) to broaden certificates 
grants. It remains then only to 
disconnect the issue of holding out from 
the issuance of certificate authority, 
which requires foremost the designation 
of an acceptable substitute for the 
certificate. In the next section we 
discuss several substitutes that we offer 
for comment. 

Measuring the Holding Out 

The basic purpose of the common 
carrier obligation is to ensure that a 
carrier's customers are treated on a non- 
discriminatory basis. This remains a 
legitimate concern for this Commission, 
given the requirement contained in 49 
U.S.C. 11101. There is no statutory 
requirement, however, tying a common 
carrier's responsibility to its certificate. 
Certificate authority, rather, has simply 
been a mechanism for measuring the 
scope of the carrier’s holding out—a 
convenient and not illogical one given 
past licensing policies. But other 
methods—which do not compromise the 
competitive initiatives of the Motor 
Carrier Act of 1980—are equally 
available. 

There appear to be two basic 
approaches to measuring the holding 
out On the one hand, we could establish 
a regulatory requirement that each 
carrier announce formally and explicitly 
what service it proposes to offer. On the 
other hand, we could simply allow 
carriers to hold out their service through 
informal means, such as advertising, 
and rely on the Commission's traditional 
enforcement remedies, in response to 
complaint, to insure compliance with the 
basic requirement that service be 
offered on a non-discriminatory basis. 

One type of formal regulatory 
requirement would be to revise 49 CFR 
1310.6(a), to allow motor common 
carriers of property to file tariffs 
restricting service to less than the 
carrier’s full certificated authority, 
Paragraph (a) of this regulation now 
reads: 

"(a) General requirements. Tariffs must 
contain only rates, charges, and related 
provisions that cover services in strict 
conformity with each carrier’s operating 
authority. No provision may be published In 
tariff publications which results in restricting 
service to less than the carrier's full operating 
authority or which results in exceeding such 
authority. Tariff publications containing such 
provisions are subject to reiection or 
suspension for investigation. Original tariffs 
shall contain the provisions required by 
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paragraphs (b) through (n) of this section in 
the order named.’* 

The first and second sentences of this 
paragraph would be amended to read: 

’Tariffs must contain only rates, charges, 
and related provisions that cover services 
within the scope of the;carrier’s operating 
authority. No provision may be published in 
tariff publications which results in exceeding 
the carrier’s operating authority.” 

We would continue to require carriers 
to provide reasonable service within the 
full scope of their tariffs: but we realize 
that, under this proposal, there would no 
doubt be instances of a wide gap 
between broad certificates and narrow 
tariffs. 

A related alternative would use a 
declaration of markets to be served 
rather than a restricted tariff, perhaps 
published in the Federal Register. 
Common carriers would commit 
themselves to serving particular markets 
and. where appropriate, to providing 
particular transportation related 
services. An unrestricted tariff would 
accordingly be filed for each market 
then being served, and additional 
declarations would be filed as a carrier 
expands its market within the scope of 
its operating authority. Carriers would 
be required to provide service upon 
reasonable request, as is required now. 
but they.would themselves in the first 
instance determine the markets they 
would service or specific commodities 
they would transport within their 
certificate authority. 

The use of our enforcement resources 
would, if we employ that approach, rely 
on traditional Commission 
interpretations in a changed economic 
and regulatory atmosphere. This 
proposal also seeks to focus on the 
service failure-types of public harm that 
Congress intended to obviate in 
enacting the Motor Carrier Act of 1980. 
Specific provisions of the Act effectively 
shift the emphasis in administering the 
competitive relationships among carriers 
to marketplace competition and 
potential competition as principal 
regulatory devices, subject to continuing 
Commission jurisdiction. Since the 
policy proposed in Ex Parte No. 55 (Sub 
No. 43A), Acceptable Forms of Requests 
for Operating Authority (Motor Carriers 
and Brokers of Property), has been 
adopted, carriers' authorities will 
shortly be couched as generic categories 
rather than as specific commodities. 
Coupled with the liberalized entry 
criteria set forth in the Act. and the 
national transportation policy sought to 
be achieved, market competition 
becomes a self-regulating system which 
ensures the shipping public of needed 
transportation services. Carriers would 


haye the ability to move in and out of 
markets with ease, while the shipping 
public would be assured of service by 
common carriers who do not necessarily 
have to provide all the service within 
the four comers of their authority. Upon 
complaint, the Commission would 
investigate and seek to rectify service 
failures caused by the absence of 
common carrier service, or by 
discrimination among shippers by 
carriers. This proposal would rely on the 
shipper’s efforts to obtain satisfactory 
service, and market competitive 
conditions to maintain it. Under this 
proposal, a simple refusal to provide 
service would not carry a presumption 
of public harm. Instead, a complainant 
would have to demonstrate the absence 
of alternatives, the likelihood of a long¬ 
term failure of service, an intent by the 
carrier to harm by discrimination, or 
some other form of unfair practice 
before the Commission would challenge 
the carrier’s allocation of its resources 
to other markets or customers. 

We do not foreclose the adoption of 
other approaches. In fact, we 
specifically solicit public comment in 
this regard. We believe that the carrier 
and shipping public can be particularly 
helpful in developing alternatives which 
provide for reasonable public notice 
without unduly burdening carriers 
administratively. 1 

Statutory Powers 

The Commissions’s statutory powers 
to adopt Ex Parte No. 55 (Sub-No. 43A), 
(see 45 FR 86798), insofar as they pertain 
to motor common carriers of property, 
sustain the actions to be taken here. We 
are not unmindful that Restrictions on 
Service by Motor Common Carriers . Ill 
M.C.C. 151 (1970), our major case on the 
common carrier obligation of motor 
common carriers, was an exercise of our 
general rulemaking powers, see id., at 
163-67. In that case we spoke of ’’the 
duty of this Commission to determine if, 
and to what extent, (motor common 
carriers'] certificates should be limited 
under the statute." id., at 170. We note 
also that 49 U.S.C. 11101(b) empowers 
us to prescribe requirements for 
continuous and adequate transportation 
and service provided by motor common 
carriers. We have, we believe, sufficient 
power to work a reasonable 


‘The purposes of thia proceeding ere to clarify the 
extent of a earner’s duty to eerve and to provide 
each carrier with a simple method of declaring the 
acope of its own bolding out. Regardless of the 
raethod(s) ultimately selected, we do not intend for 
carriers to agree collectively upon their scope of 
operations. Compacts to restrict markets would 
frustrate fatally the process of self-regulation which 
we believe will be activated by the increased actual 
and potential competition flowing from the policy of 
broad grants of authority, and remain unlawful 


modification of the historic use of motor 
carrier certificates as the measure of 
holding out. 

Request for Comments 

We seek the assistance of all 
concerned in this attempt to reconcile 
the new policy favoring broader grunts 
of authority with a common carrier’s 
duty to do what it holds out to do. That 
we may better inform our judgment in 
this matter, we solicit comments on the 
desirability of using a carrier’s scope of 
operations tariff as the benchmark of its 
holding out. and we offer other 
alternatives as well. Additionally we 
are receptive to comments propo^tng 
other methods which are both 
practicable and administratively 
feasible. 

The action to be taken in this 
proceeding does not appear to affect 
significantly the quality of the human 
environment or conservation of energy 
resources. However, anyone may 
comment on this aspect of the 
proceeding. 

Regulatory Flexibility; Certification of 
no adverse effect: 

5 U.S.C. 603 requires that the 
Commission examine the impact of 
proposed rules on small businesses ind 
small organizations. We anticipate no 
significant economic impact on amnll 
entities as a result of this rulemaking. To 
the contrary, we anticipate that the 
result of this proceeding will advance 
small common carriers by facilitating 
their ability to obtain certificates which 
would permit their future expanison. We 
do, however, Invite comment on this 
issue. 

This notice of proposed rulemaking is 
issued under authority of 49 U.S.C 
10101,10321.10762, 10922, and 11101. 
and 5 U.S.C. 533. 

Dated: January 14. 1981. 

By the Commission. Chairman Geskn - 
Vice Chairman Alexis, Commissioners 
Gresham. Clapp. Trantum. and Gillmnn 
\gotha L. Mergenovich, 

Secretary. 

|FK Doc. 81-2700 FU«d 1 -38-41: *4&ast| 
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yjtt section of the FEDERAL REGISTER 
contains documents other than rules or 
poposed rules that are applicable to the 
public. Notices of hearings and 
f^estigitons, committee meetings, agency 
decisions and rulings, delegations of 
authority. f,iin 0 of petitions and 
appteatons and agency statements of 
organization and functions are examples 
of documents appearing In this section. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

Hop Marketing Advisory Board; 

Renewal 

Notice is hereby given that the Hop 
Marketing Advisory Board is being 
renewed for an additional period of 2 
)*ars under provisions of the Federal 
Advisory Committee Act (86 Stat. 770). 

The purpose of the Board is to advise 
the Hop Administrative Committee 
under Federal Marketing Order No. 991 
concerning marketing policy and other 
operational matters as the Committee 
requests 

This Board represents handlers of 
hops Representation for most is based 
on the quantities of hops handled; and 
one representative is for extractors. 

Information about this Board may be 
obtained from Joseph C. Perrin, 

Northwest Marketing Field Office. Fruit 
and Vegetable Division. Agricultural 
Marketing Service, USDA, Boise 
Cascade Building, Suite 805,1600 S.W. 
Fourth Avenue, Portland. Oregon 97201. 
Telephone: 503-221-2724. 

Authority for this Board will expire 
January 19. 1983 unless it is determined 
Ihst continuance is in the public interest. 

Dated December 22.1980. 

William T. Manley, 

Depvry Administrator. Marketing Program 

Opesutions. 

I* 0 * «i*Joooru«n^a-ai.a45Mnj 
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Animal and Plant Health Inspection 

Service 

Construction of a Greenhouse at the 
Biological Control Satellite Facility, 
Niles. Michigan 

agency: Animal and Plant Health 

htspection Service, USDA. 


action: Notice of availability of 
Environmental Assessment and 
Negative Declaration. 

summary: This gives notice that the 
Animal and Plant Health Inspection 
Service is not preparing an 
environmental impact statement 
concerning the construction of a new 
greenhouse at the Agency's Biological 
Control Satellite Facility located at 2543 
South 11th Street, Niles. Michigan. 

The environmental assessment of this 
proposed action indicates that the 
present facility at Niles has not caused 
significant adverse local, regional, or 
national impacts on the environment in 
the past. There are no adverse 
environmental impacts anticipated in 
the future for this proposed greenhouse. 
No significant controversy has been 
associated with this project. As a result 
of these findings, it has been determined 
that the preparation and review of an 
environmental impact statement is not 
needed for this action. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the environmental assessment 
are available upon request from Mr. 
Frank M. Kotulak, Mead, Energy and 
Environmental Staff. Administrative 
Services Division. Animal and Plant 
Health Inspection Service, U.S. 
Department of Agriculture. Federal 
Building, 6505 Belcrest Road. 

Hyattsville. MD 20782 (301-436-6344). 
SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in Secretary's 
Memorandum 1955 to implement 
Executive Order 12044 and has been 
classified as “not significant." 

The Animal and Plant Health 
Inspection Service is responsible for 
controlling both diseases and pests of 
plants and animals. One major activity 
of this Agency is controlling insect and 
other pests which are harmful to 
animals and agricultural crops. Up to 
now the main methods of controlling 
these pests have been by use of 
chemical pesticides. 

The demonstrated past and present 
. successes of biocontrol projects have 
been shown to be a more economically 
and environmentally prudent alternative 
to chemical control of agriculturally 
harmful insect pests. The proposed 
greenhouse will be used to augment the 
Agency’s biocontrol projects. The 
greenhouse will be especially designed 
and engineered to meet the specific 


growing requirements of biological 
agents used to control insect pests. 

The present Biological Control 
Satellite Facility at Niles is using all 
available space to rear insects (hosts 
and biological control agents) as part of 
the Agency's biological control program. 
The rapidly expanding biological control 
program against alfalfa weevil (Hypera 
postica ) and other crop insect pests 
necessitates the need to expand the 
facility at Niles by the construction of 
the proposed greenhouse. The 
greenhouse would be used to grow 
susceptible crops (e g. alfalfa) to feed 
host insects (e.g. alfalfa weevil), which 
in turn are used to rear biological 
control agents such as other insects 
which are parasitic to the host insect. 
The greenhouse facility will have three 
segregated areas for rearing up to three 
different biological agents in 
confinement in order to avoid cross 
contamination. The greenhouse facility 
will augment this growing and important 
program with a facility specifically 
designed for the purpose and 
incorporating updated technology. No 
administrative action will be taken until 
15 days after date of this publication 
(February 11.1981). 

Done at Washington. D.C., this 13th day of 
January 1981. 

James O. Lee. Jr., 

Acting Administrator. Animat and Plant 
Health Inspection Service. 

|Fit Doc. Sl-2Set Kilod 1-24-41. *45 «<n] 
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Agricultural Stabilization and 
Conservation Service 

Feed Grain Donations for Devils Lake 
Sioux Tribe of Fort Totten Reservation 
and the Chippewa Tribe of Turtle 
Mountain Reservation In North Dakota 

Pursuant to the authority set forth in 
Section 407 of the Agricultural Act of 
1949, as amended (7 U.S.C. 1427) and 
Executive Order 11336,1 have 
determined that: 

1. The chronic economic distress of 
the needy members of the Devils Lake 
Sioux Tribe of the Fort Totten 
Reservation and the Chippewa Tribe of 
the Turtle Mountain Reservation in 
North Dakota has been materially 
increased and become acute because of 
severe and prolonged drought 
substantially reducing range forage and 
hay production, thereby creating a 
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serious shortage of feed and causing 
increased economic distress. These 
reservations are designated for Indian 
use and are utilized by members of the 
Devils Lake Sioux and Turtle Mountain 
Chippewa Tribes for grazing purposes. 

2. The use of feed grain or products 
thereof made available by the 
Commodity Credit Corporation for 
livestock feed for such needy members 
of the tribes will not displace or 
interfere with normal marketing of 
agricultural commodities. 

3. Based on the above determinations. 
I hereby declare these reservations and 
the grazing lands of these tribes to be 
acute distress areas and authorize the 
donation of feed grain owned by the 
Commodity Credit Corporation to 
livestock owners who are determined by 
the Bureau of Indian Affairs. 

Department of the Interior, to be needy 
members of 2—Feed Grain Donations 
for the Devils Lake Sioux Tribe of the 
Fort Totten Reservation and the 
Chippewa Tribe of the Turtle Mountain 
Reservation in North Dakota. 

the tribes utilizing such lands. These 
donations by the Commodity Credit 
Corporation may commence upon 
signature of this notice and shall be 
made available through May 31,1981. or 
to such other time as may be stated in a 
notice issued by the Department of 
Agriculture. 

Signed at Washington. D C on fanuary 15. 
1981 

Weldon B. Denny. 

Acting Administrator. Agricultural 
Stabilization and Conservation Service . 

I PR Doc ei-saas nM *45 «mj 
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Farmers Home Administration 

Moratorium on Transfers and 
Assumptions of Certain Section 502 
Rural Housing Loans 

agency: Farmers Home Adminstration. 
USDA. 

action: Notice. 

summary: Effective after close of 
business January 30.1981, no 
assumptions of Section 502 Rural 
Housing loans on new or same rates and 
terms will be approved for eligible low- 
or moderate-income applicants. This 
suspension will remain in effect until 
May 1.1981. Assumptions may be 
approved for above-moderate income 
and ineligible applicants. This action is 
needed to enable the FmHA Finance 
Office to process the backlog of 
assumptions on hand. Catalog of Federal 
Domestic Assistance Program Number 

10.410— -Low to Moderate Income 


Housing Loans (Rural Housing Loans— 
Section 502—Insured). This instruction 
does not directly affect any FmHA 
programs or projects which are subject 
to A-95 clearinghouse review. 
EFFECTIVE date: Effective after close of 
business January 30.1981. 

FOR FURTHER INFORMATION: 

Mr. Wesley Harris. Director. Servicing 
and Property Management Division. 
Single Family Housing—202-447-3786. 

Dated: January 16.1981. 

Gordon Cavanaugh. 

Administrator. Farmers Home 
Administration . 

(FR Doc m-aw Ft led §45 «m| 
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Fiscal Year 1981 Allocation 

agency: Farmers Home Administration. 
USDA. 

action: Notice. 

summary: The Farmers Home 
Administration is publishing a notice 
concerning the amounts and methods of 
determining the allocation, by State and 
program, of appropriated funds for 
Fiscal Year 1981. 

supplementary information: The 

Farmers Home Administratrion is 
publishing its “Administrative Notice" 
regarding “Fiscal Year 1981 Allocations" 
as a part of its ongoing attempt to keep 
the public informed of its actions. This 
notice provides the amount of funds 
which the Agency has available for farm 
and rural development in various 
programs and outlines the methods used 
in determining how the funds are to be 
allocated. The Agency is attempting to 
support, within its limited resources, 
local development efforts and provide 
the residents of small towns and rural 
areas an equitable share of the public 
and private resources. The Farmers 
Home Administration normally makes 
minor changes to this notice in the 
course of the year to maximize the use 
of its resources. Any amendments to the 
funding levels during the fiscal year may 
be obtained from any FmHA State 
Office. The funds available and the 
formula used for their distribution 
within the five major program areas of 
Community Programs. Business and 
Industrial Program. Housing Programs. 
Farmer Programs, and Biomass Energy 
Program are as prescribed in the 
following Administrative Notice No. 
488(1940) dated January 9,1981. 

C.F.D.A. No. and Program Title 

10.404— Emergency Loam 

10.405— Farm Labor Housing Loans and 
Grants 

10.406— Farm Operating Loans 


10.407—Farm Ownership Loans 
10.406—Grazing Association Loans 

10.409— Irrigation. Drainage, and Other Soil 
and Water Conservation Loans 

10.410— Low to Moderate Income Housing 
Loans (Rural Housing Loans—Sectin; 

502—Insured) 

10.411— Rural Housing Site Losm (Sec‘:nn 
523 and 524 Site Loans) 

10.413—Recreation Facility Loam 
10 414—Resource Conservation and 
Development Loam 

10.415— Rural Rental Housing Loans 

10.416— Soil and Water Loans (SW Loans) 

10.417— Very Low-Income Housing Repair 
Loam and Grants 

10.416—Water and Waste Disposal Systems 
For Rural Communities 

10.419— Watershed Protection and Flood 
Prevention Loam 

10.420— Rural Self-Help Housing Technical 
Assistance (Section 523 Technical 
Assistance) 

10.421— Indian Tribes and Tribal Corpmatioo 
Loans 

10.422— Business and Industrial Loans 

10.423— Community Facilities Loam 

10.424— Industrial Development Grants 

10.426— Area Development Assistance 
Planning Grants (Section 111) 

10.427— Rural Rental Assistance Payment! 

10.428— Economic Emergency Loans 

10 429—Above Moderate Income Housing 
Loans (Guaranteed Rural Housing Loans) 

10.431— Technical and Supervisory 
Assistance Grants 

10.432— Biomass Energy aftd Alcohol Fuels 
Loam and Loan Guarantees 

The programs and projects which are 
affected by this Notice are subject to 
state and local clearinghouse review in 
the manner delineated in FmHA 
Instruction 1901-H. 

The state allocations for low to 
moderate income housing loans [Sertioa 
502) are based on the same formula as 
the one used in FY 1980. This formula is 
presently being reviewed for possible 
revision. 

This final action has been review »d 
under USDA procedures established in 
Secretary’s Memorandum 1955 to 
implement Executive Order 12044 and 
has been determined to be exempt from 
those requirements. James C. Anderson. 
Acting Director. Budget Division made 
this determination because this action 
does not reflect a change in policy and 
involves only agency management in the 
administrative allocation of funds. 

Dated: January 19.1981. 

Gordon Cavanaugh. 

Administrator, Farmers Home 
Administration . 

(FmHA AN No. 488(1940)) 

January 9.1981. 

Subject: Fiscal Year 1981 Allocation. 

To: All State Directors, FmHA. 

The Appropriation Act for fiscal year 1961 
has been approved. Your programs will be 
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monitored to determine that full 
connideralion is given lo the equal 
opportunity objectives of this Agency. FmHA 
tiigeting policies are to support local 
development efforts and provide to the 
residents of small towns end rural areas an 
equitable share of public and private 

resources. ... 

The allocation formulas have been 
designed to target funds to States in rotation 
to rural population, households in proverty. 
per capita income, etc. Every effort should be 
irfldc lo taigel funds to distressed 
communities and rural areas which have 
significant populations of poor and 
disadvantaged persons in accordance with 
regulations and this AN. 

Funds are allocated to States in accordance 
with thr following attachments. 

Attachment A—Community Programs 
Attachment B —Business and Industrial Loan 

Program 

Attachment C— Single Family Housing 

Programs 

Attachment D—Multiple Family Housing 

Programs 

Attachment E—Fanner Programs 

Attachment K—Biomass Energy 
Gordon Cavanaugh. 

Administrator ,; 

Expiration Date: September 30.1901. 

FmHA AN No.-(1940) Attachment A 

Community Programs 

TV Community Programs allocation 
(annul* has been designed lo target funds to 
States in relation to rural population and 
households in poverty. 

Slutc Directors will moke every effort to 
target funds to those communities with the 
greatest fin uncial need having a large portion 
of their population with low incomes. Due 
cooiideration will be given to State 
development strategies and plons of substate 
planning districts in selecting projects for 
funding. 

Attachment A-l shows allocations of loan 
■mi grant authority for fiscal year 1981 for 
community programs. In order that funds may 
be obligated as they become available, you 
should plan to have obligating documents for 
ill projects in the Finance Office as soon as 
orderly work schedules will permit. You may 
submit obligating documents for community 
fidlity and water and waste disposal 
project* in excess of your allocation. 

However, requests above your allocation will 
be honored only If they can be absorbed 
wuhin the total amount of funds available 
labtr in the fiscal year. In accordance with 
our targeting objectives, requests for 
obligations in excess of your allocation 
iheudd contain the items in paragraph IV of 
Attachment A of this AN and be submitted to 
the National Office. 

if the allocation shown on Attachment A-l 
rv reds the demand in your State, please 
■dvise the National Office immediately so 
that any funds not needed can be transferred 
to (mother State with an immediate need. The 
formula for distribution of funds has not 
changed for fiscal year 1981. The National 
Office reserve for all funds is approximately 
50 percent for both loan and grant funds. In 
addition, the National Office has retained 


control of S25 million in CF loon funds for 
Community Health Center (CHC) projects 
approved under the Memorandum of 
Understanding between HHS and USDA. 
These CHC funds will be allocated on a case 
by case basis upon request by the State 
Director. For additional information on the 
method of allocation see Attachment A-2. 

1961 Budget 

The budget for fiscal year 1981 is based on 
the following levels of authority: 

Water and Waste Disposal Loans—$750 

million 

Community Facility Loans—$280 million 
Water and Waste Disposal Development 

Grants—$200 million 

Industrial Development Grants—$5 million 
Watershed Loans—$25.8 million 
Flood Prevention Loans—$0.4 million 
Resource Conservation and Development 

Loans—$4 million 

L Water and Waste Disposal Iaxjos and 
Development Grants. Community Facility 
Ijoans and Industrial Development Grants. 

The allocations are shown in Attachment 
A-l. 

U. Watershed Protection Loans (PI. 566). 
Resource Conservation and Development 
Loans. State allocations will not be made. 
Obligating documents may be submitted to 
the Finance Office when the loan is 
approved. RC&D funds will be used in 
preference to association funds in designated 
RCA!) areas for loan purposes Included in 
FmHA Instruction 1942-1. 

I1L Flood Prevention Loans (PL 534J. States 
that are authorized to process PL 534. Flood 
Prevention Loans, may submit obligating 
documents to the Finance Office when the 
loan is approved. 

IV. Requests for National Office Controlled 
Funds. Water and Waste Disposal Loan and 
Grant. Community Facility Loan, and 
Industrial Development Grant Funds under 
control of the National Office will be 
allocated to the States for projects which best 
meet the agency's priorities. Requests for 
these funds may be made by forwarding a 
completed copy of Attachment A to FMHA 
AN No. 455 (1940) dated October 14.1980. to 
the National Offipe. Generally, a request for 
additional funds will not be honored unless 
the State has insufficient funds to obligate the 
loan and/or grant requested and the docket is 
developed to the point that the letter of 
conditions has been or can be issued and the 
loan and/or grant can be approved upon 
notification that funds are available. Loan 
funds from the set aside for health centers 
under the USDA/HHS Memorandum of 
Understanding may be requested by 
telephone after approval of the project by the 
National Office of HHS. 

V. Pooling of Unobligated Funds. Tentative 
Plans for pooling are as follows; 

1. On March 31.1981. all funds from the 
first half of your fiscal year 1981 allocation 
that are not obligated will be pooled. You 
should plan to have obligating documents in 
the Finance Office for at least one-half (you 
may send more) of your fiscal year 1981 
allocation by March 31.1981. 

You will not lose fiscal year 1981 funds 
provided you have obligating documents in 
the Finance Office for at least one-half of 


your annual allocation by the end of the 
second quarter. Pooled funds will revert to 
National Office control. 

2. On August 7.1981. all funds remaining 
unobligated on that date will be pooled. 
Pooled funds wilt revert to National Office 
control. 

Allocations for the programs to which 
Attachment A pertains are on an annual 
basis: however, FmHA receives its 
apportionment of loan and grant funds 
quarterly for community programs. Therefore, 
funds will continue to be allotted to the 
Finance Office on a quarterly basis to 
continue total obligations. Obligations will be 
made in the order of requests. If States 
collectively request obligations greater than 
the amount apportioned for that quarter of 
the National allocations, there may not be 
sufficient funds to honor all obligating 
documents submitted in a particular quarter. 
In such cases, funds will be obligated when 
available, ordinarily soon after the start of 
the next quarter. 

Community Programs—Allocations tor 
Fiscal 1981 

ftl thousand*) 
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Community Program*—Allocation* for 
Fiscal 1981— Continued 

(m thouaandi) 



Loot* Grams 


Cotrmu 




Factors Used in Allocating Funds—Community 
Programs —Continued 



Subtotal .. 874,980 179,975 210,000 4.713 

Ratify! _ 75,020 20.025 25,000 2*7 

HHS Sat Aakta. ...„. 25.000 _ 

Grand Total _ 750.000 200.000 2*0,000 5.000 


FinHA AN No. — - ( 1*40) Attachment A-2 


Explanation of Allocation 

Loan funds for community facilities and 
water and waste disposal facilities, funds for 
water and waste disposal development 
grants and industrial development grants 
have been allocatedamong the 50 States, 
Puerto Rico, Guam, American Samoa. Trust 
Territories of the Pacific and the Virgin 
Islands. 

1. The Administrator has withheld in 
reserve a portion of the funds appropriated or 
authorized to allow for subsequent 
allocations or adjustments, emergencies and 
otherwise as he may deem appropriate. 

2. For each appropriation or authorization. 
$20,000 has been allocated to each State as a 
base. 

3. The National Office has retained control 
of $25 million in CF loan funds for projects 
approved under the Memorandum of 
Understanding between HHS and USDA. 

4. The remainder has been allocated by 
formula. 

a. The formula for allocating industrial 
development grants considers (1) each 
States’s portion of the Nation’s 
nonmetropolitan population outside cities of 
25.000 or more, plus half of the population of 
cities more than 25,000 located outside 
metropolitan areas, and (2) the rural per 
capita income of the State as compared to the 
rural per capita income of the Nation. The 
two elements, rural population and per capita 
Income, are weighted two to one respectively. 

b. Grants for water and waste disposal and 
loans for water and waste disposal and 
community facilities have been allocated in 
accordance with a formula which considers 
each State’s proportion of the U.S. population 
in open country and towns of less than 10,000 
outside urban areas and the number of 
households in poverty in rural areas and 
cities located outside urban areas with 
papulations of 2.500 to 10.000 persons. The 
two elements, rural population and 
households in poverty, were weighted one to 
two respectively. 

Factors Used in Allocating Funds—Community 
Programs 


W attar and 
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Total._ 

100000 

10000 


FmHA AN No.-(1940) Attachment A-3 

Section 111 Area Development Assistance 
Planning Grants 

$5 million has been appropriated for 
Section 111 in FY 81. The Rural Development 
Policy Act of 1980 recently was passed which 
expands the authorities under the Section 111 
program and increases the funding 
authorization to $15 million. However, new 
regulations will not be published until the 
transition of the new administration is 
completed. 

Initially, approval of grants will be made in 
the National Office but the proposed 
decentralization is expected to take place 
during the second quarter of FY 81. 

FmHA AN No.-(1940) Attachment B 

Business and Industrial Loan Program 

The 1981 Fiscal Year Budget for Business 
and Industrial Loan Program is $741 million. 


which has been allocated as shown on pages 
1 and 2 of Attachment B-1. Loans for Guanv 
American Samoa and Trust Territories of the 
Pacific will be allocated as needed from the 
National Office Reserve. 

There is no authorization this fiscal year 
for insured loans. 

At the beginning of the 1981 Fiscal Year, 
we had an unusual situation develop where t 
number of requests were pending to obligate 
BA I and Energy-guaranteed loans. Since we 
were operating under a continuous 
resolution, this required us to utilize the 
National Office Reserve for funding these 
projects. Adjustments to the regular 
allocations were made in order to fund (he 
projects during the first quarter rather than 
hold-up obligations until the next quarterly 
allotment. Additional adjustments to the 
allocations were made after taking into 
consideration factors such as the State* 
original allocations, distributions from the 
reserve and funding for energy projects 

Funding has been allocated in the following 
manner 

1. The Administrator, FmHA. $207,686,700 
guaranteed authority held in reserve to allow 
for subsequent allocations, emergencies 
funding of backlog of Energy loan 
applications, and for other uses as the 
Administrator may deem appropriate. 

2. For each appropriation or authorize iion. 
$20,000 has been allocated to each State as a 
base. 

3. The remainder has been allocated by 
formula: 

a. Population (weight 66 l 7%): Each State s 
population of the Nation’s nonmetropoL^n 
population outside urbanized areas, plus half 
of the population of dties more than 25,000 
located outside metropolitan areas. (Data 
source: 1970 Census of Population—^ General 
Population and Characteristic Report) 

b. Rural Income (weight 33.3%): Each 
State’s population of rural per capita income 
which is below the National rural per capita 
income. (Data source: 1970 Census of 
Population—General Social and Economic 
Characteristics Table 68 and 106; 1970 Census 
of Population—General Population and 
Characteristic Report Table 20) 

4. The factors are applied to the remaining 
fund and the result is then rounded to the 
nearest $5,000. Since this year’s appropriation 
is considerably less than last year’s, the Stats 
Director should make every effort to leverage 
the allocations by offering lower percent ages 
of guarantee to the lender. In addition, it is 
expected that every effort will be made to 
meet established target goals for fiscal year 
1981. Additional guidance will be provided to 
other memorandums on goals and polictt** for 
funding BA I projects. 

Our tentative plans for pooling are: On 
March 31.1981, all funds from the first half of 
your Fiscal Year 1981 allocations that are not 
obligated will be pooled. You should plan to 
have obligating documents in the Finance 
Office for at least one-half (you may send 
more) of your fiscal year 1981 allocation by 
March 31.1981. Pooled funds will revert to 
National Office control. 

You should keep in mind that the 
allocations are on an onnual basis; however, 
we have apportioned the guarantee authority 
for the first quarter at $320 million; the 
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tfcand quarter at $141 million; the third 

$140 million, and the fourth quarter 
at $140 million. If States collectively obligate 
morr than the quarterly allotment, it follows 
that there may not be sufficient guarantee 
lutboniy to honor all obligating documents in 
that quarter. In this instance, the Finance 
Office holds the obligating documents until 
the itart of the next quarter. 

On August 7, 1981. all funds remaining 
unobligated on that date will be pooled, 
pooled funds will revert to National Office 
control 

FibMA AN No.-(1940) Attachment B-l 


Business and Industrial Loan Allocations 
for Fiscal Year 1981 
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fmlfA AN No. -(1940) Attachment C 

'o Family Housing Programs—FY 1961 

Runl housing loan and grant making will 
w continued for fiscal year 1981 in strict 


compliance with applicable procedures and 
the following: 

/. Generat 

A. The interest rate for all rural housing 
loan programs for FY 1981 will be as shown 
in Exhibit B of FmHA Instruction 440.1. 

B. State Directors are to carry out balanced 
loanmaking and servicing programs. In some 
States more emphasis must be placed on 
loanservicing of single family housing 
accounts. 

C Dockets should not be processed for any 
program unless funds will likely be available 
for the loan or grant. The National OfTice will 
maintain little reserve, therefore, requests for 
additional funds will be considered only on 
an extreme hardship basis. To assure that 
funds are utilized, all funds available but not 
obligated will be pooled as of COB August 7. 
1981. Dockets received by the Finance Office 
after COB August 7.1981, may be considered 
for funding from pooled funds. One-half of 
unobligated 504 loan funds will be pooled on 
April 3.1981. 

D. The cumulative amounts to be submitted 
in each category for obligation for all single 
family programs will not exceed 25 percent 
the first quarter. 50 percent the second 
quarter. 75 percent the third quarter and 100 
percent the fourth quarter, of the State's 
annual allocation. State Directors will take 
actions as necessary to insure these 
allocations are not exceeded. 

B. To the extent practicable. 30 percent of 
RH funds must be used to beneift families of 
very low income. 

//. Section 502 Insured RH Loans 

A. To facilitate targeting and to plan the 
use of funds to the extent possible to help 
those most in need. State Directors will 
allocate Section 502 funds to County Office 
areas on a need basis. However, prior to the 
date RH funds were allocated within the 
States on a need basis, FmHA, in some areas, 
had approved conditional commitments and/ 
or subdivisions with large numbers of lots 
that likely would have been financed with 
Section 502 RH funds. Many developers, 
because of a shortage of funds and high 
interest rates through other sources, are 
unable to build or sell the property and are 
experiencing financial difficulty because of 
the large investment required to buy and 
develop the property to FmHA standards. In 
those areas where the approved subdivisions 
were developed because of FmHA 
encouragement, a 4-year transition 
adjustment will be followed in order to make 
an orderly de-emphasis of the housing 
program from the areas with less need. 

Three years now remain in this transition 
period. In all other areas, priority will be 
given to providing assistance to serve areas 
having the greatest housing need and to reach 
lower-income applicants. 

B. Conditional commitments must be 
honored within the funds available for each 
Stale and will not be issued unless the county 
office can reasonably expect to approve and 
fund loans for those conditional commitments 
within 3 months after the dwellings are 
completed. New commitments must be 
restricted in areas that will receive a low 
allocation level. 


C Action should be taken to ensure that 
funds will be available for loans for hardship 
cases and to those participating in self-help 
projects to prevent delays in the construction 
of homes. Priority processing will be provided 
for self-help housing applications. 

D. State Directors may not switch funds 
between subsidized and nonsubsidized 
categories. Also, State Directors serving more 
than one State may not shift allocations 
between States within their jurisdiction. 

E. Wealheriration loans made by public 
utilities will be obligated from the National 
Office reserve established for this purpose 
and not from the State's allocation. 

III. Section 502 Guaranteed Above Moderate 
RH Loans 

A 1981 appropriation of $25 Million is 
available for guaranteed above moderate 
loans. All applicants who appear to be 
eligible for a guaranteed loan should be 
referred to lenders willing to participate in 
the program. Because of the limited funds 
available, every effort will be made to 
continue with lenders active in the program. 
Loan guarantees may be made in accordance 
with FmHA Instruction 1980-D, but funds will 
not be allocated to the States at this time. 

You will be notified if the docketj submitted 
for obligation exceed the amount available 
for each quarter. 

IV. Section 504 RH Ijoans and Grants 

Overall use of Section 504 loan and grant 
funds increased significantly last fiscalyear. 
However, some States are still not showing 
enough activity in this program area. FmHA 
offices should especially strive to cooperate 
with organizations operating federally 
financed rehabilitation projects. 

FmHA AN No.-(1940) Attachment C-l 

Allocation of RH Program Funds — FY 1981 

The following criteria identifies essential 
elements that are considered necessary to 
allocate rural housing funds to various States 
on the basis of housing needs. 

Factor A: State's percentage of national rural 
population 

Factor B: State's percentage of national rural 
population living in dwelling which lack 
complete plumbing and/or are crowded 
(substandard) 

Factor C: State's percentage of national rural 
population below poverty level. 

Factor D: Cost indicator (average cost of new 
dwelling and site factor by population) 
Factor E: State's percentage of national rural 
population 82 years of age and over 
Basic Formula Allocation —Section 502 
rural housing loans. 

(A X .30 + B X .30 + C .30 + D X .10) X 
funds available = State allocation. 
Section 504 loans: 

fB x .50 4- C .50) x funds available = State 
allocation. 

Section 504 grants: 

(B x .33 t C X .33 + E .33) X funds 
available ® State allocation. 

Transition adjustment is necessary for the 
502 insured loan program to temper large 
differences between previous program levels 
and basic formula allocation. This is the last 
year of a 4-year transition period to allow 
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States to adjust programs. The transition is 
complete for 504 funds. 

The first quarter allocation is 25 percent of 
last year's allocation for 502 and 504 loans 
and 20 percent for 504 grants. The allocation 
for the remainder of the year is based on the 
same formula as last year. The formula is 
presently being reviewed for possible 
revision. 

Funds available for the second third, and 
fourth quarters of the year are adjusted in 
accordance with AN 444 (1951) dated August 
28.1980. by an amount equal to the sum of 
the percentage each state is above the 
National average in both total and over three 
months delinquencies. 

Transition for insured 502 loans = b ± V4 (a- 

b) 

Where 

a=FY 78 funds obligated factored by FY 81 
funds available, 
b- Basic formula allocation. 

Minimum alocations have been established 
for each loan and grant category. 

FmflA AN No. - (1940) Attachment C-2 

Section 502 RH Loan Authorizations 
(Insured) for Fiscal Year 1981 

(In mfltona) 


Daftrv 

quare Sum 

Sum CXhar Total 

M nm 



A Htmm . 

0.0 

$623 

$240 

$448 

AJMfcS _ 

—4.0 

41 

42 

133 

Artwns.. _ 

-13 0 

143 

59 

242 

Areanaaa_ 

-2.7 

454 

147 

742 

Cafenil - 

+ 24 

449 

214 

447 

Colorado 

♦ 06 

214 

43 

292 

Coonacttcut — 

+■1.9 

142 

44 

19.0 

OUatrere _ 

263 

40 

30 

90 

Florida —-.. 

+ 49 

424 

141 

405 

G*or0a 

+44 

422 

316 

1136 

Hawaii and Am 





,,, 

+44 

94 

36 

134 

Idaho - 

+ 14 

232 

64 

292 

■nos_ 

-24 

547 

203 

792 

Mm . 

-4.7 

444 

174 

723 

loam . 

+ 84 

444 

109 

684 

Kanaaa 

+4.1 

2QJ 

143 

444 

Kanfcicfcy 

+ 44 

744 

27.7 

1082 

Loulwana _ 

+ 2.4 

732 

236 

•73 

Uama _ 

+ 24 

33.3 

72 

412 

MayWd ■.■.I...,, 

-S2 

244 

90 

338 

MaaaarfUMam 

+ 30 

237 

6.1 

292 

Uctagan -- 

-44 

612 

243 

841 

fetanaoola __ 

474 

472 

169 

868 

Itaaincp _ 

-0.4 

74.3 

24.7 

990 

lAaaouft- - 

+4.4 

437 

21.7 

45.4 

Montana. . . 

+ 44 

161 

53 

214 

NabrttU _ 

+ 04 

235 

7 2 

313 

Hatred* — 

+ 24 

60 

30 

60 

Naw HampaNra _ 

+ 40 

14.1 

64 

203 

Jaraay 

-74 

256 

7.7 

333 

Hum Mauoo __ 

-42 

142 

66 

242 

Hum Yorl _ 

-47 

472 

231 

910 

Worth Carakns —.. 

+ 143 

1257 

443 

1742 

North Dakota. . 

+ 104 

172 

56 

235 

Oreo ..... 

+ 14 

431 

222 

940 

ddahoma _ 

+ 1-7 

47.7 

141 

434 

Oregon ... -- 

+ 10 

345 

102 

48.7 

Panwayhwaa _. 

-34 

71 1 

241 

942 

flk. ^.,4^ -^ 

nnOOt M 

+44 

40 

30 

90 

South Carotna 

+32 

544 

223 

01.7 

South Dakota 

+ 04 

142 

40 

259 

Tannaaaaa_ 

-04 

70.1 

248 

949 

Tasaa 

+ 14 

944 

349 

1292 

Utah _ 

-04 

161 

43 

209 

Vermont - 

+47 

167 

43 

232 

WgaSa 

-134 

670 

192 

742 

WreMnqion 

♦ 24 

252 

43 

349 

1 

f 

1 

+311 

345 

144 

543 

Maconam —.. 

-12 

50.7 

143 

§70 

Wyoming—_- 

+47 

7.4 

32 

100 


Section 502 RH Loan Authorizations 
(Insured) for Fiscal Year 1981— Continued 


(In mMonal 



Dalav 

Ojrere 

Sub**- 


State 

pare ant - 

*0* 


Tolar 


a*** 

inooma 



mare 




Guam and Trust 


Taif .-. 

+ 61 

154 

63 

209 

Puarto R*oo - 

-200 

94 1 

223 

1164 

Vtrgm lalanda- 

-142 

40 

30 

90 

Subtotal... 


22162 

7763 

29*65 

HUO-USOA 





Damo 


100 

0 

100 

naaarra 


702 

447 

1193 

Tons. 







2.3000 

•250 

3.1250 


FmllA An No.-(1940) Attachment C-3 

Section 504 Loan 8 504 RH Grant 
Authorizations for fiscal year 1981 


(In Vtouaarafc) 


Stata 


504 RH 
loan* 

504 RH 

grerea 

- rr - 


$470 

9775 

AAaafca. 


100 

100 



205 

205 

Areanana . 


675 

825 

rsBonSa .. 


590 

725 

Colorado . 


150 

200 

Cormacttcul -- 


100 

140 

Tal—an 


100 

100 

Florida 


5*5 

725 

Gaorgia 


1275 

1215 

Humi and Am Samoa 


„ 156 

100 



115 

130 

ISncM 


455 

8*5 



430 

550 

Iowa.— . 


310 

435 

Kansas. . 


190 

290 

Kareucfcy 


1.025 

925 

L 


820 

750 

m* 


275 

286 

Marylard 


210 

315 

Mat* arf+iMite 


115 

205 

Uctsgan 


545 

870 

bfcnnaaola . 


3*5 

500 



1.050 

9*5 

Maaourt _ 


835 

745 



125 

135 

Hub raaKa 


150 

225 



100 

100 

41 ^ *■ - -_ 4 . . 


100 

115 

Hum Jaraay 


140 

220 



275 

140 

Hum Yore 


435 

475 

Worth CaroAna 


1235 

1.146 

North Dakota . 


120 

156 

Ohio.- 


665 

795 

OtUatena 


380 

450 

Oregon _ _ 


208 

280 



790 

1,025 

(aland 


100 

100 



730 

6*0 

South Dakota 


140 

186 

Tannaaaaa 


756 

770 



1240 

1.350 

Utah . 


100 

100 

Varmonl. 


100 

115 



625 

880 



186 

250 

Watt Virginia. 


475 

480 

Wmcarmn 


400 

535 

Wyommg .... 


100 

100 

Guam and Truat Tan . 


370 

175 

Puareo Rico 


1286 

1346 



100 

100 

fiirenw -. 


23.010 

24,435 

MUOUSOAOamo 


780 

337 

Haaarva - 


210 

228 

Total 


24200 

25.000 


FmHA AN No.-(1940) Attachment D 

Multiple Family Housing Programs 

This Attachment to this An supercedes 
FmHA Anm No. 481 (1940) dated October 28 
1960. Rural housing loan and grant making 
will be continued for the fiscal year beghudH 
October 1,1980, in strict compliance with the 
following: 

/. General 

A. The interest rate for all rural housing 
loan programs for FY 1981 will be as shown 
In Exhibit B of FmHA Instruction 440.1 

B. Funds are allocated to each St8te on the 
basis of housing needs. The criteria 
considered and the formulas by which 
allocations were determined are outlined in 
Attachment D-1 to this AN. Formulas for 
allocations are being reviewed for 
improvement however, no changes have beta 
made for FY 81. Funds available for each 
program are indicated in the following 
paragraphs and attachments. 

C Priority will be given to providing 
assistance to serve Districts having the 
greatest housing needs and to reach lower- 
income tenants and applicants. Each State 
Director was provided with information by 
county on population, substandard housing 
and income. This information was intended 
to assist in identifying those Districts where 
increased emphasis must be placed on 
assisting lower-income families. 

D. State Directors are to carry out balanced 
loan making and servicing programs. In some 
States more emphasis should be placed on 
borrower records and accounting procedures 
for RRH and LH loans especially where rent 
increases, interest credit or rental assistance 
Is involved. 

E State Directors may not switch funds 
between subsidized and non-subsidized 
categories. Abo, State Directors serving more 
than one State may not shift allocation * 
between States within their jurisdiction 

F. State Directors are responsible for 
administering the Multiple Family Housing 
programs within their State in strict 
compliance with applicable procedural and 
this AN. Dockets should not be process ed for 
any program unless funds will likely be 
available for the loan or grant. The National 
Office will maintain a small reserve of fundi 
for the Section 515 program; therefore the 
Administrator will consider requests for 
additional funds only on a hardship case 
basis. To assure that funds are utilized nil 
funds available but not obligated during FY 
1981 will be pooled as of COB August 7.1981. 

G. State Directors will not obligate in 
excess of 50 percent of their funds for Section 
515 as shown in Attachment D-2 prior to 
March 31.1981, without prior written 
approval of the National Office. 

H The Section 523 and 524 RHS prog; dim 
should be used to provide subdivisions so 
that housing sites can be developed at lower 
cost for use in the Section 502 RH loan 
program or for self-help housing program*. 
With the propor use of this program • portico 
of the problem of acquiring housing sites 
could be eliminated in many areas of the U-S- 

I. The Section 525 Technical AssUtsnc* 
program can be used to counsel with families 
that are having problems with their present 
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hooting loans and can be a tool to reduce 
dclmquendei and foreclosures in the areas 
that have large incidents of unemployment 

and poverty. 

) Thr Section 514 and 510 Labor Housing 
loans and grants programs should be used in 
those areas of intensified agricultural 
production to meet the domestic farm labor 
HoQfing needs. During FY 1981 each State 
Dtrrctor should emphasize seasonal farm 
labor bonsing (projects planned for less than 
6 months occupancy) and ask the District 
Directors to contact those public bodies and 
nonprofit groups that can utilize this type of 
bousing in their areas. 

//. Section 5/5 RRH Loans 

A Attachment D-2 of this AN indicates the 
annual allocation of subsidized and 
M(isub*k!ized RRH funds for fiscal year 1981. 

B Targeting Policy. 1. FmHA Instruction 
1(H4~K was published on October 27. 1960. It 
provides authority to target RRH funds to 
areas having the greatest need through a 
priority system. However, you are authorized 
to honor only firm commitments on a first* 
come, first scrved basis. A firm commitment 
is whore an AD 622 has been issued with 
blocks 1A and 2A checked. After honoring 
these c mitments the State must prioritize 
the other applications on hand and fund 
those projects having the geatest number of 
points. If there U more than one application 
in a funding area and the applications are 
tied in the number of points, priority will first 
go to public and nonprofit organizations, and 
then the explication with the earliest 
submission date will be selected. As outlined 
In FmHA Instruction 19U-R, the selection 
process should occur on or around October 1 
(or as soon as possible after the annual 
allocation is provided) and April 1. 

You may authorize the processing of more 
applications than you may have funds so that 
• pipeline can be established; however, you 
may net exceed 150 percent of the allocation 
available for that particular evaluation 
period Applicants may file preapplications at 
any time during the year, with the 
understanding they will be evaluated and 
processed under the priority system as noted 
above 

2 Honoring commitments on previously 
issued AD 622 will be for FY 1981 only. For 
FY 1962 all RRH funding will be on the 

priority system. 

3. State Directors should be certain all 
steps art taken to ensure that all interested 
parties In the State are aware of the priority 
criteria and have equal opportunity to 
compete for these funds. The use of 
newspaper notices, letters to State 
associations, meetings with State groups and 
other methods should be used to fully inform 
the public of the priority criteria. 

1 The objective of the RRH program is to 
provide rental housing to persons with low 
•nd moderate incomes and for senior 
citizens. In recent years, an extremely large 
percentage of RRH projects have been 
0e\Hoped to meet the housing needs of 
•Mur r citizens and very small families. Most 
we comprised of one-and two-bedroom units, 
hi many areas there is also a need for family- 
>P« units which is not being met In the past 
'<*0 little effort has been made to serve the 


housing needs of large families although 
market data indicated such a need. 

Therefore, as outlined in FmHA Instruction 
1944-E. a priority will be extended to projects 
containing units for large families, 
particularly those serving very low Income 
people. State Directors shall see that this 
policy is implemented. 

D. Any RRH project that will receive 
interest credit or rental assistance from 
FmHA. shall be identified as a subsidized 
loan. This includes single track and dual 
track loans involving Section 8 deep subsidy 
when an interest reduction is given in 
accordance with Exhibit H to FmHA 
Instruction 1944-E. You should be sure that 
Form FmHA 444-5. "Multiple Housing Fund 
Analysis." is properly completed to assure 
correct identification of funds by type and. 
until the form is revised, indicate the 
approval dote on the bottom of the form. 

Also, show the following at the botton of the 
form for protects involving Section 8: 

Number of Section 8 Units - 

From HUD Set-Aside For FY - 

Single Track- 

Dual Track - 

III. Units for the HUD Section 8 Set-Aside 
Program 

A. We anticipate receiving a set-aside from 
HUD of 10.000 Section 8 units tor use in FY 
1961 under the single track processing. 
Attachment D-3 of this AN is a tentative 
distribution of Section 8 units by Region and 
State. As of the date of this AN. we hove not 
received written approval of the distribution 
from HUD; therefore, it is subject to change. 

B. The National Office is continuing to 
negotiate with HUD to obtain more flexibility 
in the type of units and location of projects 
obtaining Section 8 assistance. You should to 
the extent possible, assist HUD in meeting 
the objective of utilizing the Section 8 
program to provide more family units. 

IV. Rental Assistance (RAf Units for RRH 
and LH Programs 

A. Requests for the obligation of rental 
assistance units for 5-year contracts which 
were submitted to the Finance Office prior to 
October 1.1960. but not obligated from each 
State's RA allocation or from the pool of RA 
units were funded from the National Office 
FY 1981 allocation. Requests for 20-year units 
which were in the Finance Office were 
funded from each State's FY 1981 20-year RA 
allocation. 

B. FmHA has been allocated 17.655 units 
for rental assistance for FY 1981. Attachment 
D-4 is the distribution of RA units for 5-year 
and 20-year units by State for FY 1961. The 
distribution of RA units has been made in 
accordance with the same formula used in 
allocating Section 515 funds to the States. A 
National Office reserve of 6,603 5-year and 
500 20-year RA units have been maintained 
States that have obligated all $f their 20-year 
units may request additional units from the 
National reserves only on a hardship case 
basis. Requests for additional 5-year RA units 
will be consisdcred on a first-come, first- 
served basis when the State has committed 
all of its allocation and the requests are to 
serve existing units or for a hardship case. 

C A National Office reserve of 1,000 5-year 
RA units has been maintained for farm labor 


housing projects. Units to be allocated to LH 
projects are to be requested from the 
National Office reserve. If 20-year units are 
desired, the State must provide them from 
their respective allocation for this type of 
unit. 

D State Directors may neither switch RA 
units between States under their jurisdiction 
nor switch 5- and 20-year RA units without 
the written consent of the National Office. In 
addition. State Directors must give first 
priority on the use of 5*year RA units to 
existing projects. This need must be 
determined before comm!ting the State's 
units so that this need can be met within the 
State's RA allocation, 

V. Section 514 Labor Housing Loans 

A total of 125.6 million is available. Each 
State Director should use the labor housing 
authority to its fullest extent. Funds will not 
be allocated to individual States at this time, 
and loans within your approval authority 
may be submitted to the Finance Office for 
funding. 

VI. Section 518 LH Grants 

A. Grant making activities may be initiated 
in accordance with revised FmHA Instruction 
1944-D. A total of $28 6 million is available 
for LH grants nationally. State Directors 
should examine the need for this type of 
assistance within their States and utilize 
these funds to complement the farm areas 
with adequate housing for domestic farm 
labor. Greater emphasis should be placed on 
areas with seasonal labor bousing needs in 
FY 81. County Supervisors and District 
Directors should be advised of this increased 
emphasis and requested to promote this type 
of assistance by contacting applicants and 
prospective applicants. 

B. Labor housing grant funds will be 
divided up this FY 61 into two separate funds. 
These will be: 

(1) Projects planned for more than 6 months 
occupancy—$16,000,000. 

(2) Projects planned for less than 6 months 
occupancy—$10000,000. 

G The National Office has authorized 50 
percent of the funds from requests submitted 
through November 1,1980, and will authorize 
the remaining grant funds from requests 
submitted through March 1,1961. 

D. State Directors should review each 
application and make a preliminary 
determination as to eligibility. Priority for 
funding shall be determined by each State 
Director in accordance with ft 1944164(b). 
Attachment D-5 of this AN should be 
completed for each loan or grant application 
determined to be eligible to assist the 
National Office in determining the priority for 
funding. The completed exhibits should be 
submitted to the National Office along with a 
list showing the order in which funding is 
recommeded prior to authorization dates 
indicated above. In addition, we will require 
those states with multiply LH grant 
applicants to indicate what priorities were 
established for evaluating the applications 
and the justification for your final ranking of 
the applications recommended. Applications 
meeting all applicable eligibility requirements 
contained In FmHA Instruction 1944-D 
should submitted to assure consideration for 
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FY 61 funding. In addition. State Directors 
must indicate the ability of developing and 
obligating any grant funds awarded by the 
National Office within 120 days after 
receiving authority to develop the grant. 
Requests received after November 1,1980, 
will be considered for the March 1,1961 
funding. 

E. To avoid oversubscription by any one 
State, the National Office will reserve the 
right to delay authorixaton from a State that 
exceeds 10 percent of any of the two funds 
established in part C of this section prior to 
March 1.1961. 

F. Funds not obligated or set-aside in either 
of the two funds after considering the March 
1.1661. requests will be combined into one 
fund. All pending and new grant requests will 
be evaluated against targeting obfectives and 
authorization until funds are exhausted. 

G. When a grant allocation is authorized 

the State Director will be advised not to 
obligate the protect until a complete AD-625 
is secured, the applicant obtains a suitable 
site with the necessary public hearing and/or 
zoning changes completed, and the State 
Office architectual review of the plans and 
specifications ^complete. If this cannot be 
achieved within 120 days, the National Office 
must be advised of the status of the prefect in 
order to retain the allocation. • 

H. Before telephone obligation of the 
project is made, the State Director will 
contact the Multiple Family Housing Loan 
Division (Tel. 447-7207). confirm that the 
requirements in part G of this section have 
been met, and that quarterly allocations are 
sufficient to obligate the grant. 

VJL Section 523 TA Grants 

A total of $15 million is available for self- 
help TA grants nationally. You may continue 
processing and approving Section 523 TA 
grants in accordance with FmHA Instruction 
19331 We request that State Directors ask 
the District Directors to contact nonprofit 
groups, both public and private, and discuss 
with them the need to provide assistance for 
mutual and self-help housing in rural areas 
and small towns. State Directors should 
emphasize the self help TA program, and 
encourage the submission of grant 
applications. This program can provide new 
housing at a lower cost than by contract 
methods and should be utilized to reduce 
loan costs to low-income families. 

VI1L Section 523 Land Development Funds . 

The Section 523 Land Development funds 
are established as a revolving account for the 
acquisition and development of land as 
budding sites. Due to limited funding, it will 
be necessary for the National Office to retain 
complete control of all funds. This fiscal year 
a maximum of $2 million is available through 
the revolving fund. This includes Si million of 
appropriated funds and $1 million from 
anticipated sales of developed sites. Prior to 
loan approval, the State Director should 
request funding authority from the National 
Office. 

IX. Section 5 24 Rural Housing Site Loons. 

Due to limited funding. 11 will be necessary 
for the National Office to retain complete 
control of all funds. This fiscal year $7 million 
has been made available. Prior to loan 
approval the State Director should request 
funding authority from the National Office. 


X. Section 525 Technical Supervisory 
Assistance Grants. 

During FY 61 Si.5 million will be available. 
$1.2 million of the Section 525 TSA funds will 
be limited to preoccupancy and delinquency 
counselling programs. $300,000 will be made 
available for combined outreach and 
counselling programs. 

State Directors should contact nonprofit 
groups or public bodies and solicit 
applications from those organizations which 
serve rural communities. State Directors are 
reminded that all potential applicants are to 
be advised of the State's need to serve those 
areas with a high delinquency rate and those 
areas with a concentration of low-income 
and low-income minority families needing 
housing assistance. 

The term of the TSA grants is 2 years with 
the grant request not to exceed $75,000 
($37,500 per year) for counselling only 
programs and $100,000 ($50,000 per year) for 
combined counselling and outreach 
programs. 

Deadline for submission of preapplications 
to the appropriate FmHA District Office is 
March 13.1961. Only one preapplication per 
State will be accepted by the National Office 
for review and consideration for funding. 
Attachment D-6, ‘TSA Project Selection 
Criteria Review Sheet," of this AN is 
provided for use by State Directors in 
evaluating proposals. A completed 
Attachment D-6 for each preapplication 
reviewed is to be forwarded to the National 
Office. State Directors are to forward their 
selected preapplication to the National Office 
by April 13.1961. 

FmHA An No.-(1940) Attachment D-l 

Allocation Formula for RRH Program Funds , 
Fiscal Year 1961 

The following criteria identifies essential 
elements that are considered necessary to 
allocate rural rental housing Section 515 
funds to various States on the basis of 
housing needs. 

Factor A: State's percentage of national rural 
population. 

Factor B: State's percentage of national rural 
population living in dwellings which lack 
complete plumbing and/or are crowded 
(substandard). 

Factor C: State's percentage of national rural 
population below poverty level. 

Factor D: Cost indicator (average cost of new 
dwelling and site, factored by population). 

Allocation Formula 

(Ax.30 + Bx.30 + Cx30 + Dx.l0)xfunds 
available = Slate Allocation 

FmHA AN No.-(1940) Attachment D-2 


Section 515-^ Rural Rental Housing Fiscal 
Year 1961 Allocations 

(In thousands of doAen) 


Slats 

\Jmdbm- 

dead 

Subadoad 

Total 

Alabama 

1.380 

75795 

26.665 

fllaiss 

150 

2.735 

2.935 

Arizona 

389 

8.710 

9,099 


968 

18.384 

19.372 

CeMoma _ 

- 1,336 

24.651 

26,187 

Colorado—. 

_ 345 

8.417 

8.762 

Deia*wa 

89 

1.860 

1.740 


Section 515— Rural Rental Housing Fiscal 
Year 1961 Allocations —Continued 


fin thousands ct dollars) 


Stats 

Unaub*- 

dued 


Tow 

* * - - -»-i 

iwyno . —.. — 

539 

10.021 

1 o,5eo 

rsinoa .... - ... .. — 

1701 

22352 

73563 

Georgia 

1,897 

35794 

37,1ft 

-- 

121 

2753 

2774 

American Samoa- 

42 

777 

ttl 

Guam. Trual - 

267 

4774 

5741 

16*0 - 

262 

4770 

5.138 

•no*.. 

1,175 

21.855 

23.000 

mcSana 

1,054 

18701 


toe* .. 

744 

13749 

14.583 

Kansas— 

512 

9,534 

10.041 

Kentucky.-. 

1,801 

29,782 

31783 

Louatana 

1745 

25.028 

26.371 

Mama. 

434 

8.073 

8,567 

UmSC^siMS_ 

363 

6,762 

7,1» 

Connect*** . 

292 

5.429 

17J1 

KnOOf wSiV - - — 

so 

1.096 

MM 

«*-- 

Manual— -- 

1740 

24,937 

28777 

Mtaaaola .. — 

914 

17,004 

17.011 

Mnaiscpi __ 

1794 

25,937 

27731 

Maacxm ... , , ; , 

1.181 

21770 

23.151 


288 

4,990 

5 250 

Nebraska ... 

368 

6.907 

7.173 

Na» Jar»ey - 

434 

8,066 

ajsoo 

ai -as—-- 

411 

7.642 

1053 

Ns* York 

1768 

23.561 

24127 

Wgm islands 

82 

1.156 

1720 

North CaroAna m,—,. 

27*5 

42.510 

44,735 

North Dakota 

255 

4.746 

soot 

ONO .. - .. 

1774 

29785 

30750 

CUdww 

669 

12711 

’3700 

Oregon . 

487 

9.051 

9730 

Pennsylvania ... , 

1712 

35 566 

37,471 

Puerto Rtoo _ 

2.155 

20.129 

22794 

South r^pflSnQ 

17«3 

24.054 

25747 

Scum Dakota _ 

290 

5795 

5.815 

Tonnaasss . 

1,394 

25.930 

77724 

Tens . 

2703 

40792 

40.105 

Ut* . . ... 

182 

3.006 

1170 

Nevada.. . 

74 

1778 

1,450 


210 

3703 

4.U3 

Ne* Msmpehre 

213 

3770 

4,18) 

VUgMs _—...-.... 

1.175 

21753 

23,021 

Washington . .. 

506 

9.404 

9 900 

-*- » A -- 

f’fvil yijpig 

839 

15714 

15.453 

Wisconsin —..—........ 

963 

17712 

18775 

"yonvng 

121 

2744 

7.385 

MUO/FmHA Demo 


1070 

*070 

Na tonal Office 





5.000 

78.525 

83725 

Teas . 

48.000 

870.000 

918,000 

FmHA AN No.-(IMS) Attachment IM 


Tentative Section 6/515 Allocations for th# 
Farmers Home Administration (FmHA) 
for Fiscal Year 1961 



Region I (Boston) 

15 

Comectcut.. 


18 

Rtode 1 stanfl.. 


14 



50 

Vermont 


49 

U*M ... 


_51 

Total 


3S7 


Regmn n (Ne* York) 


Ne* Jersey _ , 


101 

Ne* York 


795 

Puerto Rco 


50? 



14 

Total _ 


ft! 


Regs* ■ (Pttfadelptsa) 

21 

Marytsnd 


125 



445 



273 

West VkgMa _ 


195 

Tout _ 


1.050 

Alabama. 

ftepon IV (Aflanta) 

318 
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Tftntstive Section 8/515 Allocations for the 
Farmers Home Administration (FmHA) 

tor Rtcal Year 1881— Continued 


FtaK» - 


276 


441 



301 

530 





372 



324 



ToM 


2.997 


Ragion V (ChicaQO) 



273 



245 



312 

-" 

lOrwrili 


213 



369 



224 



Jrtal 


1*33 


Ra*on VI (DaAaa) 



230 



313 



99 

rkuv<rj 


190 

Ttm 


512 

Jot* __ 


U11 


Ragion VS (Kanaas Oly) 



173 

Kaes* 


119 

Umcm* - 


275 

flitifiyi 


95 

Total . .. 

.v... TI ,. 

662 


Rag*on VW (Darwar) 



90 

Uortam 


92 

Hvn 


59 

Sour oeote 


97 

UWt. 


39 

Syowng 


2S 






334 


Ragnn IX (San Franoaco) 



B0 

Cteioraa 


311 



38 


Ou*i\ and Trial TarvUoiy-92 

***** _ 17 


TOIS _ 519 



Ragtan X (SaatHa) 

91 

AtoM ... ... 


35 

Oagon 


113 



118 

ToW 


327 


FmHA An No. - (1940| Attachment D-4 


Rental Assistance (RA) Unit Allocation for 
Fiscal Year 1881 


State 

5f into 

SZ 

Aebama ........ 

199 

139 

ttnka 

22 

15 

Vjcna 

59 

39 


142 

too 

CWorrat _ 

193 

135 

Colorado 

50 

35 

Da>— a.. 

13 

9 

***** 

. 79 

55 

FdXk _ 

... _ 173 

122 


274 

192 

Hiaat .■■■■■■ 

17 

12 

Am * r «anSamoa-. . 

_ 9 

4 

Gm** Trial Tarraory . 

39 

27 

WWp. . 

3ft 

29 

a<ca_ 

199 

119 

Indana 

152 

107 

tova 

107 

75 

'■*n*a» _ 

_ 74 

52 


231 

192 

l»ja«na 

194 

139 

Man# . 

^ 

93 

52 

44 

37 

Gwacscu J 

42 

30 


Rental Assistance (RA) Unit Allocation for 
Fiscal Year 1881 -Continued 


State 

5-yr unda 

sc 

RNrtalaiend 

9 

9 


193 

136 

Mrv^mom 

132 

93 

Miainnipi 

201 

141 

S3 

170 

120 

Montana 

39 

27 

*>■*—■*■ 

S3 

37 

N*W IWMy 

93 

44 

Hvm Mexico 

se 

42 

N«r VMS 

193 

129 

Vtoi iatemH 

e 

9 

North CteOftna 

330 

231 

North Oakota 

37 

29 

ONo 

227 

159 


n,. 99 

70 

ftagm 

70 

49 


276 

193 

Puerto Rkdo 

309 

219 

South Caroftna 

186 

131 

South Dakota 

42 

29 


201 

141 

Tasaa 

319 

223 

Utah. 

23 

19 

Nevada 

11 

9 


30 

21 

New 

31 

22 

VVgma. - 

199 

119 


-- 73 

51 

WaatVtprM . 

121 

95 


139 

97 

W^vruui 

17 

12 

Uaad ter FY 90 backlog 

1 983 

0 

LH raaatva ___I_ 

_ 1.000 

0 

fci — a - — 1 --- ^ 

3.710 

500 

Total . . ^ ... .. 

12.903 

4.952 




SJLUMQ COOt 9410-07*41 
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FmHA AN No. (1940) 
Attachment D-5 

TO BE COMPLETED FOR ALL 
LH APPLICANTS DETERMINED ELIGIBLE 

State: _ Date application received: __ 

Name of Applicant: _ Type of applicant: _ 

County or Area to be served:___ 

Amount of loan requested $__ X of total _ _ 

Amount of grant requested $_ X of total_ 

Amount Loan Recommended by S/0 $__ X of total_ 

Amount of Grant recommended by S/0 $_ X of total _ 

Total No. of units to be built: _ Cost per imit: __ 

Estimated rental rates:___ 

Comparable rents in the area: _____— 

Number of months the project will be occupied: __ 

Estimated No. of farmworkers in the area:___ 

Income level of farmworkers in the area: _____ 

If authorized can this proposal be developed in 120 days? _ 

What priority do you place on this project compared to others previously 
submitted and not yet authorized? _____ 

Consents regarding condition and availability of labor housing in the 
area: 

Consents and documentation regarding long-term need for the proposed 
project: 

Consents regarding management experience of the applicant: 

Does this applicant have an LH loan or grant that is obligated but not 
closed? If yes. indicate atatus on the reverse of this sheet. 

Other comments and S/0 recommendations: 

Note: If proposal involves rehabilitation of existing units, provide a 

general description of the rehabilitation planned along with an estimated 

, cost breakdown. 



































Federal Register / Vol. 46, No, 17 / Tuesday. January 27,1981 / Notices 


im <m0> 


m w^gcT pbjctics anro tew wr 


fw or 


it 


XSi 


niqiMiity Criteria! 


(1) KU t tm pro>ct pttwldt 
Mlmd in 1*44.MM(h). md 
(1) tmr* acmm with a i 
■a law-1 



of WIA single telly hounifig'loro* borrower***^)”** etUnqyant^T 
telr housing loro p f ntj and/or threatened with (onckan. 


(2) The capability end pact p arfo r — mj » tec v a ti a tsd fey the 
tpplicrot in atenisterlng Its pngrse. 

(!) 9m tffactivsMi at the currant efforts fey the applicant to 
asm lew-incest tellies In obtaining ateptu housing. 

(4) Tht octant to which the p r oj ec t will provide or Inmei the 
dilimy of housing resources to low-inooro and low-lnooro alacrity 
tell tea in the area *io are not currently occupying 

feaaxng. 




12)45 

12)45 

12)45 

12)45 


(5) The services the applicant will provide that are not presently 
available to asaiat le^iaoca faailiaa In obtaining or Maintaining 
ooopmy of adequate housing and the extant of dedication of 
feachnicml aid aparvisocy aasiatanoe activitlea currently pcovldad 

tor kw-inocae tellies. 


(C) Tho extant at citlsen 
In tfi 


participation and 
preatpllcetlan and p r oj e ct . 


(1) The extant of planned coordination with other federal. State or 
local technioal and/or aparvleory aasiatanoe prograe. 


(I) the extant to ihich the proj ec t will tea use of other flmndal 
and ox trltutione-in-kind reeouroaa tor feoth tacbnioal and 
hperviaory aaaiatanoa rod bousing develqaro* 4 apportlng 

Cad 11 ties. 


(t) 9m extart to ddA the project will be cost effective, 
fading feut not Halted Id the ra tio of per s onnel to fee hired fey 
the applicant to the amt of the project, the amt, both direct rod 
Mired, pm par eon benefiting froa the project, ed the expected 
benefits to lov-inooae tellies froa the project. 

OO) 9m actant to whte the p ro po sed staff rod salary ranges, 
including <pmllflcatians, experience, propoeed hiring schedule rod 
availability of any prospective oploye**, will roet the 
4bjactlvee of da proposed Oh progrro. 

OlMha anticipated capacity of the ^>1 leant to hplaront the 
FyM tiro s c h edul e for starting rod cnpletlng the tfe pro grsa 

M Met; r|tei tterwtf 

Of the reoor* and practices, including pereomal 
that will bv eetebllehed and saintalrod by 


12)45 

12)45 

12)45 

12)45 

12)45 

12)45 

12)45 

12)45 




So (Circle) 


i *4iee?-c 
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Scoring Plan 

TSA Preapplication Review 
The ranking of the TSA proposals will be 
accomplished through the rating of each 
preapplication on the basis of the project 
selection criteria contained in the 
instructions. Each criteria has a range from 
one to five and in order for the review to 
have some consistency in their ratings, the 
following interpretation of this range should 
be used: 


(Loan funds cannot be transferred 
between insured and guaranteed.) 

* State allocations are based on factors 
which reflect the needs for credit in the 
State. The factors include: 

Number of Farms 
Number of Small Farms 
Farm Tenancy 
Farm Population 
Net Farm Income 
Participation Credit (FO loan 
allocations) 

Control of Funds 

The quarterly State allocations for 
insured and guaranteed OL and FO 
loans are attached. State Directors are 
responsible for developing fund 
controls, utilizing loan funds in 
accordance with their State 
Management Plans and maintaining a 
reserve for hardship cases. FO and OL 
insured and guaranteed loans will not 
be approved in excess of each quarterly 
allocation. States will not request 
insured funds from the National Office 
reserve until all insured funds allocated 
to the State for the quarter have been 
obligated. The Finance Office will 
continue to control State fund 
obligations on a quarterly basis. 

In order that States maintain adequate 
control and an accurate record of fund 
allocations all obligating documents for 
FO and OL loans will be routed through 
the State Office before forwarding to the 
Finance Office . Farmer Program staffs 


Value Owcnp** *t*l **** 


0 (no aoora) _ No* a^Natd n pr*app*ca*on 

or tupporttnQ (taarunti 

1 .. Addrmod but totafty (feSetont 

Z _ Ootaant, but appwi to t» abto 

to bt «Tproved to actoquato or 
bettor vflhout tooperq nom ap¬ 
proach 

* . Adaouftto went « maata the 

nton* of fa program 

a Good. «*to aoma aupartor fea¬ 

tures 

* .- - General aupanor to mo* to* 

km 


will be expected to maintain a current 
record of all loans obligated in the State. 

Twenty-five (25) percent of each 
State's OL and 25 percent of each State’s 
FO allocation will be used for limited 
resource loans (compute 25 percent of 
total allocation including guaranteed 
loans). This percentage may not be 
exceeded without prior approval of the 
National Office. All States arc expected 
to meet their limited resource goal on a 
quarterly basis in both the OL and FO 
loan programs. 

The guaranteed loan amounts cannot 
be exceeded and guaranteed loan funds 
cannot be utilized for insured loans. In 
the past some States have not 
participated in the guaranteed loan 
programs. All Stole Directors will be 
expected to develop a guaranteed loan 
program in each District in their State(s) 
in FY 1981. We are establishing a goal to 
make a least one guaranteed EE, FO or 
OL loan in each District during FY 1981. 

We plan to continuously monitor 
State program administration through 
data analysis, assessment team visits, 
program reviews and through 
discussions with State personnel. The 
reallocation of funds will be considered, 
as necessary, to accomplish overall 
program objectives and to make full use 
of the guaranteed and limited resource 
programs. 

We expect to pool unobligated OL 
and FO funds approximately August 14. 
1981; therefore, we suggest that States 


plan to pool funds prior to August, if 
necessary. 

Priorities on Loan Funding 

Major emphasis will be given to 
assisting beginning and young farmers, 
minorities, women, limited reaourtp and 
low-income farm families. Continuous 
emphasis is to be given in assisting 
farmers in applying energy efficient 
measures on farms and establishing 
feasible energy producing facilities 
Biomass Energy (BE) loans should be 
utilized where possible to conserve OL 
and FO funds. 

States with Small Farm Assistance 
Projects (SFAP) will need to consider 
FO and OL funding needs for these 
projects during the 1981 fiscal year 

Farm Operating Loans 

The obligational authority for 
operating loans in FY 81 is the same as 
for FY 80—<$850 million for insured and 
$25 million for guaranteed loans. 

It is essential that all loan approval 
officials thoroughly analyze loans to 
assure that only those applicants who 
meet the requirements receive the 
limited resource funds available. 

FmHA AN-(1W0) Attachment E 

A National Office reserve of $25 milium 
insured OL funds has been established to 
assist Ststes with extreme hardship cases 
when their quarterly allotments are 
exhausted. To receive funds from the reserve 
it must be established that the applicants will 
definitely not be able to farm without the 
FmHA loan. States arc responsible for 
assuring thst sufficient insured OL funds ore 
available to meet subsequent loan needs. AN 
OL guaranteed loan reserve is not being 
established. States will be authorized to 
exceed their guaranteed loan allocation at 
the expense of States who fail to use their 
guaranteed loan fund allocation. 

Strong emphasis must be given to initial 
and subsequent operating loan applicant! 
obtaining a portion of their credit from olhff 
sources, especially annual operating 
expenses. The goal is to obtain participate 
credit in an amount at least 50 percent of th« 
OL funds used. The use of emergency loan 
subordinations and operating loan 
authorizations of chattel security will he u»ed 
to the fullest extent possible to assist 
borrowers in this effort. Refinancing will be 
done only when other arrangements cannot 
be made and when inclusion of deprecation 
and interest in the loan will not enable the 
applicant to continue operating. Without the 
full implementation of this policy there will 
be a substantial reduction in the number of 
applicants assisted. The amount of avoilnb 
funds is the same as last year and we fully 
expect the average loan size to increase 


Farmer Programs.— 8ased Upon the Appropriation Act tor Focal Year 1961. farmer Program Loan Lewis 

Are as Follows. 

(to thousand* d dolart) 


- 




Ouartor* 



1 - r 1 1 


Tonal 

Fail 

e -^ 

TTwO 

Fourth 

OL mauraS. _. _ 


saw ooo 

S200.000 

$425,000 

$175,000 

$50,000 

(X guarimoad _ - . 


25.000 

25.000 

0 

0 

0 

120.000 

FQfcWurvtf .... .... 


S 70.000 

330.000 

710.000 

210.000 

FO guwantoad .. 


50.000 

20 000 

15.000 

15.000 

0 

SW matod. _... 


47.100 

19,000 

13.000 

10.000 

>100 

SW gutowtteod 


6.000 

2.000 

2.000 

1000 

1.000 



2.400 

1.000 

1.000 

400 

0 

Crfj nnn 


4 800 

4JOO 

0 

0 

0 

IrvfcMr i Luvl wm 


11.900 

5.500 

3400 

2 000 

1.000 

to^afeto tod de***^* 


7.400 

4.400 

3.000 

0 

0 







— 
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again this year, following a long established 

trend 

farm Ownership Loans 

Insured and guaranteed farm ownership 
loans may be obligated in accordance with 
the quarterly allocations indicated. 

State Directors are responsible to maintain 
i reserve for hardship cases as well as funds 
targeted in State Management Plans. A 
National Office reserve of $10 million for 
insured loans and $6 million for guaranteed 
loans has been established. Hardship loan 
funds will be requested only when the 
applicant will be unable to farm without the 
b«n and provided all the States' quarterly 
allofeitions hove been used. Guaranteed loan 
funds may be requested from the National 
Office when a State has obligated its 
allocation. 

Continued emphasis will be placed on 
participation with other lenders and with 
other FmllA loan programs in developing 
insun 4 loans. Our goal is that each State 
obtain at least one dollar of other lender's 
funds for each dollar of FO funds obligated 

Soil and Water and Recreation Loans 

SW and RL funds are not allocated on a 
State basis. Obligated documents may be 
•ubmitted to the Finance Office as loans are 
apprised Priority will be given to making 
guaranteed SW loans rather than Insured 
SW SW loon authority will be used 
wherever such use will conserve FO funds. 

Irrigation and Drainage Association Loans, 
Cro:ir c Associations and Indian Land 

Acquisition Loans 

Control of funds for Irrigation and 
Drainage Grazing Associations and Indian 
Land Acquisition loans is retained in the 
National Office and will be allocated on an 
individual case basis. Funds for these loan 
typei may U* requested when it is 
determined the loan can be approved. 

Emergency and Economic Emergency Loans 

State .illocatiooa for EM loans will not be 
made Public Law 96-220 extended the 
economic emergency (EE) program to 
Sepirtnber 30, 1981, and increased the 
•mount of loan principal that can be 
outitunding fom $4 billion to $B billion. The 
heovy use of EE loan fundi during FY 80 has 
caused the need for allocation in order to 
achieve tome equity between States in the 
u»e of the remaining balance of appropriated 
funds and anticipated income. The quarterly 
illocation of EE funds U attached. 

At the present time $1-2 billion is available 
<0 hr: loaned during FY 81 without exceeding 
the $8 billion limitation. The allocation is 
b n*d on each States historical use of EE 
ban funds smith adjustment for counties 
designated as natural disaster areas. 
Se^nty-five percent of the allocation is on 
historical use and 25 percent is related to EM 
jjwignationa; Le^ a Slate with all counties 
donated as disaster areas will receive an 
allocation equal to only 75 percent of the 
States percentage of all States historical use 
lor the years 1978,1979 and 1980. A State 
*ith no counties designated as disaster areas 
unll have an allocation equal to 75 percent of 
•U fifties historical use plus an amount 


related to their percentage of all counties in 
the United States not designated. In addition, 
some adjustment has been made to the States 
of Alaska. Connecticut. Massachusetts, 
Nevada. New Hampshire. New fersey. Rhode 

Operating Loan Mot 


Island. Utah, Wyoming and Puerto Rico due 
to the fact that the very small percentage of 
counties designated for EM loans in these 
States causes the allocation formula to 
allocate excessive EE funds to those States. 

«; Fiscal Year 1981 


tat ttouMnds of aoi Tt ) 


Sum 

Total 

1st quarter 

2d quart* 

3d quarter 

4 th Quarter 

Guaranteed 

Insurance 

Aiobm 

20.000 

590 

3612 

1X944 

1*47 

207 

Alaska 

_ —, 300 

30 

05 

139 

72 

0 

Antons 

— a too 

120 

670 

7.096 

•72 

140 

AOjiym* _.._ 

2X000 

660 

3.671 

15.073 

3.012 

584 

Cofcftomui 

17.000 

350 

2-778 

5.964 

2.649 

758 

Colorado _ 

_ 9.000 

260 

1.464 

5.151 

2.125 

0 

Conoectcut _ 

_ 1050 

50 

472 

472 

641 

215 

OMrar* 

-- 1*00 

40 

222 

557 

312 

69 


13.100 

390 

3*17 

0-367 

401 

1.935 

George 

30 000 

680 

11.469 

16.940 

663 

0 

hmi 

mo 

30 

157 

287 

94 

152 

Mato __ 

19.900 

S90 

4.912 

9.791 

4 644 

763 

Orm 

7S.000 

ICO 

5.130 

13*78 

6.904 

1.160 

»n(Sana 

21.000 

670 

3.157 

9.565 

6.550 

1*62 

•ows 

37.300 

1.100 

8,060 

16*87 

8 136 

1*15 

***** 

73,000 

660 

4.421 

10.091 

6.163 

1*45 

Kentucky 

37000 

660 

5.078 

9.049 

5*66 

2,637 

Ira awns____ 

_ 37.000 

1.090 

7.172 

25*72 

3.466 

0 

Mame 

_ 11,500 

340 

1.801 

2.997 

6*05 

457 

Maryland _ 

-- 5.300 

160 

947 

2*31 

1.528 

433 


2.000 

so 

406 

877 

764 

873 

Meftgen in .. 

70.000 

•10 

4228 

7*95 

6.600 

1.787 

MMwfl iota 

___ 31.300 

970 

5127 

13*62 

9.142 

1,734 

Mitawro 

29.000 

660 

4.024 

17.156 

5.707 

1*71 

fcOssoafl 

34,000 

1.000 

6.00 7 

16*11 

7.649 

■33 

Montana _ 

- 9500 

790 

1.031 

5*10 

2 061 

18 

Nebraska 

73.000 

660 

3.294 

13*30 

5.796 

0 

Nevada__ 

_ 1.000 

30 

135 

579 

149 

7 

Naur Himpihtp 

- 1.230 

40 

336 

330 

308 

230 

Near Jersey 

- 4.300 

130 


2.284 

1,130 

57 

Not Memco 

_ 5.900 

170 

1.032 


939 

104 

Not York 

_ 19.900 

590 

4.625 

5829 

5,957 

2,099 

***> Career* 

40,000 

1.100 

16,952 

18*67 

1*63 

1*40 

North Dakota 

- 27.000 

670 

4.799 

9.903 

6.554 

874 

0*o 

12.500 

370 

2.320 

4.133 

4*50 

Mil 

Oklahoma 

- 28.000 

620 

7,390 

11*79 

4.606 

3*74 

Oregon ...._ 

__I.*._ 9.000 

200 

2.306 

4*01 

1.600 

253 

Pennayeranai 

_ 19000 

500 

4.007 

6.085 

6*51 

2,577 

Puerto Mico - 

.- 6.000 

100 

1279 

1.053 

1.621 

1.087 


450 

30 

50 

253 

117 

0 

Sou* Caroms - 

17.000 

500 

3.002 

11.419 

926 

351 

Sou* Dakota 

24.500 

720 

5.360 

11.055 

5*72 

1*85 

Tennessee 

70.000 

590 

3,432 

10.728 

4,199 

1.061 

Tease _ 

70,000 

1.950 

16.106 

39.924 

5.179 

4.642 

UWi.. 

. 4.500 

130 

1.174 

1*28 

993 

241 

Vermont 

4.750 

140 

1,101 

1*28 

1.460 

763 

Virgrue 

14.000 

410 

2.950 

8.733 

3*25 

062 

Vsgn lelande 

200 

30 

51 

16 

96 

7 

wsshstgioe . — 

_ 10.000 

290 

I960 

5.882 

1.786 

275 

Weal Vrgraa 

_i» 6.500 

190 

1.666 

2*59 

1.002 

793 

Weconsn — 

-- 30.500 

900 

6.067 

10*50 

7 499 

3.604 

WyortOTQ 

5000 

150 

1.264 

2*27 

659 

0 

Retavr ...... 

- 25.000 


10.529 

7.560 

4*10 

2.001 

Unset) State* 

- 675.000 

25.000 

200.000 

425.000 

175.000 

50.000 


Farm Ownership Aloes Oort; Fiscal Year 1941—taaurec! 





(In tfwuunda of doOeril 





Stale 

Total 

lat quarter 

2d quarter 

3d quarter 

4 th quarter 



MnaucSy. 


18*00 

6*36 

4.415 

4,415 

2*34 

1*00 

720 

456 

264 

2.534 

6*00 

2*01 

1*92 

1.592 

SI5 

24.500 

8*67 

5*11 

5*11 

3*91 

12*00 

4.738 

3U01S 

3.015 

1.732 

12*00 

4*62 

3.008 

3.008 

1.772 

7*00 

671 

554 

554 

121 

3*00 

1.137 

723 

723 

417 

10.100 

3828 

2.438 

2.436 

1.400 

19*00 

7*78 

4 832 

4*32 

2*56 

3.000 

1.137 

723 

723 

417 

71.000 

7.960 

5.068 

5*66 

2.908 

33 500 

12.098 

8.082 

6002 

4*38 

23*00 

8.794 

5.597 

5*97 

3*12 

39*00 

14*72 

9*30 

9,530 

5.4«a 

32.900 

1*433 

7*13 

7*13 

4,541 

27*00 

10*10 

6*62 

6.562 

3.786 
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Farm OwnaraNp ABocalton. Ftocal Y*«r t»« 1 -Inmrad -Continued 


(In thousands of dollars 1 



Stale Total 

1st quarter 

2d quarter 

3d quarter 

4 th quarter 


1O00 

5420 

3.450 

3.450 

1.9*0 


_ 6 800 

3.259 

2074 

2074 

1.193 


7.400 

2.805 

1.7*5 

1.765 

1.025 

Mtwlrfii nrtri 

4.000 

1.857 

1.1*2 

1.162 

679 

g trhinan 

... te.soo 

7.126 

4.535 

4.535 

2.804 

Itemnofai 

34000 

12.886 

8203 

8203 

4.706 


23jOOO 

8.945 

5.694 

5.684 

3267 


30300 

14,972 

9330 

9.530 

54*8 


14.000 

5306 

3277 

3.377 

1.940 

fietmuLa 

32.200 

12205 

7.789 

7.769 

4.457 

Nnarla 

2.200 

833 

530 

530 

307 

New Mvnahv* 

1300 

662 

434 

434 

250 


4000 

1.516 

965 

965 

554 

New Menco 

8.100 

3.070 

1.954 

1954 

1.122 

Now York 

16.100 

6.102 

3.8*4 

3.6*4 

2230 

North Cvoina 

. 26.000 

9.855 

6273 

6273 

3.598 

North Dakota 

20.500 

11.162 

7.117 

7.117 

4.084 

ONo 

*.. 18.200 

6.896 

4391 

4391 

2320 


_ 34 000 

12886 

8203 

6203 

4.706 

Ohqw- .. — 

11200 

4245 

2702 

2.702 

1.551 

14300 

5.610 

3.570 

3,570 

2050 

Puerto Rico 

10 200 

3.666 

2461 

2.461 

1.412 

Rhode Mnl 

* 100 

416 

265 

265 

154 

SouhCaroDni 

13.000 

4 927 

3.136 

3.136 

1.801 

Sooth Dakota 

30.000 

11.371 

7238 

7.23* 

4.153 


,M MMO 

9.021 

5.742 

5.742 

3295 

T«xm 

_ 30000 

14.7*3 

9.400 

6.408 

5.399 

Utah 

6000 

2.501 

1.582 

1.592 

915 

Vermont 

7,500 

2842 

1J609 

1J809 

1.040 

OWgna 

__ 13 500 

5,117 

3257 

3257 

1868 

Vran island* 

400 

151 

96 

96 

57 


___ 12,900 

4888 

X112 

X112 

1.767 

Went Vvqvsa 

_— 7600 

2.880 

1333 

1.633 

1.054 


_„_ 32300 

12319 

7341 

7341 

4.499 

Wyoftv^ 

7000 

2653 

1,688 

1,6*8 

971 

West PecWc Territory 

300 

120 

75 

75 

30 


_ 10.000 

4028 

2.527 

2527 

918 

Uratad Stales 

870,000 

330,000 

210.000 

210.000 

120.000 






Farm Ownership Alloc a bon. Fiscal Yaar 1981—Guaranteed 



(In houundi of doSars) 





Stale Total 

1*1 quarter 

2d quarter 

3d quarter 

4th quarter 



Kentucky 

lOMMTWI 



600 

231 

1*4 


165 

0 

300 

IIS 

92 


93 

0 

300 

115 

92 


93 

0 

1.400 

539 

430 


431 

0 

300 

IIS 

92 


93 

0 

800 

231 

184 


165 

0 

600 

231 

164 


165 

0 

300 

115 

92 


93 

0 

800 

231 

184 


165 

0 

600 

231 

164 

- 

165 

0 

800 

231 

164 


1*5 

0 

300 

IIS 

92 


93 

0 

3400 

1.156 

921 


923 

0 

000 

231 

164 


16S 

0 

300 

11$ 

92 


93 

0 

300 

115 

92 


93 

0 

600 

231 

164 


165 

0 

1,700 

655 

522 


523 

0 

300 

115 

•2 


93 

0 

600 

231 

1*4 


186 

0 

600 

231 

1*4 


165 

0 

2000 

771 

614 


615 

0 

1,000 

694 

552 


554 

0 

90 

347 

27* 


277 

0 

2800 

1.079 

860 


661 

0 

300 

115 

92 


93 

0 

1,600 

894 

552 


554 

0 

300 

115 

92 


93 

0 

300 

IIS 

92 


93 

0 

600 

731 

164 


165 

0 

800 

231 

164 


165 

0 

900 

347 

276 


277 

0 

2000 

771 

614 


•15 

0 

2.600 

1.002 

79* 


800 

0 

600 

231 

164 


1*5 

0 

1200 

462 

36* 


370 

0 

600 

231 

164 


185 

0 

600 

231 

164 


1*5 

0 

300 

115 

92 


93 

0 

300 

IIS 

92 


93 

0 

000 

231 

164 


1*5 

0 

1400 

694 

552 


564 

0 

300 

US 

92 


93 

0 
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Farm Ownership Allocation; Fiscal Vaar IWl—GuarantsaO—Continued 

|»rt m ou—n d» of (Mrs) 




*9T «landa-. 
finhnqi oo^.. 


*aU PacOc Tarraocy 


tm 


Giteoma 

Cck**X' 

CcmKXtf 




ffVTC4tJ*m 

***> Dawna. 

»* __ 


Vtgfta 


UntedStetea 


Ton# 

lai quart** 

70 quart** 

3d quarter 

4m quarter 

900 

115 

92 

93 



231 

164 

185 


300 

119 

92 

93 


300 

119 

92 

93 


300 

119 

92 

93 


600 

231 

164 

165 


3.000 

1,156 

921 

923 


300 

115 

92 

93 


300 

150 

75 

75 


e.ooo 

3025 

1217 

1.450 


50.000 

20.000 

15.000 

15.000 


•ocy Allocation; Fiscal Ysar 1W1 



Itouaanda of doiar*) 




Total 

l«t quart* 

2d quarter 

3d quarter 

40* quarter 

9^30 

7.579 

5.151 

1.004 

0 

0 

0 

0 

0 

0 

• 624 

2.330 

4 661 

1633 

0 

33.050 

6.932 

17264 

6254 

0 

77.704 

7,467 

14,975 

5.242 

0 

26.105 

7.055 

14,110 

4.940 

0 

2.34« 

634 

1266 

444 

0 

1.006 

293 

567 

206 

0 

19.909 

5 402 

10.004 

3703 

0 

32,466 

6.504 

17.009 

5955 

0 

619 

140 

200 

99 

0 

45,099 

12.166 

24.377 

6.534 

0 

30,673 

10.506 

21.012 

7.355 

0 

40.476 

12.561 

25.123 

6.794 

0 

54.254 

14663 

29.326 

10.265 

0 

20.730 

7.764 

15,529 

5,437 

0 

26.609 

7.191 

14 303 

5.035 

0 

22.962 

6,205 

12.411 

4346 

0 

6113 

1.652 

3.304 

1.157 

0 

13,606 

3.677 

7254 

2.575 

0 

2,164 

590 

1.160 

414 

0 

32.936 

6.901 

17.003 

§232 

0 

47.156 

12.744 

25 480 

6,923 

0 

17,134 

4.630 

9201 

3 243 

0 

35001 

9,401 

18.96? 

6630 

0 

16645 

5.003 

10.166 

3.566 

0 

mm 

13.535 

27.071 

9.477 

0 

3.050 

826 

1.653 

560 

0 

241 

65 

130 

46 

0 

1.001 

294 

569 

206 

0 

19.469 

5261 

10.523 

3,665 

0 

36374 

10.425 

20650 

7299 

0 

35.200 

9.513 

19.027 

6.660 

0 

24.861 

6,719 

13.430 

4.704 

0 

19,164 

5.164 

10260 

3.631 

0 

so m 

11.617 

27.235 

6,533 

0 

20225 

5 466 

10.932 

3627 

0 

21.404 

5.606 

11.612 

4.066 

0 

5.033 

1.570 

3,152 

1,105 

0 

172 

46 

92 

34 

0 

7.064 

1.914 

3029 

1241 

0 

39.507 

10.693 

21.307 

7.467 

0 

24365 

6,752 

13505 

4.720 

0 

37.916 

10246 

20.496 

7,174 

0 

4.312 

1,164 

2.330 

617 

0 

3.139 

646 

1096 

595 

0 

13216 

3.5? 1 

7,143 

2.502 

0 

0 

0 

0 

0 

0 

21214 

5.733 

11.467 

4.014 

0 

7.538 

2.037 

4J974 

1.427 

0 

46.599 

13.134 

26269 

6.196 

0 

6.006 

1.644 

3269 

1,153 

0 

100.000 

27,054 

54 002 

16.664 

0 

1.200.000 

324224 

640,649 

227.027 

0 
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FmllA AN-(1940) Attachment F 

Biomass Energy 

Allocations of insured funds are being 
made to each State based on the following: 

Basis of Allocations 

1. The total amount available to the 
Department of Agriculture is $525 million for 
the Biomass Energy and Alcohol Fuels 
Program and will be utilized as follows: 

(Doiars m mftont) 


Guarantee auttWy --- 3*0 

tnmaif . 125 

Admatra** ooote—FmMA — - 42S 

Adrrwntetra*** coate—Oapartmant at AgrtcuAura S7S 


ToM ___ M5 


2. An insured loan may not exceed $1 
million any may be used for small-scale 
plants only (1 million gallons or less ethanol 
or its energy equivalent per year capacity). 

3. Guarantee authority may be used to 
finance both small-scale and intermediate 
size (up to 15 million gal./yr.) Larger projects 
may be eligible if wood is used as feedstock 
or if owned by a farmer cooperative. 

4. No more than $150 million of the total 
available nationally may be used for small- 
scale plants. 

5. A recent amendment to the Energy 
Security Act would permit leveraging of the 
guaranteed authority on a three-to-one basis. 
At this time, however, the method and level 
of implementation is still under review at the 
policy levels within the Department. We will 
provide additional guidance to you in the 
near future. 

& Aflat allocation to all States is being 
made because we have not yet been able to 
develop an allocation formula which might be 
based on need, available resources for 
feedstocks and fuel, or the demand for 
biomass energy projects. Funds allocated 
may be used for either insured or guaranteed 
loans within the State Director's approval 
authority. 

Allocations 

Two million dollars is allocated to each 
State and Puerto Rico with the balance 
retained in the National Office reserve. The 
State Directors for New York and Hawaii 
should contact the Biomass Energy Division 
In the National OfTtce for guidance and 
additional funds if applications are received 
from the islands under their respective 
jurisdictions. 

Priorities 

Section 1990.5(a) of the regulations outlines 
priority considerations with regard to 
primary fuel, feedstocks, and technology. 

1. Projects which use fuel other than 
petroleum or natural gas are encouraged. 
Those which use oil or natural gas require 


prior concurrence of the National Office 
before approval. 

2. New technologies which will expand the 
possible feedstocks, produce new forms of 
biomass energy or different biomass fuels 
receive priority. Examples of alternate 
feedstocks include fruits, sugar cane or 
cellulosic material. Other fuels to be 
considered are wood, hog fuel, and 
agricultural residue such as rice hulls, com 
stover, and cotton gin trash. 

3. You should take advantage of the 
application receipt dates to make 
comparative evaluations of guaranteed loan 
applications. The National Office, in making 
comparative evaluations, will consider 
strongly the items mentioned above with a 
goal of funding projects using a wide range of 
feedstocks, fuels, end technologies. We will 
also be looking for biomass energy projects 
other than alcohol production such as direct 
burning of biomsss. methane gas production, 
and biogas utilization. This will enable us to 
build a portfolio of loans, the majority of 
which fall into a range of $1 to $10 million. 

4. Plant location with regard to feedstocks, 
fuels, markets, and the proximity to similar 
plants must also be considered. 

(PR Doc SI-TWO Filed 1-SS-S1:845 «m] 

BILLING COOC 0410-07-81 


Food and Nutrition Service 

Determining Eligibility for Free and 
Reduced Price Meals and Free Milk in 
Centers Under the Child Care Food 
Program and In the Summer Food 
Service Program for Children; New 
Income Poverty Guidelines 

aqency: Food and Nutrition Service. 
USDA. 

action: Notice. 

summary: The Department announces 
new Income Poverty Guidelines for 
centers in the Child Care Food Program 
as well as for sponsors under the 
Summer Program. These guidelines shall 
be used to determine eligibility for free 
and reduced price meals and free milk. 
The new guidelines differ from previous 
guidelines in three important ways: (1) 
they are based on Office of Management 
and Budget guidelines that are not 
adjusted by the Department: (2) they 
remove the hardship provisions: afid (3) 
in place of the hardship provisions, they 
include a standard deduction. The 
Department is required by the Omnibus 
Reconciliation Act of 1980 to make these 
changes in the guidelines. These 


changes will affect the eligibility of 
some children for free and reduced prict 
meals and free milk. This notice also 
announces procedures to be used in 
implementing the new guidelines. 

These changes in the income poverty 
guidelines will expire on September 30, 
1981. 

This notice does not apply to day cart 
homes participating in the Child Care 
Food Program. 

EFFECTIVE DATE January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 

Beverly Walstrom. Child Care and 
Summer Programs Division, Food and 
Nutrition Service. U.S. Department of 
Agriculture, Washington, D.C. 20250, 
(202) 447-8509. A copy of the Impact 
Analysis Statement can be obtained 
from this address. 

SUPPLEMENTARY INFORMATION! This 

notice has been reviewed under USDA 
procedures established in Secretary's 
Memorandum 1955 to implement 
Executive Order 12044 and has been 
classified as "not significant.*' 

Definition of Income, 

There is no change in the definition of 
income. "Income,** as the term is used in 
this notice, is similar to that defined in 
the Bureau of the Census report, 
"Characteristics of the Low-Income 
Population: 1971," Current Population 
Reports, series P-60, No. 86, DecemW 
1972. "Income" means income before 
deductions for income taxes, employees' 
social security taxes, insurance 
premiums, bonds, etc. It includes the 
following: 

(1) monetary compensation for 
services, including wages, salary, 
commissions, or fees: (2) net income 
from nonfarm self-employment; (3) net 
income from farm self-employment: (4) 
social security; (5) dividends or interest 
on savings or bonds, income from 
estates or trusts, or net rental income 
(6) public assistance or welfare 
payments: (7) unemployment 
compensations: (8) Government civilian 
employee, or military retirement, or 
pensions or veterans* payments; (9) 
private pensions or annuities; (10) 
alimony or child support payments; (It) 
regular contributions from persons not 
living in the household; (12) net 
royalties; and (13) other cash income 
Other cash income would include cash 
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amounts received or withdrawn from 
any source including savings, 
investments, trust accounts, and other 
resources which would be available to 
pay the price of a child’s meal. 

Incxmie,” as the term is used in this 
notice, does not include any income or 
benefits received under any Federal 
program which are excluded from 
consideration as income by any 
legislative prohibition, for example, 
income received by volunteers for 
services performed in the National 
Older Americans Volunteer Program as 
stipulated in the Domestic Volunteer 
Service Acts of 1973, Pub. L 93-113. 

Title IV, c 418 (87 Stat 413, 42 U.S.C. 
5058). Furthermore, the value of 
assistance to children or their families 
shall not be considered as income if 
prohibited by the authorizing legislation, 
e.g., the National School Lunch Act the 
Child Nutrition Act of 1966, and the 
Food Stamp Act of 1977. 

In applying guidelines, an 
independent center, sponsoring 
organization of centers, or Summer 
Program sponsor may consider both the 
income of the family during the past 12 
months and the family's current rate of 
income to determine which is the better 
indicator of the need for free and 
reduced price meals and free milk. 
However, if one or more of a child's 
parents or guardians become 
unemployed and the family's income 
drops due to this unemployment so that 
the child should be eligible for free or 
reduced price meals or free milk during 
the period of unemployment, that child 
shall be provided with the type of meal 
for which the child is eligible. 

Elimination of Secretary's Adjustment 
of Office of Management and Budget 

Guidelines 

In the past, to arrive at the Secretary's 
guidelines, the Department adjusted the 
nonfarm income poverty guidelines 
issued by the Office of Management and 
Budget (OMB) to reflect changes in the 
Consumer Price Index between the 
previous calendar year and March of the 
calendar year in which the Secretary's 
guidelines would become effective. The 
Department generally issues the 
guidelines to be effective July 1. Thus, 
the guidelines, when effective, are only 
three months behind changes in prices. 
Section 203 of Pub. L. 96-499, which 
became law on December 5.1980, 
deletes this adjustment for the 
remainder of fiscal year 1981. Therefore, 
these guidelines reflect the average of 

Consumer Price Index for 1980 
Without the adjustment described above. 


Replacement of Hardship Provisions 
with Standard Deduction 

In the past, the Department allowed a 
family to deduct from its stated income 
the cost of certain "hardship" conditions 
that could not be reasonably anticipated 
or controlled by the household. The 
hardship conditions were: (1) unusually 
high medical expenses: (2) shelter costs 
in excess of 30 percent of income; (3) 
special education expenses due to the 
mental or physical condition of a child: 
and (4) disaster or casualty losses. 

Section 203 of Pub. L. 96-499 deletes 
these hardship conditions for the 
remainder of fiscal year 1981. in their 
place, the law establishes a standard 
deduction for all families. The standard 
deduction is the same amount for all 
States except Hawaii. Alaska, and 
Guam. The standard deduction is 
adjusted to reflect the higher cost of 
living in those States and in Guam. The 
Department has included all appropriate 
standard deductions in the attached 
guidelines. 

Child Care Food Program Procedures: 

1. General Requirements. 

Within 30 days of the date of 

publication of this notice. State agencies 
must make the new guidelines contained 
in this notice available to all 
independent centers and sponsoring 
organizations of centers. Upon receipt, 
these guidelines must be applied to all 
subsequent eligibility decisions. The 
Department is requiring that 
redeterminations of eligibility of 
children currently enrolled based on the 
new guidelines be made in all centers, 
except in instances where such 
recertification would not potentially (1) 
change Program payment rates or (2) 
affect food service charges to families of 
participating children. These procedures 
are intended to minimize the workload 
of States and certain centers where 
application of the new guidelines would 
not have an effect on the benefits 
delivered to the center or its recipients. 

2. Centers Which Must Totally 
Recertify Eligibility of All Enrollees 
Using the New Guidelines. 

All institutions which have elected to 
be reimbursed on the basis of claiming 
percentages, blended rates, or the 
number of meals of each type served to 
children in each need category are 
required to redetermine eligibility of 
children currently enrolled using the 
new guidelines because resultant 
changes in the need categories of 
enrolled children will affect the Program 
earnings of such institutions. 


Centers which charge separately for 
meal service shall also redetermine 
eligibility of all enrolled children based 
on the new guidelines and ensure that 
resultant shifts in children's need 
categories are reflected in the meal 
service charge to their families. 

Nonpricing independent centers and 
sponsors of centers reimbursed under 
the tiering method are also required to 
make redeterminations of eligibility of 
all enrolled children based on new 
guidelines where between 66% and 70% 
percent or between 33% and 37% 
percent of their enrolled children have 
been reported to the State agency as 
eligible for free or reduced price meals. 
A statistical analysis by FNS indicates 
that such independent centers and 
sponsors of centers would represent 
virtually all institutions whose tier might 
be lowered by the new guidelines. 
Requiring all other nonpricing centers 
under the tiering method to take the 
administrative procedures to recertify 
all enrolled children would increase 
paperwork unnecessarily and would 
increase administrative expenses while 
having no impact on Federal 
reimbursement payment factors, on 
children's payments, or on any other 
aspect of their Program operations in 
such centers. 

The Department's calculations of the 
percentage ranges of those nonpricing 
independent centers and sponsors of 
centers reimbursed under the tiering 
method that potentially could change to 
a lower tier are based on information 
collected by the Department's Office of 
the Inspector General during a recent 
audit of the National School Lunch 
Program, which utilizes the same income 
poverty guidelines os the Child Care 
Food Program and the Summer Food 
Service Program for Children. This 
information includes family size/income 
data on children in the free and reduced 
price categories for a national sample of 
765 households. Based on these data, the 
Department estimates that 1.5 percent of 
children currently eligible for reduced 
price meals will shift to the paid 
category as a result of the new 
guidelines. The percentage was 
increased to 4 percent before being 
incorporated into the percentage ranges 
to ensure that the ranges will encompass 
all affected independent centers and 
sponsors of centers whose tier might be 
lowered by the new guidelines. The 
ranges exclude the estimated shift from 
the free to the reduced price category 








8624 


Federal Register / Vol. 46, No. 17 / Tuesday. January 27. 1981 / Notices 


because this shift would have no effect 
on an institution's reimbursement tier. 

Procedures and Timeframes for 
Implementation: 

1. Independent Centers and Sponsors 
of Centers Which Need Not Recertify 
All Enrolled Children Under New 
Guidelines. 

Within 30 days after the date of 
publication of this Notice in the Federal 
Register, the Stage agency shall send 
written notification of these income 
guidelines and instructions requiring the 
use of these guidelines for subsequent 
eligibility determinations to such 
independent centers and sponsors of 
centers. 

2. All Other Independent Centers and 
Sponsors of Centers. 

The State agency, within 30 days after 
the date of Federal Register publication, 
shall also send to all other independent 
centers and sponsors of centers written 
notification of these income guidelines. 
In addition, the State agency shall set 
forth directions to provide for 
implementation within the following 
timeframes. 

Within 15 days of receipt of the new 
guidelines, all institutions which charge 
separately for meal service shall issue a 
public release to announce the new 
family size/income standards. Such 
institutions shall issue a new family 
size/income application to parents or 
guardians of participating children who 
express interest in submitting a new 
application as a result of publicity 
concerning the revised guidelines. 

Because the guidelines have been 
changed in the middle of the year, 
institutions may either (1) use 
applications currently on file to make 
new eligibility determinations, or (2) 
distribute new family size/income 
applications with the new guidelines 
and base redeterminations on them. In 
either event, these institutions shall 
redetermine each child's need category 
and report to the State agency the 
number of children enrolled in each 
category within 45 days after the date 
on which the State agency mailed the 
guidelines. 

The claim for the first calender month 
that commences after 45 days have 
elapsed from the date on which the new 
guidelines were mailed to institutions 
reimbursed according to tier, claiming 
percentages, or blended rates shall be 
paid by the State agency on the basis of 
updated need category information 
submitted by the institutions. This 
timeframe will provide the State agency 
with a minimum of 75 days (the 30 days 
in the month covered by the claim plus 
the 45 days in which the State agency 
must pay valid claims) to implement 


necessary adjustments in its payment 
system. 

Institutions which are required to take 
these actions but do not submit the 
updated need category data on schedule 
shall not receive further advances or be 
paid for the first calendar month which 
commences after 45 days have elapsed 
from the date on which the State agency 
mailed the new guidelines, or for 
subsequent months, until after they have 
submitted the updated information. 

Institutions reimbursed on the basis of 
the number of meals served to children 
in each need category shall commence • 
meal counts according to children's 
redetermined eligibility on the first day 
of the first calendar month which begins 
after 45 days have elapsed from the date 
on which the State agency mailed the 
new guidelines. 

On this same date, institutions which 
charge separately for meal service shall 
implement adjusted meal charges based 
on children's redetermined eligibility. 
Not less than 10 days prior to this date, 
such pricing institutions shall notify 
parents or guardians of any charge in 
the meal service charge for their 
children. 

Summer Food Service Program for 
Children: 

Eligibility for the 1961 Summer 
Program shall be based on the 
guidelines announced in this notice. 

New Guidelines 

The following are the new income 
poverty guidelines to be effective for the 
remainder of fiscal year 1981. These 
guidelines include the standard 
deduction which replaces all hardship 
deductions. 

■lUJNO COOt J410-J0-4I 
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(Catalog of Federal Domestic Assistance 
Programs Nos. 10.558 and 10.559) 

Authority: Sec. 203(aHc). Pub L 98-499. 94 
SUL 2599. 

Dated: January 13.1961. 

Bob Greenslem, 

Administrator, Food and Nutrition Service. 

(TV Doe. 41-2545 Fll®d 1-26-41: MS mm\ 

BILUNG COO€ 2410-20-41 


Forest Service 

Spruce Budworm Management 
Program; Northern Maine, 1981; 
Correction 

agency: USD A, Forest Service. 
action: Correction. 

summary: This corrects a notice that 
was published in the Federal Register of 
October 15,1980 (45 FR 88415) FR Doc. 
00-32053. The Notice of Intent of 
October 15 should have read as follows: 

Pursuant to Section 102(C) of the 
National Environmental Policy Act of 
1969. the Forest Service. Department of 
Agriculture, will prepare a site specific 
environmental assessment for 
suppression of the spruce budworm 
population in Northern Maine for the 
protection of spruce and fir. Activities 
will take place in late spring and the 
summer of 1981. 

The various elements of the general 
spruce budworm management program 
have been addressed in a Programmatic 
Environmental Impact Statement. A 
Scoping Session was held in connection 
with that statement. The scope of the 
1981 project will be determined by 
consultation with land managers and 
State and Federal agencies. 

Alternatives for suppression of 
budworm populations include 
silvicultural, biological and chemical 
methods, as outlined in the 
Programmatic Statement. Allen J. 
Schacht. Director of the Northeastern 
Area, is the responsible Federal Official, 
and Peter W. Orr is the Team Leader for 
the environmental assessment. A. 
Temple Bowen of the Department of 
Conservation (Augusta) will represent 
the State of Maine. The environmental 
assessment will require about one 
month. The Programmatic Draft 
Environmental Statement was issued on 
October 8. 1980. This will be followed by 
a review period. The Final Programmatic 
Environmental Impact Statement is 
scheduled for filing on or about January 
30.1981. 

Questions about the Notice of Intent 
or on the project should be sent to Allen 
J. Schacht. Director. Northeastern Area. 
State and Private Forestry. Forest 
Service. U.S. Department of Agriculture. 
370 Reed Road. Broomall, PA 19008. 


SUPPLEMENTARY INFORMATION: USDA 
issued a notice that was published in the 
Federal Register of October 15,1980 (45 
FR 68415) that the agency intended to 
prepare a site specific environmental 
impact statement for suppression of the 
Spruce Budworm population in Northern 
Maine for the protection of spruce and 
fir. This was in error. It should have 
read: An environmental assessment will 
be conducted after the Programmatic 
Environmental Statement process is 
completed. 

Allen I. Schacht. 

Director , Northeastern Area. State and 
Private Forestery. 

|Wt Doc 61-1400 Ffl«d 1-30-41; 6*5 an) 

BIUJMG COOC 2410-11-44 


Fremont National Forest Grazing 
Advisory Board; Meeting 

The Fremont National Forest Grazing 
Advisory Board will meet at 10:00 a.m. 
on Friday. March 6,1981 at the Forest 
Supervisor’s Office, 34 North D Street, 
Lakeview. Oregon 97630. The Purpose of 
this meeting is: 

1. Update members on Land 
Management Planning progress. 

2. Discuss use of range betterment 
funds. 

3. Review range allotment 
management planning. 

The meeting will be open to the 
public. Persons who wish to attend 
should notify Ralph B. Roberts. 34 North 
D Street Lakeview. Oregon 97830. phone 
947-2151. Written statements may be 
filed with the Board before or after the 
meeting. 

The committee has established the 
following rules for public participation: 

1. Must have pre-notice and placed on 
agenda. 

2. Time limit will be announced at 
meeting. 

3. May be oral or written. 

4. Aggrieved grazing permittee must 
contact: 

a. District Ranger regarding decision 
or recommendations. 

b. Forest Supervisor regarding 
proposed action. 

c. Advisory Board member. 

d. Forest Supervisor/Board President 
in emergency. 

5. General Public: 

a. same steps as aggrieved grazing 
permittee. 

b. Open input on agenda items 
permitted. 

c. May present topics or concerns if 
prearranged. 


Dated: January' 1981. 

John W. Chambers. 

Forest Supervisor. 

{FR Doc 61-2410 F0»d 1-20-41 M6 mm\ 

BILUNG COOC 2410-11-41 


Land and Resource Management Plan, 
Francis Marlon National Forest. 
Berkeley and Charleston Counties 
South Carolina; Intent To Prepare an 
Environmental Impact Statement 

Pursuant to Section 102(2)(c) of the 
National Environmental Policy Act of 
1969 (Pub. L 91-190), the Forest Service, 
Department of Agriculture, will prepare 
an environmental impact statement on 
the Land and Resource Management 
Plan for the Francis Marion National 
Forest in South Carolina. 

The Land and Resource Management 
Plan is being prepared In accordance 
with requirements of the Secretary’s 
regulations promulgated pursuant to the 
National Forest Management Act of 
1976. The resulting plan will provide for 
multiple-use and sustained yield of 
goods and services from the Francis 
Marion National Forest. 

The planning process will integrade 
all resource planning—timber, lands, 
fish and wildlife, soil and water, 
wilderness and recreation—together 
with resource protection and resource 
use activities. The process will be issue- 
oriented. i.e.. public issues, management 
concerns, and development 
opportunities will be analyzed 
continually throughout the process 

A reasonable range of alternatives 
will be formulated by an 
interdisciplinary team to provide 
different ways to address and respond 
to the major public issues, management 
concerns, and resource opportunities 
identified during this planning process. 

Alternatives will reflect a range of 
resource output and expenditure levels. 
In formulating these alternatives, the 
following criteria will be met: 

(1) Each alternative will be capable of 
being achieved; 

(2) A no-action alternative will be 
formulated, that is the most likely 
condition expected to exist in the future 
if current management direction would 
continue unchanged; 

(3) Each alternative will provide for 
orderly elimination of backlogs of 
needed treatment for the restoration of 
renewable resources as necessary to 
achieve the multiple-use objectives of 
that alternative; 

(4) Each identified major public issue 
and management concern will be 
addressed in one or more alternatives; 
and 
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( 5 ) Each alternative will represent to 
tfu’ extent practicable the most cost 
efficient combination of management 
practices examined that can meet the 
objectives established in the alternative. 
Each alternative will state at least: 

(a) The condition and uses that will 
result from long-term application; 

(b) The goods and services to be 
produced, and the timing and flow of 
these outputs; 

(c) Resource management standards 
and guidelines; and 

(d) The purposes of the management 
direction proposed. 

As an early step in the planning 
process. Federal State, and local 
agencies, organizations, and individuals 
who may be interested in. or be affected 
by the decision will be invited to 
participate in a scoping process which 
includes: (a) identification of those 
issues to be addressed; (b) identification 
of those issues to be analysed in depth; 
and (c) elimination from detailed study 
those issues which are not significant, or 
which have been covered by prior 
environmental review. 

To ticcompUsh this scoping effort, the 
Francis Marion National Forest will 
send letters to interested publics inviting 
them to assist and provide input into the 
analysis of the issues. Key individuals 
and groups may be contacted directly 
for their input. 

Written comments and/or suggestions 
concerning this Notice of Intent or the 
proposal should be sent to Donald W. 
Eng. Forest Supervisor, Francis Marion 
National Forest, 1835 Strom Thurmond 
Federal Bldg., P.O. Box 2227, Columbia, 
South Carolina 29201. 

The draft environmental impact 
statement is scheduled for completion 
by May 1983, with a 3-month review 
period, and the final environmental 
impact statement is scheduled for filing 
in December 1983. 

Lawrence M. Whitfield, Regional 
Forester, Southern Region of die Forest 
Service, is the responsible official for 
the environmental impact statement and 
plan 

For further information about the 
planning process or the environmental 
Impact statement, contact; David V. 
Roadal, Forest Planner. Francis Marion 
A Sumter National Forests. 1835 Strom 
Thurmond Federal Bldg., P.O. Box 2227, 
Columbia, South Carolina 29202, (003- 
765-5222). 

Dated January 18,1981. 

Um*nca M Whitfield. 

Regional Forester. 
in "-zr* nud i-Jaai; ass *»] 

cOOf M10-11-41 


Soil Conservation Service 

Big Creek Watershed, Arkansas; Intent 
to Prepare an Environmental Impact 
Statement 

agency: Soil Conservation Service. 
Department of Agriculture. 

action: Notice of Intent to Prepare an 
Environmental Impact Statement. 


FOft FURTHER INFORMATION CONTACT. 

Mr. Max A. Mull, Acting State 
Conservationist, Soil Conservation 
Service, 700 West Capitol Avenue. Little 
Rock. Arkansas 72205. telephone 
number 501-378-5445. 

notice: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1909; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 850); the Soil 
Conservation Service. U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is being 
prepared for the Big Creek Watershed, 
Columbia County. Arkansas. 

The environmental assessment of this 
federally assisted action indicates that 
the project may cause significant local, 
regional, or national impacts on the 
environment. As a result of these 
findings, Mr. Max A. Mull, Acting State 
Conservationist has determined that the 
preparation and review of an 
environmental impact statement are 
needed for this project 

The project concerns a plan for 
watershed protection, flood prevention, 
municipal and industrial water supply 
and recreation. Alternatives under 
consideration to reach these objectives 
include systems of conservation land 
treatment nonstructural measures, and 
multiple-purpose reservoirs. 

A draft environmental impact 
statement will be prepared and 
circulated for review by agencies and 
the public. The Soil Conservation 
Service invites the participation and 
consultation of all agencies and 
individuals with expertise or interest in 
the preparation of the draft 
environmental impact statement. The 
draft environmental impact statement 
will be developed by Max A. Mull, 
Acting State Conservationist. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention Program. Office of 
Management and Budget Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable) 


Dated: January 16.1961. 

Joseph W. Haas. 

Deputy Chief for Natural Resource Projects . 

im Dec SI-2H5 Filed 1-2S-S1. M3 «m| 

MJLJNO CODE 3410-1S-M 


Central Sonoma Watershed Project, 
Spring Creek Subwatershed, 
California; Availability of Record of 
Decision 

agency: Soil Conservation service. 
Department of Agriculture. 
action; Notice of Availability of a 
Record of Decision. 


FOR FURTHER INFORMATION CONTACT 

Mr. Francis C. H. Lum. State 
Conservationist. Soil Conservation 
Service, 2828 Chiles Road, Davis, 
California 95618. telephone 918-758- 
2200. 

notice: Francis C. H. Lum. responsible 
Federal official for projects 
administered under the provisions of 
Pub. L 83-588.18 U.S.C. 1001-1000, in 
the State of California, is hereby 
providing notification that a record of 
decision is available for the Central 
Sonoma Watershed Project. Spring 
Creek Sub watershed. Single copies of 
this record of decision may be obtained 
from Francis C. H. Lum at the above 
address. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention Program. Office of 
Management and Budget Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable.) 

Dated: (anuary 16.1961. 

Joseph W. Haas, 

Deputy Chief for Natural Resource Projects. 

(Ft Doc tl-JSSS Filed 1-JSS1: *45 «m| 

MJJNQ CODE 5410- IS-* 


Eugene Covered Bridge Critical Area 
Treatment RCAD Measure, Indiana; 
Finding of No Significant Impact 

agency: Soil Conservation Service, U.S, 
Department of Agriculture. 
action: Notice of a Finding of No 
Significant Impact 

FOR FURTHER INFORMATION CONTACT 

Mr. Robert L Eddleman. State 
Conservationist Soil Conservation 
Service. 5610 Crawfordsville Road. 
Indianapolis. Indiana 46224, telephone 
317-289-8515. 

notice: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1989; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 850); the Soil 
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Conservation Service, U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Eugene Covered 
Bridge Critical Area Treatment RCAD 
Measure. Vermillion County. Indiana. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings. Mr. Robert L Eddleman. State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
critical area treatment. The planned 
works of improvement include gravel 
bedding and riprap placed on an eroding 
stream bank near the bridge abutment. 
Conservation practices include V \ acre 
of seeding and mulching. 

The Notice of a Finding of No 
Significant Impact (FNSI) has been 
forwarded to the Environmental 
protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Robert L 
Eddleman. 'Hie FNSI has been sent to 
various Federal, State, and local 
agencies and interested parties. A 
limited number of copies of the FNSI arc 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until February 28,1981. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular No. A-95 
regarding State and local Clearinghouse 
review of Federal and federally assisted 
programs and proiects is applicable.) 

Dated: January 15,1981. 

Joseph W. Haas. 

Deputy Chief for Natural Resource Projects. 

tut Doc- SI -mo PUad 1 -25-SI. 54S mm\ 

MJUMQ COOC M10-15- 


Scioto Vocational School Critical Area 
Treatment RC&D Measure, Ohio; 
Finding of No Significant Impact 

agency: Soil Conservation Service, U.S. 
Department of Agriculture. 
action: Notice of a Finding of No 
Significant Impact. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert R. Shaw. State 
Conservationist. Soil Conservation 
Service Room 522. 200 North High 
Street. Columbus, Ohio 43215, telephone 
614-489-8962. 


notice: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1969: the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 650): the Soil 
Conservation Service. U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Scioto Vocational 
School Critical Area Treatment RC&D 
Measure. Scioto County. Ohio. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings. Mr. Robert R. Shaw, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
stabilization of critically eroding areas 
on the school property. The planned 
works of improvement include the 
installation of 1500 feet of diversion, a 
grade stabilization structure, and 7 acres 
of critical area seeding. 

The Notice of a Finding of No 
Significant Impact (FNSI) has been 
forwarded to the Environmental 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Robert R. 
Shaw. The FNSI has been sent to 
various Federal. State, and local 
agencies and interested parties. A 
limited number of copies of the FNSI are 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until February 26.1981. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular No. A-95 
regarding State and local Clearinghouse 
review of Federal and federally assisted 
programs and proiects is applicable.) 

Joseph W. Haas. 

Deputy Chief for Natural Resource Projects. 

Dated: January 18.1981. 

[FR Doc n-2856 Filed 1-25-51: 545 am| 

MJUMQ COO€ 2410 - 15-41 


Spruce Street Flood Prevention RC&D 
Measure, Ohio; Finding of No 
Significant Impact 

agency: Soil Conservation Service. U.S. 
Department of Agriculture. 

action: Notice of a Finding of No 
Significant Impact. 


for further information contact; 

Mr. Robert R. Shaw, State 
Conservationist. Soil Conservation 
Service, Room 522, 200 North High 
Street, Columbus. Ohio 43215, telephone 
614-469-6962. 

notice: pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 650): the Soil 
Conservation Service. U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Spruce Street 
Flood Prevention RC&D Measure. 
Defiance County, Ohio. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Mr. Robert R. Shaw. State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for flood 
prevention. The planned works of 
improvement include improvement of 
2800 feet of open drainage, installation 
of 90 feet of concrete pipe, and the use 
of riprap to stabilize curves along the 
open drain. Approximately 2.3 acres of 
critical area planting will be applied to 
the areas disturbed during construction. 

The Notice of a Finding of No 
Significant Impact (FNSI) has been 
forwarded to the Environmental 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Robert R. 
Shaw. The FNSI has been sent to 
various Federal. State, and local 
agencies and interested parties. A 
limited number of copies of the FNSI arc 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until February 26.1981. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. Resource Conservation 
and Development Program. Office of 
Management and Budget Circular No. A-95 
regarding State and local ClearinghouM 
review of Federal and federally assisted 
programs and projects is applicable.) 

Dated: January 16.1981. 

Joseph W. Haas, 

Deputy Chief for Natural Resource Projects 

(FR Doc 81-2080 Filed 1-25-51. S*S am) 

MUJNQ COOC 2410-15-41 
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Village of Clarksburg Rood Prevention 
PC&D Measure, Ohio; Finding of No 
Significant Impact 

aofncy: Soil Conservation Service. U.S. 
Department of Agriculture. 
action: Notice of a finding of no 
significant impact. 

for further information contact: 

Mr. Robert R. Shaw. State 
Conservationist, Soil Conservation 
Service. Room 522, 200 North High 
Street. Columbus, Ohio 43215, telephone 
614 - 469 - 8962 . 

notice: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500): 
and the Soil Conservation Service 
Guidelines (7 CFR Part 650); the Soil 
Conservation Service, U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Village of 
Clarksburg Flood Prevention RC&D 
Measure, Ross County. Ohio. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment As a result of these 
findings. Mr. Robert R. Shaw, State 
Conservationist has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for flood 
prevention. The planned works of 
improvement include construction of 
1.200 feet of diversion, 1.200 feet of 
subsurface drains. 1 grade stabilization 
structure, and 2 acres of critical area 
planting. Critical area planting will be 
applied to all areas disturbed during 
construction. 

The Notice of a Finding of No 
Significant Impact (FNS1) has been 
forwarded to the Environmental 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Robert R. 
Shaw. The FNSI has been sent to 
various Federal, State and local 
agencies and interested parties. A 
limited number of copies of the FNSI are 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until 30 days after the 
date of this publication in the Federal 
Register. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904. Resource Conservation 
and Development Program. Office of 
Management and Budget Circular A-85 
regarding State and local clearinghouse 


review of Federal and federally assisted 
programs and projects is applicable.) 

Dated: January 10,1961. 

Joseph W. Haas, 

Deputy Chief of Natural Resource Projects 

|Ht Doc SI-2980 Filed 1-3S-S1. *45 a»| 

BILLING COOC S4I0-1S-N 


CIVIL AERONAUTICS BOARD 

[Order 81-1-94; Docket 39166) 

American Airline*, Inc.; Application 
and Order Granting Exemption 

Issued Under Delegated Authority: January 
19 . 1981 . 

By application filed January 19.1981, 
American Airlines requests an 
exemption from Section 403 of the 
Federal Aviation Act and Parts 221 and 
223 of the Board's Economic Regulations 
to the extent necessary to permit it to 
provide free round-trip transportation to 
any hostage family member between 
any point on its system and the port of 
entry of those Americans who have 
been held hostage in Iran. 

We find that this request is consistent 
with the public interest, and therefore 
we will approve the exemption. We will 
also extend this exemption to all other 
U.S. air carriers. 

Accordingly, acting under authority 
delegated by the Board in the Board's 
Regulations. 14 CFR 385.16, 

1. We exempt all U.S. air carriers from 
the provisions of Section 403 of the 
Federal Aviation Act of 1958. and Parts 
221 and 223 of the Board's Economic 
Regulations, insofar as the enforcement 
of Section 403 and Parts 221 and 223 
would prevent them from providing the 
free round-trip transportation as 
described herein. 

2. We will serve a copy of this order 
on American Airlines and on all other 
U.S. air carriers. 

Persons entitled to petition the Board 
for review of this order pursuant to the 
Board's Regulations, 14 CFR 385.50, may 
file such petitions within ten days after 
the date of this service. 

This order shall be effective 
immediately and the filing of a petition 
for review shall not preclude its 
effectiveness. 

This order will be published in the 
Federal Register. 

Phyllis T. Kay lor. 

Secretary . 

(Ft Ooc St -ITU F\)»d l-M-81 *41 mm\ 

BILLING COOC ftttO-OI-M 


[Docket 33789, Order 81-1-1051 

Show-Cause Proceeding To Award 
Marathon Authority to Air Florida, Inc, 

agency: Civil Aeronautics Board. / 

action: Notice of Order to Show Cause, 
Docket 33789. Order 81-1-105. 


Summary: The Board is issuing an order 
in which it tentatively finds and 
concludes that it is consistent with the 
public convenience and necessity to 
amend the certificate of Air Florida. Inc. 
so as to authorize it to engage in 
unrestricted operations at Marathon. 
Florida. 

OATES: All interested persons having 
objections to the Board issuing an order 
making final the tentative findings and 
conclusion^ shall file by February 23. 
1981. a statement of objections together 
with a summary of testimony, statistical 
data, and other material expected to be 
relied upon to support the stated 
objections. Such filings shall be served 
upon all parties listed below. 

adoresses: Objections to issuance of a 
final order should be filed in the Dockets 
Section, Civil Aeronautics Board. 
Washington, D.C. 20428, in Docket 
33789. Petition of Air Florida. Inc. 

In addition, copies of such filings 
should be served on Air Florida, Inc., the 
Greater Marathon Chamber of 
Commerce, the County of Monroe. 
Florida, the Florida Public Service 
Commission, the Managers of Miami 
International Airport, Tampa 
International Airport. Key West 
International Airport and Marathon 
Airport and the Mayors of Miami, 
Tampa. Key West and Marathon, 
Florida. 

FOR FURTHER INFORMATION CONTACT: 

Sherry L Kinland. Bureau of Domestic 
Aviation, Civil Aeronautics Board, 1825 
Connecticut Avenue. NW.. Washington, 
D.C 20428; (202) 673-5333. 

SUPPLEMENTARY INFORMATION: The 

complete text of Order 81-1-105 is 
available from our Distribution Section, 
Room 516,1825 Connecticut Avenue, 
NW., Washington, D.C. Persons outside 
the metropolitan area may send a 
postcard request for Order 81-1-105 to 
the Distribution Section. Civil 
Aeronautics Board. Washington, D.C. 
20426 

By the Civil Aeronautics Board: January 21. 
1981. 

Phyllis T. Kay lor, 

Secretary. 

fKft Doc. si zna f\JmJ *45 »m] 

BILLING COOC *120-01-41 













8630 


Federal Register / Vol. 46. No. 17 / Tuesday, lanuary 27. 1961 / Notices 


(Dockets 39174 and 33999; Order 80-1-1111 

Application of Guy-Amerlca Airways, 
Inc. 

agency: Civil Aeronautics Board. 
action: Notice of Order to Show Cause 
and Instituting Investigation: Dockets 
39174 and 38999. Order 80-1-111._ 

summary: The board proposes to Issue a 
certificate of public convenience and 
necessity to Cuy-America Airways, Inc. 
for New York-Georgetown. Guyana 
scheduled nonstop service subject to the 
outcome of the Guy-America Airways. 
Inc. Fitness Investigation 
Objections: All interested persons 
having objections to the Board’s , 
tentative findings and conclusions that * 
this action be taken, as described in the 
order cited above, shall, NO LATER 
THAN February 13.1981. file a 
statement of such objections with the 
Civil Aeronautics Board (20 copies, 
addressed to Docket 38999, Dockets 
Section. Civil Aeronautics Board. 
Washington, D.C. 20428) and mail copies 
to Guy-America Airways. Inc., the 
Departments of State and 
Transportation and the Ambassador of 
Guyana in Washington. D.C 
A statement of objections must cite 
the Docket number and must include a 
summary of testimony, statistical data 
or other such supporting evidence. 

To Get a Copy of the Complete Order , 
request it from the Civil Aeronautics 
Board, Distribution Section, Room 518. 
1825 Connecticut Ave. NW., 

Washington, D.C. 20428. Persons outside 
the Washington metropolitan area may 
•and a postcard request. 

FOG FURTHER INFORMATION CONTACT: 
Christina R. Pfirrman. 202-673-5203. 
Legal Division. Bureau of International 
Aviation, Civil Aeronautics Board, • 
Washington, D.C. 2042a 
By the Civil Aeronautics Board. |anuary 21. 
1961. 

Phyllis T. Kay lor. 

Secretary. 

jm Doc. ti-ano nwd i -stai. *«s %mj 

MLLMQ COOS SS*MM-N 


ICAB-R-403; 81-31 

Applications and/or Amendments 
Thereto Filed With the Civil 
Aeronautics Board During the Week 
Ending January 16,1981 

Subpart Q Applications 

The due date for answers, conforming 
application, or motions to modify scope 
are set forth below for each application. 
Following the answer period the Board 
may process the application by 


expedited procedures. Such procedures 
may consist of the adoption of a show- 
cause order, a tentative order, or in 
appropriate cases a final order without 
further proceedings. 



1-14-SI _ 3S1M 


D—e r tpsoo 


Lokm Amyt Unwud. c/o 
Rotwi B#cfcmar\ 1001 
Connactcut Avsm. 

NW, Mo 235. Waaft- 
mgaon. DC 20036 AppS 
csion of Lmkm Airways 
UmrtoO pursuant to Sac 
ton 402 <* *a Act. and 
Subpan O ot tha Board * 
Procedural RapJatona. 
raguan Vw amandmant 
ot ta torwgn air cardar 
parrrwt to author** tba 
transportation ot parsons, 
proparty and mat n 
•chadutod aarvtca ba> 
twaan (a) Manchastar 
England, and Nsw VorK 
Nm VorA. and <b) tw- 
twaan London, England, 
and Tampa. Floods. Corv 
tqrnsn g Apptcatom, m> 
tons to modBy scopa, 
and Anawars may bs 
Mad by Fabruary 10. 
i»i 


Phyllis T. Kayior. 

Secretary. 

(PS Doc. tl-«nt Wad l-»-*1 S4S am| 

BILLING COOS «»-0t-4l 


lOrder 81-1-1071 

Free and Reduced-Rate 
Transportation; Resale of Bartered 
Itema 

agency: Civil Aeronautics Board. 
ACTION: Notice of Order 81-1-107 
dismissing applications for exemptions. 

summary: The CAB Finds that resale of 
airline-bartered items that are not point- 
to-point tickets, but are based on value 
to be exchanged for tickets, is not 
prohibited by*the Federal Aviation Act 
or CAB regulations. This order 
responded to a number of exemption 
applications. 

DATES: Adopted: January 21,1981. 

FOR FURTHER INFORMATION CONTACT: 

David Schaffer, Office of the General 
Counsel Civil Aeronautics Board. 1825 
Connecticut Avenue, N.W.. Washington, 
D.C. 20428. (202) 873-5442. 
SUPPLEMENTARY INFORMATION: A full 
discusison of the issues involved is 
contained in Board Order 81-1-107. 
issued today. The complete texts of this 
order is available from our Distribution 
Section. Room 516,1825 Connecticut 
Avenue. N.W., Washington, D.C. 20428. 
Persons outside the Washington area 
may send a postcard request for Order 
81-1-107 to the Distribution Section. 


By the Civil Aeronautic* Board. January 21, 
1981. 

Phyllis T. Kayior. 

Secretary. 

(PX Doc 81-20IW FUad 1-28-01 *46 am) 

SiLUMQ COOC *120-01-10 


[Order 81 - 1 - 110 ; Docket No. 389831 

Munz Northern Airlines, Inc.; Petition 
for the Establishment of Fair and 
Reasonable Service Mall Rates; Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C 
on the 21st day of January 1981. 

By this order, we institute an 
investigation to determine the fair and 
reasonable final service mail rates to be 
paid Munz Northern Airlines, Inc., by 
the Postmaster General, for the 
transportation of mail by aircraft in its 
certificated services and establish 
temporary service mail rates pending 
conclusion of the investigation. 

On November 20,1980. Munz filed «> 
petition requesting us to institute such 
investigation and to fix as temporary 
service mail rates for Munz, subject to 
retroactive adjustment by an order 
establishing final rates, the service mail 
rates established for Wien Air Alaska 
by Orders 80-4-53 and 80-11-81. The 
Postal Service filed an answer on 
December 10.1980. asking us to 
incorporate into our decision in this case 
a rate equalization provision under 
which Munz is authorized to agree that, 
in the event that its final rates for the 
open rate period exceed Wien’s final 
rotes for that period, the rates paid to 
Munz for the open rate period shall be 
Wien's rates. As stated by the Postal 
Service, the purpose of the proposed 
provision would be to minimize the risk 
of having to make a large retroactive 
lump sum adjustment of the rates paid 
to Munz for the open rate period. 

By Order 80-10-175, we amended the 
certificate of public convenience and 
necessity of Munz authorizing it to 
engage in air transportation of person* 
property, and mail over Route 173. Mail 
has been and is currently being 
transported in the same general area by 
Wien Air Alaska under final mail rates 
established by Order 80-12-118, for 1990 
and temporary mail rates established by 
Order 80-12-152, on and after January 1. 
1981. Since Munz will be providing 
substantially the same mail service as 
Wien is now providing, we see no 
reason why these rates should not apply 
as temporary rates for Munz’s 
certificated mail operations as well. We 
will therefore establish Wien’s service 
mail rates as temporary rates for Munz. 

We will make these rates subject ta 
the customary provisions that allow for 
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rate equalization, as modified in 
response to the answer Hied by the 
Postal Service. The modified 
equalization provisions set forth in this 
order are the same those prescribed 
for Peninsula Airways and Sea 
Airmotive in an order issued 
contemporaneously and permit the 
equalization of Munz's rate and the 
lowest final rate of any other carrier 
serving the same general area. 

Ordinarily, mail rates are established 
after notice and opportunity for 
comment by the Postal Service (14 CFR 
302.310). Here, however, we are dealing 
with rates that went through the full 
notice and comment procedures when 
they were originally established for 
Wien, and that are currently being ftaid 
by the Postal Service for substantially 
the same services that Munz will 
perform over the new segment added to 
its certificated route. We conclude, 
therefore, that the institution of show- 
couse procedures on these rates is 
unnecessary and that they should be 
made effective on and after November 
20. I960, the date on which Munz filed 
its mail rate petition. Based on the 
foregoing we waive the procedural 
requirements of Rule 310. 1 

A< cordingly, under the Federal 
Aviation Act of 1958, as amended, 
particularly sections 204(a) and 406, and 
the Board’s Procedural Regulations 
promulgated in 14 CFR. Part 302: 

1. We institute an investigation to 
determine the fair and reasonable final 
service mail rates to be paid by the 
Postmaster General to Munz Northern 
Airlines. Inc., for the transportation of 
mail by aircraft, the facilities used and 
useful therefor, and the services 
connected therewith over Route 173. on 
and after November 20.1980; 

2. We set the fair and reasonable 
temporary rates of compensation to be 
paid by the Postmaster General to Munz 
Northern Airlines, Inc,, on and after 
November 20,1980. for the 
transportation of mail by aircraft, the 
facilities used and useful therefor, and 
the services connected therewith, for 
operations between points on Route 173 
at the rates established for Wien Air 
Alaska, Inc., by Orders 80-12-110 and 
80-12-152; 

3. The temporary service mail rates 
established in this order shall be paid In 
their entirety by the Postmaster General 


1 W« dlio waive the Rule 303 requirement that 
■ turn ipecifv a fair and reasonable final rale In its 
Petition. In (ho abatmee of operating experience 
,l1 nrw route. It would be difficult for Munz at 
turn- accurately to determine the coat of 
MrT >' in S mail In scheduled operations; and therefore 
Jiatr what it believes to be a fair and reasonable 
hn-l r*tc | iowever. Muni will be expected to 
•pecify the rale prior to the conclusion of this 
iRvviiigetioft. 


and shall be subject to retroactive 
adjustment to November 20,1980, as 
may be required by the order 
establishing final service mail rates in 
the investigation instituted by this order. 

4. Munz Northern Airlines, Inc., by 
notice, may elect to transport mail 
between points for which rates here 
established are applicable at a reduced 
rate equal to the rate then in effect for 
such service between such points by 
any other carrier or carriers. If such rate 
is a temporary rate, the rate paid to 
Munz will be adjusted retroactively to 
the lowest final rate determined for such 
service between such points. 

(a) An original and three copies of 
each notice of election and agreement 
shall be Hied with the Board and a copy 
thereof shall be serv ed upon the 
Postmaster General and each carrier 
providing service between the stated 
points. Such notice shall contain a 
complete description of the reduced 
charge being established, the routing 
over which it applies, how it is 
constructed, and shall similarly describe 
the charge with which it is being 
equalized. 

(b) Any rate established shall be 
effective for the electing carrier or 
carriers on the date of filing of the 
notice.-or such later date as may be 
specified in the notice, until such 
election is terminated. Elections may be 
terminated by any electing carrier upon 
ten days’ notice filed with the Board and 
served upon the Postmaster General and 
each carrier providing service between 
the stated points: and 

5. We will serve this order upon the 
Postmaster General and Munz Northern 
Airlines, Inc. 

We will publish this order in the 
Foderal Register. 

By the Civil Aeronautics Board. 1 
Phyllis T. Ksylor. 

Secretary . 

|FH Doc SI'3012 Filed 1-36-81; *45 «m| 

MUJNQ COO£ UZHM4I 


I Dockets 38770 and 38180; Order 81-1- 
1091) 

Peninsula Airways, Inc. and Sea 
Airmotive, Inc.; Petitions for Fair and 
Reasonable Service Mail Rates; Order 
on Reconsideration 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 21st day of January 1981. 

Order 80-10-158 set the Peninsula 
Airways. Inc. temporary service mail 
rate al the same level as the temporary 
rate set for Kodiak-Western Alaska 


•All Member* concurred. 


Airlines and instituted an investigation 
to set Peninsula’s final rate. 1 In Order 
80-10-159. we established Sea 
Airmotive’s temporary service mail 
rates as the rates paid to Wien Air - 
Alaska, and. as with Peninsula, 
instituted a proceeding to set final rates 
for the carrier. 

The Postal Service has filed petitions 
for reconsideration of Orders 80-10-159 
and 80 -10-158, asking for modification 
of the equalization clauses applied to 
the carriers. The clauses in question 
state that Peninsula and Seair may 
equalize their rales to the ’’rates then in 
effect” by any competing carrier. The 
Postal Service contends that where, as 
here, the rates in effect are temporary 
rates, this language leaves open the 
possibility of a retroactive upward 
adjustment of the charges to the Postal 
Service if Peninsula's and Seair's final 
rates are set at a level higher than the 
final rates for Kodiak and Wien, 
respectively. The Postal Service 
requests that the clause be modified to 
9et the rates payable to Peninsula and 
Seair at the current final rates for the 
carriers to which their temporary rates 
are linked. Under these clauses, once 
the carrier had filed a notice to equalize 
to the lowest rate in effect in a 
particular market, that rate would 
become the lawful final rate for that 
carrier irrespective of any further rate 
actions by us. The Postal Service asserts 
that this will give it the assurance it 
need concerning Peninsula's and Sea 
Airmotive’s final rates for the open 
period necesary for Ihe planning of 
economical mail services. 

Seair has not responded to the Postal 
Service's objections. Peninsula filed an 
answer on November 28,1980. stating 
that it agrees that some modification of 
the equalization provision is 
appropriate. It points out, however, that 
the Postal Service suggestion would 
essentially freeze its mail rate at the 
current temporary levels and not permit 
modification upward if the final rates for 
both carriers arc higher than Kodiak's 
temporary rate. Peninsula suggests an 
equalization clause under which it is 
authorized to agree that, in the event 
that its final rate for the open rate 
period exceeds Kodiak's final rates, the 
rate paid shall be Kodiak’s final rate. 
Peninsula asserts that this will leave 
open the possibility of an increase in 
mail pay if both final rates are above the 
temporary rates. * 

Out of a concent for clarity and for 
the carriers who are apparently 


' Kodiak’* temporary rale* have been *«t by 
Order* 80-1-4W and OM-ISS. 

•The Postal Service ha* not responded to this 
proposal. 
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concerned about the Postal Service’s 
intentions if their existing equalization 
authority is not modified, we have 
modified this authority to comport in 
principle with Peninsula’s suggestion. 
We assume that because the Postal 
Service did not respond to this 
suggestion, it is satisified that the 
equalization authority permitted will be 
adequately responsive to the concerns 
expressed in its petitions for 
reconsideration. 1 

We have not. as Peninsula proposed, 
limited this authority to Kodiak’s and 
Wien’s rates, respectively. Should new 
carriers enter Peninsula’s and Sea 
Airmotive’s markets, or should they be 
awarded new competitive authority. 
Peninsula and Sea Airmotive would 
presumably want the flexibility to adjust 
their rates to remain competitive. A 
clause authorizing equalization of their 
rates with the lowest rates of any other 
carrier serving the same general area 
preserves this option. 

Inasmuch as the amended 
equalization clauses appear to be 
satisfactory in principle to both carriers 
and to the Postal Service, we find that 
further procedures on them will be 
unnecessary. We will therefore waive 
the procedural requirements in Rule 310 
of our regulations and make these 
changes effective immediately. 

Accordingly, under the Federal 
Aviation Act of 1958, as amended, 
particularly sections 204(a) and 406, and 
the Board's Procedures) Regulations 
promulgated in 14 CFR. Part 302; 

(1) We amend ordering paragraph 4 of 
Order 80-10-158 to read as follows: 

4. Peninsula Airways, Inc., by notice, may 
elect to transport mail between points for 
which rates here established are applicable 
at a reduced rate equal to the rate then in 
effect for such service between such points 
by any other carrier or carriers. If such rate is 
a temporary rate, the rate paid to Peninsula 
will be adjusted retroactively to the lowest 
final rate established for such service 
between such points. 

(2) We amend ordering paragraph 4 of 
Order 80-10-159 to read as follows: 

4. Sea Airmotive. Inc. by notice, may elect 
to transport mail between points for which 
rates here established are applicable at a 
reduced rate equal to the rate then in effect 
for such service between such points by any 
other carrier or carriers. If such rate it a 
temporary rate, the rate paid to Sea 
Airmotive will be adjusted retroactively to 
the lowest final rate established for such 
service between such points. 


'We note that if Peninsula 8 final rales turned out 
to be lower than Kodiak's final rate the Postal 
Service would have ended up paying higher rates 
retroactively for mail service unless Kodiak's 
equalization clauaa waa amended to allow it to 
match Peninsula's rata. 


(3) We will serve this order on 
Peninsula Airways. Inc.. Sea Airmotive. 
Inc., and the Postmaster General. 

We will publish this order in the 

Federal Register. 

By the Civil Aeronautics Board. 4 

Phyllis T. Kay lor. 

Secretary. 

JFK Doc VI-301) Mod l-JB-Sl; 145 mm\ 

saxaso coot saao-oi-e 


CIVIL RIGHTS COMMISSION 

Connecticut Advisory Committee; 
Amendment 

Notice is hereby given, pursuant to the 
Rules and Regulations of the U.S. 
Commission on Civil Rights that a 
meeting of the Connecticut Advisory 
Committee of the Commission originally 
scheduled for February 5.1981. (FR Doc. 
81-1102 on page 3038] has been changed. 

The meeting now will be held on 
January 29.1981. beginning at 7 XX) p.m„ 
and will end at 9:00 p.m., at the Lord 
Cromwell Inn. Route 72. CromWelL, 
Connecticut. 

Dated at Washington, D.C. January 14. 
1961. 


Advisory Committee Management Officer. 

(FR Doc SI-3710 Filed 1-J8-S1: ft 44 un) 

iwu-WQ coot STM a i-a 


Inter-Regional Committees; Agenda 
and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the following regions: 
Midwestern. New England. Central. 
Rocky Mountain. Southwestern and 
Northwestern Regions of the 
Commission will convene at 9:00a and 
will end at 5.*00p. on February 12-13. 
1981, at the Radisson Hotel Downtown, 
45 South Seventh Street. Danish Room. 
Minneapolis, Minnesota. The purpose of 
the meeting is to plan for future 
Commission involvement in programs 
and project regarding Indian problems 

Persons desiring additional 
information or planning a presentation 
to the Regions, should contact the 
Regional Offices. Midwestern Regional 
Office, 230 South Dearborn Street. 32nd 
Floor, Chicago IL 60604. (312) 353-7371; 
New England Regional Office, 55 
Summer Street. 8th Floor, Boston MA 
02110, (617) 223-4671; Central States 
Regional Office, Old Federal Office 
Building. Room 3103. 911 Walnut Street, 
Kansas City MO 64106, (816) 758-5253; 


'All owmbvrs concurred 


Rocky Mountain Regional Office, Brooks 
Towers. 1020 Fifteenth Street. Suite 
2235, Denver CO 80202, (303) 327-2211: 
Southwestern Regional Office. Heritage 
Plaza, 418 South Main, San Antonio TX 
78204, (512) 730-5570; or Northwestern 
Regional Office. 915 Second Avenue. 
Room 2852, Seattle WA 98174, (206) 399- 
1248. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C. January 21, 
1961 . 

Thomas L Neumann. 

Advisory Committee Management Officer. 

[FR Doc S1-I7M FlWd 1-38-81. 8.46 am) 

BIU.INQ COOf *338-41-41 


Maine Advisory Committee; Agenda 
and Opan Masting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Maine Advisory 
Committee to the Commission will 
convene at 6:00 p.m. and will end at 7:00 
pjn., on February 12,1981, at the Maine 
Teachers Association. 35 Community 
Drive. Augusta. Maine. The purpose of 
this meeting is to discuss status of State 
service to off-reservation Indians: 
possible projects on domestic violence: 
rights of the handicapped and women in 
nontraditional jobs; public response to 
the information kit on sexual 
harassment and the report on civil rights 
developments in 1980, 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Ms. Madeleine Giguere, 35 
Change Extension. Lewiston. Maine. 
(207) 784-9946, or the Regional Office. 
New England Region. U.S. Commission 
on Civil Rights. 55 Summer Street. 8th 
Floor. Boston. MA 02110, (617) 223-46?: 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C, January 21. 
1981. 

Thomas L Neumann. 

Advisory Committee Management Officer 

(FI Doc. SI-2752 FYlad 1-JS-Sl; *45 am) 

StLUMQ COOC UU-01-S 


Maryland Advisory Committee; 
Meeting Amendment 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights 
that a meeting of the Maryland Advisor)' 
Committee on the Commission originally 
scheduled for January 21.1961. at 
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Annapolis. Maryland, (FR Doc. 81-722 
on page 2372) has been changed. 

The meeting now will be held on 
January 2a 1981. beginning at 8:30 p.m., 
and will end at 9:30 p.m.. at the Thomas 
Hunter lowe Office Building, 6 Bladen 
Blvd., Room 212. Annapolis. Maryland. 

Dated at Washington, D.C, January 14. 

1981 

Thomas L Neumann. 

Advisory Committee Management Officer. 

ft! 

PUJMO COOC 8225-01-41 

Minnesota Advisory Committee; 

Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S, Commission on Civil Rights, 
that a meeting of the Minnesota 
Advisory Committee to the Commission 
will convene at 6:00 p.m., and will end at 
W)0 p.m., on February 12,1981, at the 
Minneapolis Radison (Downtown). 45 S. 
7th. Minneapolis, Minnesota. The 
purpose of the meeting is a final review 
of the Administration of Justice: Police 
Practices in the Twin Cities" report— 
findings and recommendations. 

Followup activity for Police Study and 
Duluth Desegregation statement will 
also be discussed. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Mrs. Lupe Lopez, 509 
Sibley. St. Paul. Minnesota 55101. (612) 
227-8954 or the Midwestern Regional 
Office. 230 South Dearborn Street, 32nd 
Floor, Chicago, Illinois, 80604, (312) 353- 
7479. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C. January 14. 

1961 

Thomas L. Neumann, 

Advisory Committee Management Officer. 

(FS Doc 11-2710 Fifed 1-21-11. 945 «m] 

•UJWQ COM 9229-01-M 


Oklahoma Advisory Committee; 

Agenda and Open Meeting 

Notice is hereby given, pursuant to the 
Provisions of the Rules and Regulations 
the ILS. Commission on Civil Rights, 
that a meeting of the Oklahoma 
Advisory Committee to the Commission 
wiJJ convene at 2.*00p and will end at 
fj°°P* on February 17.1981. at Cameron 
University. Staff Conference Room 200, 
Administration Building. 2800 Gore. 
Lswton. Oklahoma 73501. The purpose 
meeting is to plan for project on 
desc'gregation of higher education. 


Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Rep. Hannah Atkins, State 
Capitol Building. Room 334. Oklahoma 
City OK 73105, (405) 771-3586. or the 
Southwestern Regional Office. U.S. 
Commission on Civil Rights. Heritage 
Plaza. 418 South Main, San Antonio TX 
78204, (512) 730-5570. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C. January 21. 

1981 

Thomas L Neumann. 

Advisory Committee Management Officer. 

(HI Doc SI-2757 FU*i 1-29*1: *45 aa| 

ma co oc m 01 m 


Oregon Advisory Committee; Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Oregon Advisory 
Committee to the Commission will 
convene at 11.00 a.m., and will end at 
200 p.m., on February 6,1981. at the 
Klamath County Public Library. 128 
South Third Street. Klamath Falls. 
Oregon 97601. The purpose of the 
meeting is a civil rights community 
forum. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Mr. Thomas J. Sloan. 215 
NW Orchard Drive, Portland, Oregon 
97229, (503) 644-0161 or the Northwest 
Regional Office. 915 Second Avenue, 
Room 2852, Seattle. Washington 98174, 
(206) 442-1246. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C. January 14, 

1981. 

Thomas L Neumann. 

Advisory Committee Management Officer. 

(VS Doc 91-2721 Filed 1-29-91; 945 *m| 

MLUNQ COOC 922S~01-« 


Pennsylvania Advisory Committee; 
Agenda and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Pennsylvania 
Advisory Committee to the Commission 
will convene at l:00p and will end at 
4.*00p. on February 19.1981. at Federal 
Building. Room 7310, 600 Arch Street, 
Philadelphia PA 19106. The purpose of 
the meeting is to report on progress of 
study of civil rights conditions at 


Lewisburg Penitentiary; update on 
school desegration; progress report on 
Northeast Corridor Improvement (Rail) 
Project; civil rights status reports and 
new program possibilities. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Mrs. Grace Alpem, 260 
South 18th Street Philadelphia PA 19126, 
(215) 546-7600; or the Regional Office. 
Mid-Atlantic Regional Office. U.S, 
Commission on Civil Rights. 2120 L 
Street. N.W., Room 510, Washington DC 
20037, (202) 254-6717. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C, (anuary 21, 
1981. 

Thomas L Neumann, 

Advisory Committee Management Officer . 

(Ft Doc. 91-2739 Fifed 1-29-01 945 amj 

BHXMQ COOC 9229-91-41 


Rhode Island Advisory Committee; 
Agenda and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Rhode Island 
Advisory Committee to the Commission 
will convene at 5:00p and will end at 
6:30p. on February 11.1981. Third World 
Center, Brown University, 96 Angell 
Street, Providence, Rhode Island. The 
purpose of this meeting is program 
planning. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Ms. Miriam E. Satterfield, 

54 Arbor Drive. Providence. Rhode 
Island 20908, (401) 277-8920. or the 
Regional Office. New England Regional 
Office. U.S. Commission on Civil Rights. 

55 Summer Street, 8th Floor. Boston MA 
02110. (817) 223-4671. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C., January 21, 

1981. 

Thomas L Neumann, 

Advisory Committee Management Officer. 

(FR Doc 81-2752 Fifed 1-29*1:945 am] 

BtUJMO COM 9229-01-48 


Virginia Advisory Committee; Agenda 
and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Virginia Advisory 
Committee to the Commission will 















8634 


Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Notices 


convene at 3:00 p.m. and will end at 5:30 
p.m., on February 26,1981, at 400 North 
Eighth Street, Room 1035. Richmond VA 
23240. The purpose of the meeting is 
orientation of newly-chartered members 
and program planning for 1981. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Ms. Ruth Harvey Charity. 
453 South Main Street. Danville VA 
24541. (804) 793-6282; or the Regional 
Office. Mid-Atlantic Region, U.S. 
Commission on Civil Rights, 2121 L 
Street, N.W., Room 510. Washington DC 
20037. (202) 254-6717. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C. (anuary 21. 
1981. 

Thomas L Neumann, 

Advisory Committee Management Officer. 

[Fit Doc n-zn a Pika tis ■»] 

BILLING COOC 8J2S-01-N 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Bryn Mawr College; Decision on 
Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational. Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in Room 
3109 of the Department of Commerce 
Building. 14th and Constitution Avenue, 
N.W., Washington. D.C. 20230. 

Docket Number 80-00325. Applicant: 
Bryn Mawr College, Department of 
Physics. Bryn Maw. PA 19010. Article: 
NMR Spectrometer, Model CPS-2 and 
Accessories. Manufacturer Spin-Lock 
Ltd.. Canada. Intended use of article: 

See Notice on page 47894 in the Federal 
Register of July 17,1980. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
coherent pulse NWR spectrometry. The 
National Bureau of Standards advises in 
its memorandum dated October 16.1980 


that (1) the capability of the foreign 
article described above is pertinent to 
the applicant's intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific vlaue to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel. 

Acting Director, Statutory Import Programs 
Staff. 

[PR Doc *1-2831 Fikd 1-28-81. *45 am} 

BILLING COOC 3510-25-41 


Department of Commerce, MBS; 
Decision on Application for Duty-Free 
Entry of Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651. 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 3109 of the Department of 
Commerce Building. 14th and 
Constitution Avenue, N.W.. Washington, 
D.C. 20230. 

Docket Number 80-00358. Applicant: 
Department of Commerce, National 
Bureau of Standards, Washington, D.C 
20234. Article: High Power X-Ray 
Rotating Anode Generator, RU-200. 
Manufacturer. Rigaku Denki, Japan. 
Intended use of article: See Notice on 
page 56854 in the Federal Register of 
August 26,1980. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
a rotating anode with a maximum x-ray 
beam intensity of 12 kilowatts per 
square millimeter. The Department of 
Health and Human Services advises in 
its memorandum dated November 12. 
1980 that (1) the capability of the foreign 
article described above is pertinent to 
the applicant's intended purpose and (2) 
it knows of no domestic instrument or 


apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty Free 
Educational and Scientific Materials) 

Frank W. Creel. 

Acting Director. Statutory Import Programs 
Staff. 

[FR Doc *1 ‘2827 Filed 1-28*1; *45 mb) 

BILUMG COOC 2510-25-41 


Labor Department, et aL; Consolidated 
Decision on Applications for Duty-Free 
Entry of Accessories for Foreign 
Instruments 

The following is a consolidated 
decision on applications for duty-free 
entry of accessories for foreign 
instruments pursuant to Section 6(c) of 
the Educational. Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301). (See 
especially i 301.11(e).) 

A copy of the record pertaining to 
each of the applications in this 
consolidated decision is available for 
public review between 8:30 a.m. and 5.60 
p.m. in Room 3109 of the Department of 
Commerce Building. 14 th and 
Constitution Avenue, N.W., Washington, 
D.C 20230. 

Docket Number 80-00201. Applicant 
U.S. Department of Labor, Occupational 
Safety and Health Laboratory. 390 
Wekara Way. Salt Lake City. UT 84108. 
Article: 100CX-THG1, Ultra High 
Resolution Top Entry Goniometer and 
100 CX-TES12. Top Entry Stage. 
Manufacturer JEOL Ltd., Japan. 
Intended use of article: See Notice on 
page 26744 in the Federal Register of 
April 21.1980. Advice submitted by: 
Department of Health and Human 
Services: June 25.1980. 

Docket Number 80-00152. Applicant: 
University of California, Molecular 
Biology Institute, 405 Hilgard Avenue. 
Los Angeles. CA 90024. Article: Arndt 
Wonacott Rotation Camera without 
Controller. Manufacturer Enraf-Nonius, 
The Netherlands. Intended use of article: 
See Notice on page 27969 in the Feder.it 
Register of April 25. 1980. Advice 
submitted by: Department of Health and 
Human Services: June 6,1980. 

Docket Number 00-00156. Applicant 
Medical University of South Carolina 
171 Ashley Avenue, Charleston, South 
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Carolina 29403. Article: LKB 14800 
Cryokil and 14880 Cryotools. 
Manufacturer LKB Produkter AB, 

Sw eden. Intended use of article: See 
Notice on page 27970 in the Federal 
Register of April 25.1980. Advice 
submitted by: Department of Health and 
Human Services: June 0.1980. 

Docket Number 80-00216. Applicant: 
Duke University, Durham, North 
Carolina 27706. Article: LKB 14811 
Cryokit and Set of Tools. Manufacturer 
LKB Produkter AB, Sweden. Intended 
use of article: See Notice on page 27482 
in the Federal Register of April 23.1980. 
Advice Submitted by: Department of 
Health and Human Services: July 17. 

1980. 

Docket Number 80-00218. Applicant: 
National Eye Institute, 9000 Rockville 
Pike. Bethesda. MD 20205. Article: LKB 
14800-1 Cryokit. Manufacturer Sweden. 
Intended use of article: See Notice on 
page 27462 in the Federal Register of 
April 23,1980. Advice submitted by: 
National Bureau of Standards: June 17, 
1980. 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. 

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles, 
for the purposes for which the articles 
are intended to be used, is being 
manufactured in the United States. 

Reasons: The applications relate to 
compatible accessories for instruments 
that have been previously imported for 
the use of the applicant institutions. The 
articles are being manufactured by the 
manufacturers which produced the 
instruments with which they are 
intended to be used. We are advised by 
the National Bureau of Standards and 
the Department of Health and Human 
Services in their respectively cited 
memoranda that the accessories are 
pertinent to the applicant's intended 
uses and that they know of no 
comparable domestic articles. 

The Department of Commerce knows 
of no similar accessories manufactured 
tn the United States which are 
interchangeable with or can be readily 
adapted to the instruments with which 
the foreign article are intended to be 
used. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel. 

^ rector * S tatutor y Import Programs 

in Doc at - 2*29 Fifed a45 am) 

COOf JilO-W-N 


Northeastern University; Decision on 
Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in Room 
3100 of the Department of Commerce 
Building, 14th and Constitution Avenue, 
NW., Washington. D.C. 20230. 

Docket Number 80-00329. Applicant: 
Northeastern University. 360 Huntington 
Avenue. Boston, Massachusetts 02115. 
Article: High Performance Liquid 
Chromatograph-Electron Capture 
Detector. Manufacturer Pye Unicam, 
Ltd., United Kingdom. Intended use of 
article: See Notice on page 47894 in the 
Federal Register of July 17,1980. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparataus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
electron capture detection in liquid 
chromatography eluents. The National 
Bureau of Standards advises in its 
memorandum dated November 19,1980 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant's intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Croat. 

Acting Director, Statutory Import Programs 
Staff. 

|FR Doc S1~tt2S Fifed 1-2B-41 145 am) 

billing cooe mio-m-n 


University of Arizona, et al.; 
Consolidated Decision on Applications 
for Duty-Free Entry of Electron 
Microscopes 

The following is a consolidated 
decision on applications for duty-free 


entry of electron microscopes pursuant 
to Section 6(c) of the Educational. 
Scientific and Cultural Materials 
Importation Act of 1906 (Pub. L 89-651. 
80 Stat. 897) and the regulations issued 
thereunder as amended (15 CFR Part 
301). (See especially 8 301.11(c). 

A copy of the record pertaining to 
each of the applications in this 
consolidated decision is available for 
public review between 8:30 a.m. and 5:00 
p.m. in Room 3109 of the Department of 
Commerce Building. 14th and 
Constitution Avenue, NW„ Washington. 
D C. 20230. 

Docket Number 80-00-350. Applicant: 
University of Arizona. Tucson. Arizona 
85724. Article: Electron Microscope. 
Model EM 109R with Accessories. 
Manufacturer Carl Zeiss, West 
Germany. Intended use of article: See 
Notice on page 56-122 in the Federal 
Register of August 22,1980. Article 
ordered: March 21,1980. 

Docket Number 80-00-352. Applicant: 
Notre Dame University, Notre Dame 
Indiana 46556. Article: Electron 
Microscope. Model H-000-3 with 
Accessories. Manufacturer Hitachi 
Instruments, (span. Intended use of 
article: See Notice on page 56-122 in the 
Federal Register of August 22,1980. 
Article ordered: May 16,1980. 

Docket Number 80-00-354. Applicant: 
National Institutes of Health. National 
Cancer Institute. 9000 Rockville Pike, 
Bethesda. MD 20205. Article: Electron 
Microscope, Model EM 400T and 
Accessories. Manufacturer Philips 
Electronic Instruments, The 
Netherlands. Intended use of article: See 
Notice on page 56-123 in the Federal 
Register of August 22,1980. Application 
received by Commissioner of Customs: 
June 28,1980. 

Docket Number 80-00-359. Applicant: 
The Universtity of Texas at Tyler. 3900 
University Blvd.. Tyler Texas 75701. 
Article: Electron Microscope. Model EM 
109 and Accessories. Manufacturer Carl 
Zeiss, West Germany. Intended use of 
article: See Notice on page 56-855 of the 
Federal Register of August 26. 1980. 
Article ordered: May 30,1980. 

Docket Number 80-00-383. Applicant 
University of Tennessee, College of 
Medicine. Department of Pathology. 858 
Madison Avenue. Memphis, TN 38163. 
Article: Electron Microscope, Model EM 
IOC. Manufacturer Carl Zeiss, West 
Germany. Intended use of article: See 
Notice on page 56-656 in the Federal 
Registor of August 28,1980. Article 
ordered: June 6.1980. 

Docket Number 80-00-371. Applicant: 
University of Maryland Medical School, 
660 W. Redwood Street. Baltimore, 
Maryland 21201. Article: Electron 
Microscope, Model EM 109R and 
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Accessories. Manufacturer Carl Zeiss, 
Wes! Germany. Intended use of article: 
See Notice on page 66-830 in Federal 
Register of October 8.1980. Article 
ordered: May 22,1980. 

Docket Number 80-00-373. Applicant: 
University of Tennessee, Biology 
Business Office. 125 Austin Peay. 
Knoxville. Tennessee 37918. Article: 
Electron Microscope, Model H-600 with 
Accessories. Manufacturer. Hitachi 
Scientific Instruments, Japan. Intended 
use of article: See Notice on page 68-983 
in the Federal Register of October 17. 
1980. Article ordered: June 27.1980. 

Docket Number 80-00-381. Applicant: 
University of Georgia, Dept, of Anatomy 
and Radiolgy, College of Vet. Med.. 
Athens. Georgia 30602. Article: Electron 
Microscope. Model JEM 100S and 
Accessories. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: See 
Notice on page 68-984 in the Federal 
Register of October 17,1980. Article 
ordered: June 6.1980. 

Docket Number 80-00-382. Applicant: 
National Institute for Occupational 
Safety and Health. 944 Chestnut Ridge 
Road. Morgantown. West Virginia 
26505. Article: Electron Microscope, 
Model JEM 100CX and Accessories. 
Manufacturer. JEOL Ltd., Japan. 

Intended use of article: See Notice on 
page 68-984 in the Federal Register of 
October 17,1980. 

Docket Number 80-00-389. Applicant: 
Veterans Administration Medical 
Center. 150 Muir Road. Martinez. CA 
94553. Article: Electron Microscope, 
Model EM 109R. Manufacturer Carl 
Zeiss, West Germany. Intended use of 
article: See Notice on page 68-984 in the 
Federal Register of October 17,1980. 
Article ordered: June 30.1980. 

Docket Number 80-00-393.. Applicant: 
University of North Carolina at Chapel 
Hill, Department of Physiology. 188 
Medical Research Wing 20GH. Article: 
Electm Microscope EM 109 and 
Accessories. Manufacturer Carl Zeiss. 
West Germany. Intended use of article: 
See Notice on page 68-985 in the Federal 
Register of October 17.1980. Article 
ordered: December 19,1980. 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. 

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles for 
such purposes as these articles are 
intended to be used, was being 
manufactured in the United States at the 
time the articles were ordered. 

Reasons: Each foreign article to which 
the foregoing applications relate is a 
conventional transmission electron 
microscope (CTEM). The description of 
the intended research and/or 


educational use of each article 
establishes the fact that a comparable 
CTEM is pertinent to the purposes for 
which each is intended to be used. We 
know of no CTEM which was being 
manufactured in the United States either 
at the time of order of each article 
described above or at the time of receipt 
of application by the U.S. Customs 
Service. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to any of the 
foreign articles to which the foregoing 
applications relate, for such purposes as 
these articles are intended to be used, 
which was being manufactured in the 
United States either at the time of order 
or at the time of receipt of application 
by the U.S. Customs Service. 

(Catalog of Federal Domestic Assistance 
Program No. 11.106, Importation of Duty-Free 
Educational and Scientific Materials! 

Frank W. Creel. 

Acting Director, Statutory Import Programs 
Staff. 

|FR Doc. >1-2626 FUad I-2B-61. S4S am| 

BILLING COOC 3610-K-M 


University of California; Decision on 
Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1986 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301. 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 3109 of the Department of 
Commerce Building, 14th and 
Constitution Avenue. N.W., Washington. 
D.C. 20230. 

Docket Number 80-00338. Applicant: 
University of California, San Diego. 
Department of Chemistry, B-014, La 
Jolla. CA 92903. Article: Rare Gas Halide 
Laser, Model TE-881. Manufacturer 
Lumonics. Canada. Intended use of 
article: See Notice on page 54390 in the 
Federal Register of August 15,1980. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
a maximum pulse energy of 80 
millijoules as well as a repetition rate of 
more than 150 Hertz for Xenon chloride. 


The National Bureau of Standards 
advises in its memorandum dated 
November 19, 1980 that (1) the 
capabilities of the foreign article 
described above are pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel. 

Acting Director, Statutory Import Program s 
Staff. 

[Fll Doc SI-2624 PM 1-26-61; 645 «n| 

BILLING COOC M 10-2*41 


University of Illinois; Decision on 
Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Sectin 6(c) 
of the Educational. Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-851, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 3109 of the Department of 
Commerce Building. 14th and 
Constitution Avenue NW.. Washington 
D.C. 20230. 

Docket Number 80-00225. Applicant 
University of Illinois, Urbana- 
Champaign Campus. Purchasing 
Division, 223 Administration Building 
Urbana. Illinois 61801. Article: 
Metallurgical Microscope. Manufacturer: 
Carl Zeiss, West Germany. Intended use 
of article: See Notice on Page 41999 in 
the Federal Register of June 23.1980. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
a Nomarski differential interference 
contrast attachment. The National 
Bureau of Standards advises in its 
memorandum dated November 5, 1980 
that (1) the capability of the foreign 
article described above is pertinent to 
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the applicant's intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 

intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
Article, for such purposes as this article 
ii intended to be used, which is being 
manufactured in the United States. 

(C*tntog of Federal Domestic Assistance 
program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frink W. Creel, 

Acting Director, Statutory Import Programs 

Staffs. 

;m Due nw i-n-ei; ass *m| 

MJLJfcG COOC *510-2*41 


University of Michigan, et ah; 
Consolidated Decision on Applications 
for Duty-Free Entry of Accessories for 
Foreign instruments 

The following is a consolidated 
decision on applications for duty-free 
entry of accessories for foreign 
instruments pursuant to Section 6(c) of 
the Educational. Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 

L 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR 301). (See especially 
5301 11(e).) 

A copy of the record pertaining to 
each of the applications in this 
consolidated decision is available for 
public review between 8:30 a.m. and 5:00 
p m. in Room 3109 of the Department of 
Commerce Building. 14th and 
Constitution Avenue NW„ Washington. 

D C. 20230. 

Docket Number 80-00334. Applicant: 
University of Michigan. Physiology and 
Biophysics SJ-40, Seattle, WA 98195. 
Article: Automatic Stepping 
Miaomanipulator. Manufacturer: AB 
Trarisvertex. Sweden. Intended use of 
article: See Notice on page 47895 in the 
Federal Register of July 17,1980. Advice 
submitted by: Department of Health and 
Human Services: November 12. 1980. 

Docket Number 80-00347. Applicant: 
The Regents of the University of 
California, Riverside. Materiel 
Management Department, Riverside. CA 
92521. Article: Cryokit, LKB 14809-3 
Freezing Accessory. Manufacturer. LKB 
Produkter AB. Sweden. Intended use of 
article: See Notice on page 56122 in the 
Federal Register of August 22.1980. 
Advice submitted by: Department of 
Health and Human Services: November 
U 1980. 

Docket Number 80-00356. Applicant: 
Mount Sinai School of Medicine. 1 
Gustave Levy Place, New York, N.Y, 


10029. Article: Replacement Parts for 
Frce-flow Electrophoresis Apparatus. 
Model FF5. Manufacturer. Bender and 
Hobein. West Germany. Intended use of 
article: See Notice on page 56854 in the 
Federal Register of August 26,1980. 
Advice submitted by: Department of 
Health and Human Services: November 
12.1980. 

Docket Number 80-00366. Applicant: 
Massachusetts Institute of Technology, 
77 Massachusetts Avenue, Cambridge, 
MA 02139. Article: Turbo Molecular 
Pump, #120. Manufacturer. Cameca, 
France. Intended use of article: See 
Notice on page 56855 in the Federal 
Register of August 26.1980. Advice 
submitted by: National Bureau of 
Standards: December 3, I960. 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. 

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles, 
for the purposes for which the articles 
are intended to be used, is being 
manufactured in the United States. 

Reasons: The applications relate to 
compatible accessories for instruments 
that have been previously imported for 
the use of the applicant institutions. The 
articles are being manufactured by the 
manufacturers which produced the 
instruments with which they are 
intended to be used. We arc advised by 
the National Bureau of Standards and 
the Department of Health and Human 
Services in their respectively cited 
memoranda that the accessories are 
pertinent to the applicant's intended 
uses and that they know of no 
comparable domestic articles. 

The Department of Commerce knows 
of no similar accessories manufactured 
in the United States which are 
interchangeable with or can be readily 
adapted to the instruments with which 
the foreign article are intended to be 
used. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel 

Acting Director. Statutory Import Programs 
Staff, 

IFF Doc. 81-2A23 Fifed 1-2*41. *46 an) 

BJLLJMQ COOC 2610-2*41 


Steel Trigger Price Mechanism; 
Product Coverage 

a<iency: Department of Commerce. 
action: Review of pending requests for 
changes in trigger price product 
coverage and guidelines for product 
coverage requests. 


summary: The Department of 
Commerce hereby announces its review 
of requests to expand coverage of 
certain stainless steel pipe and tubing 
and steel wire products under the steel 
trigger price mechanism (TPM). The 
Department also announces various 
clarifications and guidelines concerning 
product coverage requests and the 
coverage review procedure. 
SUPPLEMENTARY INFORMATION: On 
October 8.1980 (45 FR 66833), the 
Department of Commerce published its 
intention to reinstate the TPM. On 
October 21,1980, Commerce began its 
monitoring of all imported basic steel 
mill products entering the United States 
for possible initiation of dumping 
investigations. 

The TMP uses the system of 
categorization of steel mill products of 
the American Iron and Steel Institute 
(AISI). The first 32 AISI import 
categories are subject to trigger price 
coverage. All import of products in these 
categories require a Special Summary 
Steel Invoice and are reported to the 
Department of Commerce for analysis 
under the TPM. 

Upon the reinstatement of the TPM, 
Commerce announced that it would 
initially retain the same product 
coverage used for the second quarter 
1980 trigger prices. At the same time. 
Commerce announced requests that it 
had received for changes in product 
coverage and that it would entertain 
further written requests and comments 
for additions to and deletions from 
coverage under the TPM. Commerce has 
announced requests for changes in 
product coverage on October 21,1980 
(45 FR 69527) and November 20,1980 (45 
FR 76722) in the Federal Register. 

I. Recent Request for Changes in Trigger 
Price Product Coverage 

Commerce has received requests to 
expand trigger price coverage to the 
following products: 

1. Seamless stainless steel pipe and 
tubing. 

2. Welded stainless steel pipe. 

3. Bale ties. 

4. Hardware cloth; 2,4,8 mesh. 

5. Light welded mesh 2X4,14 gauge 
2X4, 12.5 gauge. 

6. Paper clips. 

Any party interested in commenting 
on these requests should submit written 
comments as soon as possible, and no 
later than February 27.1961 to F. Lynn 
Holec. Import Administration. 
International Trade Administration. U.S. 
Department of Commerce, Washington, 
D.C. Comments should focus on the 
economic factors involved. 

Public notice of and opportunity for 
comment on any additional requests for 
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review of trigger price product coverage 
under TPM will be provided. 

Commerce will maintain these 
requests in a public file. Anyone 
, submitting business confidential 
information should clearly so label the 
confidential portion of their 
submissions. 

11. Guidelines for Product Coverage 
Requests 

With regard to trigger price product 
coverage review procedures. Commerce 
shall consider a request as being any 
submission which requests expansion or 
deletion of TPM coverage for a specific 
steel product or product category. 
Accordingly, submissions which address 
a previously submitted product coverage 
request for the purpose of expanding 
upon or challenging the information 
contained in the request shall be 
considered a comment. In those cases 
where a submission supports any 
previous request for the addition or 
deletion of a variety of products or of a 
general product category, but requests 
that specific products within the general 
product grouping be exempted from the 
proposed action, such a submission 
shall also be considered a comment on 
the original request. 

Commerce encourages parties 
requesting a change in coverage attempt 
to be as specific as possible with regard 
to the product or products recommended 
for product coverage review. This means 
that requests for product coverage 
changes and comments on requests 
should include information on price 
levels, shipments, import penetration, 
and all other economic factors that 
support a change in trigger price product 
coverage. 

Any party submitting written 
comments on coverage requests is also 
encouraged to submit such comments as 
soon as possible after the request has 
been published. In the interests of acting 
upon coverage requests in a timely 
manner. Commerce may not have the 
opportunity to consider those comments 
received after the deadline designated in 
the Federal Register notice announcing a 
product coverage request. 

Dated: farmory 21.1981. 

John D. Green waid. 

Deputy Assistant Secretary for Import 
Administration . 

IF* Doc. BI-2BSA FlWd I4MI: 044 om] 

BILLING COOC MlO-JWI 


National Oceanic and Atmospheric 

Administration 

Caribbean Fishery 

Management Council; Public Meetings 

agency: National Marine Fisheries 
Service. NOAA. 


summary: The Caribbean Fishery 
Management Council, established by 
Section 302 of the Fishery Conservation 
and Management Act of 1976 (Pub. L 
94-285). will hold its 33rd regular 
meeting to consider status reports on 
fishery management plans (FMFs) 
under development; draft FMP 
framework for shallow-water reef fishes: 
draft FMP for coastal migratory pelagic 
resources; discuss progress on 
preparation of a color-slide narrated 
presentation, as well as administrative 
matters and other Council business. 

dates: The meetings, which are open to 
the public, will convene on Tuesday. 
February 17.1961, at approximately 1:30 
p.m. f and will adjourn on Thursday. 
February 19,1961, at approximately 
noon. 

address: The meetings will take plnce 
at the Conference Room of the Hotel 
Pierre. 105 de Diego Avenue, Santurce, 
Puerto Rico. 

FOR FURTHER INFORMATION CONTACT. 

Caribbean Fishery Management 
Council. Suite 1106—Banco de Ponce 
Building. Hato Rey, Puerto Rico 00918, 
Telephone: (009) 753-4928. 

Dated: January 21. 1981. 

Robert K. Crowell. 

Deputy Executive Director. 

National Marine Fisheries Service. 

(FR Doc n woa Fifed *46 mm\ 
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New England Fishery Management 
Council's Scientific and Statistical 
Committee; Pubilc Meeting 

agency: National Marine Fisheries 
Service. NOAA. 

summary: The New England Fishery 
Management Council, established by 
Section 302 of the Fishery Conservation 
and Management Act of 1976 (Pub. L 
94-265). has established a Scientific and 
Statistical Committee which will meet 
to: discuss proposal for programmatic 
research on herring; continue discussion 
of Committee operations and 
organization, hold preliminary 
discussion of stability in fisheries as an 
objective of management, as well as 
other appropriate business. 
date: The meetings, which is open to 
the public, will convene on Wednesday. 
February 11.1981. at approximately 10 
a.m., and will adjourn at approximately 
5 p.m. The meeting may be lengthened 
or shortened, or agenda items 
rearranged, depending upon progress on 
the agenda. 

address: The meeting will take place at 
the Logan Hilton. Logan International 
Airport. Boston. Massachusetts. 


FOR FURTHER INFORMATION CONTACT. 

New England Fishery Management 
Council. Sunlaug Office Building, Five 
Broadway—Route One, Saugus, 
Massachusetts 01906. Telephone: (617) 
231-0422. 

Dated: January* 21.1961. 

Robert K. Crowell, Deputy Executive 
Director. National Marine Fisheries Service 
JFR Doc ei-w Fifed t-sa-et: *46 4J»| 
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Gulf of Mexico Fishery Management 
Council; Pubilc Hearings 

agency: National Oceanic and 
Atmospheric Administration/ 
Commerce. 

action: Notice of public hearings. 

summary: The Gulf of Mexico Fishery 
Management Council will hold public 
hearings for the purpose of public input 
on the Draft Environmental Impact 
Statement/Fishery Management Plan for 
Spiny Lobster. 

dates: Written comments on the spiny 
lobster plan from members of the public 
may be submitted no later than March 9, 
1981. Individuals or organizations 
wishing to comment on the fishery 
management plan may do so at public 
hearings to be held as follows: February 
10,1961—Key West, Florida; February 

11.1981— Marathon. Florida; February 

12.1981— Key Largo, Florida; February 

17.1981— Naples. Florida; February 1& 
1981—St. Petersburg. Florida: to be 
conducted jointly by the Gulf of Mexico 
and South Atlantic Fishery Management 
Councils. All of the above hearings will 
start at 7:00 p.m. and adjourn at HfcOO 
p.m. 

The hearings will be tape recorded 
and the tapes will be filed as an offimal 
transcript of the proceedings. A written 
summary will be prepared on each 
hearing. 

address: Send comments to: Chairm.ia 
Gulf of Mexico Fishery Management 
Council, Lincoln Center, Suite 881, 5401 
West Kennedy Boulevard, Tampa. 
Florida 33609. 

Hearing Locations 

February 10,1981—Key West High 
School Auditorium, 2100 Flagler 
Avenue. Key West. Florida 
February 11,1981—Marathon High 
School Cafeteria. Sombrero Beach 
Road. Marathon. Florida 
February 12.1981—Key Largo Civic 
Center. Ocean Bay Drive. Key Largo. 
Florida 

February 17,1981—East Naples Middle 
School Cafeteria, 4100 Estey Avenue, 
Naples, Florida 













Federal Register / Vol. 46. No. 17 / Tuesday. January 27, 1981 / Notices 


8639 


February 18,1981—Buyfront Center, 

Posono Room, 400 First Street. South. 

St Petersburg, Florida 
FOR FURTHER INFORMATION CONTACT: 
Wayne F. Swingle. Executive Director. 
Gulf of Mexico Fishery Management 
Council, Lincoln Center. Suite 881. 5401 
West Kennedy Boulevard. Tampa. 

Honda 33609. (813) 228-2815. 
SUPPLEMENTARY INFORMATION: The 
hearings will deal with a proposal to 
implement a fishery management plan 
for spiny lobster in the geographical 
area of the Gulf of Mexico and South 
Atlantic Fishery Management Councils 
under the authority of the Fishery 
Conservation and Management Act of 
1976 (FCMA). 

The Environmental Impact Statement 
is a review of the plan and a statement 
of its expected impacts. A fishery 
management plan is a major Federal 
action significantly affecting the human 
environment and requires the approval 
of the Secretary of Commerce prior to 
implementation. The plan for spiny 
lobster, when approved, will serve to 
manage the spiny lobster fishery for 
optimum yield and therefore, contains 
regulatory measures applicable to 
domestic fishing. The management area 
is the fishery conservation zone of the 
Gulf of Mexico and the Atlantic south of 
the North Carolina-Virginia border. 

Species addressed in this draft plan 
include spiny lobster, Panulirus argus, 
spotted spiny lobster, smooth tail 
lobster, and Spanish lobster. Only spiny 
lobster will be covered by regulations 
proposed by this draft plan. 

The draft plan is intended to 
accomplish the following objectives: 

1 Protect long-run yields and prevent 
depletion of lobster stocks; 

2 . Increase yield by weight from the 
fishery; 

3 Reduce user group and gear 
conflicts in the fishery; 

4 Acquire the necessary information 
to manage the fishery: and 

5. Promote efficiency in the fishery. 

Optimum yield is specified in terms of 
a minimum size limit for the harvest of 
whole lobsters or for the lobster tails. 
Optimum yield is specified to be all 
lobster more than 3.0 inches carapace 
length or not less than 5.5 inches tail 
length that can be harvested by 
commerical and recreational fishermen 
given existing technology and prevailing 
econumic conditions. For 1981. optimum 
yield, expected domestic annual 
harvest, and total allowable level of 
foreign fishing are as follows (in millions 
of pounds): 

Qp*^**ki__ 

torrwtflc M _ so 


low iflOMbit tot* of ton*jn MNno _ 0 

The Councils propose the following 
management measures for domestic 
fishermen. 

1. A minimum harvestable size limit of 
more than 3 j 0 inches carapace length or 
not less than 5.5 inches tail length shall 
be established. 

2. A closed season from April 1 
through July 25 shall be established. 
During this closed season, there shall be 
a five-day "soak period" from July 21-25 
and a five-day grace period for removal 
of traps from April 1-5. 

3. All spiny lobster traps shall have a 
degradable surface of sufficient size so 
as to allow escapement of lobsters from 
lost traps. 

4. The taking of spiny lobsters in the 
fishery conservation zone with spears, 
hooks, and similar devices, or gear 
containing such devices, shall be ^ 
prohibited. The possession of speared, 
pierced or punctured lobsters shall be 
prima fade evidence of the taking with 
prohibited gear while in the fishery 
conservation zone. 

5. No person shall willfully molest a 
trap or buoy, or work a trap belonging to 
another, without permission from the 
owner. 

6. To aid enforcement, traps may be 
worked during daylight hours only, 

7. Encourage the design and 
implementation of a system that will 
assist in locating and retrieving of traps 
and minimize conflicts between users of 
the resource area. 

8. All spiny lobster taken below the 
legal size limit shall be immediately 
returned to the water unharmed except 
undersized of "short" lobsters which 
may be carried on the boat/vessel while 
in the fishery conservation zone, 
provided they are: for use as lures or 
attroctants in traps or kept in a shaded 
"bait" box while being transported 
between traps. No more than three live 
"shorts" per trap (traps carried on the 
boat) or 200 live "shorts," whichever is 
greater, may be carried at any one time. 

9. All lobster traps used in the fishery 
within the fishery conservation zone 
shall be identified by a number and 
color code through the office of the 
Regional Director of NMFS or his 
designee to each vessel desiring to use 
lobster traps in the fishery conservation 
zone. Further, each vessel using such 
traps must be clearly marked with the 
same color to allow identification from 
aerial and water patrol craft. 

10. A special two-day recreational 
nontrap season shall be established. 

11. The taking of possession of 
"berried" female spiny lobsters at any 
time shall be prohibited. Stripping or 


otherwise molesting female lobsters to 
remove the eggs shall be prohibited. 
"Berried" female lobsters taken in traps 
or with other gear must be immediately 
returned to the water alive and 
unharmed. 

12. Use of poisons or explosives to 
take spiny lobsters shall be prohibited. 

13. Statistical reporting: 

a. The vessel enumeration information 
system shall be applied in the spiny 
lobster fishery and mandatory reporting 
shall be required. 

b. Mandatory trip tickets shall be 
submitted as necessary by commercial 
spiny lobster fishermen. 

c. A commercial spiny lobster 
fisherman is one who sells his catch. 

Dated: January 21.1961. 

Robert K. Crowell, 

Deputy Executive Director. National 
Maritime Fisheries Service. 

|PR Doc HI -301(1 Ftiffd *45 m) 
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South Atlantic Fishery Management 
Council; Public Hearings 

agency: National Oceanic and 
Atmospheric Administration/ 
Commerce. 

action: Notice of Public Hearings. 

summary: The South Atlantic Fishery 
Management Council will hold public 
hearings for the purpose of public input 
on the Draft Environmental Impact 
Statement/Fishery Management Plan for 
Spiny Lobster. The hearings on February 
10,11. and 12, will be held jointly with 
the Gulf of Mexico Fishery Management 
Council. 

dates: Written comments on the Spiny 
Lobster Fishery Management plan from 
members of the public may be submitted 
no later than March 9.1981. Individuals 
or organizations wishing to comment on 
the fishery management plan may do so 
at public hearings to be held as follows: 
February 10,1981—Key West, Florida; 
February 11.1981—Marathon. Florida: 
February 12.1981—Key Largo, Florida; 
February 17.1981—Miami. Florida; 
February 18,1981—West Palm Beach, 
Florida: February 19,1981—Daytona 
Beach. Florida. All of the above hearings 
will start at 7:30 p.m. and adjourn at 
10:00 p.m. The hearings will be tape 
recorded and the tapes will be filed as 
an official transcript of the proceedings. 
A written summary will be prepared on 
each hearing. 

ADDRESSES: Send comments to: 
Chairman, South Atlantic Fishery 
Management Council, 1 Southpark 
Circle, Suite 308. Charleston. South 
Carolina 29407. 
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Hearing Location! 

February 10,1961: Key West High 
School Auditorium, 2100 Flagler 
Avenue, Key West Florida 
February 11.1961: Marathon High 
School. Sombrero Beach Road. 
Marathon. Florida 

February 12,1961: Civic Center. Ocean 
Bay Drive, Key Largo. Florida 
February 17.1981: Rosenstiel Marine 
School Auditorium, University of 
Miami. 4600 Rickenbacker Causeway. 
Virginia Key. Miami. Florida 
February 18,1981: County Commission 
Chambers. 1st Floor. County 
Courthouse. 300 North Dixie, West 
Palm Beach. Florida 

February 19,1981: Holiday Inn Surfside. 
2700 N. Atlantic Avenue. Daytona 
Beach. Florida 

for further information contact: 

David H. G. Gould. Executive Director, 
South Atlantic Fishery Management 
Council, Suite 306. Charleston. S.C. 
29407, (803) 571-4366. 

The hearings will be tape recorded 
and the tapes will be Bled as an offical 
transcript of the proceedings. A written 
summary will be prepared on each 
hearing. 

ADORES&: Send comnments to: 
Chairman, Gulf of Mexico Fishery 
Management Council. Lincoln Center. 
Suite 881, 5401 West Kennedy 
Boulevard. Tampa, Florida 33609. 

Hearing Locations 

February 10,1981: Key West High 
School Auditorium. 2100 Flagler 
Avenue. Key West, Florida 
February 11.1981: Marathon High 
School Cafeteria, Sombrero Beach 
Road, Marathon. Florida 
February 12.1981: Key Largo Civic 
Center. Ocean Bay Drive. Key Largo, 
Florida 

February 17,1981: East Naples Middle 
School Cafeteria, 4100 Estey Avenue. 
Naples, Florida 

February 18,1981: Bayfront Center, 
Posno Room, 400 First Street. South. 
St. Petersburg, Florida 
FOR FURTHER INFORMATION CONTACT. 
Wayne E. Swingle. Executive Director 
Gulf of Mexico Fishery Management 
Council, Lincoln Center. Suite 881, 5401 
West Kennedy Boulevard. Tampa. 
Florida 33609, (813) 22&-2815. 
SUPPLEMENTARY INFORMATION: The 
hearings will deal with a proposal to 
implement a fishery management plan 
for spiny lobster in the geographical 
area of the Gulf of Mexico and South 
Atlantic Fishery Management Councils 
under the authority of the Fishery 
Conservation and Management Act of 
1978 (FCMA). 


The Environmental Impact Statement 
is a review of the plan and a statement 
of its expected impacts. A fishery 
management plan is a major Federal 
action signiBcantly affecting the human 
environment and requires the approval 
of the Secretary of Commerce prior to 
implementation. The plan for spiny 
lobster, when approved, will serve to 
manage the spiny lobster Bshery for 
optimum yield and therefore, contains 
regulatory measures applicable to 
domestic Bailing. The management area 
is the Bshery conservation zone of the 
Gulf of Mexico and the South Atlantic 
from the North Carolina-Virginia border. 

Species addressed in this draft plan 
include spiny lobster, Panulirus argus, 
spotted spiny lobster, smooth tail 
lobster, and Spanish lobster. Only spiny 
lobster will be covered by regulations 
proposed by this draft plan. 

Tnc draft plan is intended to 
accomplish the following objectives: 

1. Protect long-run yields and prevent 
depletion of lobster stocks: 

Z Increase yield by weight from the 
Bshery; 

3. Reduce user group and gear 
conflicts in the fishery; 

4 . Acquire the necessary information 
to manage the Bshery; and 

5. Promote efficiency in the fishery. 

Optimum yield (OY) is specified in 

terms of a minimum size limit for the 
harvest of whole lobsters or for the 
lobster tails. OY is specified to be all ' 
lobster more than 3.0 inches carapace 
length or not less than 5.5 inches tail 
length that can be harvested by 
commercial and recreational fishermen 
given existing technology and prevailing 
economic conditions. For 1981, OY. 
expected domestic annual harvest 
(EDAH) and total allowable level of 
foreign fishing (TALFF) are as follows 
(in millions of pounds): 

Opfenum VMS - S O 

f Mpmcimi Oo m — c Annual Narva* (1S81) -- SO 
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The Councils propose the following 
management measures for domestic 
fishermen. 

1. A minimum harvesiable size limit of 
more than 3.0 inches carapace length or 
not less than 5.5 inches tail length shall 
be established. 

Z A closed season from April 1 
through July 25 shall be established. 
During this closed season, there shall be 
a five-day “soak period" from July 21-25 
and a five-day grace period for removal 
of traps from April 1-5. 

3. All spiny lobster traps shall have a 
degradable surface of sufficient size so 
as to allow escapement of lobsters from 
lost traps. 


4 . The taking of spiny lobsters in the 
fishery conservation zone fFCZ) with 
spears, hooks, and similar devices, or 
gear containing such devices, shall be 
prohibited. The possession of speared, 
pierced or punctured lobsters shall be 
prima fade evidence of the taking with 
prohibited gear while in the FCZ. 

5. No person shall willfully molest a 
trap, or buoy, or work a trap belonging to 
another, without permission from the 
owner. 

8. To aid enforcement traps may be 
worked during daylight hours only. 

7. Encourage the design and 
implementation of a system that will 
assist in locating and retrieving of traps 
and minimize conflicts between users of 
the resource area. 

8. All spiny lobster taken below the 
legal size limit shall be immediately 
returned to the water unharmed except 
undersized or "short" lobsters which 
may be carried on the boat/vessel while 
in the FCZ, provided they are: for use as 
lures or attractants in traps or kept in a 
shaded "bait" box while being 
transported between traps. No more 
than three live "shorts" per trap (traps 
carried on the boat) or 200 live "shorts. ' 
which ever is greater, may be carried at 
any one time. 

9. All lobster traps used in the 
fisherey within the FCZ shall be 
identified by a number and color code 
through the office of the Regional 
Director of NMFS or his designee to 
each vessel desiring to use lobster traps 
in the FCZ. Further, each vessel using 
such traps must be clearly marked with 
the same color to allow identification 
from aerial and water patrol craft. 

10. A special two-day recreational 
nontrap season shall be established 

11. The taking or possession of 
"berried" female spiny lobsters at any 
time shall be prohibited. Stripping or 
otherwise molesting female lobsters to 
remove the eggs shall be prohibited- 
"Berried" female lobsters taken in traps 
or with other gear must be immediate’) 
returned to the water alive and 
unharmed. 

12 . Use of poisons or explosives to 
take spiny lobsters shall be prohibited. 

13. Statistical reporting: 

a. The vessel enumeration 
information system shall be applied in 
the spiny lobster fishery and mandat ory 
reporting shall be required. 

b. Mandatory trip tickets shall be 
submitted as necessary by commercial 
spiny lobster fishermen. 

c. A commercial spiny lobster 
fishermen is one who sells his catch. 
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Dated Unitary 21.1981. 

Robert K Crowell. 

Deputy Executive Director, National Marine 
fiihures Service . 

(fit Dot. ti-XUft Wed t^MI: *45 *m\ 
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National Technical Information Service 

US. Government-Owned Inventions; 
Availability for Licensing 

The inventions listed below are 
owned by the U.S. Government and are 
available for domestic and. possibly, 
foreign licensing in accordance with the 
licensing policies of the agency- 
sponsors. 

Copies of patents cited are available 
from the Commissioner of Patents and 
Trademarks. Washington. DC 20231. for 
ISO each. Requests for copies of patents 
must include the patent number. 

Copies of patent applications cited are 
available from the National Technical 
Information Service (NTIS), Springfield. 
Virginia 22101 for $5.00 each ($10.00 
outside North American Continent). 
Requests for copies of patent 
applications must include the patent 
application number. Claims are deleted 
from patent application copies sold to 
avoid premature disclosure. Claims and 
other technical data will usually be 
made available to serious prospective 
licensees upon execution of a non¬ 
disclosure agreement. 

Requests for information on the 
licensing of particular inventions should 
be directed to the addresses cited for the 
agency sponsors. 

DwifUi | Campion. 

Program Coordinator, Office of Government 
Inventions and Patents. National Technical 
Information Service . US. Department of 

Commerce 

Chi*f ( Intellectual Property Division. OTJAG. 
Department of the Army, Room 2D444. 
fcnt*Xoo. Washington. D.C. 20310 
Patent application 0-052.300 Automated 
Exposure—Contrast Control Index Meter, 
filed June 2ft, 1979. 

Patent application 0-057.073: Non-SUp 
Turning joint for Fuzes; filed July 16.1979. 
Patent application 6-004.965: Temperature 
Responsive Device; filed Oct. 15.1979. 

Patent application 6-118,136: Cage to 
Measure Track Tension; filed Feb. 4.1980. 
Patent application 0-121.765: Mechanism for 
Selectively Adjusting Ammunition Feed 
Chutes: Hied Feb. 15.1900. 

Patent 4 166.063: Computer Fuzes; filed Dec. 1, 
patented Sept. 25.1979; not available 

NTIS 

Patent 4.172*235: Thin Film Magnetometer 
sensitive to Spin; filed Apr. 10 I960 
patented Oct 23.1979; not available NTIS 
l ^ n l 4 ,74 ' 686: Springle«i Impact Switch; 
n»d May i. 197 * patented Nov. 20.1979; 
available NTIS, 


Patent 4.201,612: Bonding Plastic Layers; filed 
May 15.1970 patented May 6, I960; not 
available NTIS. 

U.S. Department of Commerce. National 
Technical Information Service. Office of 
Government Inventions and Patents, 
Springfield. Va. 22161 

Patent application 6-192,261: Triple-Beam 
Offset Paraboloidal Antenna; filed Sept. 30. 
1980. 

US. Department of Energy, Assistant General 
Counsel for Patents. Washington. D.C. 20545 

Patent 4.209.780: Coded Aperture Imaging 
with Uniformly Redundant Arrays: filed 
May 2.1970 patented June 24.1900; not 
available NTIS. 

U.S. Department of Health and Human 
Services. National Institutes of Health. Chief. 
Patent Branch. Westwood Building. Bethesda, 
Md. 20208 

Patent 4.227.937: Additive Composition for 
Making Dental Materials: filed June 23. 

1970 patented Oct. 14. I960; not available 
NTIS. 

UJJ. Department of the Navy. Director. Navy 
Patent Program/Patent Counsel for the Navy, 
Office of Naval Research. Code 302, 

Arlington. Va. 22217 

Patent application 6-155.879: High Density 
Liquid Fuels; filed )une 0 I960. 

Patent application 0-164.449: Electronically 
Conductive Oxidizer Material and Method 
for Preparing It: filed June 3a 1900. 

Patent application 6-170330: Photographic 
Image Enhancement by a Cold-Toning 
Neutron-Activation Process; filed Aug. 15. 
1980. 

Patent application 6-179,607: Highly 
Aromatized Polyphthalocyanines: filed 
Aug. 19.1900. 

Patent 4.217.581: High Range Resolution 
Radar Rate Aided Range Tracker, filed 
Sept 22.1970 patented Aug 12.1980. 

Patent 4.119.556: Thermal Energy Storage 
Material Comprising Mixtures of Sodium. 
Potasaium and Magnesium Chlorides; filed 
June 1.1977; patented Oct. 10 1970- not 
available NTIS. 

Patent 4.214.239: Magnetic Drum Storage for 
the Track before Detect System; filed Apr. 

2.1963; patented July 22,1980 not available 
NTIS. 

Patent 4.214,313: Multiple Sonar Masking and 
Jamming Countermeasure System; filed 
Apr 27,1961; patented July 22.1900 not 
available NTIS. 

National Aeronautics and Space 
Administration. Assistant General Counsel 
for Patent Matters. NASA Code GP-2. 
Washington. D.C 20546 

Patent application 6-171.934: Film Advance 
Indicator filed July 10 1900. 

US, Department of the Air Force. AF/JACP. 
1900 Half Street SW.. Washington. D.C 20324 

Patent 4.214.904: Gold-Tin-Silicon Alloy for 
Brazing Silicon to Metal; filed Dec. 12.1970 
patented July 29,1980 not available NTIS. 

[Fit Dec SI-Z?1S Filed 1-28-81. ft 48 cm) 
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COMMISSION OF FINE ARTS 
Meetings 

The Commission of Fine Arts will next 
meet in open session on Tuesday. 
February 10.1981, at 10:00 a.m. in the 
Commission's offices at 708 Jackson 
Place. N.W., Washington. D.C. 20006 to 
discuss various project affecting the 
appearance of Washington. D.C. 

Inquiries regarding the agenda and 
requests to submit written or oral 
statements should be addressed to Mr. 
Charles H. Atherton. Secretary, 
Commission of Fine Arts, at the above 
address. 

Dated in Washington. D.C January 19. 

1980. 

Charles H. Atherton, 

Secretary. 

[F* Doc- 81-2722 Ftf#d 1-25-81 8 41 am] 

BILLING COOC 8Z3O-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

Proposed Futures Contracts; 

Proposed Rules of Major Economic 
Significance; Terms and Conditions of 
the Six-Month United States Treasury 
Bill Futures Contract of the Chicago 
Mercantile Exchange 

aoency: Commodity Futrues Trading 
Commission. 

action: Notice of proposed rules of 
contract markets. 

summary: The Chicago Mecantile 
Exchange ("CME") has applied for 
designation as a contract market in 
United States Treasury bills ("U.S. T- 
biir). The Commodity Futrues Trading 
Commission ("Commission") has 
determined that the proposed terms and 
conditions of this proposed futures 
contract are of major economic 
signifiance and that, accordingly, 
publication of the proposed terms and 
conditions is in the public interest, will 
assist the Commission in considering the 
views of interested persons, and is 
consistent with the purposes of the 
Commodity Exchange Act. 
date: Comments must be received on or 
before March 30.1981. 
adoress: Interested persons should 
submit their views and comments to 
Jane K. Stuckey, Secretary. Commodity 
Futures Trading Commission. 2033 K 
Street, N.W., Washington. D.C. 20581. 
Reference should be made to CME Six- 
Month U.S. T-Bill Futures Contract. 

FOR FURTHER INFORMATION CONTACT. 
George Carrow. Staff Attorney, Division 
of Trading and Markets, Commodity 
Futures Trading Commission. 2033 K 
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Street N.W., Washington. D.C. 20581; 
Telephone: (202) 254-8955. 
SUPPLEMENTARY INFORMATION: The 

terms and conditions of CME’s proposed 
six-month U.S. T-bill futures contract 
are as follows: 


CHAPTER— 

6 Months U.S. Treasury Bills 

—00. SCOPE OF CHAPTER —This 
chapter is limited in application to 
futures trading in 6-month U.S. Treasury 
bills. The procedures for trading, 
clearing, inspection, delivery and 
settlement, and any other matters not 
specifically covered herein shall be 
governed by the rules of the Exchange. 

—01. COMMODITY 
SPECIFICATION.—Each futures 
contract shall be for U.S. Treasury.Hills 
of 6-month maturity with $500,000 face 
value at maturity, 

—02. FUTURES CALL— 

A. Trading Months and Hours 

Futures contract shall be scheduled 
for trading during such hours and 
delivery in such months as may be 
determined by the Board of Governors. 

B. Size of Trading Unit 

The size of the unit of trading shall be 
United States Treasury bills having a 
face value at maturity of $500,000. 

C. Minimum Increments 

Bids and offers shall be quoted in 
terms of the IMM index. 100.00 minus 
yield on an annual basis for a 360-day 
year. Minimum flucations of the IMM 
index shall be in multiples of .01 
($25.00). The minimum flucation is equal 
to one basis point 

D. Daily limits 

There shall be no trading at a level 
more than .60 (60 basis points) above or 
below the preceding day's settlement 
index except as provided by Rule 3607 
(Expanded Daily Limits), and on the last 
day of trading when there shall be no 
limit. 

E. Discretionary Position Limits 

The Board may in its sole and 
complete discretion impose limits upon 
an individual or upon related accounts, 

F. Termination of Trading 

Futures trading shall terminate on the 
first business day preceding the delivery 
date, unless that day is an Exchange or 
Illinois bank holiday, in which case 
trading shall terminate on the preceding 
business day. 

G. Contract Modification 

Specifications shall be fixed as of the 
first day of trading of a contract except 


that all deliveries must conform to 
government regulations in force at the 
time of delivery. If any U.S. 
governmental agency or body issues an 
order, ruling, directive or law pertaining 
to the trading, government action, or 
delivery of U.S. Treasury bills, such 
.order, ruling, directive or law shall be 
construed to take precedence and 
become part of these rules, and all open 
and new contracts shall be subject to 
such government orders. 

—03. DELIVERY.—The following 
shall apply specifically to the delivery of 
6 month U.S. Treasury bills. Delivery is 
made by book-entry in accordance with 
Department of Treasury Circular 300, 
Subpart O; Book-Entry Procedure. 

A. Delivery Days 

Par delivery shall be made on the 
182nd business day following the issue 
date of one-year U.S. Treasury bills, 
unless that day is an Exchange or U.S. 
bank holiday, in which case delivery 
shall be on the next business day 
common to the Exchange and U.S. 
banks. Deliveries shall be allowed on 
the two succeeding business days. 

B. Registered Banks and Other Facilities 

The Board shall establish such 
requirements and preconditions for 
registration as a facility for the delivery 
of 6-month Treasury bills as it deems 
necessary. 

C. Seller’s Duties 

The clearing member representing the 
seller shall deliver to the Clearing House 
by 12.80 noon (Chicago time) on the last 
day of trading, a Seller's Delivery 
Commitment indicating a Chicago bank, 
registered with the Exchange and a 
member of the Federal Reserve System, 
and the name and number of the 
account from which the delivery unit(s), 
in book-entry form, will be transferred. 


In addition, the Seller’s Delivery 
Commitment shall include the name and 
number of the account in a Chicago 
bank registered with the Exchange and 
a member of the Federal Reserve 
System, into which payment will be 
received. By 12:45 p.m. (Chicago time) on 
the day of delivery, the seller shall 
deliver (by the book-entry procedure 
referred to above) to a Chicago bank, 
registered with the Exchange and a 
member of the Federal Reserve System, 
selected by the buyer, a United States 
Treasury Bill(s) maturing in 6 months, 
with a face value at maturity of $500,000. 

D. Buyer’s Duties 

The clearing member representing the 
buyer shall deliver to the Clearing 
House by 1280 noon (Chicago time) on 
the last day of trading, a Buyer's 
Delivery Commitment indicating a 
Chicago bank registered with the 
Exchange and a member of the Federal 
Reserve System, and the name and 
number of the account into which the 
delivery unit will be transferred. In 
addition, the Buyer's Delivery 
Commitment shall include the name and 
number of the account in a Chicago 
bank, registered with the Exchange and 
a member of the Federal Reserve 
System, from which payment for the net 
invoicing price will be made. By 12:45 
p.m. (Chicago time) on the day of 
delivery, the buyer shall present to the 
selling clearing member's bank or its 
designated agent a wire transfer of 
Federal funds for the net invoicing price. 

E. Payment 

The Clearing House shall monitor the 
delivery procedure to ensure proper 
transfer of 6-month Treasury bills and 
direct payment by the buyer to the 
seller. Payment shall be made on the 
basis of par value ($500,000) minus the 
discount, that is, 


$500,000 


1 


(number of days after first delivery date 
_to maturity date x T-bill yield*) 

360 


F. Costs of Delivery 

All costs incurred in making delivery 
shall be borne by the seller. 

—04. PAR DELIVERY.— 

A. Par Delivery 

A delivery unit shall be composed of 


United States Treasury bill(s), in book- 
entry form, maturing 6 months hence 
with a face value of $500,000 at maturity. 

B. Delivery Points 

Delivery shall be made to a Chicago 
bank, registered with the Exchange and 
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a member of the Federal Reserve 
System, specified by the buyer's clearing 
member. All banks selected by the 
buyer and by the seller to effectuate 
delivery must be members of the Federal 
Reserve System. 

—05. EMERGENCIES, ACTS OF 
COD ACTS OF GOVERNMENT,—If 
delivery or acceptance or any 
precondition or requirement of either is 
prevented by strike, fire, accident, act of 
government act of God, or other 
emergency, the seller or buyer shall 
immediately notify the Exchange 
President. If the President determines 
that emergency action may be 
necessary, he shall call a special 
meeting of the Board of Governors or the 
Business Conduct Committee and 
arrange for the presentation of evidence 
respecting the emergency condition. If 
the Board or the Committee determines 
that a: 1 , emergency exists, it shall take 
such action as it deems necessary under 
the circumstances and its decision shall 
be binding upon all parties to the 
contract. For example, and without 
limiting the Board's or Committee's 
power, it may: determine and assess 
losses in accordance with the 
procedures specified in Rule —06; 
extend delivery dates; and designate 
alternate delivery points in the event of 
conditions interfering with the normal 
operations of approved facilities. 

In the event that the Board of 
Governors or Business Conduct 
Committee determines that there exists 
a shortage of deliverable six month U.S. 
Treasury Bills, it may upon a two-thirds 
vote of the members present or upon a 
two-thirds vote of the members who 
respond to a poll take such action as 
may in the Board’s or Committee's sole 
discretion appear necessary to prevent, 
correct, or alleviate the condition. 

Without limiting the foregoing, the Board 
or Committee may: (1) designate as 
deliverable U.S. Treasury Bills of other 
maturities and (2) determine a cash 
settlement based on the current cash 
value of a six-month U.S. Treasury Bill 
«s determined by using the current cash 
market yield curve on the last day of 
trading. 

“06 FAILURE TO PERFORM — If 
the clearing member with a delivery 
commitment fails to perform all acts 
required by this chapter, then that 
clearing member shall be deemed as 
failing to perform which may be 
punishable as a major violation. A 
scaring member failing to perform shall 
be liable to the clearing member to 
*nich it was matched on the failing 
transaction for any loss sustained. The 
ward shall determine and assess losses 
•ustained, taking into account the 


settlement price, interest earnings 
foregone, and such other factors as it 
deems appropriate. The Board may also 
assess such penalties as deeded 
appropriate In addition to damages. 

-067. EXPANDED DAILY LIMITS.— 
Whenever or two successive days any 
contract month closes at the normal 
daily limit in the same direction (not 
necessarily the same direction contract 
month on both days) an expanded daily 
limit schedule shall go into effect as 
follows: 

1. The third day's limit in all contract 
months shall be 150% of the normal 
daily limit. 

2. If any contract month closes at its 
expanded daily limit on the third day in 
the same direction, then the fourth day's 
expanded daily limit will be 200% of the 
normal daily limit. 

3. If any contract month closes at its 
expanded daily limit on the fourth day 
in the same direction then there shall be 
no daily limit for said contract on the 
fifth day. 

4. On the sixth day of the foregoing 
progression, the normal daily limit shall 
be reinstated. 

5. Whenever the foregoing daily limit 
schedule is in effect and no contract 
month closes at the limit in the same 
direction which initiated the expanded 
schedule, then the normal daily limit 
shall be reinstated on the following day. 
• • • • • 

The Commission also will make 
available any other materials submitted 
by the CME in support of its application 
for contract market designation in the 
proposed futures contract to the extent 
that such materials are not entitled to 
confidential treatment under Part 145 of 
the Commission's regulations (17 CFR 
Part 145). Copies of such materials 
submitted by the CME in support of its 
application for designation will be 
available through the Commission's 
Secretary or its offices in Washington, 
New York, Chicago. Minneapolis. 

Kansas City and San Francisco. 

Any person interested in submitting 
written data, views or arguments on the 
terms and conditions of the proposed 
futures contract or with respect to the 
other materials submitted by the CME in 
support of its applications for contract 
market designation should send 
comments by [sixty days after 
publication], to Jane K. Stuckey, 
Secretary. Commodity Futures Trading 
Commission. 2033 K Street, N.W., 
Washington, D.C. 20581. 


Issued In Washington. D.C. on January 21. 
1981. 

Jane K. Stuckey. 

Secretary of the Commission. 

(PS Doc tl -J7*7 Fifed MMI; * 45 «bi] 

BILLING COO€ SIS 1-01-11 


DEPARTMENT OF DEFENSE 

Department of the Army 

Fort Devens, Massachusetts, Filing of 
Environmental Impact Statement 

The Army, on January 21,1981. 
provided the Environmental Protection 
Agency a Final Environmental Impact 
Statement (FEIS) concerning the on¬ 
going missions at Fort Devens. 
Massachusetts. The alternatives of 
maintaining, discontinuing, or changing 
missions at Fort Devens are analyzed. 
Copies of the statement have been 
forwarded to concerned Federal, State, 
and local agencies. Interested 
organizations or individuals may obtain 
copies for the cost of reproduction from 
the Directorate Facilities Engineering, 
Environmental Office, Fort Devens. MA 
01433. 

In the Washington area, copies may 
be during normal duty hours, in the 
Environmental Office, Office of 
Assistant Chief of Engineers. Room 
1E876, Pentagon, Washington. DC 20310. 
telephone: (202) 694-3434. 

Lewis D. Walker, 

Deputy for En vironmenl Safety and 
Occupational Health, OASA (IL&FM). 

(PS Doc. SI-2S99 PS#d 1-2S-41 Ml an] 

BILLING COOC *71fr-0S~M 


DEPARTMENT OF EDUCATION 

Office of Elementary and Secondary 
Education 

Teacher Centers Program; Correction 
agency: Department of Education. 
action: Correction, notice of closing 
dates for the transmittal of applications. 

summary: The notice of closing dates 
for the transmittal of applications 
published in the Federal Register on 
December 8 . 1980 (45 FR 80994-00995) 
incorrectly indicate that institutions of 
higher education are eligible for grants 
to plan, establish, or operate teacher 
centers. However, under the Teacher 
Center Program statute. 8s amended by 
the Education Amendments of 1900. 
institutions of higher education are still 
eligible only for grants to operate 
teacher centers. In order to eliminate the 
incorrect information, the following 
correction is made in the notice of 
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closing dates for the transmittal of 
applications: 

On page 80994. first column, the third 
paragraph which begins with the phrase 
‘This program makes awards * * *'* is 
revised to read as follows: “This 
program makes awards to local 
educational agencies and educational 
service agencies to assist them in 
planning, establishing, and operating 
teacher centers, and makes awards to 
institutions of higher education to assist 
them in operating teacher centers/* 

(Catalog of Federal Domestic Assistance No. 
84.006. Teacher Centers Program) 

Dated: January 22.1961. 

Stewart A. Baker. 

Deputy General Counsel for Regulations and 
Legislation. 

(in Doc ti-asi fim i-sa-ai. ms •») 

BILLING COOC 4000-01-44 


DEPARTMENT OF ENERGY 

Voluntary Agreement and Plan of 
Action To Implement the International 
Energy Program; Meetings 

In accordance with section 
252(c)(l)(A)(i) of the energy policy and 
Conservation Act (42 U.S.C. 6272). 
notice is hereby provided of the 
following meetings: 

I. A meeting of the Industry Advisory 
Board (IAB) to the International Energy 
Agency (IEA) will be held on January 28. 
1981. at the Great Eastern Hotel (Essex 
Suite). Liverpool Street, London. 

England, beginning at 9:00 a.m. The 
agenda for the meeting is as follows: 

1. Opening remarks. 

2. Communications to and from IEA 
and Reporting Companies. 

3. Matters arising from record notes of 
IAB meetings of September 12 and 
December 15.1980. 

4. Report on, and discussion of. SEQ 
meeting of December 16.1980. 

5. Report by IEA on. and discussion 
of. world-wide supply situation 
following January Questionnaire “B”. 

8. Governing Board's December 9. 

1980, decision for correcting imbalances: 

A. Report from European Economic 
Community (EEC) and U.S. Government 
on clearances to implement plan. 

B. Other national legislation required. 

C. Discussion of conditions which 
might require the plan to be put into 
effect. 

7. Subcommittee T report, including: 

A. IEA Dispute Settlement Center 
Procedures for Arbitration. 

B. Legal clearances for AST-3. 

C. IEA Secretariat’s energy legislation 
summary. 

D. Implementation of any amendment 
to the IEP. 


E. Legal clearances for a real 
emergency: 

(i) Under Treaty of Rome. 

(ii) Under U.S. and any other national 
legislation. 

F. March 15.1981, expiration of U.S. 
legislation providing antitrust defense 
for IEA activities. 

G. Future work program. 

8. Subcommittee “A“ report, including: 

A. Proposed inclusion of synfuels in 
emergency sharing system. 

B. Three-week lead time to reduce 
demand in a crisis. 

C. Proposed inclusion of naphtha and 
bunkers in emergency reserves. 

D. Relationship between national and 
international allocation systems 
pursuant to the IEP. 

E. Quantification of emergency 
reserves to provide 90 days at all times. 

F. AST-3 appraisal report and related 
items. 

G. Proposed Emergency Management 
Manual changes arising from AST-3. 

H. Product allocation to countries with 
insufficient refining capacity. 

L Data questions, including: 

(i) Report on December 17.1980, SEQ 
ad hoc group meeting. 

(ii) Extension of stocks-at-sea 
reporting. 

(iii) Possible amendments and 
alternatives to Questionnaire A and 
Questionnaire B. 

J. Future work program. 

9. IS AG staffing. 

10. Future work program and meeting 
schedule. 

IL A meeting of the Industry Working 
Party (IWP) to the International Energy 
Agency (IEA) will be held on January 28. 
1981. at the offices of the IEA. 2 rue 
Andre Pascal. Paris. France, beginning 
at 10:30 a.m. The purpose of this meeting 
is to permit attendance by 
representatives of the IWP at a meeting 
of an ad hoc group of the IEA Standing 
Group on the Oil Market (SOM) which is 
being held at Paris on that date. 

The agenda for the meeting is under 
the control of the SOM od hoc group. It 
is expected that the following 
provisional agenda will be followed: 

I. Adoption of provisional agenda. 

2. Review of the crude oil and oil 
product import registers. 

3. Other business. 

4. Date of next meeting. 

Representatives of the IWP will be 

present during discussion of item 2 of 
the above agenda, as required. 

III. A meeting of the Industry 
Advisory Board (LAB) to the 
International Energy Agency (IEA) will 
be held on January 29.1981, at the 
offices of the IEA, 2 rue Andre Pascal, 
Paris. France, beginning at 2:30 p.m. The 
purpose of this meeting is to permit 


attendance by representatives of the 
LAB at a meeting of the IEA Standing 
Group on Emergency Questions (SEQ), 
which is being held at Paris on that date. 

The agenda for the meeting is under 
the control of the SEQ. It is expected 
that the following draft agenda will be 
followed: 

1. Adoption of draft agenda. 

2. Summary record of the 35th 
meeting. 

3. Stocks-at-sea. 

4. Consumer stocks, report to the 
Governing Board. 

5. Demand restraint reviews: 

Review of Greece. 

Review of Ireland. 

Review of New Zealand. 

Remaining Review Program Demand 

Restraint Program in AST-3. 

6. Fair Sharing Preparations. 

7. Other business. 

8. Future meeting dates. 

IV. A meeting of the Industry Working 
Party (IWP) to the International Energy 
Agency (IEA) will be held on January 28. 
29 and 30.1981. at the offices of the IEA. 
2 rue Andre Pascal, Paris, France, 
beginning at 4:30 p.m. on January 28. The 
purpose of this meeting is to permit 
attendance by representatives of the 
IWP at a meeting of the IEA Standing 
Group on the Oil Market (SOM) which is 
being held at Paris on those dates. 

The agenda for the meeting is under 
the control of the SOM. It is expected 
that the following provisional agenda 
will be followed: 

1. Adoption of the provisional agenda. 

2. Approval of the summary record of 
the 36th session. 

3. Consultations with BP and Gulf on 
the short and medium term oil market 
outlook. 

4. Review of the crude oil and oil 
product import registers. 

Note by the Secretariat. 

Report by the Chairman of the ad hoc 
group. 

Analysis of the 2nd quarter of 1980 
crude register data. 

5. Review of the financial information 
system. 

Note by the Secretariat. 

6. Review of the crude cost 
information system. 

Oral report by the Secretariat. 

7. Structure of crude oil imports— 2nd 
half of 1980. 

8. Refinery flexibility study. 

Oral progress report by the 

Secretariat. 

9. Other business. 

10. Date of next meeting. 

IWP representatives will be present 
during discussion of item 4 and may be 
present during discussion of other items 
of the above provisional agenda, except 
for the consultations described in item 3, 
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which will be held separately on 
January 28 and on January 30. 

As provided in section 252(c)(l)(A)(ii) 
of the Energy Policy and Conservation 
Act. these meetings will not be open to 
the public. 

As permitted by 10 CFR 209 32. the 
usual 7-day notice period has been 
shortened because unanticipated 
procedural delays prevented processing 
in sufficient time to provide such notice 
Issued in Washington. D C. January 21. 
1961. 

Craig S Bamberger. 

Assistant Genera! Counsel Internationa] 
Trail' & Emergency Preparedness. 

[R t>*L *i -aw ru«l Ma| 

StUMQ COOf 0450-01-01 


National Petroleum Council, Land Use 
Task Group of the Committee on 
Environmental Conservation; Meeting 

Notice is hereby given that that Land 
Use Task Group of the Committee on 
Environmental Conservation will meet 
in February 1981. The National 
Petroleum Council was established to 
provide advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Committee on 
Environmental Conservation will 
analyze the environmental problems of 
the oil and gas industries and the impact 
of current environmental control 
regulations on the availability and costs 
of petroleum products and natural gas. 
its analysis and findings will be based 
on information and data to be gathered 
by the various task groups. The time, 
location and agenda of the Land Use 
Task Group meeting follows: 

The Land Use Task Group will hold 
its second meeting on Monday. February 
2,1981, starting at 1;30 p.m., in the 
Conference Room of the Nationul 
Petroleum Council. 1625 K Street, 
Northwest. Washington. D.C. 

The tentative agenda for the meeting 
follows: 

L Discuss Task Group study approach 
and individual assignments. 

2. Discuss Task Group schedule. 

3. Discuss any other matters pertinent 
to the overall assignment of the Land 
Uw? Task Group. 

The meeting is open to the public. *The 
Chairman of the Land Use Task Group 
i* empowered to conduct the meeting in 
« fashion that will in his judgment, 
facilitate the orderly conduct of 
business, Any members of the public 
who wishes to file a written statement 
with the Land Use Tusk Group will be 
permitted to do so, either before or after 
! “ r meeting. Members of the public who 


wish to make oral statements should 
inform L. A. Vickers. Office of Oil and 
Natural Gas. Resource Applications. 
202/633-8383, prior to the meeting and 
reasonable provisions will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room IE-190, DOE. Forrestal 
Building. 1000 Independence Avenue. 
S.W., Washington. D.C., between the 
hours of 8 a.m. and 4.90 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington. D.C on January 13. 
1961. 

K. D Uinycnkamp, 

Deputy Assistant Secretary. Resource 
Development P Operations, Resource 
Applications. 

January 13,1961. 

|F* Doc Cl -?ra K.UJ l-26-41 a 45 mb] 

Silling COOC 6450-41-M 


Bonneville Power Administration 

The Role of the Bonneville Power 
Administration in the Pacific 
Northwest Power Supply System, 
Including Its Participation in a Hydro- 
Thermal Power Program; Availability 
of Final Environmental Impact 
Statement 

Notice is hereby given that Bonneville 
Power Administration (BPA). 
Department of Energy, has issued the 
final environmental impact statement 
(KIS) on the Role of the Bonneville 
Power Administration in the Pacific 
Northwest Power Supply System. 
Including its Participation in a Hydro- 
Thermal Power Program (“the Role 
E1S"). This statement evaluates the 
environmental impacts associated with 
the operation and development of the 
regional power system under various 
levels of regional cooperation and 
coordination. 

Copies of the E1S are available for 
public inspection at designated Federal 
depositories (for location, contact the 
Environmental Manager. Bonneville 
Power Administration. P.O. Box 3621-SJ. 
Portland, Oregon 97208) and at 
Department of Energy public document 
rooms located at: 

Library, FOI—Public Reading Room 
IE-190 Forrestal Building. 1000 
Independence Avenue SW„ 

Washington. D.C: 

BPA. Washington. D C., Office, Room 
3352. Federal Building. 12th k 
Pennsylvania Avenue NW.. Washington, 
D.C: 

Library. BPA Headquarters, 1002 NE. 
Holladay Street, Portland. Oregon; 


and in the following BPA Area and 
District Offices: 

Eugene District. Room 206. U.S. 
Federal Building, 211 East 7th Street. 
Eugene. Oregon; 

Idaho Falls District. 531 Lomax Street. 
Idaho Falls, Idaho: 

Kalispell District. Highway 2 (East of 
Kalispell), Kalispell. Montana: 

Portland Area, Room 288, Plaza 
Building. 1500 NE. Irving. Portland. 
Oregon: 

Seattle Area. Room 250, 415 First 
Avenue North, Seattle, Washington: 

Spokane Area. Room 561. U.S. Court 
House. W. 920 Riverside Avenue. 
Spokane. Washington; 

Walla Walla Area. West 101 Poplar. 
Walla Walla. Washington; 

Wenatchee District. Room 314. U.S. 
Federal Building. 301 Yakima Street, 
Wenatchee, Washington. 

A limited number of single copies are 
available from the Environmental 
Manager. Bonneville Power 
Administration. P.O. Box 3621-SJ. 
Portland. Oregon 97208, or the BPA Area 
and District Offices listed above. 

Dated at Portland. Oregon, this Bth day of 
December. 1980. 

Sterling Munra, 

Administrator. 

|K* Doc FIWU 1-2*01. *45 mb] 

BIUJNQ COOC 6456-0V-41 


Economic Regulatory Administration 

Action Taken on Consent Order 

aoehcy: Economic Regulatory 
Administration. 

ACTto#c Notice of action taken on 
consent order. 


SUMMAAV: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) hereby gives Notice 
that a Consent Order was entered into 
between the Office of Enforcement, 

ERA. and the firm listed below during 
the month of November 198a The 
Consent Order represents resolution of 
outstanding compliance investigations 
or proceedings by the DOE and the firm 
which involves a sum of less that 
$500,000, excluding penalties and 
interest This Consent Order Is 
concerned exclusively with payment of 
the refunded amounts to injured parties 
for alleged overcharges made by the 
specified companies during the time 
periods indicated below through direct 
refund or rollbacks of prices. For further 
information regarding this Consent 
Order, please contact Mr. Edward P. 
Momorella. District Mannger of 
Enforcement. 1421 Cherry Street. 
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Philadelphia. Pennsylvania 19102, telephone number (219) 597-2662. 
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Issued in Philadelphia, on the 12th day of January 1961. 
Edward F. Momoretla. 

District Manager of Enforcement 

(in Doc. B1-2XM Hied l-M-ai It AS M*| 

B*UJWQ COOC C1 -U 


Canadian Crude Oil Allocation 
Program Supplemental; January 1 9 
1981, Through March 31,1981 
Allocation Period 

In accordance with the provisions of 
the Mandatory Canadian Crude Oil 
Allocation Regulations, 10 CFR Part 214, 
the Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) hereby issues a supplemental 
allocation notice to reflect an 
adjustment to the number of Canadian 
heavy crude oil rights issued for the 
January 1981 through March 1961 
allocation period. 

Koch Oil and Ashland Oil Company. 
Priority I refiners under the Canadian 
Allocation Program, have advised the 
ERA that they are unable to utilize the 
total amount of heavy crude oil rights 
assigned to them in the Allocation 
Notice for the January through March 
1981 allocation period issued on 
November 24. I960, (45 FR 79870. 
December 2,1960). Koch has reduced its 
January 1981 nomination for Canadian 
heavy crude oil by 22.200 B/D from 
95.000 B/D to 72.800 B/D. Ashland has 
reduced its nomination for Canadian 
heavy crude oil for the entire January 
through March 1981 allocation period by 
10.000 B/D from 15.000 B/D to 5,000 B/D. 
The original and revised nominations 
relate to Canadian heavy crude oil 
allocations for Koch's Pine Bend, and 
Ashland's St. Paul Park. Minnesota, 
refineries. 

Since allocations of Canadian heavy 
crude oil are determined on the basis of 
the average level of Canadian heavy 
crude oil exports during the 90 day. 
January-March 1081 allocation period, 
Koch's reduced heavy crude oil 
nominations for January 1981 must be 
reflected in the number of Canadian 
heavy crude oil rights issued to Koch 
during this period. Accordingly. 


pursuant to 10 CFR Section 214.32(c). the 
number of rights of Canadian heavy 
crude oil assigned to Koch for the 
January-March 1981 allocation period 
are hereby reduced by 7.647 B/D to 
87.353 B/D. 1 Further, the number of 
rights of Canadian heavy crude oil 
assigned to Ashland for the January- 
March 1981 allocation period are 
reduced by 10.000 B/D to 5.000 B/D. 

As explained in the allocation notice 
issued on November 24,1980, the 
exportable surplus of Canadian heavy 
crude oil in the January-March 1981 
allocation period exceeded the 
nominations of priority refiners by 565 
B/D. Further, pursuant to Section 
214.31(b). ERA determined that this 
volume of crude oil was surplus for the 
January-March 1981 allocation period 
and was therefore not subject to the 
provisions of Section 214.31(a)(3). 
Accordingly. ERA has determined that 
the 17,647 B/D of Canadian heavy crude 
oil rights that are being withdrawn from 
Koch and Ashland in the January-March 
1961 allocation period should be added 
to this surplus and not be subject to the 
allocation provisions of Section 
214.31(a)(3). Therefore, the adjusted 
total surplus for the January-March 1981 
allocation period is 18,212 B/D. 

This notice is issued pursuant to 
Subpart G of DOE’s regulations 
governing its administrative procedures 
and sanctions, 10 CFR Part 205. Any 
person aggrieved hereby may file an 
appeal with DOE'S Office of Hearings 
and Appeals in accordance with 
Subpart H of 10 CFR Part 205. Any such 
appeal shall be filed on or before 
February 26.1981. 


4 Calculated by addins Kochi revised heavy 
crude oil nomination of 72000 B/D In January 1961 
to Ita **3.000 B/D heavy crude oil nominations for 
February and March 1961. pro ratod over the entire 
90 day allocation period. 


Issued In Wathingotn. D C. on January \% 
1981. 

Paul T. Burke, 

Assistant Administrator. Office of Petroleum 
Operations. Economic Regulatory 
Administration. 

|TO Doc ei-2800 Filed 1-3F01. *45 as) 
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Crude Oil Entitlements Program; 

Notice of Intent 

agency: Department of Energy , 
Economic Regulatory Administration 
action: Notice of Intent. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) has received numerous 
inquiries regarding the effect on the 
crude oil entitlements program in 10 
CFR 211.67 when the numerator of the 
"national domestic crude oil supply 
ratio" (DOSR) becomes a negative 
number. 

The DOSR is defined in § 211.02, and 
basically is the ratio of controlled 
domestic crude oil to all refiners' crude 
oil runs-to-stills. Both the numerator and 
denominator of the ratio, however, are 
subject to certain adjustments. 
Spedfically, in the numerator the 
volume of "deemed old oil" (which is 
defined in S 211.67(b)) received by ail 
refiners in a given month is decreased 
by the number of entitlements issuable 
that month to small refiners under the 
small refiner bias, the Strategic 
Petroleum Reserve, refiners with 
receipts of California crude oil. and 
persons receiving exception relief. As 
phased decontrol of crude oil 
progresses, the volume of deemed old oil 
will decrease. At a certain point the 
number of entitlements issued to the 
persons described above will exceed the 
number of barrels of deemed old oil- 
Thus the numerator of the JDOSR and, in 
fact, the DOSR itself would become a 
negative number. 

Under i 211.67(a)(1), each refiner is 
issued each month a number of 
entitlements equal to the number of 
barrels of crude oil runs-to-stills by that 
refiner in that month multiplied by the 
DOSR for that month. Many persons 
have questioned whether, if the DOSR 
became a negative number, this would 
result in the issuance of "negative" 
entitlements to refiners pursuant to 
S 211.07(a)(1) that would require 
purchases of entitlements from the tins* 
of persons who receive entitlements 
under other provisions not dependent on 
the DOSR. 

The General Counsel of DOE has 
determined that, at such time as the 
DOSR becomes a negative number the 
entitlements program as currently 
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structured would cease to function, 
because by the terms of ( 211 67(a)(1) 
ERA could not “issue" to a refiner a 
number of entitlements less than zero. 

ERA has projected that the DOSR 
would not become a negative number 
before May 1981. which w ould be 
reflected in the July 1981 Entitlements 
Notice. ERA is currently considering 
alternatives to address this problem and 
expects no obstacle to achieving a 
solution, after appropriate notice and 
comment, prior to the time the DOSR 
would become a negative number. 
for further information contact: 
lack Vandenberg (Office of Public 
Information). Economic Regulatory 
Administration. Room B-110, 2000 M 
Street. N.W.. Washington. D.C. 20461, 
(202) 653-4055 

Gerald Ernmer (Office of Petroleum 
Allocation Regulations). Economic 
Regulatory Administration. Room 
7202, 2000 M Street, N.W., 

Washington, D.C. 20461. (202) 653- 
3256 

William Funk or Peter Schaumberg 
[Office of General Counsel). 
Department of Energy. Room 6A-127, 
1000 Independence Avenue. S.W.. 
Washington, D.C. 20585, (202) 252- 
6736 or 252-8754 

Issued in Washington. D.C. January 19. 

1981. 

F Scott Bush, 

Assistant Administrator. Off fee of Regvlutory 
Policy Economic ReguJatory Administration. 

(T1 Dim ftt-aot fifed l-IMl. M3 «m) 

SS-LfeG COOf ***»-« 1-M 


Earth Resource® Co.; Action on 
Consent Order 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of Action Taken on 
Consent Order—Second Notice. 

summary: The Econcomic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) hereby gives notice 
that a Consent Order was entered into 
between the Office of Enforcement, ERA 
and Earth Resources Company (d.b.a, 
Dili.* Refining Company) on November 
26 . )<m. 

A Notice of Action Taken and 
opportunity for comment on this 
Consent Order was published in 45 FR. 
239 (December 10.1980). Written 
Comments regarding terms and 
conditions of the Consent Order were 
solicited during the 30 day period 
following publication in the Federal 
Register. No comments were received 
regarding terms of the Consent Order 
elating to deposits in the DOE escrow 
account. 


Seven written responses were 
received regarding the provisions of the 
Consent order which allows Earth 
Resources Company to refund $5.00.000 
through price rollbacks in retail sales of 
gasoline through Its company operated 
stations. DOE considered all comments 
submitted during the comment period. 

Of the comments received, only two 
provided specific Information which 
could be verified and used to review the 
pricing policies of Earth Resources 
Company. A market area survey by 
DOE indicated no evidence of market 
disruption os a result of the terms and 
conditions of the rollback provision in 
the Consent Order. 

Based upon the terms and conditions 
specified in the executed Consent Order, 
Earth Resources Company shall deliver 
certified checks, not to exceed 36 
monthly installments, the sum of eight 
million five hundred and one thousand 
dollars, made payable to the U.S. 
Department of Energy. Delivery shall be 
to the Assistant Administrator for 
Enforcement. ERA. 2000 M Street, NW. 
Washington, DC 20461. The Assistant 
Administrator for Enforcement shall 
direct that these monies be distributed 
in a just and equitable manner in 
accordance with applicable luws and 
regulations. 

For purposes of effecting the remedial 
terms and conditions specified in the 
Consent Order, the executed Consent 
Order will become effective February 6, 
1981. 

For further information regarding this 
Consent Order, please contact James C. 
Easterday. District Manager of 
Enforcement. Southeast District, 
Economic Regultory Administration, 

1655 Peachtree. NE, Atlanta. Georgia 
30367. telephone number (404) 881-2396. 

Ujued in Atlanta. Georgia, on the 14th day 
of January 1981. 

James C Easterday. 

District Manager. 

Concurrence: 

Leonard F. Bittner, 

Chief Enforcement Counsel. 

|FR Doc n-» Fifed 1-ann. *44 mm\ 
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(ERA Docket No. 79-32-NGJ 

Midwestern Gss Transmission Co.; 
Application for Amendment to Existing 
Authorization 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Notice of Application for 
Amendment to Existing Authorization 
To Import Natural Gas. 


summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
of an application of Midwestern Gas 
Transmission Company (Midwestern) to 
amend the authorization granted in 
DOE/ERA Opinion and Order No. 20, 
issued October 16.1980. in ERA Docket 
No. 80-17-NG. in that Order. ERA 
extended a previous authorization to 
import up to 350.000 Mcf of natural gas 
per day through October 31.1981. or 
until a total volume of 114.000.000 Mcf 
had been imported, whichever came 
first. Midwestern now seeks to increase 
their maximum daily import volume to 
600.000 Mcf per day. The application is 
filed with ERA pursuant to Section 3 of 
the Natural Gas Act and the Secretary 
of Energy's Delegation Order No. 0204- 
54. Protests or petitions to intervene are 
invited. 

oates: Protests or petitions to intervene 
are to be filed on or before February 11. 
1961. 

FOR FURTHER INFORMATION CONTACT: 

Leonard B. Levine (Division of Natural 
Gas), Economic Regulatory 
Administration. 2000 M Street. N.W., 
Room 7108. RG-55. Washington. D.C. 
20461. (202) 653-3288 
lames K. White (Assistant General 
Counsel for Natural Gas and Mineral 
Leasing), Department of Energy. 1000 
Independence Ave., S.W., Room RE- 
074, GC-15. Washington. D.C. 20585. 
(202) 252-2900 

SUPPLEMENTARY INFORMATION: On 

March 13.1979. Midwestern filed Bn 
application with the ERA requesting 
authorization to import up to 114,000,000 
Mcf of natural gas through October 31, 
1980, at a rate of 350,000 Mcf per day. 
ERA authorized the import in an order 
issued on August 9,1979, In ERA Docket 
No. 79-04-NG. 

Subsequently. TransCanada Pipelines 
Limited (TransCanada) informed 
Midwestern that it expected to have 
available from time to time up to 600,000 
Mcf per day for export. On October 31, 

1979, Midwestern filed an application 
with the ERA to amend its authorization 
to permit importation at the higher daily 
rate. That application was assigned 
Docket No. 79-32-NG and noticed in the 
Federal Register on January 31,1980 (45 
FR 0991). 

On July 23, 1980. Midwestern! filed 
another application with the ERA 
seeking to extend the authorization 
granted earlier in Docket No. 79-04-NG 
for an additional year, through October 
31,1961, but continuing the import 
volume at 350.000 Mcf per day. ERA 
granted the extension in Opinion and 
Order No. 20, issued on October 10. 

1980. in ERA Docket No. 80-17-NG. 
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Because no action had been taken by 
ERA in ERA Docket No. 79-32-NG prior 
to October 31,1980. Midwestern's 
application became moot. Now. 
TronsCanada has again informed 
Midwestern that it may from time to 
time be able to export up to 600.000 Mcf 
per day and Midwestern has filed the 
instant application. Because the issue is 
essentially the same as that raised In 
ERA Docket No. 79-32-NG, we have 
incorporated this application into that 
docket. Persons who have petitioned for 
intervention in ERA Docket No. 79-32- 
NG need not file new petitions, but may 
submit additional comments as 
appropriate. 

other information: The ERA invites 
protests or additional petitions for 
intervention in the proceeding. Such 
protests or petitions are to be filed with 
the Economic Regulatory 
Administration, Division of Natural Gas, 
Room 7108, RG-55. 2000 M Street, N.W„ 
Washington. D.C. 20461, in accordance 
with the requirements of the rules of 
practice and procedure (18 CFR 1.8 and 
1.10]. Such protests or petitions for 
intervention will be accepted for 
consideration if filed no later than 4:30 
p.m., on February 11,1981. 

Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing which may be 
convened herein must Hie a petition to 
intervene. Any person desiring to make 
any protest with reference to the 
application should Hie a protest with the 
ERA in the same manner as indicated 
above for petitions to intervene. All 
protests filed with ERA will be 
considered by it in determining the 
appropriate action to be token, but will 
not serve to make protestants parties to 
the proceedings. 

A hearing will not be held unless a 
motion for a hearing is made by any 
party or person seeking intervention and 
Is granted by ERA. or if the ERA on its 
own motion believes that a hearing is 
required. If a hearing is required, due 
notice will be given. 

A copy of Midwestern's petition is 
avuilable for inspection and copying in 
the Division of Natural Cas Docket 
Room. Room 7108, 2000 M Street, N.W., 
Washington, D.C. 20481. between the 
hours of 6:00 a m. and 4:30 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington. D.C. on lanuary 19, 
1981. 

F. Scott Bush. 

Assistant Administrator. Regulations and 
Emergency Planning. Economic Regulatory 
Administration. 

tro Due si-isos pym *4$ m»| 
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National Distillers and Chemical Corp.; 
Proposed Remedial Order 

Pursuant to 10 CFR 205.192(c) the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
hereby gives notice of a Proposed 
Remedial Order which was issued to 
National Distillers and Chemical 
Corporation of New York. New York. 

This Proposed Remedial Order 
charged National Distillers and 
Chemical Corporation with pricing 
violations in the amount of $102.8 
million in sales of propane, butane, and 
natural gasoline during the time period 
September 1,1973, through August 31. 
1978. 

A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from William 
D. Miller, District Manager of 
Enforcement. 324 East 11th Street, 
Kansas City. Missouri 64106. On or 
before February 11.1981. any aggrieved 
person may file a Notice of Objection 
with the Office of Hearings and 
Appeals. 2000 M Street, N.W., 
Washington, D.C. 20461. in accordance 
with 10 CFR 205.193. 

Issued In Kansas City, Missouri, on the 19th 
day of January, 1961. 

William D. Miller. 

District Manager. Central Enforcement 
District 

David If. Jackson. 

Concummce 

Chief. Enforcement Counsel. 

|F* Doc SI SKS FU*d I-25-411. *45 ant| 
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(ERA Docket No. 80-CERT-044) 

Public Service Electric and Gas Co.; 
Certification of Eligible Use of Natural 
Gas To Displace Fuel OU 

On December 2,1980. Public Service 
Electric and Cas Company (Public 
Service), 80 Park Place, Newark, New 
Jersey 07101, Bled with the 
Administrator of the Economic 
Regulatory Administration (ERA) 
pursuant to 10 CFR Part 595 an 
application for certification of an 
eligible use of approximately eight 
billion cubic feet of natural gas which is 
expected to displace the use of 
approximately 1,200.000 barrels of No. 6 
fuel oil (0.3 percent maximum sulfur) 
and approximately 32.000 barrels of No. 
2 fuel oil (0.2 percent sulfur) or kerosene 
(0.1 percent sulfur) per year at eight of 
its electric generating stations in New’ 
Jersey. The eligible seller of the natural 
gas is the National Fuel Cas Distribution 
Corporation. 10 LaFayette Square, 


Buffalo, New York 14203. The gas will 
be transported by the Transcontinental 
Cas Pipeline Corporation, P.O. Box 1396, 
Houston, Texas 77001. Notice of that 
application was published in the Federal 
Register (45 FR 86530, December 31. 
1980) and an opportunity for public 
comment was provided for a period of 
ten (10) calendar days from the date of 
publication. No comments were 
received. 

The ERA has carefully reviewed 
Public Service's application in 
accordance with 10 CFR Part 595 and 
the policy considerations expressed in 
the Final Rulemaking Regarding 
Procedures for Certification of the Use 
of Natural Cas to Displace Fuel Oil (44 
FR 47920. August 18,1979). The ERA has 
determined that Public Service's 
application satisBes the criteria 
enumerated In 10 CFR Part 595. and. 
therefore, has granted the certification 
and transmitted that certification to the 
Federal Energy Regulatory Commission. 
More detailed information, including a 
copy of the application, transmittal 
letter, and the actual certification are 
available for public Inspection at the 
ERA. Division of Natural Gas Docket 
Room, Room 7108, RG-55, 2000 M Street. 
N.W.. Washington, D.C. 20461, from 8:30 
a.m. to 4:30 pm, Monday through 
Friday, except Federal holidays. 

Issued in Washington, D.C.. January 19. 
1961 

F. Scott Bush, 

Assistant Administrator. Office of Regulatory 
Policy. Economic Regulatory Administration 

|KH Doc 81 21ST PUN WS-41. *45 •») 

BILLING COOC S450-OV-N 


National Petroleum Council; 
Committee on Emergency 
Preparedness; Coordinating 
Subcommittee; Meeting 

agency: Department of Energy, 
Economic Regulatory Administration. 

action: Notice of Change of Meeting 
Location. Notice was provided at 46 FR 
6035, January 21,1981, of a meeting of 
the Coordinating Subcommittee of the 
Committee on Emergency Preparedno *;a 
of the National Petroleum Council to be 
held on Thursday. January 29.1981. 
starting at 9:00 a.m„ Exxon Building. 
Room 3920. 800 Bell Avenue. Houston. 
Texas. The meeting is now scheduled 
for 

• Thursday. January 29.1981. starting at 810 
a m . Dollcy Madison Roam. Madison 
Hotel. 15th and M St. NW.. Washington. 
D.C 
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Issued In Washington. D C., January 19, 

1 * 1 . 

F. Sccrtl Bush, 

Acting Administrator. Economic Regulatory 

Administration. 

t nt Urn S1-20U FU*d 1-2B-81; a 44 *m| 
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(ERA Docket No. 81-CERT-0021 

American Cyanamid Co.; Application 
for Recertification of the Use of 
Natural Gas To Displace Fuel Oil 

On September 17.1979. American 
Cyanamid Company (American 
Cyanamid) Berdan Avenue. Wayne, 

New Jersey 07470. was granted a 
certificate of an eligible use of natural 
^as to displace fuel oil by the 
Administrator of the Economic 
Regulatory Administration (ERA) 

(Docket No. 79-CERT-082). The 
certification involved the purchase of 
natural gas from Conecuh-Monroe 
Counties Gas District for use by 
American Cyanamid at its acrylic fiber 
plant located in Pensacola. Florida. That 
certificate expired on September 10. 

mi 

American Cyanamid did not file en 
application until January 15.1981. for 
recertification of an eligible use of 
natural gas to displace fuel oil at its 
Pensacola Plant pursuant to 10 CFR Pari 
505 (44 FR 47920. August 10. 1970). More 
detailed information is contained in the 
application on file with the ERA and 
available for public inspection at the 
ERA. Division of Natural Gas Docket 
Room, Room 7108, RG-55. 2000 M Street. 
N.W.. Washington. D.C. 20461, from 8:30 
a m. to 4:30 p.m. Monday through Friday, 
except Federal holidays. 

In its application. American 
Cyunamid states that the volume of 
natural gas for which it requests 
recertification is up to 3,000 Mcf per day. 
It is estimated that approximately 20.000 
gallons (478 barrels) of No. 6 fuel oil 
(0.25 percent sulfur) will be displaced at 
the Pensacola Plant per day. The eligible 
seller of the natural gas Is Conecuh- 
Monroe Counties Gas District, P.O. Box 
310 . Evergreen, Alabama 36401. The gas 
will be transported by United Gas Pipe 
Line Company. 700 Milam, P.O. Box 
1478 , Houston, Texas 77001. 

In order to provide the public with as 
much opportunity to participate in this 
proceeding as is practicable under the 
circumstances, we are Inviting any 
person wishing to comment concerning 
inis application to submit comments in 
writing to the Economic Regulatory 
Administration. Room 7108, RG-55. 2000 
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M Street. N.W., Washington. D.C. 20461 
Attention: Albert F. Bass, within ten (10) 
calender days of the date of publication 
of this notice in the Federal Register. 

An opportunity to make an oral 
presentation of data, views, and 
arguments either against or in support of 
this application maybe requested by any 
interested person in writing within the 
ten (10) day comment period. The 
request should state the person's 
interest, and if appropriate, why the 
person is a proper representative of a 
group or class of persons that has such 
an interest. The request should include a 
summary of the proposed oral 
presentation and a statement as to why 
an oral presentation is necessary. If 
ERA determines that an oral 
presentation is necessary, further notice 
will be given to American Cyanamid 
and any persons filing comments and 
will be published in the Federal 
Register. 

Issued in Washington. D.C, on January 21. 
1981. 

F. Scott Bush. 

Assistant Administrator. Office of Regulatory 
Micy. Economic Regu/atory Administration. 

\n Dm. » 4014 PM VM; Ml otn| 
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(ERA Docket No. 81-08-LNG] 

Boston Gas Co.; Emergency Import of 
Liquefied Natural Gas From Indonesia 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Notice of Application to 
Authorize the Emergency Import of 
Liquefied Natural Gas from Indonesia. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on January 16.1981, of an application of 
the Boston Gas Company (Boston Gas) 
for authorization to import 125.000 cubic 
meters (M*) of liquefied natural gas 
(LNG) from Indonesia In order to 
alleviate a natural gas supply emergency 
brought about by unusually sustained 
cold weather In Boston Gas* service 
area. 

The application was filed pursuant to 
Section 3 of the Natural Gas Act and 
DOE Delegation Order No. 0204-54. 
Comments, protests or petitions to 
intervene are invited. 
dates: Comments, protests or petitions 
to intervene are to be filed on or before 
4:30 p.m., January 30,1981. 

FOR FURTHER INFORMATION CONTACT: 
Lawrence A. DiRtcco (Division of 
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Natural Gas). Economic Regulatory 
Administration. 2000 M Street NW„ 
Room 7108, Washington, D.C. 20461. 
Telephone (202) 053-3220. 

James K. White (Acting Assistant 

General Counsel for Natural Gas and 

Mineral Leasing), 1000 Independence 

Ave. SW.. Forresta! Bldg., Room 5E- 

064. Washington. D.C. 20585, 

Telephone (202) 252-2900. 
SUPPLEMENTARY INFORMATION: In its 
application and supplementary 
information also filed. Boston Gas seeks 
ERA authorization for a one-time 
importation of 125,000 cubic meters (M 3 ) 
of LNG (the equivalent of approximately 
2.7 billion cubic feet of natural gas) from 
Perusahaan Pcrtambangan Dan Bumi 
Negara (Pertaxnina), the Indonesian 
national oil and gas company. The LNG 
would be used to replenish Boston Gas* 
inventory of LNG which it claims is now 
nearly exhausted and to replace 
approximately 60,000 M* of LNG already 
borrowed on an emergency basis from 
the Southern Energy Company’s Elba 
Island. Georgia facility. 

The LNG is expected to be lifted at 
the Badak-Periamina LNG facility 
between February 3 and February 10, 
1981. and transported by the U.S. flag 
vessel El Paso Southern . The transit 
time to the U.S. will be approximately 
thirty days. Boston Gas has already 
chartered the vessel for sixty days at an 
approximate cost of $74,000 per day plus 
operation costs. 

Boston Gas has contracted with 
Pertamina to pay $6.13 per million Btu 
(MMBtu) of LNG. f.o.b. Indonesia. 

Boston Gas states that the sales price is 
a negotiated price based on the prices 
paid by Japan for Indonesian LNG under 
long-term contracts. The LNG proposed 
to be imported originally was scheduled 
to be shipped to Japan. Boston Gas 
estimates the unit cost of transportation 
to be between $3.25 and $3.50 per 
MMBtu and the landed price to be 
between $9.38 and $9.63 per MMBtu. 

U.S. terminalling costs have not yet 
been determined. 

Boston Gas states that this winter has 
been the coldest winter in history in its 
service area and considerably colder 
than its design year (a winter period as 
cold as the coldest winter experienced 
in the last seventeen years). As a result. 
Boston Gas has been forced to rely to an 
extraordinary degree on its inventories 
of LNG, which are now nearly 
exhausted. 

Boston Gas states further that 
replacement volumes of LNG from 
Algeria which ordinarily might have 
averted a supply emergency have been 
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cut off due to severe storm damage to 
the harbor facilities In Arzcw, Algeria, 
which occurred on December 28.1980. 
Boston Gas also states that it does not 
know when the Algerian LNG facilities 
will become fully operational again. 
However, It appears that a shipment of 
approximately 90,000 M*. already in 
storage, of which Boston Gas will 
receive approximately 60.000 M*. will 
depart from Algeria on lanuary 24,1681. 

Because of the extraordinary nature of 
the request. ERA is seeking comment 
specifically on whether the need for this 
import is sufficiently great to warrant 
approval of a landed price for the LNG 
far in excess of that which ERA would 
likely approve for long-term LNG or 
pipeline natural gas imports in non¬ 
emergency circumstances. In particular 
we note that the LNG is not scheduled 
to arrive prior to mid-March 1981. and it 
now appears that some LNG volumes 
will be arriving in Boston in February. In 
order to respond to Boston Gas* request 
for expeditious treatment of their 
application, we are limiting the comment 
period, which will end on close of 
business January 30.1981. 

Other Information 

The ERA Invites protests or petitions 
for intervention in the proceeding. Such 
protests or petitions are to be filed with 
the Economic Regulatory 
Administration. Room 7108. RG-55. 2000 
M Street NW.. Washington. D.C. 20481. 
in accordance with the requirements of 
the applicable rules of practice and 
procedure (18 CFR 1.8 and 1.10). Protests 
or petitions for intervention will be 
accepted for consideration if filed no 
later than 4:30 p.m.. January 30,1981. 

Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene. Protests filed with 
the ERA will be considered in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

A hearing will not be held unless a 
motion for a hearing is made by any 
party and is granted by ERA, or if the 
ERA on its own motion believes that 
hearing is required. A party filing a 
motion for hearing must demonstrate 
how a hearing will advance the 
proceeding. If a hearing is ordered, due 
notice will be given to the parties. 

A copy of Boston Gas* application is 
available for public inspection and 
copying in Room 7108,2000 M Street 
NW., Washington, D.C. 20481. between 
the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 


Issued in Washington. D.G on January 23. 
1981. 

Barton R. House, 

Acting Administrator, Economic Regulatory 
Administration . 

[TO Doc SI-SOU FUmS l-SMft uo) 

BILLING COO£ S45O-01-4I 


(ERA Case No. 55023-9053-01-12 and 
55023-9053-02-12; Docket No. ERA-FC-79- 
001 ) 

Modification of Order Issued Under 
the Powerplant and Industrial Fuel Use 
Act of 1978 

agency: Department of Energy, 
Economic Regulatory Administration. 

action: Modification of Order Issued 
Under the Powerplant and Industrial 
Fuel Use Act of 197a 

On December 19.1980 the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) published 
notice in the Federal Register (45 FR 
83851) thot Anheuser-Busch, 
Incorporated (Anheuser-Busch) had 
petitioned for a modification to an order 
issued to Anheuser-Busch on December 
14,1979 granting permanent exemptions 
from the prohibitions of Title II of the 
Powerplant and Industrial Fuel Use Act 
of 1978 (FUA or the Act) (42 U.S.C. 8301 
et $eq. J so as to permit Anheuser-Busch 
to operate on either natural gas or 
petroleum in two boilers being installed 
at their Los Angeles. Calfomia brewery. 

Publication of the notice in the 
Federal Register commenced a 14-day 
public comment period which ended 
January 2,1981. No comments were 
received. ERA therefore modifies Term 
and Condition 15 to the Order issued 
December 14.1979 to read as follows: 

15. In addition to the above 
conditions, the Company has voluntarily 
agreed to consider and study the 
technical and economic feasibility of the 
installation of a solar energy system for 
hot water and heating and cooling at 
either the present administrative 
building at the Los Angeles brewery or a 
new hospitality center should Anheuser- 
Busch decide to build such a facility at 
the Los Angeles brewery. The Company 
shall notify ERA of the results of its 
study and of its decision to build or 
abandon the project. 


FOR FURTHER INFORMATION CONTACT: 

Ellen Russell. Case Manager. New MFBI 
Branch. Office of Fuels Conversion. 
Economic Regulatory Administration. 
Department of Energy. 2000 M Street, 
NW.. Room 3128, Washington, D.C 
20481, Phone (202) 653-4285. 


Issued In Washington. D.C on lanuary 10, 
1081. 

Robert L Davies. 

Assistant Administrator, Office of Fuels 
Conversion , Economic Regulatory 
Administration. 

(TO Doc SI-JOTS FU*d i-»-aii » w *n»| 

BILLING COOS S4S0-41-4I 


(Docket No. ERA-R-8O-40I 

Voluntary Guideline for the Master 
Metering Standard Under the Public 
Utility Regulatory Policies Act of 1978 

agency: Economic Regulatory 
Administration. 

action: Notice of Cancellation of Public 
HiMring. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) hereby gives notice of 
the cancellation of the public hearing on 
the “Proposed Voluntary Guideline for 
the Master Metering Standard under the 
Public Utility Regulatory Policies Act of 
1978** (45 FR 8493a December 23.1980) 
scheduled for 930 A.M. on January 27, 
1981 in Room 2105, 2000 M St.. N.W., 
Washington. D.C 20481. 

FOR FURTHER INFORMATION CONTACT: 
Stephen S. Skjoi. Division of Rates and 
Energy Management. Office of Utility 
Systems. Economic Regulatory 
Administration, 2000 M Street, N.W., 
Room 4018 D. Department of Energy. 
Washington. D.C 20481. telephone 
(202) 653-3913 

Jack C Vandenberg, Office of Public 
Information. Economic Regulatory 
Administration. 2000 M Street, N.W.. 
Room B-110, Department of Energy. 
Washington, D.C. 20481, telephone 
(202) 053-4055 

Arthur Perry Bruder, Office of General 
Counsel 1000 Independence Avenue. 
S.W., Room IE-258, Department of 
Energy, Washington. D.C 20585, 
telephone (202) 252-0516 
Cynthia Ford, Office of Public Hearings 
Management. Economic Regulatory 
Administration, 2000 M Street. N.W., 
Room B-210, Department of Energy, 
Washington, D.C 20481. telephone 
(202) 853-3971 

Issued at Washington. D.C on January 21, 
1981. 

Howard P. Pony, 

Acting Assistant Administrator for Utility 
Systems . Economic Regulatory 
Administration . 

[TO Due SI-son Filed l-JS-tl: 143 an] 

BILLING COOC M50-01-41 
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[Docket No. ERA-FC-79-04; OFC Case No. 
$8001 -9068-21-77; 68001-9068-22-771 

Wabash Power Equipment Co.; 
Classification 

agency: Economic Regulatory 
Administration. Department of Energy. 

action: Notice of Classification— 
Wabasfa Power Equipment Company. 

summary: On November 29.1979, the 
Economic Regulatory Administration 
(ERA) published notice in the Federal 
Register (44 FR 68508) of Wabash Power 
Equipment Company's (Wabash) filing 
of requests for classification as existing 
faciiitities of seven major fuel burning 
mtallutions (MFBrs) pursuant to 
Section 515.10 of the Revised Interim 
Rules to Permit Classification of Certain 
Puwerplants and Installations as 
Existing Facilities issued by ERA on 
March 15, 1979 (44 FR 17464. March 21. 
19791 (Revised Interim Rule), and 
pursuant to the provisions of the 
Poworplant and Industrial Fuel Use Act 
of 1978 (42 U.S.C. 8301 et seq.) (FUA or 
the Act). On April 3,1980 (45 FR 24223, 
April 8, 1980)), ERA determined that five 
of those MFBrs, numbers 25507, 520, 522, 
523.22505. should be classified as 
existing facilitites pursuant to Section 
515.12(c) of its Final Rule governing 
transitional facilitites (44 FR 60690, 
October 19.1979) (Final Rule). 

Pursuant to S 515.13(a) of the Final 
Rule. ERA has now determined that the 
two remaining Wabash MFBl's, numbers 
78221 and 78222. are existing facilitites 
and are therefore subject to the 
provisions of Title 111 of the Act. 

supplementary information: On June 
6.1979, Wabash requested that ERA 
classify as existing, under the authority 
of its Revised Interim Rule governing 
transitional faciiitities. seven package 
hollers designed to bum oil and/or 
natural gas. Notice of Wabash’s filing of 
the requests for classification was 
published in the Federal Register on 
November 29.1979, at 44 FR 08508. The 
public comment period provided in the 
notice expired on December 26.1979. No 
comments were received. 

On April 3, 1980. ERA issued o 
d«*termination that five of Wabash’s 
MFBl's noticed in the November 29. 1979 
Federal Register qualified for automatic 
classification as existing installations 
pursuant to Section 515.12(c) of ERA’S 
hinal Rule governing transitional 
facilities. The two remaining MFBl's 
which are the subject of this notice are 
as follows: 


OFC «m Na 


60COI-S06S-M-77_ 

MOO!AOeH2-77_ 


Utt No. 


78221 

7*222 


Wabash has established its eligibility to 
request classification of units numbers 

78221 and 76222 by satisfactorily 
demonstrating, pursuant to Section 
515.10 of ERA'S Revised Interim Rule 
that it had executed a contract for the 
construction or acquisition of such units 
prior to November 9.1978. Wabash 
claims that these units should be 
classified as existing pursuant to 

i 515.13(a) of ERA'S Final Rule, on the 
basis that its cancellation, rescheduling, 
or modification of the two units as of 
November 9.1976 would result in a 
substantial financial penalty. 
Specifically. Wabash claims that 
charges incurred as a result of 
cancellation of its contracts for the 
subject boilers as of November 9.1978 
would, in each case, qualify under the 25 
percent test set forth in § 515.13(a) of the 
Final Rule. 

Based upon its review of Wabash's 
request, together with Wabash's 
supplementary filings of May 19. June 
11, and November 3. 196a ERA has now 
determined that Wabash's 
nonrecoverable outlays for the 
cancellation of units numbers 78211 and 

78222 os of November 9.1978, would. In 
each case, exceed 25 percent of its total 
projected project costs for those units. 
Accordingly. Wabash's unit numbers 
78221 and 78222 are classified as 
existing facilitites pursuant to 

§ 515.13(a) of ERA'S Final Rule, and are 
therelore subject to the provisions of 
Title U1 or the Act. 

for further information contact: 

Ellen Russell. Case Manager. New MFB1 
Branch. Office of Fuels Conversion. 
Economic Regulatory Administration. 
2000 M Street. NW„ Room 3128. 
Washington. D C. 20461. Phone (202) 
653—1205 

Allan |. Stein. Office of the General 
Counsel, Department of Energy. 
Forrrstal Building, Room 6B-178,1000 
Independence Avenue, SW., 
Washington. D.C. 2a r >85. Phone (202) 
252-2967 

The public files (OFC Cose Numbers 
66001-9068-21-77 and 22-77) containing 
documents on these proceedings are 
available for inspection upon request at: 
Economic Regulatory Administration, 
Room B-110, 2000 M Street, NW„ 
Washington. D C., Monday through 
Friday. 6:00 a.m.-4:30 p.m 


Usurd in Washington. D.C on January 18 
1981. 

Robert L Davies. 

Assistant Administrator. Office of Foots 
Conversion, Economic Regulatory 
Administration . 

(TO Doc 

SILLING CODE 84SO-01-M 


Federal Energy Regulatory 
Commission 

lDocket No. GP80-119) 

USGS New Mexico Section 108 
Determination Amoco Production Co.* 
L C. Kelly No. 1 Well FERC Control No. 
JD80-11312; Renotice of Request for 
Withdrawal of Well Category 
Determination January 19,1981 

Take notice that on August 7. 198a the 
United States Geological Survey. 
Albuquerque. New Mexico (USGS) 
filed 1 with the Federal Energy 
Regulatory Commission (Commission) a 
request to withdraw its determination 
that the Amoco Production Company 
(Amoco) L C. Kelly No. 1 Well qualified 
as a stripper well pursuant to section 
108 of the Natural Gas Policy Act of 1978 
(NGPA), 15 U.S.C. 3301. et seq . The 
determination of eligibility for the 
subject well became final by operation 
of i 275.202 of the Commission's 
regulations on February 16.1980. prior to 
the date on which the USGS filed its 
request for withdrawal of its 
determination of eligibility. 

In its request to withdraw its 
determination of eligibility, the USGS 
stutes that due to an administrative 
oversight, on December 5.1979. USGS 
issued a preliminary determination and 
on December 5,1979, a final 
determination that the LC Kelly No. 1 
Well qualified for section 108 treatment 
was issued. 

Any person desiring to be heard or to 
protest this request should, within 15 
days after publication of this notice in 
the Federal Register, file with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE.. 
Washington. D.C 20426. in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedures (18 CFR 1.8 or 1.10). All 
protests filed with the Commission will 
be considered but will not make the 
protestant parties to the proceeding. 

Any person wishing to become a pnrty 
to the proceeding or to participate as a 


*Th* ntqixwt to withdrew the well category 
determination wu improperly filed with the Of fire 
of Pipeline and Producer Regulation. Division of 
NCPA Compljai.ce on Auguat 7.11*79 inn trad of the 
Office of the Secretary. For purpoaet of Ihia notice 
the filing date will tie treated it Aupiil 7. 1980 
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party in any hearing must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Lois O. Co she ll. 

Acting Secretary. 

[FR Doc SJ 2M0 Filed »4S «n| 

MLUMO COOC M50-4S-4J 


| Docket Ho, ERS1-207-0001 

Kansas Gas A Electric Co.; Proposed 
Tariff Change 

Jnnuury 15 . 1981 . 

The filing Company submits the 
following: 

Take notice that Kansas Gas and 
Electric Company on January 5.1981, 
tendered for filing a proposed change in 
its FPC Electric Service Tariff No. 115. 
The proposed Amendatory Agreement 
changes the minimum and maximum 
amounts of power. 

The Amendatory Agreement is 
necessary because the present demands 
are being exceeded. 

Copies of this filing were served upon 
the City of La Harpe, Kansas. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. N.E., Washington, 
D.C. 20428, in accordance with Sections 
18 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8. 
1.10). All such petitions or protests 
should be filed on or before February 4. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing arc on file 
with the Commission and are available 
for public inspection. 

Loll D. CAihell 
Acting Secn*Uiry. 

Ooc tt-atc KiW 1-4S-C1. • 45 

MJJNQ COOC MSMHi 


(Docket No. ER81-211-000) 

Kansas Gas & Electric Co.; Proposed 
Tariff Change 

January 15,1981. 

The filing Company submits the 
following: 

Take notice that Kansas Gas and 
Electric Company on January 8.1981, 
tendered for filing a proposed change in 
its FPC Electric Service Tariff No, 135. 
The proposed Amendatory Agreement 
changes the minimum and maximum 
amounts of power. 


The Amendatory Agreement is 
necessary because the present demands 
are being exceeded. 

Copies of this filing were served upon 
the City of Oxford, Kansas. 

Any person desiring to be heard or to 
protest said Application should file a 
petition to Intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, N.E., 
Washington, D C. 20428 in accordance 
with Para. 1.8 and 1.10 of the 
Commission's rules of practice and 
procedure (18 CFR 1.8,1.10). Ail such 
petitions or protests should be filed on 
or before February 8.1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cambell. 

Acting Secretary . 

[FR Doc. *1-303 FU*d t-39-41; *45 MiJ 
BtLLMQ COOC 9450-45-41 


(Docket No. ER81-212-000] 

Kansas Power A Light Co.; Notice of 
Filing 

January 15.1981. 

The filing Company submits the 
following: 

Take notice that The Kansas Power 
and Light Company (KPL). on January 9, 
1981, tendered for filing a Service 
Schedule G—Participation Power 
Service Agreement executed with 
Missouri Public Service Company dated 
September 17.1980. Included with the 
filing was a Certificate of Concurrence 
of Missouri Public Service Company 
assenting to and concurring in the Hied 
rate schedule. 

KPL requests on effective date of 
September 17,1980. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 6, 
1961. Protests will be considered by the 
Commission In determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
interv ene. Copies of this filing are on file 


with the Commission and are available 
for public inspection, 

Lois D. Ca shell. 

Acting Secretary. 

|FR Doc 91-304 nUd 8 45 mm) 

SfLLIMO COOS 9450-05-14 


(Docket No. RE80-7S1 

Kentucky Utilities Co.; Application for 
Exemption 

January 10,1981. 

Take notice that Kentucky Utilities 
Company (KU), on August 18.1980, filed 
an application for exemption from 
certain requirements of Part 290 of the 
Commission's regulations concerning 
collection and reporting of cost of 
service information under Section 133 of 
the Public Utility Regulatory Policies 
Act. Order 48 (44 FR 58887, October 11. 
1979). Exemption is sought from the 
requirements to file as to its Tennessee 
retail jurisdiction, on or before June 30. 
1982, certain jurisdictional load data 
pertaining to its cost of providing 
electric service as specified in Section 
290.401(b). 

On September 18.1980 the 
Commission received comments from 
the Tennessee Public Service 
Commission supporting this application. 

Also, On August 18.1980, in a 
separate application. KU sought 
authorization to use an alternate plan 
for collecting load data that would rely 
partially on estimated data for the June 
1982 filing instead of the required 
metered data, but would provide morn 
extensive data than required by the 
Commission for all subsequent filings 

In its application for exemption, KU 
states that it should not be required to 
file the specified data for the following 
reasons. Section 290.404(g)(1) require.^ 
KU to develop data for its large rate 
classes for the June 1982 filing on a 
sample metering basis. KU proposes to 
go beyond this requirement and provide 
load data based on sample metering for 
certain subclasses within its large rate 
classes and for certain small rate 
classes. KU seeks to conduct its load 
research in three phases over a four 
year period using a rotating plan. Under 
this program. KU would provide 
estimated data for a portion of Its large 
rate classes in its June 1982 filing. KU 
supports its application on the grounds 
thal its proposed metering program 
would provide more reliable information 
for cost studies, rate design, and rate 
support purposes and that research over 
a four-year period will reduce the costs 
of the program. 

Copies of the application for 
exemption are on file with the 











Federal Register / Vol. 46. No. 17 / Tuesday. January 27. 1981 / Notices 


8653 


Commission and are available for public 
inspection. Any person desiring to 
present written views, arguments, or 
other comments on the application for 
exemption must file such information 
with the Federal Energy Regulatory 
Commission. 826 North Capitol Street, 
N.E, Washington, D.C. 20426. on or 
before March 13.1981. Within that 45- 
day day period such person must also 
serve a copy of such comments on KU. 
addressed to: Kentucky Utilities 
Company. Attention: Mr. J. W. Bradley. 
Vice President. Rates and Contracts. 1 
Quality Street, Lexington, Kentucky 
40507. 

Lot* n Cashell, 

Acting Secretary. 

fra Oik. n *» Filed 1-2B-41. *45 *I»J 
BILLING COOC B4SO-4S-M 


(Docket No. ERS1-205-000J 

Maine Electric Power Co.; FiUng 

januiiry 16. 1981. 

The filing Company submits the 

following: 

Take notice that on December 24.1960 
Maine Electric Company, Inc. (Maine 
Electric) tendered for filing an executed 
Amendment to the Unit Participation 
Agreement, dated November 15,1971. 
between Maine Electric and The New 
Brunswick Electric Power Commission. 
The Unit Participation Agreement 
appears as an Exhibit to the Power 
Purchase and Transmission Agreement, 
dated December 3.1971. between Maine 
Electric Power Company. Inc., and New 
England Power Company, Northeast 
Utilities. Boston Edison Company. 

Public Service Co. of New 1 lampshire. 
Central Maine Power Company, 

Vermont Electric Power Company, 
Montaup Electric Company, Bangor 
Hydro-Electric Company, Newport 
Electric Corporation. Maine Public 
Service Company, Fitchburg Gas h 
Electric Light Company, Eastern Maine 
Electric Cooperative, Inc, Union River 
Electric Cooperative, Inc., Peabody 
Municipal Light Plant, Danvers Electric 
Department, Shrewsbury Municipal 
Eight Plant, Wakefield Municipal Light 
Department. Middleton Electric Light 
Department and Boylston Municipal 
Eight Department. 

The Amendment which has an 
effective date of January 1,1981. reduces 
the entitlement for electric power 
generated in Canada under the Unit 
Participation Agreement from 400 
megawatts to 133 megawatts; it arises in 
the context of a reduction in the 
Canadian subsidy of oil used to generate 
energy for export to the United States. 

1 he termination date is also changed 


from October 1986. to October 1985, or 
earlier. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington. 
D.C. 20426. in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). Ail such petitions or protests 
should be filed on or before February 6. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. GashoU, 

A ding Secretary. 

|KH Doc. •! -awe Filed ft«A •m| 

BILLING COOC NMMHI 


I Project No. 3525-0001 

Messrs. Edward S. Cruz and William L 
Beavers; Application for Preliminary 
Permit 

January 14.1961. 

Take notice that Messrs. Edward S. 
Cruz and William L Beaver (Applicant) 
filed on October 6,1980, an application 
for preliminary permit [pursuant to the 
Federal Power Act, 18 U.S.C. 781(a)- 
825(r)J for proposed Project No. 3525 to 
be known as Cottonwood Canyon and 
Lone Tree Creek Project located on 
Cottonwood Canyon and Lone Tree 
Creek in Mono County, California. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to; Messrs. 
Edward S. Cruz and William L Beaver. 
Route 4 Box 15. Bishop. California 93514. 
Any person who wishes to file a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 
file. 

Project Description —The proposed 
project would consist of: a penstock and 
powerhouse with a total installed 
capacity of 800 kW. 

The Applicant estimates that the 
average annual energy output would be 
3.650.000 kWh. 

Purpose of Project —Power generated 
by the project would be sold to Southern 
California Edison Company or another 
local utility. 

Proposed Scope and Cost of Studies 
under Permit —The studies to be 


performed under the preliminary permit 
would include economic analysis, 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of the studies. Applicant 
would decide whether to proceed with 
more detailed studies and prepare an 
application for license to construct and 
operate the project. Applicant estimates 
that the cost of the studies to be 
performed under the preliminary permit 
would be $65,000. 

Purpose of Preliminary Permit—A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information netessary for 
inclusion in an application for a license. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before March 23,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than May 
22, 1981. A notice of intent must conform 
with the requirements of 18 CFR 4.33(b) 
and (c) (1980). A competing application 
must conform with the requirements of 
18 CFR 4.33(a) and (d) (1980). 

Comments, Protests . or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure. 18 CFR 1.8 or 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in $ 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
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filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission*® 
Rules. Any comments, protests, or 
petition to intervene must be received 
on or before March 23,1981. 

Filing and Service of Responsive 
Documents —Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title ‘"COMMENTS’*, 
NOTICE OF INTENT TO FILE 
COMPETING APPLICATION**. 
“COMPETING APPLICATION”, 
“PROTESTS 0 , or “PETITION TO 
INTERVENE *, as applicable. Any of 
these Tilings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3S25. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb. Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. N.E.. Washington. D.C. 
20428. An additional copy must be sent 
to: Fred E. Springer, Chief. Applications 
Branch, Division of Hydropower 
Licensing. Federal Energy Regulatory 
Commission, Room 208. 400 First Street. 
N.W., Washington. D.C 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Pluinb. 

Secretary. 

|>* Doc tl -3SJT F’.W *4* mm\ 

BILLING COOC S4SO-S4-M 


I Docket No. ER81-214-OOOJ 
Mid-Continent Power Pool; Filing 

January 16. 1062 

Take notice that on January 9,1981. 
Mid-Continent Power Pool (MAPP) 
tendered for filing Amendment No. 12 of 
the MAPI* Agreement MAPP requests 
an effective date of May 1,1981. 

MAPP states that the filing is on 
behalf of the following who are 
jurisdictional parties of the subject 
Agreement: 

Interstate Power Company. 

Iowa Electric Light and Power 
Company. 

lowa-IUinois Gas and Electric 
Company. 

Iowa Power and Light Company. 

Iowa Public Service Company. 


Iowa Southern Utilities Company. 

Lake Superior District Power 
Company. 

Minnesota Power and Light Company. 

Montana-Dakota Utilities Company. 

Northern States Power Company 
(Minnesota). 

Northwestern Public Service 
Company. 

Otter Tail Power Company. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. N.E.. Washington, 
D.C. 20428, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 6, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Casboll. 

Acting Secretary. 

(FR Doc SI -SUS FlVd •»! 

billing COOC M5MHI 


lDocket No. ER81-206-000) 

Montana Power C 04 Filing 

Junuttry 15.1961 

The filing Company submits the 
following: 

Take notice that on January 7,1981, 
the Montana Power Company tendered 
for filing in compliance with the Federal 
Power Commission's Order of May 6, 
1977, a summary of sales made under 
the Company’s FPC Electric Tariff M-l 
during July. 1980. along with cost 
justification for the rate charged. 

Any person desiring to be heard or to 
protest said filing should file a protest 
with the Federal Energy Regulatory 
Commission, 825 North Copitol Street 
NE.. Washington, D.C. 20428. in 
accordance with Sections 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before February 4,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 


Commission and are available for public 

inspection. 

tots D. CiikH 

Acting Secretary . 

|FK Doc Fll#d l-NMH *44 oaj 

BILLING COOC W40-44-N 


(Docket No. RP80-107. et al.) 

Natural Gas Pipe LJne Company of 
America; Informal Technical and 
Settlement Conferences 

(titulary 16.1961. 

Take notice that on February 3,1981, 
at 10:00 a.m.. there will be an informal 
technical conference in the above- 
captioned proceeding. All interested 
persons are invited to attend this 
conference. The meeting place for tills 
conference will be at the offices of the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. N.E., 
Washington, D.C 20426, 

Take notice also that on February 4, 
1981, at 10:00 a m., there will be an 
informal settlement conference in the 
above-captioned matter. All interested 
persons are invited to attend this 
conference. The meeting place for this 
conference will be at the offices of the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, N.E., 
Washington. D.C. 2042& 

Customers and other interested 
persons will be permitted to attend but 
if such persons have not previously been 
permitted to intervene in Ihia matter by 
order of the Commission, attendance 
will not be deemed to authorize 
intervention as a party in these 
proceedings. 

All parties will be expected to come 
fully prepared to discuss the merits of 
the issues arising in these proceedings 
and to make commitments with respect 
to such issues and to any offers of 
settlement or stipulation discussed at 
the conference. 

Lois D. Gasholl, 

Acting Secretary. 

IKK Doc «-»«oni*d \-mn. a «.) 

BILLING COOC MSO-tS-M 


I Docket No. RA81-43-000) 

Navajo Refining Co.; Filing of Petition 
for Review Under 42 U.S.C. 7194 

Issued: January 15.1981. 

Take notice that Navajo Refining 
Company on January 12,1981, filed a 
Petition for Review under 42 U.S.C. 
7194(b) (1977) Supp. from an order of the 
Secretary of Energy (Secretary). 

Copies of the petition for review have 
been served on the Secretary and all 
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participants in prior proceedings before 

thr Secretary. 

Any person who participated in the 
prior proceedings before the Secretary 
may be a participant in the proceeding 
bt fore the Commission without filing a 
petition to intervene. However, any such 
person wishing to be a participant is 
requested to file a notice of participation 
on or before January 30,1981, with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. N.E.. 
Washington. D.C. 20428. Any other 
person who was denied the opportunity 
to participate in the prior proceedings 
before the Secretary or who is aggrieved 
or adversely affected by the contested 
order, and who wishes to be a 
participant in the Commission 
proceeding, must file a petition to 
intervene on or before January 30.1981, 
in accordance with the Commission's 
Rules of Practice and Procedure (18 CFR 
18 and 1.40(e)(3)). 

A notice of participation or petition to 
intervene filed with the Commission 
must also be served on the parties of 
record in this proceeding and on the 
Secretary of Energy through John 
McKenna. Office of General Counsel. 
Department of Energy, Room 8H-025. 
1000 Independence Avenue, S.W., 
Washington. D.C 20585. 

Copies of the petition for review are 
on file with the Commission and are 
available for public inspection at Room 
1000, 825 North Capitol St.. N.E., 
Washington, D.C. 20426. 

Kenneth F. Plumb, 

.Secretory. 

|FK Our. *1-3*41 Kilrd 1~J*4I; fr.4S *m\ 

S UING COOC MSO^M 


(Dockets No. ER80-66, 67.66. and 2201 

New England Power Co.; Filing 

|«nuury 16, 1961. 

The Tiling party submits the following: 

Take notice that on January 9,1981, 
New England Power Company 
submitted for filing a compliance report 
pursuant to the Commission's order of 
November 26,1980 in the above 
referenced proceeding. 

A copy of this filing has been served 
upon the affected wholesale customers 
and state commissions. 

Any person desiring to be heard or to 
protest this filing should file comments 
vvith the Federal Energy Regulatory 
Commission, 825 North Capitol Street. 
N.E., Washington. D.C. 20428, on or 
before February 9.1981. Comments will 
l»e considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 


file with the Commission and are 
available for public inspection. 
Lois D. Cashetl. 

Acting Secretary. 

(F* Doc Pllffd 1-5*41 *44 «m| 

HILLING COOC U50-4S-M 


{Docket Nos. ER81-59-000 and ER81-60- 
000 ) 

Niagara Mohawk Power Corp.; Filing 

January 16.1981. 

The filing company submits the 
following: 

Take notice that on January 2.1981, 
Niagara Mohawk Power Corporation 
submitted for filing a refund compliance 
report in the above-reference 
proceeding. 

A copy of this filing has been served 
upon the Public Service Commission of 
New York and the Green Mountain 
Power Corporation. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NE., Washington. D.C. 20428. on or 
before February 9.1981. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for public inspection. 

Lois D. Cathell. 

Acting Secretary . 

pm Doc fl-SMJ liy 1-5*41 145 *m| 

BILLING COOf *450-4*41 


(Docket No. ST81-106-0001 

Producer's Gas Co.; Application for 
Approval of Rates 

January 15,1961. 

Take notice that on December 12, 

1980, Producer's Gas Company 
(Applicant), 4925 Greenville Avenue, 
Dallas. Texas 75206. filed in Docket No. 
ST81-106-000 an application pursuant to 
Section 284.123(b)(2) of the 
Commission's Regulations under the 
Natural Gas Policy Act of 1978 for 
approval of rates charged for 
transporting natural gas for El Paso 
Natural Gas Company (Ei Paso), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant states that it and El Paso 
have entered into an agreement dated 
December 2,1980. whereby Applicant 
agreed to provide a transportation 
service for FJ Paso for a two-year period 
and for a larger term thereafter subject 
to applicable Commission Regulations. 
Applicant further states that gas from 


various wells in western Oklahoma 
attributable to the interest of El Paso at 
a delivery point between Applicant and 
Natural Gas Pipeline Company of 
America located in Grady County. 
Oklahoma, and redelivered to El Paso at 
a point of interconnection in Washita 
County. Oklahoma. 

Applicant anticipates that it would 
initially transport approximately 35.000 
Mcf per day on behalf of El Paso, with a 
projected total of 10,950,000 Mcf being 
delivered during the first year of the 
agreement. Applicant proposes a base 
transportation charge of 345 cents per 
Mcf as a fair and equitable rate for the 
service rendered. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 5,1981, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (10 CFR 1.8 or 1.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to a proceeding. Any person 
wishing to become a party in any 
hearing therein must file a petition to 
intervene in accordance with the 
Commission’s Rules. 

Lois D. Cashed. 

Acting Secretary. 

|FR Doc S1-2M7 1-Jfr-Sl; *45 **| 

BILLING COO€ *450-45-41 


(Docket Nos. AR61-2, #t at.I 

Southern Natural Gas Co., et at.; Filing 
of Pipeline Refund Reports and 
Refund Plans 

lunuary 15,1981. 

Take notice that the pipelines listed in 
the Appendix hereto have submitted to 
the Commission for filing proposed 
refund reports or refund plans. The date 
of filing, docket number, and type of 
filing are also shown on the Appendix. 

Any person wishing to do so may 
submit comments in writing concerning 
the subject refund reports and plans. All 
such comments should be filed with or 
mailed to the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
N.E.. Washington. D C. 20426. on or 
before January 30.1981. Copies of the 
respective filings are on file with the 
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Commission and available for public 
inspection. 

D. Caabeli, 

Secretary. 


Appendix 
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BILLING COOL 04*00-44-41 



Federal Energy Regulatory 
Commission 

I Project No. 3706-0001 

American Hydro Power Co.; 

Application for Preliminary Permit 

January 14.1961. 

Take notice that American Hydro 
Power Company (Applicant) filed on 
November 10. 1980. an application for 
preliminary permit (pursuant to the 
Federal Power Act 18 U.S.C. 55 791(a)- 
825(r)| for proposed Project No. 3706 to 
be known as the Mussers Dam Project 
located on Middle Creek in Snyder 
County. Pennsylvania. The application 
is on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Peter A. 
McCroth. American Hydro Power 
Company. Two Aldwyn Center, 
Villanova. Pennsylvania 19085. 

Project Description .—The proposed 
project would consist of: (1) an existing 
31-foot high, 384-foot long eerthfili and 
timber dam located approximately 0.8 
mile upstream of the confluence of 
Middle Creek with Penns Creek; (2) and 
existing reservoir with negligible storage 
capacity; (3) a proposed powerhouse to 
contain units with an installed capacity 
of 625 kW; and (4) appurtenant works. 
The Mussers Dam and Reservoir is 
owned by the Pennsylvania Fish 
Commission. 

The Applicant estimates that the 
average annual energy output would be 
2.160,000 kWh. 

Purpose of Project —The energy 
generated by the project would be sold 
to a local public utility. 

Proposed Scope and Cost of Studies 
Under Permit .—Applicant seeks 
Issuance of a preliminary permit for a 


period of three years, during which time 
it would evaluate the economic, 
environmental, and engineering 
feasibility of the project. If the project is 
found to be feasible, the Applicant 
would prepare an application for FKRC 
license, including an environmental 
report. Applicant estimates the total cost 
of sutdies under the permit would be 
$70,000. 

Purpose of Preliminary Permit —A 

preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the terra of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments.— Federal. State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications .—Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before March 23.1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an Interested person to file the 
competing application no later than May 
22.1981. A notice of intent must conform 
with the requirements of 18 CFR 5 4.33 
(b) and (c) (1980). A competing 
application must conform with the 
requirements of 18 CFR 5 4.33 (a) and (d) 
(1980). 

Comments. Protests, or Petitions to 
Intervene. —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
Intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure. 18 CFR { 1.8 or 5 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in { 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 


protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before March 23,1981. 

Filing and Service of Responsive 
Dacumen te.—Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS 
•NOTICE OF INTENT TO FILE 
“COMPETING APPLICATION", 
COMPETING APPLICATION", 
“PROTEST", or "PETITION TO 
INTERVENE", as applicable. Any of 
these filings must also state that it Is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3706. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission's regulations to: Kenneth P 
Plumb, Secretary. Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NF... Washington, D.C. 
2042a An additional copy must be senl 
to: Fred E. Springer, Chief. Applications 
Branch. Divisiomof Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street. 
NW., Washington. D.C 20428. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Keimoth F. Plumb, 

Secretary . 

(Fit Dor. IH 2803 Piled 1-46-01. «4i wn| 

BtUJNG COOL 6450-05-41 


(Project No. 3727-0001 

American Hydroelectric Development 
Corp^ Application for Preliminary 
Permit 

January 14.1981. 

Take notice that American 
Hydroelectric Development Corporation 
(Applicarit) filed on November 13,1980. 
an application for preliminary permit 
|pursuant to the Federal Power Act. 16 
U.S.C. 55 791(o)-a25(r)) for proposed 
Project No. 3727 to be known as 
Stampede Hydroelectric Project located 
at the United States Department of the 
Interior. Water and Power Resources 
Service's (WPRSJ Stampede Dam on the 
Utile Truckee River in Sierra County. 
California. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
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with the Applicant should be directed 
to: Mr. William A. Jennings. American 
Hydroelectric Development Corporation. 
Suite 520. 100 Park Center Plaza. San 
Jose, California 95113. Any person who 
wishes to file a response to this notice 
should read the entire notice and must 
comply with the requirements specified 
for the particular kind of response that 
person wishes to file. 

Project Description —The proposed 
project would consist of: (a) a 4.5-foot 
diameter. 150-foot long penstock 
connecting the existing outlet of the 
WPRS’ Stampede Reservoir with; (b) a 
powerhouse with a total rated capacity 
of 3.000 kW; (c) a 200- to 500-foot long 
transmission line connecting the 
powerhouse with an existing 13.2-kV 
transmission line north of the 
powerhouse; and (d) appurtenant 
facilities. 

The Applicant estimates that the 
average annual energy output would be 

16.000.000 kWh. 

ihirpose of the Project —Project energy 
would be sold to a local utility. 

Proposed Scope and Cost of Studies 
under Permit— Applicant has requested, 
a 36-month permit to prepare a difinitive 
project report including preliminary 
designs, results of geological, 
environmental, and economic feasibility 
studies. The cost of the above activities, 
along with preparation of an 
environmental impact report, obtaining 
agreements with the WPRS and other 
Federal, State, and local agencies, 
preparing a license application, 
conducting final field surveys, and 
preparing designs is estimated by the 
Applicant to be $110,000. 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments— Federal. State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
fur preliminary permit (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
-urmol request for comments will be 
made. If an agency does not file 


comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications— Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before March 20,1981. either the 
competing application itself or a notice 
of intent to Hie a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than May 
19.1981. A notice of intent must conform 
with the requirements of 18 CFR 5 4.33 
(b) and (c) (1980). A competing 
application must conform with the 
requirements of 18 CFR $ 4.33 (a) and (d) 
(1980). 

Comments. Protests, or Petitions to 
Intervene— Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure. 18 CFR S 1-8 or § 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in S M0 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protests, or 
petition to intervene must be received 
on or before March 20,1981. 

Filing and Service of Responsive 
Documents —Any comments, notices of 
intent competing applications, protests, 
or petitions to intervene must bear in all 
capita) letters the title “COMMENTS". 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION". 
“COMPETING APPLICATION", 
“PROTEST', or “PETITION TO 
INTERVENE", as applicable. Any of 
these filing must also state that it is 
mode in response to this notice of 
application for preliminary permit for 
Project No, 3727. Any comments, notices 
of intent, competing applications. 

rotests, or petitions to intervene must 

e filed by providing the original and 
those copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. N.E.. Washington. D.C 
20426. An additional copy must be Bent 
to: Fred E. Springer, Chief. Applications 
Branch. Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission. Room 208. 400 First Street, 
N.W.. Washington. D.C. 20426. A copy of 


any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

|FI Doc tl-3101 TM 1-JMn. MS >m| 

BiLUNG COOC M50-IHI 


(Rate Schedule No. 51, et el., Docket Nos. 
SA80-13S, SABO-143, SABO-144, and RI BO- 
151 

American Natural Gas Production Co.* * 
et at.; Order Granting Blanket Waiver 
of Section !54.94(hH2)<NI) for Specified 
Period, Accepting Notices of Change 
In Rate and Terminating Dockets 

Issued December 18.1980. 

In the matter of American Natural Gas 
Production Company, et al„ Gulf Oil 
Corporation, Diamond Shamrock 
Corporation, and Amoco Production 
Company. 

This order grants a blanket waiver of 
Section 154.94(h)(2)(iii) of the 
Commission's regulations with regard to 
the 30 day filing requirement for all 
notices of change in rate filed by 
producers prior to the date of issuance 
of this order or within sixty days of the 
date of issuance of this order which 
cover gas subject to S 102(d) and 106 of 
the Natural Gas Policy Act of 1978 
(NCPA). The order also accepts for filing 
and grants waiver with respect to 
certain notices of change in rate filed by 
producers relating to the above subject. 1 
Finally, the order terminates certain 
dockets involving this same subject as 
moot. 

Order No. 25 * expanded the blanket 
affidavit filing procedures established 
by Order No. 15 9 to gas determined to 
be eligible for Section 102(d) and 108 
rates under the NCPA - . Producers must 
file a notice of change in rate and a 
revised blanket affidavit for each rate 
schedule after a final determination of 
eligibility has been made. Pursuant to 
Section 154.94(h)(2)(iii), if these filings 
are made within 30 days of the date of a 
final determination, then the rate, as 
adjusted for the monthly inflation 
adjustment authorized under the NGPA. 
is effective on either the date of initial 
delivery of the gas or the date of the 
final determination itself, whichever 
date is later. But. if these filings are not 
made within this 30 day period after a 
final determination, the notice of change 


1 Thru producer* and their rale schedule* are 
luted In the Appendix. 

*44 F.R. 19367 
•43 F R. 55796 
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in rate is not effective until 30 days after 
the actual filing date. 

A determination by a jurisdictional 
agency becomes final 45 days after 
receipt by the Commission unless the 
Commission takes action to reverse or 
remand such determination or requests 
additional information pursuant to 
Section 275.202 of the regulations. 

Notices of Determinations by 
Jurisdictional Agencies are published in 
the Federal Register by the Commission 
within 30 days after receipt of 
determinations. Producers rely upon the 
Federal Register to calculate the date a 
determination becomes final and the 30 
day filing period begins to run. 

The producers dte various reasons as 
grounds for waiver of Section 
154,94(h)(2)(iii), among them confusion 
as to the filing requirements themselves, 
difficulties in monitoring the large 
number of determinations, and 
inadequacies in the noticing procedure 
for final determinations. 

Taking Into consideration the 
difficulties encountered by producers in 
meeting the 30-day filing period, the 
Commission finds good cause exists to 
waive Section 154.94(h)(2)(iii) in order to 
permit untimely filed notices of change 
in rate for sales of gas governed by 
Sections 102(d) and 108 of the NGPA to 
become effective on either the date of 
final determination or the date of initial 
delivery, whichever is later. 4 The 
Commission intends that this waiver 
shall apply to all such sales of 102(d) 
and 106 gas where notices of change in 
rate, filed pursuant to a final 
determination, are on file with the 
Commission at the present time or are 
filed within 60 days of tho date of 
issuance of this order. Requests for 
waiver of the 30-day period need not 
accompany notices of rate change made 
during this 60-day period. The 
Commission emphasizes that this is a 
one time only waiver and that producers 
are expected to comply fully with the 30- 
day filing requirement in the future. 

Gulf Oil corporation, Diamond 
Shamrock Corporation, and Amoco 
Production Company initiated 
adjustment proceedings to obtain 
waiver of Section 154.94(h)(2)(iii). Since 
we have granted a blanket waiver, and 
all three producers have filed notices of 
rate change, there is no reason to 
continue these dockets, and they will be 
terminated. 

Consistent withthe above, we shall 
accept for filing effective as of their 
respective dates of final determination 


*Tba CammlMian Km previously **ii»v©d Section 
154.W(hH2)UiO- Amoco Production Company. n/ aL 
Rate Schedule No. SIS #1 aL •'Order Waiving 
Section !S4My « 


or date of initial delivery, whichever is 
later, the notices of change in rate listed 
in the Appendix. 

The Commission orders: 

(A) Waiver of the 36-day filing 
requirement of Section 154.94(h](2)(iii) is 
hereby granted for all notices of change 
in rate coverings gas subject to Sections 
102(d) and 108 of the NGPA which were 
filed, pursuant to a final determination, 
either prior to the date of issuance of 
this order or within 60 days thereafter. 

(B) The notices of change listed on the 
attached Appendix ore accepted to be 
effective as of their respective dates of 
final determination or date of initial 
delivery, whichever is later. 

(C) Docket Nos. SAflO-138. SA80-143. 
SA80-144 and RI80-15 are moot and 
hereby terminated. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 
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(Docket Nos. ER81-130-000; ER81-139- 
000 ) 

Appalachian Power Co.; Order 
Accepting for Filing and Suspending 
Proposed Rates. Consolidating 
Dockets, Directing Summary 
Disposition, Granting Interventions, 
and Establishing Procedures 

Issued January 16,1981, 

On November 20.1960. Appalachian 
Power Company (APCO) tendered for 
filing in Docket No. ER81-130-000 
revised rates for twenty wholesale 
customers proposed to become effective 
February 1.1981. which provide for an 
increase in jurisdictional revenues from 
certain wholesale customers of 
approximately $8,715,455 based on the 
twelve month period ending December 
31.1981. On November 26,1981. APCO 
tendered for filing in Docket No. ER81- 
139-000 revised rates proposed to 
become effective February 1,1981. 
which provide for an increase in 
jurisdictional revenues from Kingsport 
Power Company of approximately 
$6,904,139 based on the twelve month 
period ending December 31.1981. T^ie 
proposed rate increases result primarily 
from increased demand and energy 
charges and from a revised base cost of 
fuel in APCO’s fuel adjustment clauses. 1 

Notices of the filings were issued on 
November 25.1900 and December 3. 
1980. respectively, with responses due 
on or before December 15,1980 and 
December 22,1980. respectively. On 
December 8,1980. the West Virginia 
Public Service Commission (WVPSC) 
filed a notice of intervention in Docket 
No. ER81-130-000. t)n December 15. 
1980. the cities of Bedford. Danville. 
Martinsville, Radford. Richlands. and 
Salem. Virginia and the Virginia 
Polytechnic Institute and State 
University (Virginia Cities) filed a 
protest and petition to intervene. 


1 See Attachment for rata tchedule designation* 
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The Virginia Cities seek a maximum 
five month suspension and an order 
instituting a hearing concerning the 
lawfulness of the proposed rate 
increase. The Virginia Cities also seek 
summary disposition of certain issues, 
raise a variety of cost of service issues, 
and request the institution of price 
squeeze procedures. 

Discussion 

Initially, we find that participation by 
each of the petitioners is in the public 
interest. Consequently, we shall grant 
the petition to intervene. 

Considering the allegations raised by 
the Virginia Cities, we find that APCO’s 
proposed rates have not been shown to 
be just and reasonable and may be 
unjust, unreasonable, unduly 
discriminatory, preferential, or 
otherwise unlawful. Accordingly, we 
shall accept the proposed rotes for filing 
and suspend them a$ ordered below. 

In a number of suspension orders,* we 
hiive addressed the considerations 
underlying the Commission's policy 
yarding rate suspensions. For the 
»Msons given there, we have concluded 
tat rate filings generally should be 
upended for the maximum period 
P mitted by statute where preliminary 
sVidy leads the Commission to beliove 
that the filing may be unjust and 
unreasonable or that it may run afoul of 
other statutory standards. We have 

knowl edged, however, that shorter 
suspensions may be warranted in 
circumstances where suspension for the 
maximum period may lead to harsh and 
inequitable results. Such circumstances 
have been presented here. The 
Commission notes that a variety of 
substantive contentions have been 
raised by the Virginia Cities, but that 
our preliminary analysis indicates that 
the proposed rates may not yield 
excessive revenues. We therefore 
believe that a five month suspension is 
unnecessary and may be inequitable to 
APCO. However, in order to ensure 
refund protection for the affected 
customers pending further review, we 
believe that we should exercise our 
discretion to suspend the rates for only 
one day permitting the rates to take 
effect subject to refund thereafter on 
February 2.1981, Furthermore, because 
Docket Nos. ER81-130-000 and EK81- 
139-000 present common questions of 
law and fact, we shall consolidate these 
dockets for purposes of hearing and 
decision. 


B<ttlvn Edison Co., Docket No, ERao-ftOH 
lAuguat 29.1900) (five month »ui pens ion], Akdxjma 
*”***Docket Nos, KROO-SOS. rt al (August 2a 
J9i»| (one day suspension); Clttvefomd Electric 
[footing Co.. Docket No. ER80-M8 (August 22. 
1900) (oar day suspension) 


APCO has reflected accumulated 
deferred investment tax credits (ADITC) 
in its capitalization at the company's 
claimed overall rate of return. The 
Commission has previously determined 
that summary disposition is appropriate 
under these circumstances,* and we 
shall so resolve the issue in this docket 
However, the Commission notes that the 
revenue impact of this summary 
disposition is relatively small in relation 
to the proposed rate increase. Moreover, 
as noted above, our preliminary analysis 
has indicated that APCO's proposed 
rates may not result in excess revenues. 
As a result, we shall not require APCO 
to refile its cost of service and rates at 
this time. Nonetheless, summary 
disposition of the ADITC issue shall be 
reflected in any rates finally approved 
by the Commission. 

In accordance with the Commission's 
policy established in Arkansas Power Sr 
Light Company, Docket No. ER79-339. 
order issued August 6,1979, we shall 
phase the price squeeze issue raised by 
the Virginia Cities. As we have noted in 
previous orders, this procedure will 
allow a decision first to be reached on 
the cost of service, capitalization and 
rate of return issues. If. in the view of 
the interveners or staff, a price squeeze 
perslts, a second phase of the 
proceeding may follow. 

The Commission orders: (A) APCO’s 
proposed rates tendered for filing on 
November 20,1980 and November 28. 

1980. are accepted for filing and 
suspended for one day from the 
requested February 1,1981 effective 
date to become effective on February 2, 

1981, subject to refund pending hearing 
and decision thereon. 

(B) The proceedings in Docket Nos. 
ER81-130-000 and ER81-139-000 are 
hereby consolidated for purposes of 
hearing and decision thereon. 

(C) APCO’s inclusion of ADITC in its 
capitalization at the claimed overall rate 
of return is summarily rejected. This 
determination shall be reflected in any 
rates ultimately approved by the 
Commission in this docket. 

(DJ We hereby order initiation of price 
squeeze procedures in Docket No* ER81- 
130-000 and further order that the 
proceeding be phased so that the price 
squeeze procedures begin after issuance 
of u Commission opinion establishing 
the rate which, but for a consideration 
of price squeeze, would be just and 
reasonable. The presiding judge muy 
order a change in this schedule for good 
cause. The price squeeze portion of this 
case shall be governed by the 
procedures set forth in section 2.17 of 


' Eft . BJ l*uu> Electric i ju Docket No. KR79-&2& 
onW ifttiurd September 24,1970, 


the Commission's regulations as they 
may be modified prior to the initiation of 
the price squeeze phase of this 
proceeding. 

(E) The petitions to intervene ore 
granted subject to the rules and 
regulations of the Commission; 

Provided, however, that participation by 
the intervenors shall be limited to 
matters set forth in their petitions to 
intervene; and Provided, further, that 
the admission of the intervenors shall 
not be construed as recognition by the 
Commission that they might be 
aggrieved because of any order or 
orders by the Commission entered in 
this proceeding. 

(F) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the DOE Act and by the 
Federal Power Act. particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act [18 CFR. Chapter I 
(1980)]. a public hearing shall be held 
concerning the justness and 
reasonableness of IMF's proposed rates. 

(C) A presiding administrative law 
Judge, to be designated by the Chief 
Administrative Law judge, shall 
convene a conference in this proceeding 
to be held within approximately ten (lo) 
days of the service of top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.R, Washington. D.C. 
20426. The designated law judge is 
authorized to establish procedural dates, 
and to rule on all motions (except 
motions to consolidate or sever and 
motions to dismiss), as provided for in 
the Commission's Rules of Practice and 
Procedure. 

(H) The Commission staff shall serve 
top sheets in this proceeding on or 
before February 20,1981. 

Dockets No. ER81-130-000. ER81-139- 
GOO. 

(I) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission 
Kenneth K. Plumb, 

Secretary. 

Appalachian Power Company Docket 
Nos. ER81-130-000 and ER81-139-000 

Filed: (1) & (2) November 28, 1980; (3) 
through (42) November 20.1980. 

Instruments: Rate and Fuel Clause. 
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BRUNO COOC M554WI 


l Docket No. RESO-77] 

Arkansas Power & Ugtit Company; 
Application for Exemption 

January 16, 1981, 

Take notice that Arkansas Power a 
Light Company (AP&L). on July 30, 190a 
filed an application for exemption from 
certain requirements of Part 290 of the 
Commission's regulations concerning 
collection and reporting of cost of 
service information under Section 133 of 
the Public Utility Regulatory Policies 
Act. Order 48 (44 FR 50687. October 11, 
1979). Exemption is sought from the 
requirements to file as to its Louisiana 
and Tennessee Jurisdictions, on or 
before June 30.1982, certain 
jurisdictional load data pertaining to its 
cost of providing electric service as 
specified in Section 290.401(b). 

In its application for exemption, AP&L 
states that it should not be required Jo 
file the specified data because the 
number of customers served in the 
Louisiana and Tennessee jurisdictions is 
so small (approximately ai5% and 0.05% 
of its total load respectively) that the 
load data for such customers would not 
be useful for the analytical purposes for 
which it is intended under PURPA. 

Copies of the application for 
exemption are on file with the 
Commission and are available for public 
inspection. Any person desiring to 
present written views, arguments, or 
other comments on the application for 


exemption must file such information 
with the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
N.E.. Washington. D.C. 20428, on or 
before 45 days following the date this 
notice is published in the Federal 
Register. Within that 45-day period such 
person must also serve a copy of such 
comments on AP&L addressed to: 
Arkansas Power & Light Company 
Attention: Mr. Steve L Riggs, Assistant 
Secretary, Assistant General Counsel 
& Director of Legal Services. P.O. Box 
551. Little Rock, Arkansas 72203 
Lois D. Casholt 
Acting Secretary. 

|FR Doc- 8S-2S5 KUed 1-25-41 *45 am) 

BRUNO COOC 4450-85-44 


(Project No. 3615-0001 

Branch River Mill, Inc.; Application for 
Preliminary Permit 

January 14.1981. 

Take notice that Branch River Mill, 
Inc. (Applicant) filed on October 28. 

1980. an application for preliminary 
permit (pursuant to the Federal Power 
Act. 16 U.S.C. S§ 791(a)-a25(r)| for 
proposed Project No. 3615-000 to be 
known as the Branch River Mill Project 
located on the Branch River in the Town 
of Wakefield. Carroll County, New 
Hampshire. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
with the Applicant should be directed 
to: Mr. John E. Dowker, 5 Main Street. 
Union. New Hampshire 03687. 

Any person who wishes to file a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 
file. 

Project Description. —The proposed 
project would consist of existing project 
works including: (1) a granite masonry 
dam. 50 feet long and 10 feet high; (2) a 
reservoir of negligible storage capacity 
with a surface area of about 3 acres at 
surface elevation 500 feet m.s.l.; (3) an 
intake structure with an 11-foot long 
sluice at the right (south) abutment of 
the dam; (4) a turbine pit in the 
basement of the mill structure 
immediately downstream of the dam: (5) 
a tailrace; and (6) other appurtenances 
Applicant proposes to install a new 30- 
kW vertical turbine-generator unit in the 
turbine pit. 

The Applicant estimates that the 
average annual energy output would be 
a maximum of 160.000 kWh. 

Purpose of Project —Project energy 
would be sold to the Public Service 
Company of New Hampshire. 















Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Notices 


8661 


Proposed Scope and Cost of Studies 
under Permit —Applicant seeks 
issuance of a preliminary permit for a 
period of 24 months, during which time 
it would perform economic, 
environmental, and historic studies, and 
prepare an application for FERC license. 
Applicant estimates cost of studies 
under the permit would not exceed 
$ 2 , 000 . 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for the 
power, and all other information 
necessary for inclusion in an application 
for a license. 

Agency Comments .—Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications. —Anyone 
desiring to file a competing application 
musl submit to the Commission, on or 
before March 20.1981 either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than May 
19.1981. A notice of intent must conform 
with the requirements of 18 C.F.R. 

§ 4.33(b) and (c)(1980). A competing 
application must conform with the 
requirements of 18 CFR i 4.33(a) and 
(d)(1980). 

Comments. Protests, or Petitions to 

Intervene— Anyone desiring to be heard 
or to make any protest about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CF.R.. 5 1.8 or { 1.10 
(1980). Comments not in the nature of a 
protest may also be submitted by 
conforming to the procedures specified 
In § 1.10 for protests. In determining the 
appropriate action to take, the 
Commission will consider all protests or 


other comments filed, but a person who 
merely files a protest or comments does 
not become a party to the proceeding. 

To become a party, or to participate in 
any hearing, a person must file a 
petition to intervene in accordance with 
the Commission's Rules. Any comments, 
protest, or petition to intervene must be 
filed on or before March 20.1981. 

Filing and Service of Responsive 
Documents . Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS*'. 
"NOTICE OP INTENT TO FILE 
COMPETING APPLICATION", 
"COMPETING AP PLICA TION**, 
"PROTEST*, or "PETITION TO 
INTERVENE", as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3615-000. Any comments, 
notices of intent, competing 
applications, protests, or petitions to 
intervene must be filed by providing the 
original and those copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20428. An additional copy must be sent 
to Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First St., 
competing application, application, or 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. «1 -am fUad l-JMl. Ml mm) 

St LUNG COOC IW - IMI 


l Project No. 33611 

Cascade Water Power Development 
Corporation; Application for 
Preliminary Permit 

January IS. 1961 

Take notice that Cascade Water 
Power Development Corporation 
(Applicant) filed on August 25.1980, an 
application for preliminary permit 
[pursuant to the Federal Power Act. 18 
U.S.C. ii 791(a)-625{r)) for proposed 
Project No. 3381 to be known as the 
Prineville Project located on the the 
Crooked River in Crook County. Oregon. 
The application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
David Holzman, P.O. Box 246, June Lake, 
California 93529. 


* Any person who wishes to file a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 
file. 

Project Description .— The proposed 
project would consist of: (1) a penstock 
installed in the existing outlet tunnel of 
the Water and Power Resources 
Service's Prineville Dam; (2) a 
powerhouse with a total capacity of up 
to 15.66 MW; and (3) a 3.5-mile long 
transmission line. 

The Applicant estimates that the 
average annual energy output would be 
a maximum of 40,600 MWhH. 

Purpose of Project —Applicant states 
that energy produced by the project 
would be sold to the Bonneville Power 
Administration or other appropriate 
purchaser. 

Proposed Scope and Cost of Studies 
under Permit— Applicant proposes to 
study the environmental, hydraulic, 
power generation, construction, and 
economic aspects of the project to 
determine the feasibility of the proposed 
development. If the project should be 
feasible an application for license would 
be prepared. Applicant estimates that 
the costs of conducting the studies and 
preparing a license application would be 
$65,000. 

Purpose of Preliminary Permit—A 
preliminary permit does not authorize 
construction. A permit. If issued, rives 
the Permittee, suring the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for the 
power, and ail other information 
necessary for Inclusion in an application 
for a license. 

Agency Comments .—Federal. State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission sre invited \o submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as descried in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications. —Thi s 
application is a competing application to 
the Prineville Dam Project No. 3518-000 
filed on September 30.1980, under 18 
CFR 4.33 (1980). and, therefore, no 
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further competing applications or 
notices of intent to file a competing 
application will be accepted for filing. 

Comments , Protests, or Petitions to 
Intervene. —Anyone desiring to be heard 
or to make any protests about this 
application should Hie a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure. 18 CFR 5 1.8 or j 1.10 (1080). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in S 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before March 4.1981. 

/Filing and Service of Responsive 
Documents. —Any comments, protests, 
or petitions to intervene must bear in all 
capital letters the title "COMMENTS". 
"PROTEST', or "PETITION TO 
INTERVENE", as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3381-000. Any comments, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary. Federal Enery 
Regulatory Commission. 825 North 
Capitol Street. N.E., Washington. D C 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief. Applications 
Branch, Division of Hydropower 
Licensing. Federal Energy Regulatory 
Commission. Room 208.400 First Street, 
N.W., Washington. D.C. 20428. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F Plumb. 

Secretory. 

IPS Ouc st-jasr ru*4 1 -m-m; a*« «m] 
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(Docket No. ESS 1-23-000] 

Citizens Utilities Company; Application 

lanuary 10.1981. 

Take notice that on January 13,1981, 
Citizens Utilities Company (Applicant) 
filed an application, seeking authority to 
negotiate in connection with the 


proposed financing and guarantee of 
pollution control facilities and other 
small construction projects by the 
Company and its subsidiaries. The 
financing is not expected to aggregate 
more than $3,100,000. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 5.1981. file with the Federal 
Energy Regulatory Commission, 
Washington. D.C 20426, petitions to 
intervene or protests in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure (18 CFR 
1.8 or 1.10). The application is on file 
with the Commission and available for 
public inspection. 

Lois D. Cashell. 

Acting Secretary. 

|FX Doc. SI-2SM Wed S-45 an) 

enUNQ coot 6450-SV-4# 


(Docket No. RE 80-64 J 

Delmarva Power & Light Co.; 
Application for Exemption 

january 10.1901. 

Take notice that Delmarva Power A 

I jght Company, on June 28,1980, filed an 
application for exemption from certain 
requirements of Part 290 of the 
Commission's regulations concerning 
collection and reporting of cost of 
service information under Section 133 of 
the Public Utility Regulatory Policies 
Act. Order 48 (44 FR 58887, October 11, 
1979). Permanent exemption is sought 
from the requirement to file, on or before 
June 30,1982 and by June 30 in 
subsequent even numbered years, 
information on the costs of providing 
electric service for its Virginia 
operations as specified in S 290.403— 
Load Data for Certain Customer Croups. 

In its application for exemption, ' 
Delmarva Power A Light Company 
states that it should not be required to 
file the specified data for the following 
reasons: (1) Relative size of the 
Company's Virginia operations as 
compared to the Commonwealth of 
Virginia's total electric customers and 
sales; (2) Cost of the equipment 
necessary to sample meter the large rate 
classes; (3) Manpower requirements to 
install equipment and analyze data for 
the large rate classes; (4) Not in keeping 
with the spirit and intent of the Public 
Utility Regulatory Policies Act of 1978. 

Copies of the application for 
exemption are on file with the 
Commission and are available for public 
inspection. Any person destring to 
present written views, arguments, or 
other comments on the application for 
exemption must file such information 


with the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
N.E., Washington. D.C. 20428, on or 
before 45 days following the date this 
notice is published in the Federal 
Register. Within the next 45-day perirxi, 
such person must also serve a copy of 
such comments on Delmarva Power A 
Light Company. Attention: Mr. E. D. 
Krapt 800 King Street. P.O. Box 231. 
Wilmington, Delaware 19899. 

Lois D. Cashell. 

Acting Secretory . 

IF* Doc ti~aoorM 1-3B-S1 a«*m| 
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(Docket No. ER80-454] 

Ohio Edison Company; Order Granting 
Motion To Collect Interim Rates 

Issued January lft. 1981. 

On December 19,1980. Ohio Edison 
Company (Ohio Edison) filed in this 
docket a motion to collect interim rotes 
substantially lower than the rates it 
proposed in its June 10.1980 filing 
requesting rate increases. * 1 These intrrira 
rates are proposed to become effective 
subject to refund on January 10. 1981. 
the dote that Ohio Edison's filed 
increases in rates would otherwise go 
into effect.* Ohio Edison requests the 
interim rates to reduce its potential 
refund obligation. Ohio Edison further 
requests that permission to collect the 
interim rsies be without prejudice to its 
right (1) to seek the full amount of the 
increase reflected In the rates filed and 
(2) to collect any higher rates 
immediately upon issuance of the initial 
decision of the administrative law judge 
finding such rates just and reasonable. 
Any such increase would be prospective 
only and subject to refund pending final 
Commission approval. 

The motion states that the intervenors 
in this proceeding. Ohio Edison’s 21 
municipal customers, support the 
requested interim rate with the 
understanding that they reserv e the nght 
to argue that lower rates should be 
ordered by the Commission. The motion 
further states that the Commission staff 


‘The jane HU 1080 filing proposed sn incwttv- is 
rates for full requirement services to Us 21 
municipal wholesale customers. Ohio Edison <l*o 
filed s proposed increase in rates for parlisl 
requirements wholesale service However, as at 
June ia 19*X none of the affected customer* « 
to receive this partial requirements service. 

According to Ohio Edison's motion, the inlenfn 
rates would reduce the rate increase for ful) 
requirements service from approximately $13 fe 
million to approximately 810 62 million and would 
make corresponding reductions ia its proposed rale 
increase for partial requirements service 
"By order Issued August 1. 1980 In this docLn. th# 
Commission suspended the filed rate tncrvasf • f- < 
five months lo become effective January 10. 1981 
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has no objection to the interim rate 

requested. 

We find that good cause exists to 
expedite consideration of this motion, 
waive the notice requirements of section 
35.3 and permit the collection, subject to 
refund, of the proposed interim rates as 
of January 10,1981. until such time as an 
initial decision raising the rates is issued 
or as is otherwise provided below. This 
order shall be without prejudice to any 
df-icrmination on the merits of this rate 
proceeding. If the presiding 
administrative law judge should 
approve a higher rate than the interim 
rate, Ohio Edison may thereafter collect 
the higher filed rate prospectively only 
and subject to refund pending a final 
decision by the Commission. 

The Commission orders 

(A) Pursuant to section 35.1(e) of the 
regulations, Ohio Edison Company may 
collect its proposed interim rates, 
subject to refund, in lieu of the rates 
onginally filed in this proceeding from 
January 10.1981, unless and until an 
initial decision is issued which produces 
a higher rate, as conditioned below. If 
the initial decision does not produce a 
higher rate, the interim rate shall 
continue In effect, subject to refund, 
pending a final Commission decision. 

(B) In order to collect any higher rate 
resulting from an Initial decision in this 
docket Ohio Edison shall file, within 30 
days of the issuance of such a decision, 
rate schedules which are in compliance 
with the initial decision. Ohio Edison 
may collect such rates, subject to refund 
pending a finding that they are in 
compliance and pending a final 
Commission decision in this docket, 
from the date of initial decision. 

(C) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

(TO F)fcd 1-JS-S1 & 45 un\ 
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[Docket No. ESS 1-8-000) 

Pacific Power A Light Co. 
Supplemental Application 

January 10. 1981. 

Take notice that on December 29. 
1980, Pacific Power & Light Company 
(Applicant) filed a supplement 
application with the Federal Energy 
Regulatory Commission, pursuant to 
Section 204 of the Federal Power Act, 
seeking authorisation to increase the 
omount of First Mortgage Bonds being 


negotiated from $100 million to $125 
million. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
30.1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission's Rules 
or Practice and Procedure (18 CFR 1.8 or 
lllO). The application is on file with the 
Commission and available for public 
inspection. 

Loit D. Cashell. 

Acting Secretary. 

|m Doc ii-amnud \ z^«i auaa>) 
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I Project Nos. 3530-000, 3549-000) 

Western Montana Electric Generating 
and Transmission Cooperative and 
Continental Hydro Corp.; Applications 
for Preliminary Permits 

farmery 15.1981. 

Take notice that Western Montana 
Electric Generating and Transmission 
Cooperative (WMEGTC) and 
Continental Hydro Corporation (CHC) 
(Applicants) filed on October 7,1980, 
and October 9.1980, respectively, 
applications for preliminary permits 
[pursuant to the Federal Power Act 16 
U.S.C. |$ 791(a}-625(r}] for proposed 
Projects Nos. 3530 and 3549. both to be 
known as the Clark Canyon Dam Project 
located at the existing Clark Canyon 
Dam on the Beaverhead River in 
Beaverhead County. Montana. The 
applications are on file with the 
Commission and are available for public 
inspection. Correspondence with the 
Applicants should be directed to: Mr. 

Leo Hansen. Western Montana Electric 
Generating and Transmission 
Cooperative, 1950 West Sherwood, 
Missoula. Montana 59801; and Mr. A. 
Call Staker, 141 Milk Street. Suite 1143. 
Boston, Massachusetts 02109. Any 
person who wishes to file a response to 
this notice should read the entire notice 
and must comply with the requirements 
specified for the particular kind of 
response that person wishes to file. 

Project Description —Both proposed 
projects would utilize the existing U.S. , 
Department of the Interior (Water and 
Power Resources Service) Clark Canyon 
Dam. 

'Hie proposed Project No. 3530 would 
consist of: (1) a proposed powerhouse, 
to be located downstream of the dam. 
containing two generating units with a 
total installed capacity of 3 MW: ( 2 ) 
modification of the existing intake and 
outlet works of the dam; (3) a 400-foot 


long steel pipe; (4) approximately 15 
miles of new transmission line; and (5) 
appurtenant facilities. Applicant 
estimates the annual generation would 
average about 15 GWh, 

The proposed Project No. 3549 would 
consist of: ( 1 ) u proposed powerhouse, 
to be located downstream of the dam. 
containing two generating units with a 
total installed capacity of 5-6 MW; ( 2 ) 
modification of the existing intake and 
outlet works of the dam; and (3) 
appurtenant facilities. Applicant 
estimates the annual generation would 
average about 20-22 GWh. 

Purpose of Project —WMEGTC 
proposes to distribute the energy 
produced to the Vigilante Electric 
Cooperative of Dillon. Montana to serve 
its customers. CHC proposes to sell 
energy' produced to the Montana Power 
Company. 

Proposed Scope and Cost of Studies 
Under Permit —Both WMEGTC and 
CHC seek issuance of a preliminary 
permit for a period of 36 months, during 
which time each Applicant would 
accomplish hydrological, engineering, 
environmental, and economic feasibility 
studies on the projects and prepare 
applications for FERC licenses. 
WMEGTC estimates cost of studies 
under permit would be about $46,275. 
and CHC estimates cost of studies under 
its permit would be about $49,000. 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for the 
power, and all other information 
necessary for Inclusion in an application 
for a license. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described applications 
for preliminary permits. (A copy of the 
applications may be obtained directly 
from the Applicants.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to file a competing application 
must suhmit to the Commission, on or 
before March 27.1981. either the 
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competing application itself or a notice 
of intent to Hie a competing application. 
Submission of a timely notice of intent 
allows an Interested person to Ole the 
competing application no later than May 
28,1981. A notice of intent must conform 
with the requirements of 10 CFR $ 4.33 
(b) and (c) (1960). A competing 
application must conform with the 
requirements of 18 CFR $ 4.33 (a) and (d) 
(1980). 

Comments. Protests. or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protest about these 
applications should Hie a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR { 1.8 or $ 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in i 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protest, or 
petition to intervene must be filed on or 
before March 27.1981. 

Filing and Service of Responsive 
Documents— Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS**. 
"NOTICE OF INTENT TO FILE 
COMPETING APPLICATION". 
"COMPETING APPLICATION*', 
"PROTEST’, or "PETITION TO 
INTERVENE", as applicable. Any of 
these filings must also state that it is 
made in response to these notices of 
applications for preliminary permits for 
Projects Nos. 3530 and 3549. Any 
comments, notices of intent, competing 
applications, protests, or petitions to 
intervene must be filed by providing the 
original and those copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary. Federal Energy 
Regulatory Commission. 825 North 
Capitol Street NE„ Washington. D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer. Chief. Applications 
Branch. Division of Hydropower 
Licensing. Federal Energy Regulatory 
Commission. Room 208, 400 First St, 
NW.. Washington. D.C. 20428. A copy of 
any notice of intent, competing 
application, or petition to Intervene must 
also be served upon each representative 


of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb. 

Secretory. 

|FK Doc. tl 3M» nirvl MMl. S4S «n| 
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The above notices of determination 
were received from the indicated 
lursidictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a "D” 
after the section code. Estimated annual 
production (PROD) is in million cubic 
feet (MMcf)- An (•) preceding the 
control number indicates that other 
purchasers are listed at the end of the 
notice. 

The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
treated as confidential under 18 CFR 
275.206, at the Commission's Division of 
Public Information, Room 1000. 825 
North Capitol Street, N.E., Washington, 
D.C. 20420, 

Persons objecting to any of these 
determinations may, in accordance with 
18 CFR 275.203 and 18 CFR 275.204, file a 
protest with the Commission February 
11,1901. 

Please reference the FERC Control 
Number (JD No) in all correspondence 
related to these determinations. 

Kenneth F. Plumb. 

Secretary. 

|FR Dot 61-2003 Fifed 1-3H1. »n>) 

WUJNO COOC MSe-CI-M 


(Docket No. RM79-3) 

Natural Gas Policy Act of 1978; 

Receipt of Texas Railroad Commission 
Application for Approval of Alternative 
Filing Requirements 

AGENCY: Federal Energy Regulatory 
Commission. 

action: Notice of receipt of application 
for approval of alternative filing 
requirements. 

summary: Pursuant to 5 274.207 of the 
Commisssion's regulations (18 CFR 
274.207), the Texas Railroad 
Commission (Texas) filed an application 
for approval of alternative filing 
requirements for well determination 
applications Hied under section 102 of 
the Natural Gas Policy Act of 1978. The 
Commission hereby issues notice of 
Texas' application. 

oate: Comments on Texas' application 
are due on or before February 3.1981. 

Requests for public hearing are due no 
later than Feruary 3,1981. 

File comments and request for hearing 
with: Office of the Secretary. 825 N. 
Capitol Street. N.W., Washington. D.C 
20426. 


FOR FURTHER INFORMATION CONTACT: 

William Bushey. (202) 357-8672. 

January 19,1981. 

Take notice that on December 22, 

1980. the Texas Railroad Commission 
(Texas) filed with the Commission an 
application for approval of alternative 
filing requirements pursuant to § 274.207 
of the Commission's regulations. 

In Texas* application, two changes are 
proposed for filing requirements, which 
differ from the minimum filing 
requirements established by the 
Commission. 1 The changes concern 
filings made under section 102 of the 
NGPA: one involves new onshore wells 
under this section and the other involves 
new onshore reservoirs. Texas’ 
proposals are as follows: 

(1) Now Onshore Wells . An 
application filed under i 274.202(c)[2)(iv) 
of the Commission’s regulations must 
include a list of the deepest completion 
locations for all maker wells identified 
on the location plat. In Texas' proposed 
rules (Rules of the Railroad Commission 
of Texas, Oil and Gas Division. NGPA 
State Alternative Procedures, Rule 
051.02.04.003(b)(1)) the only completion 
depth required to be listed Is that for the 
marker well with the deepest location. 
Texas reasons that if the subject well is 
shown: to be 1000 feet deeper than the 
deepest completion depth, the subject 
well fulfills the 1000 feet deeper test for 
a new onshore well, set forth in section 
102(c)(1)(H). 

(2) New Onshore Reservoirs. Section 
274.202(d)(1)(H) requires that geological 
information be submitted to prove that 
the subject well is completed in a 
reservoir which is a new onshore 
reservoir. The proposal submitted by 
Texas (Rule 051.02.04.003(b)(2)) would 
require, in lieu of the geological data, a 
copy of Railroad Commission Form P-7 
and the order or notice of the Railroad 
Commission action designating a new 
reservoir and/or granting new field 
status for the reservoir in which the 
subject well is completed. Texas asserts 
that its technical staff reviews 
geological and engineering data prior to 
designating a new reservoir, and that 
the data reviewed is essentially the 
same as required in j 274.202(d)(1)(H). 

To avoid requiring applicants to file 
duplicative material, Texas would 
simply allow the applicant to Tile the 
Form P-7, which is evidence of its 
technical review, and designation of a 


'T*x*j make* other change* in it* filing 
requirement* which ere designed to expedite the 
well determine t ion procet*. but these change* do 
not affect the minimum filing requirement* set by 
the Commission, and therefore do not need 
Commission approval. 


new reservoir, as substantial evidence 
for the subject well. 

Interested persons are invited to 
submit written comments on Texas’ 
application. Comments should be filed 
with the Office of the Secretary. Federal 
Energy Regulatory Commission. 825 N. 
Capitol St, N.E.. Washington, D.C 
20426, on oc before February 3.1981. An 
original and fourteen conformed copies 
should be filed. Written comments will 
be available for public inspection at the 
Commission's Office of Public 
Information, during business hours. 

Any person wishing to present 
testimony, views, data or otherwise 
participate at a public hearing should 
notify the Commission in writing that 
they wish to make an oral presentation 
and therefore request a public hearing. 
Such request shall specify the amount of 
time requested at the hearing. Requests 
should be filed with the Secretary of the 
Commission no later than February 3, 
1981. 

Lois D. Cashell, 

Acting Secretary. 

|Ft Doc *1 Fifed 1-2S-01; *4» mm\ 

BtlUNO 0006 MS0-4S-M 


(Docket No. RA81-41-0001 

Thrifty Rent-A-Car Inc., of California; 
Filing of Petition for Review Under 42 
U.S.C. 7194 

Issued January 14.1981. 

Take notice that Thrifty Rent-A-Car 
Inc., of California on January 5,1981, 
filed a Petition for Review under (42 
U.S.C 7194(b) (1977) Supp.) from an 
order of the Secretary of Energy 
(Secretary). 

Copies of the petition for review have 
been served on the Secretary and all 
participants in prior proceedings before 
the Secretary. 

Any person who participated in the 
prior proceedings before the Secretary 
may be a participant in the proceeding 
before the Commission without filing a 
petition to intervene. However, any such 
person wishing to be a participant is 
requested to file a notice of participation 
on or before January 28,1981, with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. N.E.. 
Washington, D.C. 20428. Any other 
person who was denied the opportunity 
to participate in the prior proceedings 
before the Secretary or who is aggrieved 
or adversely affected by the contested 
order, and who wishes to be a 
participant in the Commission 
proceeding, must file a petition to 
interven on or before {anuary 28,1981. in 
accordance with the Commission's 
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Rules of Practice and Procedure (18 CFR 
1,8 and 1.40(e)(3)). 

A notice of participation or petition to 
intervene filed with the Commission 
must also be served on the parties of 
record in this proceeding and on the 
Secretary of Energy through John 
McKenna. Office of General Counsel. 
Department of Energy. Room 8H-025. 
1000 Independence Avenue, S.W. 
Washington. D.C. 20585. 

Copies of the petition for review are 
on file with the Commission and are 
available for public inspection at Room 
1000. 825 North Capitol St.. N.E., 
Washington. D.C. 20426. 

kennoth F Plumb. 

Secretary. 

ini ik*. tn sen Filed «») 

Siumacooc W50-S5-* 


Docket No, RP80-106-002) 

Trunkline Gas Co.; Proposed Tariff 

Change 

January 16.1981. 

Take notice that Trunkline Gas 
Company (Trunkline) on January 8.1981, 
tendered for filing Substitute Fourth 
Revised Sheet No. 21-E to its FERC Gas 
Tariff, Original Volume No. 1. An 
effective dote of December 1.1980 was 
proposed. 

Trunkline states that this substitute 
revised tariff sheet updates Section 18.25 
of Trunkline’s PGA provisions to reflect 
Trunkline's most current cost of 
purchased gas as was included in 
Trunkline’s base tariff rates as required 
by Commission orders of June 27.1980 
and August 22,1980 in Docket No. RP80- 
106. 

Copies of this filing were served on 
Trunkline’s jurisdictional customers, 
interested state commission and all 
parties to this proceeding. 

Any person desiring to be heard or to 
make any protest with reference to said 
fihng should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. N.E., Washington, D.C 
20428, In accordance with 58 1.8 and 
1 10 of the Commission's Rules of 
Tactice and Procedure (18 CFR 1.8, 

10) All such petitions or protests 
hould be filed on or before February 2, 
’T*81. Protests will be considered by the 
commission tn determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Loti D. Cashell. 

Acting Secretary. 

|FR Doc ft -OT2 F\l*d t-MI; MS ran) 

SILLING COOC H50-8-S-M 


(Docket No. ER80-678) 

Union Electric Co.; Filing 

January 18.1981 

The filing company submits the 
following: 

Take notice that on January 2,1981, 
Union Electric Company (Union) 
submitted for filing an amendment to the 
Interchange Agreement between Union 
and Iowa Southern Utilities Company. 
Said filing is in compliance with 
Commission Order No. 84. Union 
requests that said filing be incorporated 
into its filing of August 8,1980, in the 
above reference proceeding. 

A copy of this filing has been sent to 
the Iowa Southern Utilities Company. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission 825 North Capitol Street, 
N.E., Washington. D.C. 20428, on or 
before February 9,1981. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for public inspection. 

LoU D. Ca shall. 

Acting Secretary . 

(Ft Doc P)M MS *mj 

Billing COOC MS04HI 


(Docket No. CP81-110-0001 

United Gas Pipe Line Co.; Application 

January 15. 1981. 

Take notice that on December 22, 

1980, United Gas Pipe Line Company 
(Applicant), P.O. Box 1478, Houston. 
Texas 77001, filed in Docket No. CP81- 
110-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of a farm tap on a new 
site near Duson, Louisiana, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Pursuant to a letter agreement 
between Applicant and Entex, Inc. 
(Entex) dated October 28.1980. 
Applicant proposes to remove a farm 
tap from its present site on Applicant's 
existing 4-inch Dommert Well Line at 
Station 88 + 44. and reinstall it 
approximately 212 feet north of that site. 


Entex would reconnect the required 
regulator, measurement and odorization 
facilities to the tap which serves the 
Laurence Dommert irrigation pump, it is 
stated. 

Entex would reimburse Applicant for 
the estimated cost of $1,200 for the 
proposed farm tap relocation, it is 
stated. 

It is asserted the present site of the 
farm tap is located more than 200 feet 
into a cultivated bean field and 
consequently during wet weather the 
present farm tap is difficult to reach for 
meter reading and maintenance 
purposes. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 5,1981, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20428, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1,10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing wiU be held 
without further notice before the 
Commission or its designee on this 
application If no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Lois D. Cashell, 

Acting Secretary. 

(TO Doc tl-ST4 FlM *4& rail 

BILLING COOC MSO-M-M 
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[Docket No. ER61-121-OOOI 

Virginia Electric & Power Co.; Order 
Accepting for Filing and Suspending 
Proposed Rates, Granting 
Interventions, and Establishing 
Procedures 

January 13.1961. 

Virginia Electric and Power Company 
(VEPCO) filed on November 14.1980. 
riders to its charges for service to its 
wholesale municipal and rural electric 
cooperative customers (cooperatives). 1 
These riders constitute revisions in the 
rates presently in effect for these 
customers. The effect of these riders 
would be to increase VEPCO's charges 
to its municipal and cooperative 
customers by $18,442,235 on an annual 
basis, or approximately 8.4%. VEPCO 
requested that the riders be made 
effective January 13.1981. sixty days 
after filing. Notice of the filing was 
issued November 21,1980. with protests 
and petitions to intervene due on or 
before December 12,1900. 

On December 12,1980, a petition to 
intervene was filed on behalf of the 
cooperatives. The cooperatives also 
sought suspension of VEPCO’s revised 
rates for five months and a hearing on 
the lawfulness of the revised rates. On 
December 12. 1980, a petition to 
intervene was filed by Electricities of 
North Carolina (Electricities), an 
unincorporated association of 
municipalities in North Carolina and 
Virginia that own and operate municipal 
electric systems. All of VEPCO’s 
municipal customers are members of 
Electricities. Electricities protested 
VEPCO's revised rates, sought a hearing 
on the lawfulness of the revised rates 
and requested that the revised rates be 
suspended for five months. 

VEPCO stated in a letter 
accompanying its filing that the filing 
was based upon its anticipation that its 
nuclear-powered generation station. 
North Anna No. 2 would be put into 
service before the end of 1980. VEPCO 
based its projected cost of service for 
the test period calendar year 1981. on 
the assumption that North Anna No. 2 
would be in service for all of 1981. In 
answers, filed December 24.1980, to the 
petitions to intervene of the 
cooperatives and of Electricities, 
VEPCO informed the Commission that 
North Anna No. 2 was declared to be in 
commercial operation on December 14. 
1980 

VEPCO informed the Commissln in 
the letter accompanying its filing that it 
was revising its rates through the 
addition of a rider to the demand charge 
for the municipal customers in order to 


'See attachment A for rate schedule designations. 


reflect only the increased costs to 
VEPCO arising from placing North Anna 
No. 2 into service. • 

VEPCO further stated in its letter that 
it was adding riders to both the demand 
charge and the base energy charge 
applicable to the rural electric 
cooperative customers of VEPCO to 
reflect increased costs to it arising from 
placing North Anna No. 2 into service. 
VEPCO asserted that the difference in 
treatment of the two classes of 
customers arises from the terms of and 
earlier settlement agreement between 
VEPCO and the cooperatives in Docket 
No. ER78-522 under which permanent 
disposal costs associated with nuclear 
fuel are not to be collected through the 
fuel adjustment charge, as is done with 
respect to the municipal customers 
VEPCO further asserts that since 
permanent disposal costs associated 
with nuclear fuel for North Anna No. 2 
are primarily energy-related, it is 
appropriate to recover these increased 
costs through a rider to the energy 
charge to the cooperatves. 

in their petition to intervene, the 
cooperatives, in support of their request 
that the revised rates be suspended for 
five months, raised a number of different 
issues with respect to the revised rates 
filed by VEPCO. The coopera fives 
asserted that in developing its cost of 
service for the revised rates VEPCO had 
made a number of errors: (1) VEPCO 
had improperly calculated interest 
expense for lax purposes; (2) VEPCO 
had improperly included both a 
provision for nuclear fuel in rate base 
and nuclear fuel expense as an expense 
item in the development of its allowance 
for cash working capital; (3) VEPCO had 
failed to give appropriate credit to the 
demand portion of its purchase power 
expense in view of its expectation that 
North Anna No. 2 would be In service 
throughout the test period; (4) VEPCO 
had improperly allocated operation and 
maintenance expenses on a demand 
basis rather than on the basis of energy; 
(5) VEPCO had claimed an allowance 
for cash working capital based upon its 
estimate of operation and maintenance 
expenses (net of fuel and purchased 
power) for 45 days. 

The cooperatives also contended thst 
VEPCO’s approach in filing surcharges 
designed to recover only additional 
costa associated with the operation of 
North Anna No. 2 was unfair Inasmuch 
as it might be said to preclude a re¬ 
examination of the settlement rates that 
the cooperatives had previously agreed 
to. 

Electricities also put forth a number 
of reasons in support of its contention 
that VEPCO’s revised rates should be 
suspended for five months. Electricities 


contended that the revised rates would 
result in a price squeeze for at least 
those municipal customers in 
competition with VEPCO's retail rates in 
North Carolina. Electricities also 
contended that it would be inequitable 
for VEPCO’s revised rates to be 
suspended for less than the maximum 
five months in view of the past 
reliability record of VEPCO’s other 
nuclear generating stations. 
Additionally. Electricities alleged 
imprudent VEPCO management in 
support of the requested suspension J 

Electricities also contended that 
VEPCO had made two errors in its 
development of a cost of service. In 
particular. VEPCO had erred, according 
to Electricities, by overstating the test 
period projections of the sales and loads 
for the municipal customers. VEPCO 
had also erred, according to 
Electricities, in calculating its allowance 
for working cash by including nuclear 
fuel expense in its allowance for 
working cash and by understating the 
fossil fuel expense reduction when 
North Anna No. 2 went into service. 

In its responses to the filings of the 
cooperatives and Electricities, VEPCO 
contended that at most a one day 
suspension of its revised rates was 
justified in view of the fact that the 
materials in VEPCO’s filing showed a 
substantial revenue deficiency after 
allowing for VEPCO’s revised rates. 
VEPCO further denied Electricities’ 
allegation that the revised rates would 
result in a price squeeze. VEPCO stated 
that it would shortly file for a retail rate 
increase in North Carolina that would 
eliminate as a practical matter any 
chance of a price squeeze on the North 
Carolina municipal customers. 

Discussion 

Our analysis indicates that VEPCO s 
revised rates have not been shown to be 
just and reasonable and that they may 
be unjust, unreasonable, unduly 
discriminatory, preferential, or 
otherwise unlawful. Accordinly. wc 
shall accept the revised rates for filing 
and suspend them as ordered below. 

In a number of suspension orders,* we 
have addressed the considerations 


•This issue was alio raised in Docket No ER7S- 
522 and was the subject of a motion Hied by the 
Attorney General of North Carolina. In addition. « 
atafT investigation concerning such question* n in 
progess in Docket No. tNSO-14. Particularly 
mu ■much as thi* investigation la still pending, the 
Com mil* ion will not consider the allegation* of 
imprudence as an independent beau for 
determining an appropriate suspension period 

Botton Edmon Gnu Docket No- ER8O-5O0 
(August 29.1900) (five month suspension); Ahbcmo 
Power Co*. Docket Nos. ERS0>506. et al. (August 29 
1900) (one day suspension): Cleveland Electric 
Illuminating CtK Docket No- Eftao-48&. (August 22 
1900) (one day suspension). 
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underlying the Commission's policy 
regarding rate suspensions. For the 
reasons given there, we have concluded 
that rale filings should generally be 
suspended for the maximum period 
permitted by statuto where preliminary 
study leads the Commission to believe 
that the filing may be unjust and 
unreasonable or that it may run afoul of 
other statutory standards. We have 
acknowledged however, that shorter 
suspensions may be warranted in 
circumstances where suspension for the 
maximum period may lead to harsh and 
inequitable results. Such circumstances 
are presented here. Although a number 
of matters raised in this proceeding 
warrant investigation at hearing, our 
preliminary analysis reveals that the 
rates proposed by VEPCO may not 
produce excessive revenues. A nominal 
suspension should minimize any 
adverse effects on VEPCO while 
ensuring refund protection for its 
customers, especially insofar as the 
price squeeze issue is concerned. 
Accordingly, we shall exercise our 
discretion to suspend the rate schedules 
for only one day. permitting them to take 
effect subject to refund thereafter on 
January 14,1981. The investigation 
hereinafter ordered into the justness and 
reasonableness of the filed riders shall 
include consideration of the entirety of 
the relevant rate schedules for these 
customers as well as the filing in this 
docket. 

We find that participation in this 
proceeding by each of the petitioners 
may be in the public interest. 

Accordingly, we shall grant the petitions 

to intervene. 

With respect to the allegation of a 
possible price squeeze by Electricities, 
in accordance with Qommlsslon policy 
established in Arkansas Power and 
light Company , 4 we shall phase the 
price squeeze issue. This will allow a 
decision to be reached first on the cost 
of service issues. If. In the view of the 
intervenors or staff, a price squeeze 
persists, a second phase of the 
proceeding may follow. 

The Commission orders: 

(A) VKPCO's revised rates are hereby 
accepted for filing and suspended for 
one day to become effective, subject to 
refund, on January 14.1981. 

|B) The petitioners are hereby 
permitted to intervene in this 
proceeding; provided, however, that 
participation by the intervenors shall be 
limited to matters set forth in their 
petitions to intervene; and provided\ 
further, that the admission of any 
intervenor shall not be construed as 


.JP odc,t Na EK 7 * *-**. order issued August fc 

*978, 


recognition by the Commission that it 
might be aggrieved because of any order 
or orders by the Commission entered in 
this proceeding. 

(C) Pursuant to the authority 
contained in. and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the DOE Act. and by 
the Federal Power Act. particularly 
sections 205 and 206 thereof, and 
pursuant to the Commission's Rules of 
Practice and Procedure and the 
regulations under the Federal Power Act 
(18 CFR Chapter I (1979)). a public 
hearing shall be held concerning the 
justness and reasonableness of 
VEPCO's revised rates. 

(D) The Commission staff shall serve 
top sheets in this proceeding on or 
before January 14,1981. 

(E) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge for that 
purpose shall convene a conference in 
this proceeding to be held within 
approximately ten (10) days after the 
service of top sheets in a hearing room 
of the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NE.. Washington. D.C. 20248. The 
designated law judge is authorized to 
establish procedural dates and to rule 
on all motions (except motions to 
consolidate or sever and motions to 
dismiss), as provided for in the 
Commisson's Rules of Practice and 
Procedure. 

(F) We hereby order initiation of price 
squeeze procedures and further order 
that this proceeding shall be phased so 
that the price squeeze procedures begin 
after issuance of a Commission opinion 
establishing the rate which, but for a 
consideration of price squeeze, would be 


just and reasonable. The presiding judge 
may order a change in this schedule for 
good cause. The price squeeze portion of 
this case shall be governed by the 
procedures set forth in Section 2.17 of 
the Commission's regulations as they 
may be modified prior to the initiation of 
the price squeeze phase of this 
proceeding. 

(G) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

Virginia Electric Power Company 
(Docket No. ER81-121-000) 

Municipal Customers 
Filed: November 14.1980. 

Effective: January 14.1981. subject to 
refund. 

Designation and Description 

FERC Electric Tariff, 1st Revised Volume No. 

1, Original Sheet No. 4-A—Rider RS. 
Applicable to: 

Town of Bclhaven 

Town of Edenton 

City of Elizabeth City 

Town of Enfield 

Greenville Utilities Commission 

Town of Hamilton 

Town of Hertford 

Town of Hobgood 

Town of Robersonvilie 

Town of Scotland Neck 

Town of Tarboro 

City of Washington 

Town of Windsor 

Town of Blackstone 

Town of Culpeper 

Town of Eikton 

City of Franklin 

Harrisonburg FJectric Commission 
Town of Iron Gate 
City of Mdnassa 
Town of Wakefield 


Rural Electric Cooperative Customers 

Filed; (2). (5). (8), (11). (14). (17). (20). (23). (28). (32). (3S). (38). (41). (44). (47). (SOj-Augiul 11. 

1978; all others—November 14, 1900. 

Effective: January 14,1981, subject to refund. 


• 0 


Deecrpfton 


Other party 


rrw nv ty. 


N© t ID Supplement No 29 

*40.31 


Rider RC __ 

SchetMe RC—tneerrupepio 
Rider RC—Interrupts**_ 


Hu. t lo Scpplemenl No. 31. 

FPCNo 77___ 

No 1 to Supplement No 42 Rtfer RC_ 

No 44- — _ ___ Sdwduit RC—intcmjpt&e 

No I lo Supplement No 44 ,_ Rider RC—tnterruplfeie 

fpc no n ___ 


(7) SuppWmer* No. 1 to Supplement No 27 _ R«tor RC-- - 

Supplement No 29 —;-Schedule RC~V*ernjpt*4*__ 

fty Supplement No t to Supplement No 29_ Rder RC—tnterrvptti*_ _ 

FPC No 7S. ..— _ — __ 


(tO) Supplement No 1 lo S u pplement No St_ Oder RC - JL__ _ 

(tit Supplement No 56 ---- Schoduto RC-mterrvpuble 

It?) Supplement No ! to Supplement No »..._ Elder RC—mrerrupetee_ _ _ 

FPC No. SO___ 


B A-R-C Doctnc Coopered*. 

Community Dectrr Coopers**. 

Cr»Q Sutetuurf DeCtnc 
Cooper am* 


Moctlenburg Electric 
Cooper 


Northern Need Electric 
Cooper •** 
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OP«r party 


(13) Supplement No 1 to Supplement No 34- 

(14) Supptomoot No. 39 ... - ... 

Rttor RC 


Schedule RC—totem***# 


(IS) Supptomont No t to Supplement No 36- 

FPC No 52 

Rdor RC—Interrupt*# ... - 



. Pmce George Etoctoc 

(16) Supptoment No 1 to Supptoment No 30- 

ftder RC 

Cooperate© 

Schedule RC—totamip**# .... .. 


(19) Supptoment No 1 to Supplement No 36- 

FPC No 93 

fitter RC—toterupUbto 



. ..... Prince WVlUm Dectnc 

(19) Supplement No 1 to Supptoment No 46_ 


Cooperatore, 

Schedule RC—IntomjpUiie . 


(21) Supptoment No t to Supplement No 51 
enr ma ii M 

fy* trilfr Nritfri*! 



. Shenendoeh Veiny Bectoc 

(22) Supplement No 1 to Supplement No $1- 

(23) Supptoment No M. 

Oiuifr. . 

Cooperatore. 

Schedule RC—Intern***© 


(24) Supplement No 1 to Supplement No $6- 

FPC No 65 




Southtode Etoctrtc Cooporetoe 

(26) Supptoment No 1 to Supptoment No $7 ~ 
(26) Supplement No. 60.- . 

Rider RC.. . . 


Schedie RC Interrupt*#._ 


(27) Supptoment No 1 to Supptoment No 90- 

FPC No 66 

R>dor RC—4*am**hto 



TnCorPfy Etocinc Cooperative 

(29) flupptofTiont No t to fNCipInment No 33 , T — 

RkV» RC .. . . 


(29) Supptoment No 35_ 

Schedule RC—Interrupt*)*#-.. 


(30) Supplement No 1 to Supplement No 36- 

FPC No 66 

fitter RC—iraampt*e 



A>i«nute Flnrtrte Conpento— 

pi) Supptoment No 1 to Supptoment No 29 „ 



(32) Supptoment No 33 

Schedule RC—totem**** .. 


(33) Supplement No 1 to Supptoment No 33 - 

cor La ftft \ 

RPer ar ' —w—»yitoto 



.... Cepe KettrrM Dectoc 

(34) Vcitoment No 1 to Supptoment No H - - 

Rider RC .. ... 

MemberaNp Corporator 

If M „ 

Setter*# RC—totem***# 


(36) Supptoment No i to Supptoment No 19 

FPC No 90 _ 

Rider RC-totom***# 



Edgeoomb Merton County 


(97) Supplement No 1 lo 
(36) Supplement No 30 „ 
(J»> Supptoment No 1 to 
FPC No it 


No 34- 
No 30 


Rider RC 


(40) Supplement No. 1 to Supplement No 26 

(41) Supplement No 29. 


Rrder RC- 


Corporeibon 


Kalrfjw Electric Me n toe n top 
Corporaton 


(42) Supptoment No. 1 to Supplement No 26 
FPC No 92 - 


Schedule RC-totempttbto,. 


(43) Supplement No t to Supptomer* No. 30 

(44) Supplement No 40 


ftdoRC- 


(45) Supplement No 1 to Supplement No 40- 
FPC No «- 


Corporation 


Tidrtand Etoctoc Men to arahp 


(46) Supplement No t to Supptoment No 23 

(47) S u pplement No 25 . 


(46) Supplement No 1 to Supplement No 

FPC No 94- 


R*te» RC 
Schedule RC—totem***# 
R«3e* PC—Interrupt*#- 


Central Vlrgmia Efcctrc 


(49) Supplement No 1 to Supplement No 39. 

(50) Supplement No 44 . 


i RC. 


Schedtoe RC—totoruptoto- 


(51) Supplement No 1 to &pptoment No 44 fWtor RC—Intern***#. 
FPC No 101 -_„__ 


Rappahemoc* Oectoc 


(52) Supplement No 1 to Supptoment No I - 

(53) Supplement No 1 to Supptoment No 3 


Rater RC. 


Rato* RC-totempttbto 


|FR Dec 91-4975 Filed 1-49-91. 945 «/*] 
BILUNG COOE 9450-95-41 


(Docket No. EF81-5021J 

Western Area Power Administration; 
Filing 

farmery 10.1981. 

The filing company submits the 
following: 

Take notice that on December 29, 

1980. the Assistant Secretary for 
Resource Applications of the 
Department of Energy (Assistant 
Secretary) did confirm and approve, on 
an interim basis, effective January 23. 

1981, Rate Order No. WAPA-I. 


Rate Order WAPA-4 provides for 
wholesale power for the Western Area 
Power Administration's Colorado River 
Storage Project. 

Any person desiring to be heard or to 
protest said application should file e 
petition lo intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426. in accordance 
with Sections 1.6 and 1.10 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10). All such 
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petitions or protests should be filed on 
or before February 9.1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell. 

Acting Secretary. 

(TR Oat n-2K7 PVWd 1 -X6-W: *45 am) 

BILLING COOC 5450-45-44 


(Docket Nos. ER80-38 and ER80-121] 

West Texas Utilities Co.; Filing 

January 18.1981. 

The filing company submits the 

following: 

Take notice that on December 15, 

1980. West Texas Utilities Company 
submitted for filing a refund report 
pursuant to the Commission's order 
approving the settlement in the above- 
referenced proceeding. 

A copy of this filing has been sent to 
all parties to this proceeding, and to the 
Public Utility Commission of Texas. 

Any person desiring to be heard or to 
protest this filing should fUe comments 
with the Federal Energy Regulatory 
Commissioa 825 North Capitol Street, 
N-Eh Washington, D.C. 20428, on or 
before February 9,1981. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for public inspection. 

Lo« D. CashtU, 

Acting Secretary. 

P* Doc. l!-am ru«d 1-24-51. *45 an| 

BILLING COOC 5450-45-41 


(Docket No. ER80-587) 

Wisconsin Electric Power Co^ Filing 

January 18,1981. 

The filing company submits the 

following: 

Take notice that on December 18, 

1980, Wisconsin Electric Power 
^ >mpany submitted for filing a revised 
tariff sheet in complicance with the 
Commission's order, issued November 8, 
1980. in the above referenced 
proceeding. 

A copy of this filing has been mailed 
to all parties to this proceeding. 

Any person desiring to be heard or to 
protest this filing should file comments 
Wl, h the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 


N.R. Washington, D.C. 20428, on or 
before February 9.1981. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for public inspection. 

Lob D. Cashed. 

Acting Secretary. 

(FR Doc. 51-2871 Fled 1-2841; *45 «») 

BILLING COOC 5455-45-41 


(Docket No. RE61-8-000] 

Wisconsin Public Service Corp^ 
Application for Exemption 

January 18,1981. 

Take notice that Wisconsin Public 
Service Corporation on October 27,1980, 
filed an application for exemption from 
certain requirements of Part 290 of the 
Commission's regulations concerning 
collection and reporting of cost of 
service information under Section 133 of 
the Public Utility Regulatory Policies 
Act, Order 48 (44 FR 58887, October 11. 
1979). Exemption is sought from the 
requirement to file, on or before June 30, 
1982, and all future filings, information 
on the costa of providing electric service 
as specified in Subpart D, Section 
290.401(b), separate load study for the 
Michigan jurisdiction. 

In its application for exemption 
Wisconsin Public Service Corporation 
states that it should not be required to 
file the specified data for the following 
reasons: 

1. The kWh load in the Michigan 
furbdication is lets than 3% of the total 
system load. 

2. A separate load study for the Michigan 
Jurisdiction would require Wisconsin Public 
Service Corporation to implement a sample 
metering program that would be 
approximately the same size and cost for 
both the Wisconsin and Michigan 
Jurisdictions. 

Copies of the application for 
exemption are on file with the 
Commission and are available for public 
inspection. Any person desiring to 
present written views, arguments, or 
other comments on the application for 
exemption must file such information 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street. 
N.W., Washington, D.C. 20428, on or 
before 45 days following the date this 
notice is published in the Federal 
Register. Within that 45-day period such 
person must also serve a copy of such 
comments on Wisconsin Public Service 
Corporation. Attention: Mr. A. E. 


Pearson, 700 N. Adams Street, Green 
Bay, Wisconsin 54301. 

Lob D. Cashell. 

Acting Secretary. 

[PR Doc 51-287V FUed 1-45-41: *45 us] 

BILLING COOC 5450-45-41 


(Docket No. ER81-213-000] 

Detroit Edison Co.; Proposed Tariff 
Changes 

January 18.1981. 

The filing Company submits the 
following: 

Take notice that the Detroit Edison 
Company (DEC), on January 12,1981 
tendered for filing the following revised 
tariff sheets: 

FERC ELECTRIC Tariff Original Volume 
No. 1 

Third Revised Sheet No. 1 
Fourth Revised Sheet No. 4 
Fourth Revised Sheet No. 5 
Fourth Revised Sheet No. 6 
Fourth Revised Sheet No. 7 
Fourth Revised Sheet No. 8 
Fourth Revised Sheet No. 9 
Fourth Revised Sheet No. 10 
Fourth Revised Sheet No. 15 

The proposed changes would increase 
revenues from jurisdicitional sales and 
service by $8,145,000 based on the 12 
month period ending December 31.1981. 
DEC requests that the proposed rates 
and tariffs be made effective no later 
than June 1,1961. 

DEC further states that it is essential . 
that these increased revenues be made 
available to the company on the 
proposed effective date in order to offset 
rapidly increasing costs which are 
resulting in deteriorating earnings to the 
Company from this class of service. DEC 
last filed a rate increase applicable to its 
jurisdictional sales on November 21. 

1979. Since that time all costs including 
capital costs incurred by the Company 
have been subject to the continuous 
impact of inflation and other factors 
making it essentail to adjust the rates to 
meet these increased costs. 

DEC also states that copies of the 
filing were served upon the public 
utility's jurisdictional customers and the 
Michigan Public Service Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E., Washington, 
D.C. 20426, In accordance with Secitons 
1.6 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8. 
1.10). All such petitions or protests 
should be filed on or before February 8, 
1961. Protests will be considered by the 
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Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on Hie 
with the Commission and are available 
for public inspection. 

Lois D. Coshell. 

Acting Secretary. 

fPR Doc. 81-2902 Filed 1-HMTl. 8 45 tmj 

BILLING COO€ *450-45-44 


(Docket No. RA81-36-000) 

Diamond Gas & Fuel Co.; Filing of 
Petition for Review Under 42 U.S.C. 
7194 

Issued: January 15,1981. 

Take notice that Diamond Gas h Fuel 
Company on December 16,1980. filed a 
Petition for Review under 42 U.S.C. 

5 7194(b) (1977) Supp.) from an order of 
the Secretary of Energy (Secretary). 

Copies of the petition for review have 
been served on the Secretary and all 
participants in prior proceedings before 
the Secretary. 

Any person who participated in the 
prior proceedings before the Secretary 
may be a participant in the proceeding 
before the Commission without filing a 
petition to intervene. However, any such 
person wishing to be a participant is 
requested to file a notice of participation 
on or before January 30,1981, with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C 20426. Any other 
person who was denied the opportunity 
to participate in the prior proceedings 
before the Secretory or who is aggrieved 
or adversely affected by the contested 


order, and who wishes to be a 
participant in the Commission 
proceeding, must file a petition to 
intervene on or before January 30.1981. 
in accordance with the Commission's 
Rules of Practice and Procedure (18 CFR 
5518 and 1.40(e)(3)). 

A notice of participation or petition to 
intervene filed with the Commission 
must also be served on the parties of 
record in this proceeding and on the 
Secretary of Energy through John 
McKenna, Office of General Counsel. 
Department of Energy, Room 6H-025, 
1000 Independence Avenue. S.W.. 
Washington, D.C 20585. 

Copies of the petition for review are 
on file with the Commission and are 
available for public inspection at Room 
1000, 825 North Capitol St., N.E., 
Washington, D.C 20428. 

Kimneth F. Plumb, 

Secretary. 

[KK Doc 81 -2903 Filed 1-2WI 8.4A *m| 
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[Docket Nos. 079-416-002, et al.l 

Diamond Shamrock Corp.; 

Applications for Certificates, 
Abandonment of Service and Petitions 
To Amend Certificates 1 

January 16.1961. 

Take notice that each of the 
Applicants listed herein has filed an 
application or petition pursuant to 
Section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interstate commere or to abandon 
service as described herein, all as more 
fully described in the respective 
applications and amendments which are 


'ThU notice doe* no4 provide for eooaoUdatfoo 
far hearing of the several matter* covered brrein. 


on file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
February 3,1981, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 2042a petitions to 
intervene or protests in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
1.8 or 1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure a hearing will be 
held without further notice before the 
Comn\j8sion on all applications in which 
no petition to intervene is filed within 
the time required herein if the 
Commission on its own review of the 
matter believes that a grant of the 
certificates or the authorization for the 
proposed abandonment is required by 
the public convenience and necessity. 
Where a petition for leave to intervene 
is timely filed, or where the Commission 
on its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

LoU D. Cashell, 

Acting Secretary. 
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(Docket No. ESS 1-22-0001 
El Paso Electric Co.; Application 

January 19, 1961. 

Take notice that on (anuary 8.1961. El 
Pa$o Electric Company (Applicant) filed 
an application with the Federal Energy 
Regulatory Commission (Commission) 
seeking authority pursuant to Section 
204 of the Federal Power Act to issue 
'50,000 shares of Common Stock, no par 
value (New Common Stock), pursuant to 
« Dividend Reinvestment and Stock 
Purchase Plan. 

Any person desiring to be heard or to 
make any protest with reference to said 


application should, on or before 
February 8,1961, file with the Federal 
Enerv Regulatory Commission. 
Washington. D.C. 2042a petitions or 
protests in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10). Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a Petition to 
Intervene. Copies of this filing are on file 
with the Commission and are available 


for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

in* Doc Hlrd l-to-fl. 645 cm| 

BfLLIMQ COO€ 6490-6&4* 

(Docket No. CP74-122, et al ] 

Energy Terminal Services, Inc.; 
Informal Conference 

January 16,1961. 

Take notice that at 10:00 a.m. Monday, 
(anuary 28,1981, Staff will meet with 
representatives of the above-captioned 
company for the purpose of discussing 
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the technical aspect of the issues in the 
above-referenced cases. 

The conference will be held at the 
Commission's offices at 623 North 
Capitol Street, NJ2., and all interested 
parties may at their option attend 
Please contact Steven Miller. (202) 357- 
8851 for details or available space. 

Lois D. Cashed 
Acting Secretary. 

JFK Doc tl-asoe Filed in] 

B4LUMO COOC M5045-S 


lDocket No. ER81-210-000) 

Florida Power & Light Co.; Filing 
January 15.1961. 

The filing company submits the 
following: 

Take notice that Florida Power & Light 
Company (FPL) on January 9.1981 
tendered for filing a document entitled 
“Exhibit I to Service Agreement For 
Interchange Transmission Service 
Implementing Specific Transactions 
Under Service Schedules A (Emergency 
Service). B (Short Term Firm Service). C 
(Economy Interchange Service) and D 
(Firm Service) of Contracts for 
' iterchange Service.” 

FPL states that under the Exhibit, FPL 
' ill transmit power and energy for the 
Lake Worth Utilities Authority (Lake 
Worth) as is required by Lake Worth in 
the implementation of its interchange 
agreement with the Sebring Utilities 
Commission. 

FPL requests that waiver of Section 
35.3 of the Commission's Regulations be 
granted and that the proposed Exhibit 
be made effective immediately. FPL 
states that copies of the filing were 
served on the Chief of Engineering of 
Lake Worth. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. N.E.. Washington. 
D.C 20428, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 C.P.R, 

55 1.8.1.10). All such petitions or 
protests should be filed on or before 
February 0,1981. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection. 

Lob D. Ca shell. 

Acting Secretary. 

(TR Doc t1~4XP Filed 145 u»] 
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(Docket No. ER81-209-000] 

Idaho Power Co.; Filing 

January 15,1981. 

The filing Company submits the 
following: 

Take notice that on January 8.1981, 
the Idaho Power Company tendered for 
filing in compliance with the Federal 
Energy Regulatory Commission's Order 
of October 7,1978, a summary of sales 
made under the Company's 1st Revised 
FERC Electric Tariff, Volume No. 1 
(Supersedes Original Volume No. 1) 
during November, I960, along with cost 
Justification for the rate charged. 

Any person desiring to be heard or to 
protest said filing should file a protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 2042a in 
accordance with Section 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before February a 1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on Hie with the 
Commission and are available for public 
inspection. 

Loll D. Cnshcll. 

A ding Secretary. 

|vk Doc. n-aoi riled oos •*) 

BtLLtHQ COOC 1410-45-11 


| Docket Nos. ER81-46-000, ER81-47-000. 
and ERS1-48-000] 

Indiana & Michigan Electric Co.; Order 
Accepting for Filing and Suspending 
Proposed Rates, Directing Summary 
Disposition, Denying Waiver of Notice, 
Granting Waiver of Filing 
Requirements, Granting Intervention, 
Consolidating Dockets, and 
Establishing Procedures 

Issued: December 18, 198a 

On October 24. 1980, Indiana & 
Michigan Electric Company (IME) 
tendered for filing revised rates 
proposed to become effective November 
1,198a which provide for increases in 
jurisdictional revenues of approximately 
$185,946 based on the twelve month 


period ending December 31,1979. 1 In 
Docket No. ER81-48-000, IME proposes 
to increase its demand charge from 
$8.68/kW to $9.20/kW, to decrease its 
energy charge from 9.20 mills/kWh to 
9.05 mills/kWh, and to decrease its 
monthly customer charge from $2,273 to 
$1,950. In Docket No. ER81-47-000. IME 
proposes to increase its demand charge 
from $7.70/kW to $8.37/kW. to decrease 
its energy charge from 9.52 mills/kWh to 
9.50 mills/kWh, and to decrease its 
monthly customer charge from $124.18 to 
$84.47. In Docket No. ER81-48-000. IME 
proposes to increase its demand charge 
from $8.28/kW to $8.87/kW, to decrease 
its energy charge from 9.12 mills/kWh to 
8.94 miils/kW f h. and to decrease its 
monthly customer charge from $1,860 to 
$1,030. In addition, with respect to each 
of the dockets, IME seeks to synchronize 
the applicable fuel adjustment clauses 
with the new rates, resulting In new fuel 
cost bases of 7.6030 mills/kWh. 7.7076 
mills/kWh. and 7.5004 mills/kWh. 
respectively. 

Notices of the filings were issued on 
October 30,1980, with responses due on 
or before November 21,1980. Petitions to 
intervene were filed in Docket No. 
ER81-46-000 by the City of Dowagiac. 
Michigan (Dowagiac) on November 21 , 
198a in Docket No. ER81-47-000 by 
Wabash Valley Power Association. 
Fruit Belt Electric Cooperative. Jay 
County Rural Electric Membership 
Corporation, Noble County Rural 
Electric Membership Corporation. 
Paulding-Putnam Electric Cooperative, 
United Rural Electric Membership 
Corporation, Wayne County Rural 
Electric Membership Corporation, and 
Whitley County Rural Electric 
Membership Corporation (Cooperatives) 
on November 21. 198a and In Docket 
No. ER81-48-000 by Richmond Power h 
Light of the City of Richmond, Indiana 
(Richmond) on November 20.1980. 

The Cooperatives argue that the 
increase is, in actuality, substantially 
larger than IME suggests and that 
waiver of the Commission's notice 
requirements is unjustified. The 
Cooperatives seek a maximum five 
month suspension and an order 
instituting a hearing concerning the 
lawfulness of the proposed rate 
increase. In addition, the Cooperatives 


•The affectod cuitomer* of IME «rt Michigan 
Power Company (Docket No. ER81-48--OOOJ. 
Richmond Power 5 Light Company (Docket No, 

ERfl 1-45-000). and IME * rural electric oooperotirt 
cuetomere (Docket No ERS1-47-000). The ftlin** 
provide for increase* in (urtedicUonal revenue* from 
theee customer* of $72,003, 83&S4&, and S74.105, 
respectively. See Attachment A for rata schedule 
designation*. On November ia 1900. in Dockri Na 
ERB1-105-000. IME separately tendered for Wit* 
revnaed rate* for service lo its municipal whole mw 
customer*. 
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raist* a variety of cost of service and 
rate design issues. Richmond and 
Dowagiac also argue that waiver of 
notice if unjustified, and request the 

initiation of a hearing. 

Discussion 

Initially, we find that participation by 
each of the petitioners is in the public 
interest- Consequently, we shall grant 
the petitions to intervene. 

IME tendered its revised rates In 
accordance with the filing requirements 
of section 35.13 of the Commission's 
regulations, as revised by Order No. 91, 
Docket No. RM79-64, issued June 27. 

198a in order to utilize a calendar year 
1979 lest year. In Order No. 91. the 
Commission indicated that rate filings 
should generally be suspended for the 
maximum period permitted by statute 
where preliminary study leads the 
Commission to believe that the filing 
may be unjust and unreasonable or that 
it may run afoul of other statutory 
standards. We have acknowledged, 
however, that shorter suspensions may 
be warranted in circumstances where 
suspension for the maximum period may 
lead to harsh and inequitable results. 

Such circumstances have been 
presented here. The Commission notes 
that a variety of substantive contentions 
have been raised by the Intervenors, but 
that our preliminary analysis indicates 
that the proposed rates may not yield 
excessive revenues. We therefore 
believe that a five month suspension is 
unnecessary and may be inequitable to 
IME. However, in order to ensure refund 
protection for the affected customers 
pending further review, we believe we 
should exercise our discretion to 
suspend the rotes for only one day from 
sixty days after filing, permitting the 
rates to take effect subject to refund 
thereafter on December 25,1980. 

Because Docket Nos. ER81-46-000, 

ER81-47-000, and ER81-48-000 present 
common questions of law and fact, we 
shall consolidate those dockets for 
purposes of hearing and decision. 

The Cooperatives correctly note that 
IMK has reflected accumulated deferred 
investment tax credits (ADITC) in its 
capitalization at the company's claimed 
overall rate of return. The Commission 
hag previously determined that 
summary disposition is appropriate 
under these circumstances.* and we 
shall so resolve the issue in this docket. 
However, the Commission notes that the 
^ venue impact of this summary 
disposition Is relatively small In relation 
to the proposed rate increase. Moreover, 
M nole d above, our preliminary analysis 

EJ Ptoo £hctric Ok Docket No. ER7S-S2S. 
Qt °* t U«ued September 24. UT79. 


has indicated that IME's proposed rates 
may not be substantially excessive. As a 
result, we shall not require IME to refile 
its cost of service and rates at this time. 
Nonetheless, summary disposition of the 
ADITC issue shall be reflected in any 
rates finally approved by the 
Commission. 

The Commission further observes that 
IME's proposed rate schedules for the 
Cooperatives contain a tax adjustment 
clause. We shall not reject the tax 
adjustment clause, but we note that 
implementation of the clause will 
constitute a change in rate necessitating 
a timely filing with the Commission 
pursuant to section 35.13 of the 
regulations. 

The Commission orders: (A) The 
requirements of the current section 35.13 
of the Commission's regulations are 
hereby waived. 

(B) IME's request for waiver of the 
Commission's notice requirements is 
denied. 

(C) IME's proposed rates tendered for 
filing on October 24.1980, are accepted 
for filing and suspended for one day 
from sixty days after filing, to become 
effective on December 25,1980, subject 
to refund pending hearing and decision 
thereon. 

(D) IME's inclusion of ADITC in its 
capitalization at the claimed overall rate 
of return is summarily rejected. This 
determination shall be reflected in any 
rates ultimately approved by the 
Commission in this docket. 

(E) IME is hereby advised that 
implementation of its tax adjustment 
clause will require timely filing in 
accordance with the provisions of 
section 35.13 of the Commission's 
regulations. 

(F) The petitions to intervene are 
granted subject to the rules and 
regulations of the Commission; 

Provided\ however, that participation by 
the intervenors shall be limited to 
matters set forth in their petitions to 
intervene; and Provided, further, that 
the admission of the intervenors shall 
not be construed as recognition by the 
Commission that they might be 
aggrieved because of any order or 
orders by the Commission entered in 
this proceeding. 

(G) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the DOE Act and by the 
Federal Power Act. particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR, Chapter I 
(1980)], a public hearing shall be held 


concerning the justness and 
reasonableness of IME's proposed rates. 

(H) Docket Nos. ER81-48-000, ER81- 
47-000, and ER81-48-000 are hereby 
consolidated for purposes of hearing 
and decision. 

(I) The Commission staff shall serve 
top sheets in this proceeding on or 
before January 9.1981. 

(J) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference In this proceeding 
to be held within ten (10) days of the 
service of top sheets in a hearing room 
of the Federal Energy Regulatory 
Commission. 825 North Capitol Street, 
N.E., Washington, D.C 20428. The 
designated law judge is authorized to 
establish procedural dates, and to rule 
on all motions (except motions to 
consolidate or sever and motions to 
dismiss), as provided for in the 
Commission's Rules of Practice and 
Procedure. 

(K) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F Plumb, 

Secretary. 

Attachment A 

Indiana and Michigan Electric Company. 
Rate Schedule Designations 

Docket No. ERB1-48-000 

Filed October 24,1980. 

Dated: October 24.1960. 

Other Party: Michigan Power Company. 
Supplement No. 3 to Supplement No. 12 to 
Rate Schedule FPC No. 25 (Supersedes 
Supplement Nos. 1 and 2 to Supplement No. 
12 ) 

Docket No. ER81-47-000 

Filed October 24, I960. 

Dated October 24. I960. 

Designation and Other Parties 
First Revised Sheet Not. 1A and 18. Second 
Revised Sheet Nos. 1. 5 and 8, and Third 
Revised Sheet Na 4 under FERC Electric 
Tariff. First Revised Volume Na Ill 
(Schedule REC-1) (Supersede Original 
Sheet Nos. 1A. 4-1 and 16, First Revised 
Sheet Nos. 1, 5 and 6. and Second Revised 
Sheet No. 4 thereunder)—None at this time 
Supplement Na 2 to Supplement Na 6 to 
Rate Schedule FPC Nos. 44A and 446 
(Schedule REC-1; Sheets designated by the 
company os First Revised Sheet Na 16 and 
Second Revised Sheet Nos. 4.5 and 6] 
(Supersedes Supplement Na 1 to 
Supplement No. 6 to Rate Schedule FPC 
Not. 44A and 446)—United REMC 
Supplement No. 2 to Supplement No. 5 to 
Rate Schedule FPC No. 46 (Supersedes 
Supplement No. 1 to Supplement Na Si- 
Fruit 8elt Rural Electric Cooperative 
Supplement Na 2 to Supplement No. 5 to 
Rate Schedule FPC No. 48 (Supersedes 
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Supplement No. 1 to Supplement No. 5)— 
Jay County REMC 

Supplement No. 2 to Supplement No. 5 to 
Rate Schedule FPC No. 50 (Supersede* * 
Supplement No. 1 to Supplement No. 5)— 
Noble County REMC 
Supplement No. 2 to Supplement No. 5 to 
Rate Schedule FPC No. 52 (Supersede* 
Supplement No. 1 to Supplement No. 5)— 
Paulding-Putnam Electric Cooperative 
Supplement No. 2 to Supplement No. 5 to 
Rate Schedule FPC No. 54 (Supersedes 
Supplement No. 1 to Supplement No. 5>— 
Wayne County REMC 
Supplement No. 2 to Supplement No. 5 to 
Rate Schedule FPC No. 56 (Supersedes 
Supplement No. 1 to Supplement No. 5)— 
Whitley County REMC 
Docket No ER81-48-000 

Filed: October 24.1980. 

Dated: October 24,1980. 

Other Party: City of Richmond, Indiana. 
Supplement No. 3 to Supplement No. 1 to 
Rate Schedule FERC No. 70 (Supersedes 
Supplement Nos. 1 and 2 to Supplement No. 

U 

(in Doc n-rsoQ RW ess •«] 

BILLING COOC MSO-aa-iI 


(Docket No. ER81-208] 

Iowa Public Service Co; Filing 

January 15.1981. 

The filing Company submits the 
following: 

Take notice that Iowa Public Service 
Company on January 6.1981 tendered 
for filing a document entitled: "United 
States Department of Energy Western 
Area Power Administration 
Interconnection Contract with Iowa 
Public Service Company (345-kV 
interconnection at Sioux City)". 

This interconnection agreement would 
establish a 345 kV point of 
interconnection at the Western Area 
Power Administration’s Sioux City 
Substation Near Sioux City, Iowa and 
sets forth the terms and condtions of 
such Interconnection. 

A copy of this filing was served upon 
the Western Area Power 
Administration. 

Any person desiring to be heard or to 
protest said Application should file a 
petition to intervene of protest with the 
Federal Energy Regulatory Commission. 
825 North Capital Street. N.E.. 
Washington. D.C. 20428 in accordance 
with Sections 1.8 and 1.10 or the 
Commission's Rules of Practice and 
procedure (18 C.F.R. 1.8,1.10). All such 
petitions or protests should be filed on 
or before February 4,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serv e to make 
protestants parties to the proceeding. 
Any person wishing to become a party 


must file a Petition to Intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Lot* D. Ca shell. 

Acting Secretary. 

(PR Doc n-ano flM *m| 

BIUJHG COOC MSO-tfr-M 


(Docket No. ER80-793-0011 
Kansas Gas and Electric Co.; Filing 

January 1981. 

The filing company submits the 
following: 

Take notice that on )anuary 8,1981. 
Kansas Gas and Electric Company 
(KGE) submitted for filing an 
amendment to its proposed Electric 
Service Agreement and related 
schedules (collectively referred to as 
Agreement) with the City of Burlington, 
Kansas. 

The propose Agreement was 
originally filed on September 22,1900 
and designated Docket No. ELR80-793- 
000. KGE states that it is submitting the 
amendment so as to clarify certain 
language in the proposed agreement. 

A copy of this filing has been serv ed 
upon the City of Burlington, Kansas and 
the Kansas Corporation Commission. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20428 on or 
before February 9.1981. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for public inspection. 

LoU D. Cashell. 

Acting Secretary. 

(TO Doc- SI-911 Fttod 8.45 «m| 

BILLING COOC 44SO-44-* 


American Natural Gas Production Co. 
at al.; (Rata Schedules 

December 18,1900. 

In the matter of American Natural Gas 
Production Company, et al. Rate 
Schedule No. 51. et a/.). Gulf Oil 
Corporation (Docket No. SA80-138), 
Diamond Shamrock Corporation (Docket 
Noa. SA80-143 and SA80-144), and 
Amoco Production Company (Docket 
No. R180-15): Order granting blanket 
waiver of $ 154 94 (h)(2)(iii) for specified 
period, accepting notices of change In 
rate and terminating dockets. 

This order grants a blanket waiver of 
Section 154.94 (h)(2)(iii) of the 
Commission’s regulations with regard to 
the 30 day filing requirement for all 


notices of change In rate filed by 
producers prior to the date of issuance 
of this order or within sixty days of the 
date of issuance of this order which 
cover gas subject to Sections 102(d) and 
108 of the Natural Gas Policy Act of 1978 
(NGPA). The order also accepts for filing 
and grants waiver with respect to 
certain notices of change in rate filed by 
producers relating to the above subject. 1 
Finally, the order terminates certain 
dockets involving this same subject as 
moot. 

Order No. 25 • expanded the blanket 
affidavit filing procedures established 
by Order No. 15 * to gas determined to 
be eligible for Section 102(d) and 108 
rates under the NGPA. Producers must 
file a notice of change in rate and a 
revised blanket affidavit for each rate 
schedule after a final determination of 
eligibility has been made. Pursuant to 
Section 154.94 (h)(2)(iii). if these filings 
are made within 30 days of the date of a 
final determination, then the rate, as 
adjusted for the monthly inflation 
adjustment authorized under the NGPA, 
is effective on either the date of initial 
delivery of the gas or the date of the 
final determination itself, whichever 
date is later. But. if these filings are not 
made within this 30 day period after a 
final determination, the notice of change 
in rate is not effective until 30 days after 
the actual filing date. 

A determination by a jurisdictional 
agency becomes final 45 days after 
receipt by the Commission unless the 
Commission takes action to reverse or 
remand such determination or requests 
additional information pursuant to 
Section 275.202 of the regulations. 
Notices of Determinations by 
Jurisdictional Agencies are published in 
the Federal Register by the Commission 
within 30 days after receipt of 
determinations. Producers rely upon the 
Federal Register to calculate the date a 
determination becomes final and the 30 
day filing period begins to run. 

The producers cite various reasons as 
grounds for waiver of Section 154.94 
(h)(2)(Ui). among them confusion as to 
the filing requirements themselves, 
difficulties in monitoring the large 
number of determinations, and 
inadequacies in the noticing procedure 
for final determinations. 

Taking into consideration the 
difficulties encountered by producers in 
meeting the 30-day filing period, the 
Commission finds good cause exists to 
waive Section 154.94 (h)(2)(lu) in order 
to permit untimely filed notices of 


1 The** producer* and their rate »ch*dul^» a» 
lifted in the Appendix. 

>44 FR 19387. 

*43 FR 56758. 
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change in rate for sales of gas governed 
by Sections 102(d) and 106 of the NGPA 
to become effective on either the date of 
final determination or the date of initial 
dehvery, whichever is later. 4 The 
CommiMion intends that this waiver 
shall apply to ell such sales of 102(d) 
and 108 gas where notices of change in 
rate, filed pursuant to a final 
determination, are on file with the 
Commission at the present time or are 
filed within 60 days of the date of 
issuance of this order. Requests for 
waiver of the 30-day period need not 
accompany notices of rate change made 
during this 60-day period. The 
Commission emphasizes that this is a 
one time only waiver and that producers 
are expected to comply fully with the 30- 
day filing requirement in the future. 

Gulf Oil Corporation, Diamond 
Shamrock Corporation, and Amoco 
Production Company initiated 
adjustment proceedings to obtain 
waiver of Section 154.94 (h)(2)(iii). Since 
we have granted a blanket waiver, and 
aQ three producers have filed notices of 
rate change, there is no reason to 
continue these dockets, and they will be 
terminated. 

Consistent with the above, we shall 
accept for filing effective as of their 
respective dates of final determination 
or date of initial delivery, whichever is 
later, the notices of change in rate listed 
in the Appendix. 

The Commission orders: 

(A) Waiver of the 30-day filing 
requirement of Section 154.94 (h)(2)(iil) 
is hereby granted for all notices of 
change in rate covering gas subject to 
Sections 102(d) and 108 of the NGPA 
which were filed, pursuant to a final 
determination, either prior to the date of 
issuance of this order or within 60 days 
thereafter. 

(B) The notices of change listed on the 
attached Appendix are accepted to be 
effective as of their .respective dates of 
final determination or date of initial 
delivery, whichever is later. 

(C) Docket Nos. SA80-138, SA80-143. 
SA80-144 and R180-15 are moot and 
hereby terminated. 
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summary disposition, denying waiver of 
notice, granting waiver of filing 
requirements, granting intervention, 
consolidating dockets, and establishing 
procedures. 

On October 24,1980, Indiana & 
Michigan Electric Company (IME) 
tendered for filing revised rates 
proposed to become effective November 
1,1980, which provide for increases in 
jurisdictional revenues of approximately 
$185,948 based on the twelve month 
period ending December 31.1979. 1 In 
docket No. ER81-48-00Q, IME proposes 
to increase its demand charge from 
$8.68/kW to $9.20/kW, to decrease its 
energy charge from 9.20 milie/kWh to 
9.05 mills/kWh. and to decrease its 
monthly customer charge from $2,273 to 
$1,500. In Docket No. ER81-47-600, IME 
proposes to increase its demand charge 
from $7.70/kW to $8.37/kW. to decrease 
its energy charge from 9.52 mills/kWh to 
9.50 mills/kWh, and to decrease its 
monthly customer charge from $124.18 to 
$84.47. In Docket No. ER81-48-000. IME 
proposes to increase its demand charge 
from 8.26/kW to $8.67/kW. to decrease 
its energy charge from 9.12 mills/kWh to 
8.94 mills/kWh. and to decrease its 
monthly customer charge from $1,660 to 
$1,030. In addition, with respect to each 
of the dockets, IME seeks to synchronize 
the applicable fuel adjustment clauses 
with the new rates, resulting in new fuel 
cost bases of 7.6030 mills/kWh. 7.7076 
mills/kWh. and 7.5004 mills/kWh. 
respectively. 

Notices of the filings were issued on 
October 30,1980, with responses due on 
or before November 21,1980. Petitions to 
intervene were filed in Docket No. 

ER81-46-000 by the City of Dowagiac, 
Michigan (Dowagiac) on November 21, 
I960; in Docket No. ER81-47-000 by 
Wabash Valley Power Association, 

Fruit Belt Electric Cooperative, Jay 
County Rural Electric Membership 
Corporation, Noble County Rural 
Electric Membership Corporation, 
Paulding-Putnam Electric Cooperative, 
United Rural Electric Membership 
Corporation, Wayne County Rural 
Electric Membership Corporation, and 
Whitley County Rural Electric 
Membership Corporation (Cooperatives) 
on November 21,1980; and in Docket 
No. ER81-48-000 by Richmond Power A 


By the Commission. 
Ksoocth F. Plumb, 

Sectary. 


'Thi* Commission baa previously waived Section 
^ Amoco Production Company. #/ aL 

r* Schedule No. SIS ot aL “Order Waiving 
Section 154.94 fh)(2M«i). issued |uly 9.1900. 


[Docks! Nos. ER81-46-000, ER81-47-000, 
and ER81-48-0001 

Indiana & Michigan Electric Co.; Rates 

December 18,1900. 

Order accepting for filing and 
suspending proposed rates, directing 


1 The affocted customers of IME arc Michigan 
Power Company (Docket No, ER81 -46-000). 
Richmond Power a Light Company (Docket No. 

ERB1-40-000). end IME’a rural eUrctric cooperative 
customers (Docket No ER31-47-000). The filings 
provide (or increases in jurisdictional revenues from 
these customers of *72.903. $38.84*. and S74.19S, 
respectively. See Attachment A for rate schedule 
designations On November 10.1980, In Docket No. 
ERSl-108-000. IMF. separately tendered for filing 
revised rates for service to its municipal whole** ale 
customers. 
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Light of the City of Richmond, Indiana 
[Richmond) on November 20.1980. 

The Cooperatives argue that the 
increase is. in actuality, substantially 
larger than IME suggests and that 
waiver of the Commissions notice 
requirements is unjustified. The 
Cooperatives seek a maximum five 
month suspension and an order 
instituting a hearing concerning the 
lawfulness of the proposed rate 
increase. In addition, the Cooperatives 
raise a variety of cost of service and 
rate design issues. Richmond and 
Dowagiac also argue that waiver of 
notice is unjustified. and request the 
initiation of a hearing. 

Discussion 

Initially, we find that participation by 
each of the petitioners is in the public 
interest. Consequently, we shall grant 
the petitions to intervene. 

[ME tendered its revised rates in 
accordance with the filing requirements 
of section 35.13 of the Commission's 
regulations, as revised by Order No. 81, 
Docket No. RM79-84. issued June 27. 

1980. in order to utilize a calendar year 
1979 test year. In Order No. 91. the 
Commission indicated that until the 
revised filing regulations become 
effective on December 27,1980. it would 
waive the requirements of the current 
section 35.13 for those utilities that seek 
to implement the revised cost of service 
format. Although IME has not 
specifically requested waiver of the 
requirements of the current section 
35.13, the Commission regards such a 
request as implicit in LME's submittals , 
and finds that waiver of the 
requirements of the current section 35.13 
is warranted. 

IME has requested waiver of the 80- 
• *ay notice requirement of section 35.3 of 
the commission's regulations in order to 
allow an effective date of November 1, 
1H80. IME states that the proposed rates 
represent a nominal increase, and 
constitute only a technical filing 
designed to create a locked-in period 
with respect to rates which have been in 
effect, subject to refund since December 
23,197a According to IME, the purpose 
for creating such a locked-in period is to 
limit IME*s exposure to refunds which 
might result if a recent initial decision 1 
respecting the earlier rates is affirmed 
by the Commission. As indicated above, 
the intervenors contend that the 
Commission should deny IMF's request 
because the increase in rates is not 
minimal, but rather is substantial in 
comparison to rates which might be 


• Indiana P Michigan Electric Co.. Docks! No*. 
ER7S-379. et oL Initial Decision, issued June 18, 
lead 


expected on the basis of the pending 
Initial decision. The intervenors assert 
that IME's proposal could substantially 
eliminate refund protection in the earlier 
proceeding. Upon consideration, the 
Commission finds that IME’s arguments 
do not constitute the requisite showing 
of good cause for waiver of the notice 
requirements, as required by section 
35.11 of the Commission's regulations. 
The request will therefore be denied. 

Considering the allegations raised by 
the intervenors. we find that the 
proposed rates have not been shown to 
be just and reasonable and may be 
unjust, unreasonable, unduly 
discriminatory, preferential, or 
otherwise unlawful. Accordingly, wc 
shall accept the proposed rates for filing 
and suspend them as ordered below. 

In a number of suspension orders, 4 we 
have addressed the considerations 
underlying the Commission's policy 
regarding rate suspensions. For the 
reasons given there, we have concluded 
that rate filings should generally be 
suspended for the maximum period 
permitted by statute where preliminary 
study leads the Commission to believe 
that the filing may be unjust and 
reasonable or that it moy run afoul of 
other statutory standards. We have 
acknowledged, however, that shorter 
suspensions may be warranted in 
circumstances where suspension for the 
maximum period may lead to harsh and 
inequitable results. Such circumstances 
have been presented here. The 
Commission notes that a variety of 
substantive contentions have been 
raised by the intervenors, but that our 
preliminary analysis indicates that the 
proposed rates may not yield excessive 
revenues. We therefore believes that a 
five month suspension is unnecessary 
and may be inequitable to IME. 
However, in order to ensure refund 
protection for the affected customers 
pending further review, we believe we 
should exercise our discretion to 
suspend the rates for only one day from 
sixty days after filing, permitting the 
rates to take effect subject to refund 
thereafter on December 25.1980. 
because Docket Nos. ER81-46-000, 
ER81-47-000, and ER81-48-000 present 
common questions of law and fact, we 
shall consolidate those dockets for 
purposes of hearing and decision. 

The Cooperatives correctly note that 
IME has reflected accumulated deferred 
investment tax credits (ADITC) in its 
capitalization at the company's claimed 


^ Boston Edison Co.. Docket No. ER80-S0S 
(August 29. iwao) (five month suspension). Alabama 
Power Co.. Docket No*. ER80-508, et al (August 29, 
I960) (one day suspension); Cleveland Electric 
Ulununaling Co. Docket No. ERflO-iltft (August 22. 
I960) (one dey suspension) 


overall rate of return, the Commission 
has previously determined that 
summary disposition is appropriate 
under these circumstances, 4 and we 
shall so resolve the issue in this docket 
However, the commission notes that the 
revenue impact of this summary 
disposition is relatively small in relation 
to the proposed rate increase. Moreover, 
as noted above, our preliminary analyst* 
has indicated that IME's proposed rates 
may not be substantially excessive. As a 
result, we shall not require IME to refile 
its cost of service and rates at this time. 
Nonetheless, summary disposition of the 
ADITC Issue shall be reflected in any 
rates finally approved by the 
Commission. 

The Commission further observes that 
IME's proposed rate schedules for the 
cooperatives contain a tax adjustment 
clause. We shall not reject the tax 
adjustment clause, but we note that 
implementation of the clause will 
constitute a change in rate necessitating 
a timely filing with the Commission 
pursuant to section 35.13 of the 
regulations. 

The Commission orders: 

(A) The requirements of the current 
section 35.13 of the Commission's 
regulations are hereby waived. 

fB) IME’s request for waiver of the 
Commission’s notice requirements is 
denied. 

(C) IME’s proposed rates tendored for 
filing on October 24.1980, are accepted 
for filing and suspended for one day 
from sixty days after filing, to become 
effective on December 25, I960, subject 
to refund pending hearing and decision * 
thereon. 

(D) IME's inclusion of ADITC in its 
capitalization at the claimed overall rate 
of return is summarily rejected. This 
determination shall be reflected in any 
rates ultimately approved by the 
Commission in this docket. 

(E) IME is hereby advised that 
implementation of its tax adjustment 
clause will require timely filing in 
accordance with the provisions of 
section 35.13 of the Commission’s 
regulations. 

(F) The petitions to Intervene are 
granted subject to the rules and 
regulations of the Commission; 
Provided, however, that participation by 
the intervenors shall be limited to 
matters set forth in their petitions to 
Intervene; and Provided, further, that 
the admission of the intervenors shall 
not be construed as recognition by the 
Commission that they might be 
aggrieved because of any order or 


El Paso Electric Co. Docket No EJV&-S* 
girder issued September 24.197&. 
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orders by the Commission entered in 
this proceeding. 

|G) Pursuant to the authority 
contained In and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the DOE Act and by the 
Federal Power Act. particularly sections 
203 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act [18 CFR. Chapter I 
(I960)), a public hearing shall be held 
concerning the justness and 
reasonableness of IME's proposed rates. 

(H) Docket Nos. ER81-46-000, ER81- 
47 - 000 , and ER81-48-000 are hereby 
consolidated for purposes of hearing 
and decision. 

(I) The Commission staff shall serve 
top sheets in this proceeding on or 
before January 9.1981. 

0) A presiding administrative law 
jodge, to be designated by the Chief 
Administrative Law fudge, shall 
convene a conference in this proceeding 
to be held within ten (10) days of the 
service of top sheets in a bearing room 
of the Federal Energy Regulatory 
Commission, 825 North Capitol Street. 
.VE.. Washington. D.C. 20426. The 
designated law judge is authorized to 
establish procedural dates, and to rule 
on all motions (except motions to 
consolidate or sever and motions to 
dismiss), as provided for in the 
Commission's Rules of Practice and 
Procedure. 

(K) The Secretary shall promptly 
publish this order in the Federal 

Register. 

By the Commission. 

Krooeth F. Plumb, 

Secretary. 

Attachment A—Indiana and Michigan 
Electric Company, Rate Schedule 

Designations 

Docket No. ER81-48-000 

Filed: October 24.1980. 

Dated October 24.198a 
Other Party: Michigan Power Company. 
Supplement No. 3 to Supplement No. 12 to 
Rate Schedule FPC No. 25 (Supersedes 
Supplement No*. 1 and 2 to Supplement No. 

UJ 

Docket No ER81-47-000 
Filed October 24.1980. 

Dated: October 24. I960. 

fo's fgna lion and Other Parties 
Fwt Revised Sheet Nos. 1A and 16. Second 
Revised Sheet Nos. 1.5 and 6. and Third 
Revised Sheet No. 4 under FERC Electric 
Tariff. First Revised Volume No. Ul 
(Schedule REC-1) (Supersede Original 
Sheet Nos. 1A. 4-1 and 18, First Revised 
Sheet Nos. 1,5 and 6, and Second Revised 
Sheet No. 4 thereunder)—None at this lime 
supplement No. 2 to Supplement No. 8 to 
Rate Schedule FPC Nos. 44A and 44B 


(Schedule RKC-1: Sheets designated by the 
company as First Revised Sheet No. 16 and 
Second Revised Sheet Noa. 4. 5 and 6) 
(Supersedes Supplement No. 1 to 
supplement No. 6 to Rate Schedule FPC 
Nos. 44A and 44B)—United REMC 
Supplement Na 2 to Supplement No. 5 to 
Rate Schedule FPC No. 48 (Supersedes 
Supplement No. 1 to Supplement No. 5>— 
Fruit Belt Rural Electric Cooperative 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D" 
after the section code. Estimated annual 
production (PROD) is in million cubic 
feet (MMcf)- An (*) proceeding the 
control number indicates that other 
purchasers are listed at the end of the 
notice. 

The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
treated as confidential under 18 CFR 
275.206, at the Commission's Division of 
Public Information. Room 1000. 825 
North Capitol Street. N.E., Washington. 

D C. 20428. 

Persons objecting to any of these 
determinations may. in accordance with 
18 CFR 275.203 and 18 CFR 275.204, file a 

K itest with the Commission on or 
ore February 11.1981. 

Please reference the FERC Control 
Number (JD No) in ail correspondence 
related to these determinations. 

Kenneth F. Plumb, 

Secretory. 
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The above notices of determination 
nw received from the indicated 
jurisdictional agencies by the Federal 
E&eTgy Regulatory Commission pursuant 
u, the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations arc indicated by a M D M 
after the section code. Estimated annual 
production (PROD) is in million cubic 
[MMcfy An (*) proceeding the 



notice. 

The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
treated as confidential under 18 CFR 
275 . 206 . at the Commission’s Division of 
Public information. Room 1000. 825 
North Capitol Street. N.E., Washington. 

D C 20428. 

Persons objecting to any of these 
determinations may. in accordance with 
18 CFR 275.203 and 18 CFR 275204. file a 

protest with the Commission on or \ 

before February 11.1981. — 

Please reference the FERC Control 
Number (JD No) in all correspondence * 
related to these determinations. 

Keaneth F Plumb. 

Secnrtar)'. 

7 * Dot fl »45 Filed l-aa-fl: *45 mb] 

SUJNOCOOC 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
nod 18 CFR 274.104. Negative 
determinations are indicated by a TT 
after the section code. Estimated annual 
production (PROD) is in million cubic 
feet (MMcf). An (* *) proceeding the 
control number indicates that other 
purchasers are listed at the end of the 
ootice. 

The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
tinted as confidential under 18 CFR 
275.200, at the Commission’s Division of 
Public Information. Room 1000, 825 
North Capitol Street. N.E.. Washington. 
D.C 20426. 

Persons objecting to any of these 
determinations may, in accordance with 
18 CFR 275.203 and 18 CFR 275.204. file a 
protest with the Commission on or 
before February 11,1981. 

Please reference the FERC Control 
Number (JD No) in all correspondence 
related to these determinations. 

Konoeth F Plumb, 

Secretary. 

Doc #13H* Fit* l-M-tt 844 «m) 

■UMi CODE 44 $9-44-41 


(Docket No. CPS1-139-000) 


Southern Energy Co. et aL Order 
Clarifying and Granting Waivers of 
Emergency Regulations 

b*acd: January 16,1981. 

Before Commissioners: Georgians 
Sheldon. Acting Chairman; Matthew 
Holden, Jr., George R. Hall and J. David 

Hughes. 

On January 14,1981, Southern Energy 
Company (Southern Energy), 1 Southern 
Natural Gas Company (Southern 
Natural) 1 and Boston Cas Company 
(Boston Gas) (hereinafter collectively 
referred to as “the applicants") filed In 
Docket No. CP81-139-0U0 a petition 
pursuant to { 1.7(b) and S 157.52 of the 
Commission's Regulations for a waiver 


Southern Energy. « Delaware corporation bat 
JJ t** 10 **! placa of bu«in*«* in Birmingham. 
Abhama. la • "natural-gas company" within tha 
«f tha Natural Gaa Act at heretofore to t 
£5* Commiwiaa tn tha ordar of June 2A 1972. i 
No*. CP78-41. et al . (47 fpc 1024). 

‘Southern Natural a Delaware Corporation 
it* principal placa of twain*** in 
w-'Qgham. Alabama, la a "natural-gaa coopan 
22““"“Nt of tba Natural Cat Act a* 
wolnre found by tha Gmaftstioa tn the order 
jj*** *4.1971, in Docket No CP7J-91B (30 FFf 


and clarification of certain requirements 
of Subpart G, part 157, of the 
Commission's Regulations regarding 
emergency sales of natural gas, all as 
more fully described in the petition. 

The applicants seek a waiver and 
clarification of the emergency gas sale 
Regulations to enable Southern Energy 
end Boston Gas* to go forward with an 
agreement whereby Southern Energy 
would provide emergency volumes of 
LNC to Boston Gas in exchange for 
thermally equivalent volumes of LNG to 
be redelivered by Boston Gas at a later 
date. 4 

Boston Gas and other customers of 
DOMAC are currently facing an 
emergency supply shortage on their 
systems in part because of the 
abnormally cold weather in New 
England and in part because of the 
current unavailability of Algerian LNG 
deliveries to DOMAC. Boston Gas* 
efforts to seek other alternative sources 
of gas have been unsuccessful. Boston 
Cas states that the proposed LNG 
shipment is the only available major gas 
supply and is essential to serve the peak 
day requirements of Boston Gas and the 
DOMAC customers it represents. 

Under the proposed exchange 
agreement. Southern Energy will deliver 
approximately 1.3 Bcf equivalent of LNG 
from storage to an LNG tanker chartered 
by Boston Gas at Southern Energy's 
LNG terminal at Elba Island, Georgia. 
The LNG will then be transported and 
delivered to DOMAC's LNG terminal 
and redelivered to Boston Gas and the 
other affected DOMAC customers. 
Boston Gas will return to Southern 
Energy at Elba island, by tanker or other 
mutually agreeable means, a thermally 
equivalent volume of LNG plus an 
amount equivalent to that consumed 
and lost by Southern Energy tn 
delivering or receiving redelivery of the 
LNG. These volumes will be returned as 
soon as possible, but in no event later 
than May 1.1981. 

Southern Energy is to be compensated 
by Boston Gas for providing the LNG at 
a negotiated rate of $5.00 per MMBtu 
plus the cost of any additional facilities 
necessary for the delivery and 
redelivery of the I*NG and any expenses 
incurred by Southern Energy in effecting 
the delivery and redelivery of the LNG 
to and from Boston Gas. The $5.00 per 


1 Bo*ton Gaa i» acquiring liquefied natural gat 
(INC) for (U own are and for the qm of other 
Quatomar* of Du trig** of Mataachueett* (DOMAC) 
who have elected to receive • portion of the LNC 
ohtpmant herein permitted. 

* | 137.44(b) define* ■ "tele of emergency gaa" to 

Include an "exchange of natural ga* to alleviate an 
emergency ... between a qualified **Uer and a 
qualified (mrebarer. provided that tha volume* 
exchanged are paid back within 180 day* after the 

termination of deliveries of emergency natural g*a7 


MMBtu charge is intended to 
compensate Southern Natural and its 
customers for rates paid with respect to 
Southern Energy's holding of LNG at 
Elba Island. 

In addition to the redelivery of an 
equivalent volume of LNG. it is 
contemplated that Boston Cat may 
.return some additional quantities of 
LNG to Southern Energy's Elba Island 
terminal, subject to the capacity and 
operating requirements of Southern 
Energy* and Southern Natural's facilities. 
In such event Southern Natural would 
deliver for Boston Gas* account an 
amount of natural gas thermally 
equivalent to the additional volumes to 
a third-party transporter connected with 
Southern Natural's pipeline system. 
Boston Cas will reimburse Southern 
Natural and Southern Energy for their 
actual costs incurred in handling the 
additional LNG. 

Execution of the proposed exchange 
requires certain clarification and 
waivers of the Commission's emergency 
gas sale Regulations. First, there is the 
issue of whether Southern Energy is a 
"qualified seller" under { 157.48(b) of 
the Regulations. That section defines a 
qualified seller to mean "any intrastate 
pipeline, interstate pipeline, distribution 
company or person described in section 
1(c) of the Natural Gas Act" Although 
Southern Energy is a natural gas 
company by virtue of its sales to 
Southern Natural (its sole customer, 
with the exception of the proposed 
transaction), it believes it may not fit 
within the definition of a "qualified 
seller." Therefore. Southern Energy 
requests a waiver of the definition of 
"interstate pipeline" in $ 157.48(d) which 
speaks of natural gas companies 
engaged in the transportation of gas "by 
pipeline." To the extent necessary, we 
shall waive the definitional 
requirements of §5 157.40(d) and (b) to 
permit Southern Energy's participation 
in this emergency transaction. 

Second. Southern Energy requests any 
necessary waivers of the rate provisions 
of 1 157.49(a) of the Regulations. Section 
157.49(a) provides that emergency sales 
by interstate pipelines are to be made at 
rates prescribed in their tariffs. Section 
157.49(a) is not readily applicable to this 
exchange because Southern Energy had 
no sale or transportation rate schedule 
on file for such a transaction. Thus, the 
charge to be paid Southern Energy has 
been negotiated. For rate purposes, we 
find that Southern Energy may be 
treated in this transaction as though it 
was an interstate pipeline and that a 
waiver of i 157.49(a) should be granted. 
The Commission is satisfied that the 
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negotiated rate is in the public interest 
and should be permitted. 

Third. Southern Energy and Southern 
Natural request a waiver and 
clarification of $ 157.50(a) of the 
Regulations which requires that all 
revenues received from emergency 
transactions in excess of the sum of the 
cost of purchased gas (which does not 
apply here), less one cent per Mcf 
allowance for out of pocket costs, be 
credited to account No. 191. 
"Unrecovered Purchased Gas Costs." 

The applicants propose that Southern 
Natural credit the $5.00 per MMBtu 
received by Southern Energy to 
Southern Natural's Account No. 191. on 
condition that all amounts so credited 
shall be applied to reduce refunds, if 
any. which Southern Natural or 
Southern Energy may be required to 
make by a final and non-appealable 
order in Southern Natural Gas Co.. 
Docket No. RP8O-130. The proceeding in 
Docket No. RP80-138 involves, inter 
olio. an investigation of the activities of 
Southern Natural and Southern Energy 
regarding the minimum bill provision of 
Southern Energy's tariff governing I.NG 
supplies sold to Southern Natural. The 
issue there is whether, under the terms 
of Southern Energy's tariff, deliveries of 
LNG to Southern Natural have ceased, 
thereby triggering the minimum bill 
provision. We find in these 
circumstances that $ 157.50(a) should be 
waived to permit Southern Natural to 
credit the $5.00 per MMBtu rate received 
by Southern Energy to Southern 
Natural's Account No. 191. While we 
will permit crediting of the full amount, 
we cannot now find that refunds may 
not ultimately be required in the 
proceeding in Docket No. RP80-136. We 
will, nevertheless, assure Southern 
Energy and Southern Natural that 
recognition will be given to the fact that 
these revenues were credited. 

Because of the emergency 
circumstances presented by the 
applicants' filing of January 14.1981, and 
the need for prompt action on the part of 
the Commission, good cause exists for 
issuance of this order without prior 
notice. In these circumstances, wc shall 
direct the Secretary to cause prompt 
publication of this order in the Federal 
Register. 

The Commission finds: 

Pursuant to 1 157.52 of the 
Commission's Regulations, the public 
interest requires the waivers provided 
for herein. 

The Commission orders: 

(A) Consistent with the foregoing 
discussion, the applicants' request for 
clarification and waiver, as required, of 
the Commission's Emergency 


Regulations (§ 157.45. el soq.) is hereby 
granted. 

(B) The Secretary shall cause prompt 
publication of this order in the Federal 
Register. 

By the Commission 
Lois D. Cashel!, 

Acting Secretary. 

tnt Dot S1-2M0 FU*d MS «m| 

BOUJMQ COOC M50 #S*M 


| Project No. 3648-0001 


Suncook Power Corp.; Application for 
Preliminary Permit 


January 14,1961. 

Take notice that the Suncook Power 
Corporation (Applicant) Filed on 
November 3,1980. an application for 
preliminary permit [pursuant to the 
Federal Power Act. 16 U.S.C. 58 791(a)- 
825(r)] for proposed Project No. 3848 to 
be known as the Quinebaug Project 
located on the Quinebaug River in 
Windham County. Connecticut The 
application is on Hie with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Peter C. Kasch, Suncook Power 
Corporation, 1330 Boylston Street, Suite 
512. Chestnut Hill, Massachusetts 02187. 
Any person who wishes to Die a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 


file. 

Project Description —The proposed 
project would consist of: (1) the existing 
dam. consisting of a spillway 130 feet 
long and 14 feet high and an overflow 
structure 120 feet long: (2) two manually 
operated gates and a headrace 1,200 feet 
long: (3) a new powerhouse containing a 
turbine/generator unit rated at 1.450 
kW; (4) a 1.1-mile long transmission line 
leading to an existing substation; (5) 
transformers and twitch gear, metering 
and control equipment and (0) 
appurtenant facilities. 

The Applicant estimates that the 
overuse annual energy output would be 


9,585.120 kWh. 


Purpose of Project —Project power 
would be sold to the Connecticut light 
and Power Company. 

Proposed Scope and Cost of Studies 
under Permit —Applicant seeks issuance 
of a preliminary permit for a period of 
three years, during which time it would 
perform surveys and geological 
investigations, determine the economic 
feasibility of the project, reach final 
agreement on sale of project power, 
secure Dnancing commitments, consult 
with Federal. State, and local 


government agencies concerning the 
potential environmental effects of the 
project, and prepare an application for 
FERC license, including an 
environmental report. Applicant 
estimates the cost of studies undrr the 
permit would be $25,000. 

Purpose of Preliminary Permit— A 
preliminary permit does not-authorire 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other informatoa necessary for 
inclusion in an application for a license. 

Agency Comments —Federal. State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained dire< tiy 
from the Applicant.) Comments should 
be confined to substantive Issues 
relevant to the issuance of a perm it and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, in 
will be presumed to have no comments 

Competing Applications — Anyone 
desiring to Die a competing application 
must submit to the Commission, on or 
before March 20.1981, either the 
competing application itself or a notice 
of intent to Die a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than May 
19.1981. A notice of intent must conform 
with the requirements of 18 CFR *1.33 (b) 
and (c) (1980). A competing application 
must conform with the requirements of 
18 CFR 4.33 (a) and (d) (1980). 

Comments. Protests , or Petitions to 
Intervene— Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with die 
requirements of its Rules of Practice and 
Procedure, 18 CFR 1.8 or 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in 5 3.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comment! 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate In any hearing. * 
person must file a petition to Intervene 
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to accordance with the Commission's 
Rules Any comments, protest or 
petition to intervene must be received 
on or before March 2a 1981. 

filing and Service of Responsive 
OoaimenUb — Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “Comments". 
"Notice o (intent to File Competing 
Application", “Competing Application", 
Protests", or "Petiton to Intervene", as 
applicable. Any of these filings must 
also state that It is made in response to 
this notice of application for preliminary 
permit for Project No. 3648. Any 
comments, notices of intent, competing 
applications, protests, or petitions to 
intervene must be filed by providing the 
original and those copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary. Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.R, Washington. D C 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch. Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 206.400 First Street, 

N W. Washington, D.C. 20420. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

KfiODiith F. Piurnh, 

Sscntary. 

pi Dvt. t; jw rsUi 1 1 as-aa. ««| 
bum: coot 945S-BS-U 


Office of Energy Research 

Geothermal Panel, Energy Research 
Advisory Board; Meeting 

Notice is hereby given of the following 

meeting. 

Name-. Geothermal Panel of the Energy 
Research Adviaory Board (ERAB). ERAB is 
■ r ^mmittee constituted under the Federal 
Adviiory Committee Act [Pub. L 02-463.80 

Slat. 770) 

Dole and time. February 4.1981. £00 urn to 

500 pm 

PUo? department of Energy. Fom&tal 
Bjilding, Room 4A-104.1000 Independence 
Avenue. SW . Washington. D.C 20585 
Contact: Eudora M Taylor. Staff Assistant, 
f nergy Research Adviaory Board. 
Department of Energy. Forrcslai Building. 
MS 3F-C32, 1000 Independence Avenue 
SW„ Washington. D.C 20585. Telephone: 
202/252-8833 

Purpose of the parent board: To advise the 
Department of Energy on the overall 
rv^arch and development conducted tn 
BOK and to provide long-range guidance tn 
these areas to the Department 
Tentative agenda; 


—Discussion on Wnter Assisted Heat 
Pumps 

—Update on Geopressured Resources 
—Acceptance and Discussion of Letter 
from Direct Heal Subpanel re Market 
Penetration 

—Discussion on RAD Priorities 

Public participation: The meeting is open to 
the public. Written statements may be filed 
with the Panel either before or after the 
meeting. Members of the public who wish 
to make oral statements pertaining to 
agenda items should contact the Energy 
Research Advisory Board at the address or 
telephone number listed above. Requests 
must be received five days prior to the 
meeting and reasonable provision will be 
made to indudo the presentation on the 
agenda. The Chairperson of the Panel Is 
enpowered to conduct the meeting in a 
fashion that wiQ facilitate the orderly 
conduct of business. 

Transcripts Available for public review and 
copying at the Freedom of Information 
Public Reading Room, lE-190, Forrests! 
Building. 1000 independence Avenue, S. W„ 
Washington. D.C. between 8:00 am and 
4:00 pm Monday through Friday, except 
Federal Holidays. 

Issued at Washington. D.C on January 19, 

1981. 

Edward A. Frieman. 

Director of Energy Research 

[Ftt Doc. IVOQB rtmS V-JS-BL S4A mm\ 

MLUMQ COOC MdS-Sl-N 


ENVIRONMENTAL PROTECTION 
AGENCY 

(AH-FRL 1738-4] 

Approval and Promulgation of 
Implementation Plans; Air Quality 
Control Regions, Criteria and Control 
Technologies; Certification Under 
Regulatory Flexibility Act 

agency: Environmental Protection 
Agency. 

action: Notice of Certification. 

summary: Pursuant to the provisions of 
the Regulatory Flexibility Act, Pub. L 
96-354, 94 Stat. 1164. each proposed 
regulation issued on or after January 1, 
1981 is to be accompanied either by a 
regulatory flexibility analysis or by a 
certification that no such analysis is 
necessary because the regulation will 
not if promulgated have a significant 
economic impact on a substantial 
number of small entities. The 
Environmental Protection Agency (EPA) 
routinely takes two kinds of regulatory 
actions that qualify for certification. 
These actions are approvals or 
conditional approvals of State 
Implementation Plans (SIPs) under 
Sections 110 and 172 of the Clean Air 
Act and revisions of attainment status 
designations under Section 107(d) of the 
Clean Air Act Because there are such a 


large number of these actions and 
because a certification can be made 
categorically, 1 am issuing a general 
certification that will apply to each 
regulation (proposed and final) that 
approves or conditionally approves a 
SIP or revises an attainment status 
designation. The public will be able to 
comment on the certification of 
proposals during the public comment 
period on the proposals. For all other 
proposed regulations. EPA will make a 
case-by-case determination of the 
application of the Regulatory Flexibility 
AcL 

FOR FURTHER INFORMATION CONTACT! 

Bruce Diamond. Deputy Associate 
General Counsel. Office of General 
Counsel. U.S. Environmental Protection 
Agency, 401 M Street SW„ Washington, 
D.C 20460, (202) 755-0786. 
SUPPLEMENTARY INFORMATION! Congress 
recently enacted the Regulatory 
Flexibility Act, Pub. L. 96-354. 5 U.S.G 
601-612. The purpose of the Act is to 
assure that agencies analyze the effect 
of regulatory requirements on small 
businesses, governmental jurisdictions 
and organizations (collectively referred 
to as "small entities"). The law requires 
that all agency rulemakings, both 
proposed and final be accompanied by 
a regulatory flexibility analysis or by a 
certification that no such analysis is 
necessary because the regulation will 
not have a significant economic impact 
on a substantial number of small intitiea. 

Two categories of rulemaking actions 
that EPA takes on a frequent basis 
qualify for certification under the AcL 
These regulatory categories are 
approvals or conditional approvals of 
State Implementation Plans (SIPs) under 
Section 110 and 172 of the Clean Air Act 
and revisions of attainment status 
designations under Section 107(d) of the 
Clean Air AcL In both cases, these 
actions do not have a significant 
economic impact on a substantia] 
number of small entities. 

SIP approvals do not create any new 
requirements but simply approve 
requirements that are already state law. 
SIP approvals, therefore, do not add any 
additional requirements for small 
entities. Moreover, due to the nature of 
the federal-state relationship under the 
Clean Air Act. preparation of a 
flexibility analysis for a SIP approval 
would constitute federal inquiry Into the 
economic reasonableness of the State 
actions. The Clean Air Act forbids EPA 
to base its actions concerning SIPs on 
such grounds. Accordingly, this inquiry 
would serve no practical purpose and 
could well be an improper federal 
intrusion into matters reserved to the 
states. 
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Redesignation of the attainment status 
of an area under Section 107(d) of the 
Clean Air Act similarly does not impose 
any requirements on small entities. The 
action only revises the air quality 
designation of an area. Any regulatory 
requirements that may become 
necessary as a result of the 
redcsignation would be dealt with in 
separate actions. 

For the above reasons. I hearby 
certify that SIP approvals under Section 
110 and 172 of the Clean Air Act and 
attainment status redesignations under 
Section 107(d) of the Clean Air Act will 
not have a significant economic impact 
on a substantia) number of small 
entities. This certification applies to any 
proposed or final rules in the above 
described categories issued on or after 
January 1,1981 to which the Regulatory 
Flexibility Act applies. The public will 
have the opportunity to comment on the 
certification of proposals at the time 
they are proposed. For all other 
regulatory actions. EPA will make a 
case-by case determination of the need 
for a Regulatory Flexibility Act analysis. 

Dated: January 19.1981. 

Douglas M. Coatle. 

Administrator. 

int Doc. n 2dm ru*d a*s un\ 

SILLING COOC SMO- 2S-OI 


IOPTS-51203; TSH-FRL 1737-7) 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act fTSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Section 5(d)(2) requires EPA to publish 
in the Federal Register certain 
information about each PMN within 5 
working days after receipt. This Notice 
announces receipt of three PMN*s and 
provides a summary of each. 
oates: Written comments by: 

PMN 00-338—January 30. 1981 
PMN 00-344— January 30.1981 
PMN 80-353— February 8.1981 

address: Written comments to: 
Document Control Officer (TS-793), 
Management Support Division, Office of 
Pesticides and Toxic Substances. 
Environmental Protection Agency. Rm. 
E-447, 401 M St. SW. Washington. DC 
20460. (202-755-8050). 

FOR FURTHER INFORMATION CONTACT: 


Rick Green. Chemical Control Division 
(TS-794), Office of Toxic Substances. 
Environmental Protection Agency. Rm. 
E-208.401 M St.. SW., Washington DC. 
20460. (202-428-8815). 
supplementary information: Section 
5(a)(1) of TSCA (90 Stat. 2012 (15 U.S.C. 
2604)]. requires any person who intends 
to manufacture or import a new 
chemical substance to submit a PMN to 
EPA at least 90 days before manufacture 
or import commences. A "new" 
chemical substance is any substance 
that is not on the Inventory of existing 
substances compiled by EPA under 
section 8(b) of TSCA. EPA first 
published the Initial Inventory on June 1, 
1979. Notice of availability of the 
Inventory were published in the Federal 
Register of May 15.1979 (44 FR 28558- 
Initial) and July 29,1980 (45 FR 505444- 
Revised). The requirement to submit a 
PMN for new chemical substances 
manufactured or imported for 
commercial purposes became effective 
on July 1.1979. 

EPA has proposed premanufacture 
notification rules and forms in the 
Fedoral Register issues of January 10, 
1979 (44 FR 2242) and October 16,1979 
(44 FR 59764). These regulations, 
however, are not yet in effect. Interested 
persons should consult the Agency's 
Interim Policy published in the Federal 
Register of May 15.1979 (44 FR 28564) 
for guidance concerning premanufacture 
notification requirements prior to the 
effective date of these rules and forms. 

In particular, see page 28567 of the 
Interim Policy. 

A PMN must include the information 
listed in section 5(d)(1) of TSCA. Under 
section 5(d)(2) EPA must publish in the 
Federal Register nonconfidential 
information on the identity' and use(s) of 
the substance, as well as a description 
of any test data submitted under section 
5(d). In addition. EPA has decided to 
publish a description of any test data 
submitted with the PMN and EPA will 
publish the identity of the submitter 
unless this information is claimed 
confidential. 

Publication of the section 5(d)(2) 
notice is subject to section 14 
concerning disclosure of confidential 
information. A company can claim 
confidentiality for any information 
submitted as part of a PMN. If the 
company claims confidentiality for the 
specific chemical identify or use(s) of 
the chemical EPA encourages the 
submitter to provide a generic use 
description, a nonconfidential 
description of the potential exposures 
from use. and a generic name for the 
chemical. EPA will publish the generic 
name, the generic use(s). and the 


potential exposure descriptions in the 
Federal Register. 

If no generic use description or 
generic name is provided. EPA will 
develop one and after providing due 
notice to the submitter, will publish an 
amended Federal Register notice. EPA 
immediately will review confidentiality 
claims for chemical identity, chemical 
use. the identity of the submitter, and for 
health and safety studies. If EPA 
determines that portions of this 
information are not entitled to 
confidential treatment the Agency will 
publish an amended notice and will 
place the information in the public file, 
after notifying the submitter and 
complying with other applicable 
procedures. 

After receipt EPA has 90 days to 
review a PMN under section 5(a)(1). The 
section 5(d)(2) Federal Register notice 
indicates the date when the review 
period ends for each PMN. Under 
section 5(c), EPA may, for good cause, 
extend the review period for up to an 
additional 90 days. If EPA determines 
that an extension is necessary, it will 
publish a notice in the Federal Register. 

Once the review period ends, the 
submitter may manufacture the 
substance unless EPA has imposed 
restrictions. When the submitter begins 
to manufacture the substance, he must 
report to EPA, and the Agency will add 
the substance to the Inventory. After the 
substance is added to the Inventory, any 
company may manufacture it without 
providing EPA notice under section 
5(a)(1)(A). 

Therefore, under the Toxic 
Substances Control Act, summaries of 
the data taken from the PMN’s are 
published herein. 

Interested persons may. on or before 
the dates shown under "DATES", 
submit to the Document Control Officer 
(TS-793). Management Support Division. 
Office of Pesticides and Toxic 
Substances. Environmental Protection 
Agency, Rm. E-447, 401 M St., SW. 
Washington. DC 20460, written 
comments regarding these notices. 

Three copies of all comments shall be 
submitted, except that individuals may 
submit single copies of comments. The 
comments are to be identified with the 
document control number "(OPTS- 
51203]'* and the specific PMN number 
Comments received may be seen in the 
above office between 8:00 a.m. and 4:00 
p.m.. Monday through Friday, excluding 
legal holidays. 

(See 5. 90 Stat. 2012 (15 U.S.G 2604) 
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Datr J: January 1981. 

Edwnrd A. Klein. 

Din* tor. Chemical Control Divbioa 
PMK 80-338 

The following Information it taken 
from data submitted by the importer in 

the PMN. 

Close of Review Period. February 22. 

1981. 

Importers Identity. Claimed 
confidential business information. 
Organizational information provided: 
Importer’s location—Mid-Atlantic U.S. 
Standard Industrial Classification 
Code —288. ’Industrial Organic 
Chemicals". 

Specific Chemical Identity. Claimed 
confidential business information. 

Generic name provided: 1,2,4 substituted 

anthraquinone. 

Use Claimed confidential business 
information. Generic use description 
provided: textile fiber additive. 

Import Estimates. Claimed 
confidential business information. 

Physical /Chemical Properties 

Appearance —Red powder. 

Melting point—291-292 C. 
pH—2.5, 10 g/1 in water. 

Solubility— Highly soluble in 
dime thy lformamide. ethanol, and 
propylene glycol. Very slightly soluble 
in water. 

Toxicity Data 

Acute oral toxidty LD M (rats)—5.000 

"18/kg. 

Skin irritation (rabbits)—Non-irritating. 
Eye irritation (rabbits)—Non-irritating. 

Exposure. Claimed confidential 
business information. The importer 
states that use may involve potential 
skm exposure and exposure by 
inhalation. 

Environmental Release/Disposal. The 
importer states that risk to the 
environment is minimal during 
processing since the only release that 
could occur is in the weighing out of the 
substance. This release is estimated to 
he less than 30 kilograms (kg) per year. 

PMN 80-344 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period. March 1 , 

1981. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organizational information provided: 
Annual sales —In excess of $500 million. 
Manufacturing site—South Atlantic, U.S. 
Standard Industrial Classification 


Code—2861 “Gum and Wood 
Chemicals". 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Metal resinate. 
Use. Publication gravure printing inks. 
Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties 

Melting point of solid resin, Fisher- 
Johns—185'C. 

Add number of solution—40 
Resin solids, % by weight—54-56 
Vapor density of solvent—Approx. 3.65 
Viscosity. Gardner Holdt—U-X. 

Gardner Color—15 max. 

Spedfic Gravity 25*C/25 # —093 
Toxicity Data. The manufacturer 
states that no biological tests have been 
conducted on this new substance, 
however, the physical and chemical 
properties of the PMN substance and its 
intended use in publication gravure 
printing inks suggest that there would be 
no risk to health or the environment. 

The manufacturer also states that 
overexposure may cause severe eye 
irritation and drying of skin; excessive 
inhalation may cause headache, 
dizziness, and nausea. 

Exposure. The manufacturer states 
that during the manufacturing process. 2 
workers may be exposed dermally, 2 hr/ 
da; 136 da/year. 

Environmental Release/Disposal 
Manufacture: 

Media—Amount/Duration of 
Chemical Release (kg/yr). 

Air—< 10. 24 hr/da; 136 da/yr. 


I OPTS-51204; TSH-FRL 1737-6) 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 


summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 


Water—< 10. 

Land—> 10.000. 

Solid wastes are disposed by landfill; 
water of reaction Is condensed then to 
water treatment system. 

PMN 80-353 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period. March 10, 
1881. 

Manufacturer's Identity. Claimed 
confidential business information. No 
generic information were submitted 
Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Polymer of an 
isocyanate and mixture of aliphatic 
polyols. 

Use. Coating. 

Production Estimates. No data were 
submitted 

Physical/Chemical Properties. 

Solution viscosity—150-350 cp*. 

Percent NCO (free isocyanate groups)— 
3.5-4.5 percent. 

Appearance—White to golden yellow. 
Density—d5 Ib/gal. 

Solubility—Soluble in cellosolve 
acetate, xylene, and acetone; 
insoluble in water. 

Toxicity Data 

Acute oral LD M —> 10 gm/kg. 

Primary skin Irritation index—1.96. 

Eye irritation—Mildly irritating. 

The manufacturer states that acute 
toxidty tests on the polymer indicate no 
particular hazard properties. 


Expotur* 


or import a new chemical substance to 
submit a premanufacturc notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Section 5(d)(2) requires EPA to publish 
in the Federal Register certain 
information about each PMN within 5 
working days after receipt. This Notice 
announces receipt of four PMN’s and 
provides a summary of each. 
oates: Written comments by: 


Mmmum Worrvn duraton 
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Environmental Release/Disposal. No data were submitted. 
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PMN 00-333, 334, 335-February 0,1981. 

PMN 80-352—February 9.1961. 

address: Written comments to: 
Document Control Officer (TS-793). 
Managment Support Division. Office of 
Pesticides and Toxic Substances. 
Enviommental Protection Agency, Rm. 
E-447, 401 M St.. SW., Washington. DC 
20400. (202-755-8050). 

FOR FURTHER INFORMATION CONTACT. 
Robert Jones. Chemical Control Division 
(TS-794). Office of Pesticides and Toxic 
Substances, Enviommental Protection 
Agency. Rm. E-208, 401 M St.. SW.. 
Washington, DC 20400. (202-426-8815). 
supplement ary information: Section 
5(a)(1) of TSCA [90 Stat. 2012 (15 U.S.C. 
2604)). requires any person who intends 
to manufacture or import a new 
chemical substance to submit a PMN to 
EPA at least 90 days before manufacture 
or Import commences. A "new" 
chemical substance is any substance 
that is not on the Inventory of existing 
substances compiled by EPA under 
section 8(b) of TSCA. EPA first 
published the Initial Inventory on June 1. 
1979. Notices of availability of the 
Inventory were published in the Federal 
Register of May 15.1979 (44 FR 28558- 
Initial) and July 29.1980 (45 FR 505444- 
Reviscd). The requirement to submit a 
PMN for new chemical substances 
manufactured or imported for 
commercial purposes became effective 
on July 1.1979. 

EPA has proposed premanufacture 
notification rules and forms in the 
Federal Register issues of January 10, 
1979 (44 FR 2242) and October 18.1979 
(44 FR 59784). These regulations, 
however, are not yet in effect. Interested 
persons should consult the Agency's 
interim Policy published in Federal 
Register of May 15.1979 (44 FR 28564) 
for guidance concerning premanufacture 
notification requirements prior to the 
effective date of these rules and forms. 

In particular, see page 28567 of the 
Interim Policy. 

A PMN must include the information 
listed In section 5(d)(1) of TSCA. Under 
section 5(d)(2) EPA must publish in the 
Federal Register nonconfidential 
information on the identity and use(s) of 
the substance, as well as a description 
of any test data submitted under section 
5(b). In addition. EPA has decided to 
publish a description of any test data 
submitted with the PMN and EPA will 
publish the identity.of the submitter 
unless this information is claimed 
confidential. 

Publication of the section 5(d)(2) 
notice is subject to section 14 
concerning disclosure of confidential 
information. A company can claim 


confidentiality for any information 
submitted as part of a PMN. If the 
company claims confidentiality for the 
specific chemical identity or use(s) of 
the chemical, EPA encourages the 
submitter to provide a generic use 
description, a nonconfidential 
description of the potential exposures 
from use, and a generic name for the 
chemical. EPA will publish the generic 
name, the generic use(a). and the 
potential exposure descriptions in the 
Federal Register. 

If no generic use description or 
generic name is provided. EPA will 
develop one and after providing due 
notice to the submitter, will publish an 
amended Federal Register notice. EPA 
immediately will review confidentiality 
claims for chemical identity, chemical 
use, the identity of the submitter, and for 
health and safety studies. If EPA 
determines that portions of this 
information are not entitled to 
confidential treatment, the Agency will 
publish an amended notice and will 
place the information in the public file, 
after notifying the submitter and 


complying with other applicable 
procedures. 

After receipt EPA has 90 days to 
review a PMN under section 5(a)(1). The 
section 5(d)(2) Federal Register notice 
Indicates the date when the review 
period ends for each PMN. Under 
section 5(c). EPA may, for good cause, 
extend the review period for up to an 
additional 90 days. If the EPA 
determines that an extension is 
necessary, it will publish a notice in the 
Federal Register. 

Once the review period ends, the 
submitter may manufacture the 
substance unless EPA has imposed 
restrictions. When the submitter begins 
to manufacture the substance, he must 
report to EPA, and the Agency will add 
the substance to the Inventory. After the 
substance is added to the Inventory, any 
company may manufacture it without 
providing EPA notice under section 
5(a)(1)(A). 

Therefore, under the Toxic 
Substances Control Act summaries of 
the data taken from the PMN n s are 
published herein. 



ElpOMB 

rouMR 

Munmum 

m#nbar 

Maadmum 

durafton 

Conoantraflon img/oo 



fpOMtd 

Houu/cWy 

Qpyft/yMr 

Avorvgoural 

ft* 


Stan- 

21 

e 

to 

0-1 

<M 

00 

Ey* 






Ob — 







Type* Umv . . 

.... Stan. 

14 

r 

225 



Dp 

Eye 






Oo 

Intubation 














Interested persons may. on or before 
the dates shown under "DATES ', 
submit to the Document Control Officer 
(TS-793), Management Support Division. 
Office of Pesticides and Toxic 
Substances. Environmental Protection 
Agency. Rm. E-447,401 M St.. SW. 
Washington. DC 20460, written 
comments regarding these notices. 

Three copies of ail comments shall be 
submitted, except that individuals may 
submit single copies of comments. The 
comments are to be identified with the 
document control number "(OPTS- 
51204]" and the specific PMN number. 
Comments received may be seen in the 
above office between 8:00 a.m. and 4:00 
p.m., Monday through Friday, excluding 
legal holidays. 

(Sec. 5. 90 StaL 2012 (15 U.S.C. 2004)) 

Dated: January 18,1981. 

Edward A. Klein. 

Director. Chemical Control Division . 

PMN 60-333 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 


Close of Review Period. February 22. 
1981. 

Manufacturer's Identity . Claimed 
confidential business information. 
Organizational information provided 

Manufacturing site—Middle Atlantic 
U.S. 

Standard Industrial Classification 
Code-285: e. 

Special Chemical Identity. Claimed 
confidential business information. 
Genric name provided: Polymer of 
substituted alkanediol. alkanedioic acid, 
and alkenedioic acid. 

Use. Claimed confidential business 
informatioin. Generic use Information 
provided: The manufacturer states that 
this product will be used In an open use 
that will release more than 50 but less 
than 500 kilograms (kg) of the substance 
Into the environment per year. 
Production Estimates: 

First year—48,000 kg. 

Second year—383,000 kg. 

Third year—500,000 kg. 
Physical/Chemical Properties: 

Acid value—25-35 KOlI/gm. 

Percent total solids—70-80% (of 
mass). 
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Flash point—05*F (P-M). 

Toxicity Data. No data were 

wbrnitted. 

Exposure. 

The manufacturer states that exposure 
to the new substance should only occur 
during the filling of storage or shipping 
con’.ainers and during extraction of 
small samples of qualify control, and 
that due to high molecular weight and 
expected high vapor pressure, inhalation 
exposure would occur only minimally at 
very high temperatures and only 
potentially during qualify control 
sampling. 

Environmental Release/DisposaL 

Manufacture: 

Media —Amount/Duration of 
Chemical Release (kg/yr). 

Air—<10. 

Land— 100-1.000. 

Water— <10. 

User s site: 

Air—1016 hr/da: 250 da/yr. 

Land— 10-100. 

Water— <10l 

The maufacturer states that there is 
potential for air release during 
conversion of the substance to the 
article. Industrial wastes and sludges 
containing the new substance would be 
incinerated. 

PMN 80-334 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period. February 22, 

1981. 

Manufacturer's Identity. Claimed 
confidential business information. 
Organizational information provided: 
Manufacturing site — Middle Atlantic 

US. 

Standard Industrial Classification 

Code— 285; e. 

Specific Chemical Identity. Claimed 
confidential business information. 

Generic name provided: Polymer of 
substituted alkanediol. alkanedioic acid, 
and alkenedioic acid. 

Use. Claimed confidential business 
information. Generic use information 
provided: The manufacturer states that 
this product will be used in an open use 
that will release more than 50 but less 
than 500 kilograms (kg) of the substance 
into the environment per year. 


Production Estimates: 

First year—48.000 kg. 

Second year—363.000 kg. 
Third year—500,000 kg. 
Physical/Chemical Properties: 

Acid value—25-35 KOH/gm. 


The manufacturer states that exposure 
to the new substance should only occur 
during the filling of storage or shipping 
containers and during extraction of 
small samples for quality control, and 
that due to high molecular weight and 
expected high vapor pressure, inhalation 
exposure would occur only minimally at 
very high temperatures and only 
potentialy during quality control 
sampling. 

Environmental Release/DisposaL 
Manufacture: 

Media—Amount/Duration of 
Chemical Release (kg/yr). 

Air—< 10. 

Land—100-1,000. 

Water—< 10. 

User’s site: 

Air—< 10.16 hr/da; 250 da/yr. 

Land—10-100. 

Water—< 10. 

The manufacturer states that there is 
potential for air release during 
conversion of the substance to the 
article. Industrial wastes and sludgeB 
containing the new substance would be 
incinerated. 

PMS 80-335 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 


Percent total solids—70-80% (of 
mass). 

Flash point—65*F (P-M). 
Toxicity Data. No data were 
submitted. 


Manufacturer's Identity. Claimed 
confidential business information. 
Organizational information provided: 

Manufacturing site—Middle Atlantic 
US. 

Standard Industrial Classification 
Code—265; e. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Polymer of 
substituted alkanediol. alkanedioic arid* 
and alkenedioic acid. 

Use. Claimed confidential business 
information. Generic use information 
provided: The manufacturer states that 
this product will be used in an open use 
that will release more than 50 but less 
than 500 kilograms (kg) of the substance 
into the environment per year. 
Production Estimates: 

First year—46,000 kg. 

Second year—363.000 kg. 

Third year—500,000 kg. 

Physical/Chemical Properties: 

Acid value—25-35 KOH/gm. 

Percent total solids—70-80% (of 
mass). 

Flash point—85*F (P-M). 

Toxicity Data. No data were 
submitted. 

Exposure. 
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Close of Review Period. February 22* 
1981. 
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The manufacturer states that exposure 
to the new substance should only occur 
during the filling of storage or shipment 
containers and during extraction of 
small samples for quality control and 
that due to high molecular weight and 
expected high vapor pressure, inhalation 
exposure would occur only minimally at 
very high temperatures and only 
potentially during quality control 
sampling. 

Environmental Release/Disposal. 
Manufacture: 

Media—Amount/Duration of 
Chemical Release (kg/yr). 

Air—< 10. 

Land—100-1,000. 

Water—< 10. 

User’s site: * 

Air—< 10,10 hr/da: 250 da/yr. 

Land—10-100. 

Water—< 10. 

The manufacturer states that there is 
potential for air release during 
conversion of the substance to the 
article. Industrial wastes and sludges 
containing the new substance would be 
incinerated. 

PMN 00-352 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period. March 8, 

1981. 

Manufacturer's Identity. Claimed 
confidential business information. 


Organizational information provided: 

Manufacturing site—Middle Atlantic 
US. 

Standard Industrial Classification 
Code—285; e. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Polymer of: 
Acrylic acid, styrene, substituted alkyl 
acrylates, alkyl mercaptan. 

Use. Claimed confidential business 
information. Generic use information 
provided: Hie manufacturer states that 
the substance will be used in an open 
nse that will release more than 5(Vbut 
less than 5.000 kilograms (kg) per year of 
the substance into the environment. 


Production Estimates 



Klogrvno per year 

Umnwn Mtunuo 

lot ye* ^ . - 

260.000 WflMO 
&20 000 1 040 000 


. 620000 U040.000 


Physical/Chemical Properties: 

Acid value—48.0 mg KOH/gm. 
Percent total solids—70.0, 

Viscosity—U. 

Color— < 1. 

•(Values are on a typical solution at 
percent total solids shown.) 

Toxicity Data. No data were 
submitted. 

Exposure. 


(OPTS-51209; TSH-fRl 1737-31 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action; Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 00 days before 
manufacture or import commences. 
Section 5(d)(2) requires EPA to publish 
in the Federal Register certain 
information about each PMN within 5 
working days after receipt. This Notice 
announces receipt of two PMN’s and 
provides a summary of each. 
date: Written comments by February 9, 
1981. 

address; Written comments to: 
Document Control Officer (TS-793). 
Management Support Division, Office of 
Pesticides and Toxic Substances. 
Environmental Protection Agency, Rm. 
E-447.401 M St., SW„ Washington. DC 
20480 (202-755-8050). 

FOR FURTHER INFORMATION CONTACT: 

Kathy Smith/Rick Green. Chemical 
Control Division (TS-794). Office of 
Toxic Substances. Environmental 
Protection Agency. Rm. E-608, 401 M St., 
SW.. Washington. DC 20460 (202-472- 
1270)/(202-428-8815). 

SUPPLEMENTARY information: Section 

5(a)(1) of TSCA (90 Stat. 2012 (15 U.S.C. 
2604)). requires any person who intends 
to manufacture or import a new 
chemical substance to submit a PMN to 
EPA at least 90 days before manufacture 
or import commences. A "new" 
chemical substance is any substance 
that is not on the Inventory of existing 
substances compiled by EPA under 
section 8(b) of TSCA. EPA first 
published the initial Inventory on June 1. 
197a Notices of availability of the 
Inventory were published in the Federal 
Register of May 15.1979 (44 FR 28558- 
Initial) and July 29,1980 (45 FR 50444- 
Revised). The requirement to submit a 
PMN for new chemical substances 
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Environmental Release/Disposal. 

Manufacture and processing, total sites: 

Media—Amount/Duration of 
Chemical Release (kg/yr). 

Air—< 30. 

Land—10-2,100. 

Water—< 30. 

The manufacturer states that release 
will be primarily in the form of trace 


amounts of various solvents used with 
this formulation. Cleanup sludges are 
incinerated. 

Typical User 

Air—10-100.16 hr/da; 250 da/yr. 
Land—> 10.000. 

Water—< 10. 
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manufactured or imported for 
commercial purpose# became effective 
on July 1.1979. 

FPA has proposed premanufacture 
notification rules and forms in the 
Federal Register issue of January 10, 

1979 (44 FR 2242) and October 10,1979 
(44 FR 59704). These regulations, 
however, are not yet In effect Interested 
persons should consult the Agency's 
interim Policy published in the Federal 
Register of May 15,1979 (44 FR 20564) 
for guidance concerning premanufacture 
notification requirements prior to the 
effective date of these rules and forms. 

In particualr. ace page 28567 of the 
Interim Policy. 

A PMN must include the information 
listed in section 5(d)(1) of TSCA. Under 
section 5(d)(2) EPA must publish in the 
Federal Register nonconfidential 
information on the identity and use(s) of 
the substance, as well as a description 
of any test data submitted under section 
5(b) In addition. EPA has decided to 
publish a description of any test data 
submitted with the PMN and EPA will 
publish the identity of the submitter 
unless this information is claimed 
confidential. 

Publication of the section 5(d)(2) 
notice is sub|ect to section 14 
concerning disclosure of confidential 
information. A company can claim 
confidentiality for any information 
submitted as part of a PMN. if the 
company claims confidentiality for the 
specific chemical identity or use(s) of 
the chemical, EPA encourages the 
submitter to provide a generic use 
description, a nonconfidential 
description of the potential exposures 
from use. and a generic name for the 
chemical. EPA will publish the generic 
name, the generic use(s), and the 
potential exposure descriptions in the 
Federal Register. 

If no generic use description or 
generic name is provided. EPA will 
develop one and after providing due 
notice to the PMN submitter, will 
publish an amended Federal Register 
notice. EPA immediately will review 
confidentiality claims for chemical 
identity, chemical use(s), the identity pf 
the submitter, and for health and safety 
studies. If EPA determines that portions 
of this information arc not entitled to 
confidential treatment, the Agency will 
publish an amended notice and will 
place the information in the public file, 
after notifying the submitter and 
complying with other applicable 
procedures. 

After receipt. EPA has 90 days to 
review a PMN under section 5(a)(1). The 
section 5(d)(2) Federal Register notice 
indicates the date when the review 
Period ends for each PMN. Under 


section 5(c), EPA may. for good cause, 
extend the review period for up to an 
additional 90 days. If EPA determines 
that an extension is necessary, it will 
publish a notice in the Federal Register. 

Once the review period ends, the 
submitter may manufacture the 
substance unless EPA has imposed 
restrictions. When the submitter begins 
to manufacture the substance, he must 


Interested persons may, on or before 
February 9,1981, submit to the 
Document Control Officer (TS-793). 
Management Support Division, Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency, Rm. 
E-447, 401 M St.. SW. Washington, DC 
20460, written comments regarding these 
notices. Three copies of all comments 
shall be submitted, except that 
individuals may submit single copies of 
comments. The comments are to be 
identified with the document control 
number ,4 (OPTS-512O0J" and the specific 
PMN number. Comments received may 
be seen in the above ofTice between 8:00 
a.m. and 4:00 p.m., Monday through 
Friday, excluding legal holidays. 

(Sec. 5. 90 Slat. 2012 (15 U.S.C. 2601)) 

Dated: January 16.1961. 

Kdwaid A. Klein, 

Director, Chemical Control Di fit ion. 

PMN 80-358. 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period. March 11. 
1981. 


report to EPA. and the Agency will add 
the substance to the Inventory. After the 
substance is added to the Inventory, any 
company may manufacture it without 
providing EPA notice under section 
MaHU(A). 

Therefore, under the Toxic 
Substances Control Act, summaries of 
the data taken from the PMN’s are 
published herein. 


Manufacturer's Identity . Claimed 
confidential business information. 
Organizational description provided: 

Manufacturing site—Middle Atlantic 
U.S. 

Standard Industrial Classification 
Code—285; e. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Neutralized 
polymer of substituted polypropylene 
oxide and an epoxy resin. 

Use. Claimed confidential business 
information. Generic use information 
provided: PMN substance will be used 
in an open use that will release more 
than 50 but less than 5,000 kilograms 
(kg) to the environment per year, with 
potential exposure to both chemical and 
non-chemical industry employees. 

Production Estimates. Claimed 
* confidential business information. 

Physical/Chemical Properties . 

Percent total solids—36.2 percent (by 
mass). 

Density—8.675 lb/gal. 

Flash point—80’F (P-M). 

Toxicity Data. No data were 
provided. 
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The submitter states that workers at the manufacturing sites will be exposed to 
the new substance during quality control sampling, and while filling shipping 
containers. 
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The submitter states that workers at the procesing site will be exposed to the 
new substance during routine maintenance and cleaning of equipment and filling 
of mixing tanks and shipping containers. 
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Environmental Re lease/Disposal The 
submitter states that at the 
manufacturing sites, less than 90 kg/yr 
of the new substance will be released to 
the air. land, and water. Sludge would 
be Incinerated. At the processing site, 
less than 20 kg/yr will be released into 
the air and water, and from 1.000 to 
10.000 kg/yr as sludge will be released 
into the land as landfill or sold as fuel 

The submitter also states that: a 
typical user would release less than 10 
kg/yr of the new substance into the air 8 
hr/da, 250 da/yr. 1.000 to 10,000 kg/yr 
Into the land; and 10 to 100 kg/yr Into 
the water of a plant-owned treatment 
facility. 

PMN 80-359. 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period. March 11, 

1981. 

Manufacturer's Identity . Claimed 
confidential business information. 
Organizational description provided: 


Manufacturing site—Middle Atlantic 

, U.S. 

Standard Industrial Classification 
Code—285, e. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Neutralized 
polymer of substituted polypropylene 
oxide and an epoxy resin. 

Use . Claimed confidential business 
information. Generic use information 
provided: PMN substance will be used 
in an open use that will release more 
than 50 but less than 5,000 kg to the 
environment per year with potential 
exposure to both chemical and non¬ 
chemical industry employees. 

Production Estimates . Claimed 
confidential business information. 

Physical/Chemical Properties . 

Percent total solids—37.0 percent (by 
mass). 

Density—-8.67 Ib/gal. 

Flash point—80’F (P-M). 

Toxicity Data. No data were 
provided. 
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The submitter states that workers at the manufacturing sites will be exposed to 
the new substance during quality control sampling. Bnd while filling shipping 
containers. 
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The submitter states that workers at the processing site will be exposed to the 
new substance during routine maintenance and cleaning of equipment and filling 
of mixing tanks and shipping containers. 
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Environmental Release/Disposal The submitter states that at the manufactur¬ 
ing sites, less than 90 kg/yr of the new substance will be released to the air. land, 
and water. Sludge would be incinerated. At the processing site, less than 20 kg/yr 
will be released into the air and water, and from 1.000 to 10.000 kg/yr as sludge 
will be released into the land as landfill or sold as fuel. 

The submitter also states that: a typical U9er would release less than 10 kg/yr 
of the new substance into the air 8 hr/da. 250 da/yr, 1,000 to 10,000 kg/yr into the 
land: and 10 to 100 kg/yr into the water of a plant-owned treatment facility. 
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IOPTS-51205; TSH-FRL 1737-41 

Formaldehyde. Polymer With N-<3- 
Amlnopropyl)-1 f 3-Propanedlamlne, 
(Chloromethyf) Oxlrane, and Phenol; 
Premanufacture Notice 

agency: Environmental Protection 
Agency (EPA). 

action: Notice._ 

summary: Section S(a)(l) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Section 5(d)(2) requires EPA to publish 
in the Federal Register certain 
information about each PMN within 5 
working days after receipt This Notice 
announces receipt of a PMN and 
provides a summary. 
date: Written comments by February 
13.1981. 

adores*: Written comments to: 
Document Control Officer (TS-793). 
Office of Pesticides and Toxic 
Substances. Environmental Protection 
Agency, Rm. E-447, 401 M St, SW„ 
Washington. DC 2046a (202-755-8050). 

FOR FURTHER INFORMATION CONTACT. 

Carolyn Brown. Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency. Rm. E-221,401 M St. SW.. 
Washington. DC 2040a (202^428-3980), 

SUPPLEMENTARY INFORMATION: Section 

5(a)(1) of TSCA requires any person 
who intends to manufacture or import a 
new chemical substance to submit a 
PMN to EPA at least 90 days before 
manufacture or import commences A 
"new” chemical substance is any 
substance that is not on the Inventory of 
existing substances compiled by EPA 
under section 8(b) of TSCA. EPA first 
published the Initial Inventory on June 1. 
1979. Notices of availability of the 
Inventory were published in the Federal 
Register of May 15.1979 (44 FR 28558 
Initial) and July 29.1900 (45 FR 50544 
Revised). The requirement to submit a 
PMN for new chemical substances 
manufactured or imported for 
commercial purposes became effective 
on July t, 1979. 

EPA has proposed premanufacture 
notification rules and forms in the 
Federal Register issues of January 10. 
1979 (44 PR 2242) and October 0,1979 (44 
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PR 59764). These regulations, however, 
are not yet in effect Interested persons 
should consult the Agency** Interim 
Policy published in the Federal Register 
of May 13, 1079 (44 FR 20564) for 
guidance concerning premanufacture 
notification requirements prior to the 
effective date of these rules and forms. 

In particular, see page 28507 of the 
Interim Policy. 

A PMN must include the mformurion 
lilted in section 3(d)(1) of TSCA. Under 
section 5(d)(2) EPA must publish in the 
Federal Register non confidential 
information on the identity and uses of 
the substance, as well as a description 
of any test data submitted under section 
5(b). In addition, EPA has decided to 
publish «i description of any test data 
submitted with the PMN and EPA will 
publish the identity of the submitter 
unless this information is claimed 
confidential 

Publication of the section 5(d)(2) 
notice is subject to section 14 
concerning disclosure of confidential 
information. A company can claim 
confidentiality for any information 
submitted as part of a PMN. If the 
company claims confidentiality for the 
specific chemical identity or use(s) of 
the chemical. EPA encourages the 
submitter to provide a generic use 
description, a nanconfidential 
description of the potential exposures 
from use, and a generic name for the 
chemlcaL EPA will publish the generic 
name, the generic use, and the potential 
exposure descriptions in the Federal 
Register. 

If no generic use description or 
generic name is provided, EPA will 
develop one and after providing due 
notice to the submitter, will publish an 
amended Federal Register notice. EPA 
immediately will review confidentiality 
claims for chemical identity, chemical 
use. the identity of the submitter, and for 
health and safety studies. If EPA 
determines that portions of this 
information are not entitled to 
confidential treatment, the Agency will 
publish an amended notice and will 
place the information in the public file, 
after notifying the submitter and 
complying with other applicable 
procedures. 

After receipt, EPA has 90 days to 
review a PMN under section 5(a)(1). The 


section 5(d)(2) Federal Register notice 
Indicates the date when the review 
period ends for each PMN. Under 
section 5(c), EPA may. for good cause, 
extend the review period for up to an 
additional 90 days. If EPA determined 
that an extension is necessary, it will 
publiah a notice in the Federal Register. 

Once the review period ends, the 
submitter may manufacture the 
substance unless EPA has imposed 
restrictions. When the submitter begins 
to manufacture the substance, he must 
report to EPA, and the Agency will add 
the substance to the Inventory. After the 
substance is added to the Inventory, any 
company may manufacture it without 
providing EPA notice under section 
5(a)(1)(A). 

Therefore, under the Toxic 
Substances Control Act. a summary of 
the data taken bom the PMN is 
published herein. 

Interested persons may. on or before 
February 13,1981, submit to the 
Document Control Officer (TS-793), Rm. 
E-447. Office of Pesticides and Toxic 
Substances. 401 M St. SW„ Washington. 
DC 20460, written comments regarding 
this notice. Three copies of all comments 
shall be submitted, except that 
individuals may submit single copies of 
comments. The comments are to be 
identified with the document control 
number "|OPTS-612Q5l M . Comments 
received may be seen in the above office 
between 8:00 am. and 4£0 pm.. Monday 
through Friday, excluding holidays. 

(Sec. 5.90 Stet 3012 (15 U S.C 3004)) 

Dated: January 101901. 

Edward A. Klein. 

Director. Chemical Control Division 
PMN60-361 

The following information Is taken 
from data submitted by the 
manufacturer in the PMN. 

Close uf Review Period[ March 15, 
1981. 

Manufacturer's Identity. Diamond 
Shamrock Corporation. 717 North 
Harwood Street, Dallas. TX 75201. 

Specific Chemical Indentity. 
Formaldehyde, polymer with N- 
3{aminopropyl}-l,3-propanediamine, 
(chloromethyl)oxirane, and phenol. 

Use. The submitter states that the new 
substance will be used in the (leashing 
and decolorization of sugar solutions 


(90% of production) and in the 
dionization of water (10% of production). 


Production Estimates 
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Toxicity Data. No data were 
submitted. The manufacturer states that 
literature searches have revealed no 
references to hazard or safety of this 
new substance. 

Exposure. The submitter states that 
during manufacture of the new 
substance a maximum of three 
employees will be exposed for 12 hr/da, 
150 da/yr to airborne concentrations of 
the product at 0-1 mg/m* average, and 
1-10 mg/m* peak. 


Environmental Rei—se/Dtapossf - 
Manufacture 
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(OPTS-51212; TSH-f RL 1737-4] 


Monoethanol Amide of Long Chain 
Fatty Acid; Premanufacture Notice 

agency: Environmental Protection 
Agency (EPA). 
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action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Section 5(d)(2) requires EPA to publish 
in the Federal Register certain 
information about each PMN within 5 
working days after receipt. This Notice 
announces receipt of a PMN and 
provides a summary. 

DATE: Written comments by February 
13,1981. 

address: Written comments to: 
Document Control Officer (TS-793). 
Management Support Division. Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency. Rm. 
E-447,401 M St.. SW.. Washington. D.C. 
20480, (202-755-8050). 

FDR FURTHER INFORMATION CONTACT: 
Wendy Cleland-Hamnett. Chemical 
Control Division (TS-794), Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-206, 401 M SU 
SW., Washington. D C. 20460, (202-426- 
2601). 

SUPPLEMENTARY INFORMATION: Section 
5(a)(1) of TSCA (90 Slat. 2012 (15 U.S.C. 
2604)). requires any person who intends 
to manufacture or import a new 
chemical substance to submit a PMN to 
EPA at least 90 days before manufacture 
or import commences. A “new M 
chemical substance is any substance 
that is not on the Inventory of existing 
substances compiled by EPA under 
section 8(b) of TSCA. EPA first 
published the Initial Inventory on June 1, 
1979. Notices of availability of the 
Inventory were published in the Fedora) 
Register of May 15.1979 (44 FR 28558- 
Initial) and July 29,1900 (45 FR 50544- 
Revised). The requirement to submit a 
PMN for new chemical substances 
manufactured or imported for 
commercial purposes became effective 
on July 1,1979. 

EPA has proposed premanufacture 
notification rules and forms in the 
Federal Register issues of January 10. 
1979 (44 FR 2242) and October 16.1979 
(44 FR 59764). These regulations, 
however, are not yet in effect Interested 
persons should consult the Agency*s 
Interim Policy published in the Federal 
Register of May 15.1979 (44 FR 28564) 
for guidance concerning premanufacture 
notification requirements prior to the 
effective date of these rules and forms. 
In particular, see page 28567 of the 
Interim Policy. 

A PMN must include the information 
listed in section 5(d)(1) of TSCA. Under 


section 5(d)(2) EPA must publish in the 
Federal Register nonconfidontial 
information on the identity and use(s) of 
the substance, as well as a description 
of any test data submitted under section 
5(b). In addition, EPA has decided to 
publish a description of any test data 
submitted with the PMN and EPA will 
publish the identity of the submitter 
unless this information is claimed 
confidential 

Publication of the section 5(d)(2) 
notice is subject to section 14 
concerning disclosure of confidential 
information. A company can claim 
confidentiality for any information 
submitted as part of a PMN. If the 
company claims confidentiality for the 
specific chemical identity or use(s) of 
the chemical. EPA encourages the 
submitter to provide a generic use 
description, a nonconfidential 
description of the potential exposures 
from use, and a generic name for the 
chemical. EPA will publish the generic 
name, the generic use(s), and the 
potential exposure descriptions in the 
Federal Register. 

If no generic use description or 
generic name is provided. EPA will 
develop one and after providing due 
notice to the submitter, will publish an 
amended Federal Register notice. EPA 
immediately will review confidentiality 
claims for chemical identity, chemical 
use(s). the Identity of the submitter, and 
for health and safety studies. If EPA 
determines that portions of this 
information are not entitled to 
confidential treatment, the Agency will 
publish an amended notice and will 
place the information in the public filo. 
after notifying the submitter and 
complying with other applicable 
procedures. 

After receipt. EPA has 90 days to 
review a PMN under section 5(a)(1). The 
section 5(d)(2) Federal Register notice 
indicates the date when the review 
period ends for each PMN. Under 
section 5(c), EPA may. for good cause, 
extend the review period for up to an 
additional 90 days, if EPA determines 
that an extension is necessary, it will 
publish a notice in the Federal Register. 

Once the review period ends, the 
submitter may manufacture the 
substance unless EPA has imposed 
restrictions. When the submitter begins 
to manufacture the substance, he must 
report to EPA, and the Agency will add 
the substance to the Inventory. After the 
substance is added to the Inventory, any 
company may manufacture it without 
providing EPA notice under section 
5(a)(1)(A). 

Therefore, under the Toxic 
Substances Control Act. a summary of 


the data taken from the PMN is 
published herein. 

Interested persons may. on or before 
February 13.1981, submit to the 
Document Control Officer (TS-793), 
Management Support Division, Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency, Rm. 
E-447. 401 M St, SW.. Washington. D.C. 
20460, written comments regarding this 
notice. Three copies of all comments 
shall be submitted, except that 
individuals may submit single copies of 
comments. The comments are to lie 
identified with the document control 
number M [OPTS-51212)'\ Comments 
received may be seen in the above office 
between 8:00 a.m. and 4:00 p.m.. Monday 
through Friday, excluding legal holidays. 
(Sec. 5. 90 SUt. 2012 (15 U.S.G 2604)) 

Dated: January 16.1981. 

Edward A Klein, 

Director ; Chemical Control Division. 

PMN 80-364 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period March 15, 
1981. 

Manufacturer's Identity . Emco 
Chemical Inc.. 4470 Lawton Avenue. 
Detroit MI 48208. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided. Monoethano! 
amide of long chain fatty add. 

Use . Claimed confidential business 
information. 

Production Estimates. Claimed 
confidential business information. 

Physical/Chemical Properties. No 
data were submitted. 

Toxicity Data. No data were 
submitted. 

Exposure. The submitter states that a 
maximum of 28 employees will be 
exposed approximately 2 hr/da, 250 da/ 
yr with an average concentration of 
>100 parts per million (ppm) during the 
weighing and transfer of the PMN 
substance. 

Environmental Release /Disposal No 
data were submitted. Submitter slates 
that water is the only byproduct. 

(PI Doc SI-WS2 Fifed I-2S41: ft4* *m\ 

MJUMQ COOC 45*0) 1-41 


(TSH-FRC 1737-2; OPTS-51201] 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
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any person who intends to manufacture 
or import a new chemical substance to 
submit 8 premanufacture notice (FMN) 
to F.PA at least 90 days before 
manufacture or import commences. 
Section 5(d)(2) requires EPA to publish 
in the Federal Register certain 
information about each PMN within 5 
working daya after receipt. This Notice 
announces receipt of two PMN’s and 
provides a summary of each. 
dates: Written comments by: 

PMN 80-348, February 8.1981. 

PMN 80-351, February 6.1981. 
address*: Written comments to: 
Document Control Officer (TS-793), 
Mantigement Support Division, Office of 
Pesticides and Toxic Substances. 
Environmental Protection Agency, Rm. 
E-447, 401 M St., SW., Washington. DC 
20460. (202-755-8050). 

FOR FURTHER INFORMATION CONTACT: 
George Bugley. Chemical Control 
Division (TS-794). Office of Pesticides 
and Toxic Substances, Environmental 
Protection Agency, Rm. E-21Q, 401 M. 

St.. SW. Washington. DC 2048a (202- 
426-3936). 

SUPPLEMENTARY information: Section 
5(a)(1) of TSCA (90 StaL 2012 (15 U.S.C. 
2604)], requires any person who intends 
to manufacture or import a new 
chemical substance to submit a PMN to 
EPA at least 90 days before manufacture 
or import commences. A "new" 
chemical substance is any substance 
that is not on the Inventory of existing 
substances compiled by EPA under 
section 8(b) of TSCA. EPA first 
published the Initial Inventory on June 1. 
1979. Notices of availability of the 
Inventory were published in the Federal 
Register of May 15.1979 (44 FR 28558- 
Initial) and July 29. 1980 (45 FR 505444- 
Rcvised). The requirement is to submit a 
PMN for new chemical substances 
manufactured or imported for 
commercial purposes became effective 
on July 1, 1979. 

fPA has proposed premanufacture 
notification rules and forms in the 
Federal Register issues of January ia 
1979 (44 FR 2242) and October 16.1979 
(44 FR 59784). These regulations, 
however, are not yet in effect. Interested 
persons should consult the Agency's 
Interim Policy published in the Federal 
Register of May 15.1979 (44 FR 28584) 
for guidance concerning premanufacture 
notification requirements prior to the 
effective date of these rules and forms. 

In particular, see page 28587 of the 
Interim Policy. 

A PMN must include the information 


listed in section 5(d)(1) of TSCA. Under 
section 5(d)(2) EPA must publish in the 
Federal Register nonconfldcntial 
information on the identity and usefs) of 
the substance, as well as a description 
of any test data submitted under section 
5(b). In addition, EPA has decided to 
publish a description of any test data 
submitted with the PMN and EPA will 
publish the identity of the submitter 
unless this information is claimed 
confidential 

Publication of the section 5(d)(2) 
notice is subject to section 14 
concerning disclosure of confidential 
information. A company can claim 
confidentiality for any new information 
submitted as part of a PMN. If the 
company claims confidentiality for the 
specific chemical identity or use(s] of 
the chemical. EPA encourages the 
submitter to provide a generic use 
description, a nonconfidential 
description of the potential exposures 
from use, and a generic name for the 
chemical EPA will publish the generic 
name, the generic uae(s). and the 
potential exposure descriptions in the 
Federal Register. 

If no generic use description or 
generic name is provided. EPA will 
develop one and after providing due 
notice to the submitter, will publish an 
amended Federal Register notice. EPA 
immediately will review confidentiality 
claims for chemical identity, chemical 
use. the identity of the submitter, and for 
health and safety studies. If EPA 
determines that portions of this 
information are not entitled to 
confidential treatment the Agency will 
publish an amended notice and will 
place the information in the public file, 
after notifying the submitter and 
complying with other applicable 
procedures. 

After receipt EPA has 90 days to 
review a PMN under section 5(a)(1). The 
section 5(d)(2) Federal Register notice 
indicates the date when the review 
period ends for each PMN. Under 
section 5(c), EPA may, for good cause, 
extend the review period for up to an 
additional 90 days. If EPA determines 
that an extension is necessary, it will 
publish a notice in the Federal Register. 

Once the review period ends, the 
submitter may manufacture the 
substance unless EPA has imposed 
restrictions. When the submitter begins 
to manufacture the substance, he must 
report to EPA, and the Agency will add 
the substance to the Inventory. After the 
substance is added to the Inventory, any 
company may manufacture it without 


providing EPA notice under section 
JKa)(l)(A). 

Therefore, under the Toxic 
Substances Control Act summaries of 
the data taken from the PMN's ate 
published herein. 

Interested persons may. on or before 
the dates shown under "DATES", 
submit to the Document Control Officer 
(TS-793), Management Support Division, 
Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency. Rm. E-447, 401 M St, SW., 
Washington. DC 2048fX written 
comments regarding these notices. 

Three copies of all comments shall be 
submitted except that individuals may 
submit single copies of comments. The 
comments are to be identified with the 
document control number "(OPTS- 
51201)" and the specific PMN number. 
Comments received may be seen in the 
above office between 8:00 a.m. and 4:00 
pjn., Monday through Friday, excluding 
legal holidays. 

(Sec. 5, 90 StaL 2012 (15 U.&C 2004)) 

Dated: Jon unry 16,1981. 

Edward A. Klein. 

Director, Chemical Control Division, 

PMN 80-346 

The following information ia taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period March 2. 

1981. 

Manufacturer's Identity . Claimed 
confidential business information. 
Organizational information provided: 

Annual sales—Between $100 million 
and $499,999,999. 

Standard Industrial Classification 
Code—288. 

Specific Chemical identity. Ferrous 
complexed sulfonated tannin. 

Use. Drilling fluid additive. 

Production Estimates. 



in 

ipmymr 

myer 

SJtl 

3XBJM 

toy* 

_ ,. ., 277.166 

Mi m 

yoym . 

•07,1*5 

X2S6M6 


Physical/Chemical Properties. 

Physical state—Solid (powder). 

Density—1.4 gm/ml 
Solubility (aqueous)—100 pel 
pH of 38 pet sohatl an—5.7. 

Toxicity Data. The manufacturer 
states that the material may acl as an 
irritant to the respiratory system, eyes, 
or skin. 
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Exposure. 



in 

Manmum 

duration 

CoroontraDon 

ACsvnj ana wpowu nwp 

Homs/toy 

Deya/year 

Average Peak 


_ 0 

6 

250 

1-10 mg/m*.. 1-10 mg/m*. 


• 

t 

30-120 

l-IOm^Ni*. 1-10 ftig/wi 1 . 


3 



>100 ppm >100 ppm. 


Environmental Release/Disposal The 
manufacture states that less than 10 kg/ 
yr will be released to the air in the form 
of water vapor from aqueous solution 
drying, 24 hr/da, 250 da/yr. Between 100 
and 1.000 kg/yr will be released on land 
in the form of insoluble pecan shell, 
sand, and soil (containing residual 
amounts of sulfite extract of pecan shell) 
released upon separation of soluble and 
insoluble fractions of sulfite extraction. 

PMN 80-351 

The following information is taken 
from data submitted by the 
manufacturer in the PMN. 

Close of Review Period. March 8. 

1981. 

Manufacturer's Identity: Claimed 
confidential business information. 

Specific Chemical Identity. Claimed 
confidential business information. 
Generic name provided: Substituted 
alkanoic acid alkyl ester. 

Use. New site-limited chemical 
intermediate to be used to manfacture 
another chemical intermediate. The 
reaction product will be incorporated in 
an article for consumer use. 


Production Estimates. 



KBogwm 

p*ryMr 

fttoomum 


70 

100 


ISO 

225 


300 

500 




Physical/Chemical Properties. 

Solubilities: 

Water—< 0.1% 

Dimethyl sulfoxide—>10.0% 

Aoetone—>100% 

Com oil—>10.0% 

Octanol—>10.0% 

Boiling point—> ZS5*C at 760 mm Hg 
(decomposes). 

Vapor pressure—No measurable vapor 
pressure at room temperature. 

Toxicity Data. 

Acute oral LD*—500 mg/kg. 

Acute dermal LD*—22> 20 ml/kg. 

Skin Irritation—Moderate. 

Skin absorption—May be absorbed 

Repeated 10-day skin application—Strong 
exacerbation with eschar formation. # 

Skin sensitisation potential—None. 

Eye irritation—Slightly irritant 

14-Day repated daily oral doses: 

1.000 mg/kg—Weight loss, reduced feed 
intake, death. 

300 mg/kg—Slight reduction in weight gain. 
100 mg/kg—Feed intake and weight gain 
normaL 

Exposure. The Manufacturer states 
that there will be minimal exposure to 
workers during manufacture and none to 
consumers of eventual product because 
the new substance is consumed in 
processing. 


Activity and crpor*** rtvto<%J 

Maomisn 

ftUffltMT 

Mjjtfnjm durabor 

Concentration (ppm) 


npoMd 

HourVday 

Oey/yeer 

Average 

Peak 


ftAarxitaetirv OvmS Irtatalon 

1 

025 

2 

0-1 


0-1 

um DvtiH sno Wm—on,...- 

1 

.25 

9 

0-1 


0-1 


Environmental Release/Disposal. The 
manufacturer states that there will be a 
negligible amount of the new substance 
released into the air and none released 
into land or water. All wastes from the 
manufacture and in-plant use of the new 
material are Incinerated 

P'S Doc SI-'2M3 Filed l-SS-Sl. «mj 

SttJJNO COOC *560-01-41 


FEDERAL COMMUNICATIONS 
COMMISSION 

Radio Technical Commission for 
Marine Services; Meetings 

In accordance with Pub. L 92-483, 


"Federal Advisory Committee Act/’ the 
schedule of future Radio Technical 
Commission for Marine Services 
(RTCM] meetings is as follows: 

Special Committee No. 74, "Digital Selective 
Calling". Notice of 18th Meeting 
Tuesday. February 10.1981—0:00 a.m. 
Wednesday. February 11.1981— (kOO a.m. 
Conference Room 9230/32. Nassif (DOT) 
Building, 400 Seventh Street SW. (at D 
Street) Washington. DC 

Agenda 

1. Call to Order. Chairman's Report. 


2. Administrative matters. 

3. Meeting of Ship Station Safety Working 
Group and Coast Station Working Group and 
Working Group Reports. 

4 . Future work assignments. 

T. de Haas. Chairman, SC-74. National 
Telecommunications 4 Inf or. Admn.. 325 
Broadway. Bldg. 22. Boulder. CO 60303. 
Phone: (303) 497-3728 

Special Committee No. 78. "Maritime 
Advisory Committee in Preparation for the 
1982 Mobile Services World Administrative 
Radio Conference (1982 Mobile Servto-t. 
WARQ" 

Notice of 7th Meeting: Wednesday, February 

11.1981— (fc30 a.m. 

1 st Floor Auditorium. Comsat Building. 940 
L'Enfant Plaza SW„ Washington. D.C 

Agenda 

1. Call to Order. Chairman's Report 

2. Administrative matters. 

3. Discussion of Proposals and review of 
work program. 

4. Establishment of future meeting 
schedule. 

Charles Dorian. Chairman. SC-78. ComR.it 
Corporation. Washington. D.C., Phone: 
(202) 554-8758 

Special Committee No. 75, "MPS— Automutic 
Coordinate Conversion Systems" 

Notice of 9th Meeting: Wednesday. February 

25.1981— 9:00 ajn. 

Conference Room 8336, Nassif (DOT) 
Building. 400 Seventh Street SW at 0 
Street. Washington. DC 

Agenda 

1. Call to order. Chairman's Report. 

2. Administrative matters. 

3. Reviewing comments of draft 
specifications. 

Mortimer Rogoff. Chairman. SC-75,4201 
Cathedral Avenue NW.. Apartment 91 W. 
Washington. DC 20018, Phone: (202) 362- 
5462. 

The RTCM has acted as a coordinator 
for maritime telecommunications since 
its establishment in 1947. All RTCM 
meetings are open to the public. Written 
statements are preferred, but by 
previous arrangement, oral 
presentations will be permitted within 
time and space limitations. 

Those desiring additional Information 
concerning the above meeting!s) may 
contact either the designated chairman 
or the RTCM Secretariat (phone: (202) 
632-6490). 
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Federal Communication* Commission. 
William |. Tricarico. 

Secretary. 

[FR Doc 

mam coot 


IBC Docket No. 80-779; FHe No. BPCT-5025 

•tall 

Trinity Broadcasting of Seattle et ah; 
Hearing Designation Order 

In re Applications of Trinity 
Broadcasting of Seattle, Seattle. 
Washington. [BC Docket No. 80-779, File 
No. BPCT-5025), Seattle STV Company, 
Seattle. Washington, (BC Docket No. 80- 
780, File Mp/ BPCT-5105]. Tavitac 
Corporation, Seattle, Washington; (BC 
Docket No. 80-781. File No. BPCT-5106J; 
For a Television Construction Permit. 

Adopted: December 31,1080. 

Released: fanuary 18,1081. 

By the Chief. Broadcast Bureau: 

1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authority, has under 
consideration the above-captioned 
mutually exclusive applications of 
Trinity Broadcasting of Seattle (TBS), 
Seattle STV Company (Seattle STV). 
and Tavitac Corporation (Tavitac) for a 
new commercial television station to 
operate on Channel 22, Seattle, 
Washington; informal objections filed 
by the Western Washington Coopertive 
Interference Committee (WWCIC) and 
Ratelco. Inc. (Ratelco) against the appli¬ 
cations of Trinity and Seattle STV; 1 * * and 
related pleadings.* 

2. Both WWCIC and Ratelco object to 
the location of any high power 
transmitter in close proximity to the 
transmitters of numerous FM broadcast 
stations, two-way base stations, 
community repeaters, and microwave 
systems located atop Cougar Mountain. 


1 In tbe itnclwl mum, both informal objections 

werv GW only against Trinity, however they will 
be construed as applying to Seattle STV as well 
because the objectors oppose the location of any 
high power transmitter atop Cougar Mountain, the 
Prppmd transmitter site of both Trinity and Seattle 

’The application of Seattla STV con temp la lea 
«ag subscription television (STV) over its 
P^poaed facility. Its application for STV 
■' thorite tion (BSTV-37) will not be consolidated 
fur hearing in this proceeding, STV is raaentully an 
H’lrrtalnmeot format (indistinguishable from other 
rntcrtainmenl packages except that It Is supported 
Erectly by viewers' subaertptions; rather than by 

j Rising revenues The Commisaion has already 
urtnonstrated a reluctance to compare applicants 
on the basis of entertainment formats. Gnorgo R. 
Cameron fr. Communications, 71 FCC 2d 460 (1979), 
Consequently, STV proposals will not be considered 
in otherwise routine heatings on applications for 
television construction permit*; rather, only if 
v 'iUle STV is determined to be the successful 
applicant for the construction permit will it* STV 
proposal be analysed. 


Ratelco argues that such a facility would 
cause problems of desensitization, 
interference, ambient RF levels, and 
possible electromagnetic radiation 
danger to persons working on the 
equipment. In addition Ratelco asserts 
that the proposed towers would create 
hazards to air navigation and that the 
transmitter would consume valuable 
electricity. WWCIC requests that should 
an application proposing a site atop 
Cougar Mountain be granted, it be 
subject to a condition similar to that 
placed on the construction permit of 
KRABfFM), Seattle in 1972.* 

3. Inherent in the Commission's 
application processing procedures are 
engineering standards and criteria 
intended to avoid objectionable 
interference to existing facilities. The 
location of several communications 
facilities in the same vicinity is 
commonplace end presents Little 
difficulty to well engineered systems. In 
the event an interference problem 
should be found to exist, the 
Commission's long-standing policy is 
that the "newcomer" will be 
responsible, financially and otherwise, 
for taking whatever steps that may be 
necessary to eliminate objectionable 
interference to an existing facility. 
Sudbrink Broadcasting of Georgia, Inc. 
65 FCC 2d 691 (1977). In that the Federal 
Aviation Administration has approved 
Trinity’s and Seattle STV's proposed 
tower heights and locations, we will not 
question the hazard to air navigation. 
Further, other than a general conclusory 
statement. Ratelco has provided no 
specifics as to how the applicants' 
proposed transmitters would cause 
radiation danger to persons working on 
the equipment, nor have the objectors 
shown how the proposed towers would 
be hazards to air navigation or why a 
"KRABfFMHype" condition would be 
necessary to supplement present 
policies and rules. Accordingly, both 
informal objections will be denied. 

4. It appears that TBS would require 
more than $723,677 to construct its 
proposed facility and to operate it for 
three months: 


Equipment idownpey m enQ_*05.250 

(3 mo)-106.667 

. 40.000 

Upi engrwenng. rwtaArton. and o*m cot* «.000 


‘The condition placed on the oofulructioc permit 
of KRABfFM) was **( t)hat Initial engineering and 
program tetti by station KRABfFM) shall be 
conducted at Ha power until all substantia! 
problems of interference to two-way receivers art 
overcome, that KRAB shall cooperate fully with the 
Western Washington Cooperative Interference 
Committee in suggested Installation of facilities to 
mitigate any eubatantial Interference to existing 
two-way radio receivers: and that KRAB shall offer 
all possible technical help in overcoming any 
problem of desensitized receivers.* 4 


CparaSng coals, (ndufng tranarraBar «6a rant* 

P mo)- 71.776 

Tfttt_,__ 766.677 


To meet this requirement. TBS intends 
to rely on a loan of $750,000 from Tri«Jty 
Broadcasting Network. Inc. (TEN). 

TBN's balance sheet indicates net liquid 
assets of $760,000, and TEN has a Una of 
credit for $3,000,000 from the Mitsubishi 
Bank of California; however, TBN has 
already committed $6,151,000 for the 
construction and operation of other 
broadcast ventures. 4 4 Because TBNTs 
commitments exceed the capital 
available, it cannot be determined that 
TBN has the net liquid assets to provide 
any capital for the proposed Seattle 
station. Accordingly, an appropriate 
financial issue will be specified. 


T*mica Staton* 


hksM, Fl*™_ 

8AICT-600212KE 



(WMFT(TVU 


Swaa Ana.Ca«_ 

BPCT-5154 

373JOOO 


(ktsnctvw. 

Otohom* City. 

BPCT-5052 

600.000 

Otoe, 

(KTBCXTV)) 


RdworSL Tw 

BPCT-ailO 

700.000 

660,000 

26.000 

Denver, Oslo_ 

BRCT-506?. _ 

rrwWtafry* 

Laraont A Arvfrv 

0PTT-7611O®O_ 

Ca«. 

Rcfwnond, Tea- 

BPTT-7601236._ 

50,000 

BakartieaiCatf — 

BPTT-8001070_ 

20.000 

AueOrv Tmt ... 


73.000 

BueSlon A 

BPTT-60O516IA_ 

20,000 

Sofcang. Ceil. 
Seem*. Wa*r>_ 

8FTT-700123*_ 

70.000 

Total 


6,151,000 


5. It appears that Seattle STV would 
require $170,250 to construct its 
proposed faciUty and to operate it for 
three months: 

fwnti land, and buMng «m< • 

OparaO nu coat* ft mo) . ..— *170.230 

LagP, m pmin ng . and ocneto, _50000 

Total-170,230 

* Soots* STV propose* lo lye 6* msJQmmt, l*nd. *nd 
budrQ from AmartOOft Subecripaon T*im4on of WuMngwv 
me IASTV ttmtagion). N proposed Irancfwe hotoor lot 
•UboortpBon liMnntrin op*r**on on Satin* STV Rant tor (ho 
te*J would «uai tha amount normaty du* SeanJe STV 
ea * panjon iag* of tho ty tray g ro** ravon ut res ASTV- 
Waohington aoJd coiact from »i*c8ptoft aiwxn lub 
eoribara. 

To meet this requirement, Seattle STV 
intends to rely on $10,000 in existing 
capital fl and approximately $150,000 
during the first three months of 
operation from the sale of program time 


•TBN hat committed fund* for tha following other 
applications: 

•TBS states that TBN’s commitment to 
WHFTfTV). Miami, has been offset by more than 
S3.800.000 in pledgee, a *700,000 loan from Trinity 
Broadcasting of Arizona. ln<L, *235,000 in 
documented station receipt* during 1979 end 
$550,000 in sale* of program time. TBS has not 
demonstrated the availability of these source* of 
revenue to TBN. and it la unclear to what extent 
they could be relied on if demonstrated 
Consequently, we have no basis by which we can 
lower TBN’s $6,151,000 commitments. 

• Seattle STV has demonstrated net liquid assets 
of only S&jOOO. 
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to ASTV-Washington. 1 The availability 
of any funds from ASTV-Washing!on is 
contingent upon the grant of Seattle 
STV’a application for STV authorization. 
At this point, the applicant cannot 
depend on such a grant (see footnote 2). 
and even if the STV application were 
granted. ASTV-Washington would not 
be obligated for the funds until 
subscription television service is 
instituted, which could be months after 
Seattle STV commences operation. 
Farther, even if the STV service were 
operational. ASTV-Washington might 
not meet its projected and committed 
revenues. Consequently. Seattle STV 
cannot rely on such uncertain financing. 
Because the lease of equipment, land, 
and buildings is also conditioned on the 
grant of the application for STV 
authorization. Seattle STV would 
require an additional $1,245,538 to 
construct the station.* It has not 
demonstrated its ability to meet these 
costs. Accordingly, an appropriate 
financial issue will be specified. 

6. All three applicants propose 
operation of a U11F television station 
from transmitters located within 250 
miles of the Canadian border and with 
maximum visual effective radiated 
power (ERP) exceeding 1.000 kilowatts. 
The proposals pose no interference 
threat to United States television 
stations; however, they do contravene 
an agreement between the United States 
and Canada which limits the maximum 
visual ERP of United States television 
stations located within 250 miles of 
Canada to 1.000 kilowatts. Agreement 
Effectuated by Exchange of Notes. 
TXA.S. 2594 (1952). Since the 
Commission lacks authority to waive 
international agreements, any 
construction permit granted in this 
proceeding will be conditioned to 
preclude station operation with 
maximum visual ERP in excess of 1,000 
kilowatts, absent Canadian consent. 
South Bend Tribune, 8 R.R. 2d 416 (1966). 

7. Since TBS’s, Seattle STV’s. and 
Tavitac's applications are mutually 
exclusive, the Commission is unable to 
make the statutory finding that grant of 
the applications will serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues set out below. 


'Specifically ASTV-Washington. la IU 
Subscription Television Affiliation Agreement with 
Seattle STV. agree* to purchase from the applicant 
a minimum of $ 800,000 in broadcast hoar* over the 
period of a year. 

"Seattle STV eitimatee the! ASTV*Washington 
would require fl .245.M8 to purchase the equipment 
land, and building that it intends to lease to the 
applicant 


8. Accordingly, it is ordered. That 
pursuant to Section 309(e) of the 
Communications Act of 1934. as 
amended, the above-captioned 
applications are designated for hearing 
In a consolidated proceeding to be held 
before an Administrative Law Judge at a 
time and place to be specified in a 
subsequent Order, upon the following 
issues: 

1. To determine with respect to TBS's 
financial showing: 

(a) Whether TBS has $723,677 available for 
construction and three months operating 
costs. 

(b) Whether, In light of the evidence 
adduced pursuant to (a) above, the applicant 
is financially qualified. 

Z To determine with respect to Seattle 
STV’s financial showing: 

(a) Whether Seattle STV has $1,415,786 
available for construction and throe months 
operating costs. 

(b) Whether, in light of the evidence 
adduced pursuant to (a) above, the applicant 
is financially qualified. 

3, To determine which of the proposals 
would, on s comparative basis, best serve the 
public Interest 

4. To determine, in light of the evidence 
adduced pursuant to the foregoing issues, 
which of the applications should be granted. 

9. It is further ordered, That the 
informal objections filed by the Western 
Washington Cooperative Interference 
Committee and by Ratelco, Inc. are 
denied. 

10. It Is further ordered, That, in the 
event of a grant of the application of 
Trinity, Seattle STV. or Tavitac. the 
construction permit shall contain the 
following condition: 

Operation with maximum visual effective 
radiated power in excess of 90.0 dBk (1.000 
kW) is subject to consent by Canada. 

Further, In the event of a grant of 
Seattle STV’s application, the 
construction permit shall contain the 
additional condition: 

The visual transmitter output power shall 
be measured at the input to the diplexer. 

11. It is further ordered. That to avail 
themselves of the opportunity to be 
heard, the applicants herein shall, 
pursuant to Section 1.221(c) of the 
Commission’s Rules, in person or by 
attorney within 20 days of the mailing of 
this Order, file with the Commission, in 
triplicate, a written appearance stating 
an intention to appear on the date fixed 
for hearing and to present evidence on 
the issues specified in this Order. 

12. It is further ordered, That the 
applicants herein shall, pursuant to * 
section 311(a)(2) of the Communications 
Act of 1934. as amended, and § 73.3594 
of the Commission's Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 


shall advise the Commission of the 
publication of such notice as required by 
5 73.3594(g) of the Rules. 

Federal Communications Commission 

Larry D. Eads, 

Acting Chief. Broadcast Facilities Division 

Broadcast Bureau. 

(KR Doc. 01-OTX FlWd 1 30-81; *44 am| 
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(Report No. A-22J 

TV Broadcast Applications Accepted 
for Filing and Notification of Cut-Off 
Date 

Cut-Off Date: March 6.1981. 

Released: January 23.1961. 

Notice is hereby given that the 
applications listed in the attached 
appendix are accepted for filing. They 
will be considered to be ready and 
available for processing after March 6, 
1961. An application, in order to be 
considered with any application 
appearing on the attached list or with 
any other application on file by the close 
of business on March 6.1981. which 
involves a conflict necessitating a 
hearing with any application on this list, 
must be substantially complete and 
tendered for filing at the offices of the 
Commission in Washington. D.CL no 
later than the close of business on 
March 6.1981. 

Petitions to deny any application on 
this list must be on file with the 
Commission not later than the close of 
business on March 6,1981. 

Applications for new stations may not 
be filed against any application on the 
attached fist which is designated by an 
asterisk (*). 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

BPET-800114 F (new), Williston. North 
Dakota. Prairie Public Television. Inc.. 
Channel 4. ERP. Vis. 100 kW; HAAT: 912 
fool 

•BPCT-801023KJ (WGSE (TV)). Myrtle Bouch. 
South Carolina. Carolina Christian 
Broadcasting. Inc.. Channel 43. Decrease 
ERP Via. to 156 kW; increase HAAT to 007 
feet 

BPCT-801114KE (new). Ocala. Florida. Big 
Sun Television. Inc.. Channel 51. ERP: Via 
1117 kW; HAAT: WS (eel 
BPCT-601114KF (new). Flagstaff. Ariiona. 
Manning Telecasting. Inc.. Channel 13. 
ERP: VU. 316 kW; HAAT: 1031 feel 
•BPCT-601114KC (KQTV (TV)). St. Joseph. 
Missouri. Elba Development Corporation. 
Channel 2. Change site: Increase HAAT lo 
2000 feel 

BPCT-Q01121KK (new). Scranlon. 
Pennsylvania. SWH Associates. Channel 
36. ERP: Vis. 31kW: HAAT: 1287 feel 
BPCT-601121KL (new). Hazleton. 
Pennsylvania. Hazleton TV Associates. 
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Channel 54 ERP: VU. O S kW; HAAT: 628 

feet 

BPCT-801128KH (new), Reno, Nevada, 

Family Stations, Inc,, Channel 27, ERP: Via. 
95 kW; HAAT: 2300 feet 

* BMPCT -SOI 208JCK (WDDD-TV). Marion, 

Illinois, Dennis F. Doelitxsch, Channel 27. 
Change site; increase ERP Vis. to 2570 kW; 
increase. HAAT to 772 feet 

* BPCT -801 210KG (KPTX (TV)), Odessa. 

Texas. Permian Basin Television Corp., 
Channel 9, Change city of license from 
Monahans. Texas. 

[FR Dor ii-en Wri i-ja-ei. ess ««| 

pumq coos S7tl-aV4i 


(Report No. B-7) 

AM Broadcast Applications Accepted 
for Rllng and Notification of Cut-Off 

Date 

Cut off Date: March 2.1961. 

Released: January 22.1961. 

Notice is hereby given that the 
following applications have been 
accepted for filing. Because they are in 
conflict with applications previously 
accepted for filing and listed as subject 
to cut-off dates for conflicting 
applications, no application which 
wouid be in conflict with these 
applications will be accepted for Tiling. 

Petitions to deny these applications 
must be on file with the Commission not 
later than the dose of business on 
March 2.1981. 

Minor amendments to these 
applications, and to the applications 
they are in conflict with, may be Tiled as 
a matter of right not later than the close 
of business on March 2,1981. 
Amendments filed pursuant to this 
notice are subject to the provisions of 
(73.3525(b) of the Commission's Rules. 

Hr-<i0t<M2AB—Siefker Broa casting Corp., 
WMLM, St. Louis, Michigan. Has: 1540 kHz, 
1 kW, Day. Rtq: 1520 kHz. 1 kW. DA-2, U 
HI 1 'f*jl003AK—JEM Broadcasting Company, 
h[CM, B^utonvlDs, Arkansas, Has: 1190 
kHz. 500 W, Day, Req: 1190 kHz, 5 kW (1 
kW-CH), Day 

BF-001104AF (new). WllliU, California. Tho 
Henry Radio Company. Req: 1250 kHz. 1 
kW. 25 kW-LS, DA-2 U 
BP-eono5AD (new), South Glens Falls. New 
York. Premier Broadcasting Corporation. 
R*q: 1230 kHz. 250 W. 1 kW-LS, U. 

Federal Communications Commission. 

William J. Tricarico, 

Secretary. 

F* Doc t: -mo r.iw i-js-ai: 
stumo cooc snz-ai-ai 


FEDERAL COMMUNICATION 
COMMISSION 

Radio Technical Commission for 
Marine Services; Meeting 

In accordance with Public Law 92-463. 
“Federal Advisory Committee Act.” the 
schedule of future Radio Technical 
Commission for Marine Services 
(RTCM) meetings is as follows: 

Special Committee No. 78 
Notice of 1st Meeting, Tuesday. February 10, 
1981—0:30 a.tn. 

Conference Room 4234/38/38, Naas if (DOT) 
Building, 400 Seventh Street. SW. at D 
Street, Washington. DC 

Agenda 

1. Call to order and administrative matters. 
2 Presentation/discussion concerning 
Federal Radionavigation Plan. 

3. Special Committee organization. 

4. Establish next meeting date and adjourn. 
John C Fuechsel, Chairman SC-78, National 

Ocean InDustries Assoc., 110017th St 
NW„ Washington, DC.. Phone: (202) 785- 
5116. 

Executive Committee Meeting 
Notice of February Meeting. Thursday, 
February 19,1981—0:30 am. 

Conference Room 8332 Nassif (DOT) 

Building 400 Seventh Street SW., at D 
Street Washington, DC 

Agenda 

1. Administrative Matters 
2 Spedal Committee Reports. 

The RTCM has acted as a coordinator 
for maritime telecommunications since 
Its establishment In 1947. All RTCM 
meetings are open to the public. Written 
statements are preferred, but by 
previous arrangement, oral 
presentations will be permitted within 
time and space limitations. 

Those desiring additonal information 
concerning the above meeting(s) may 
contact either the designated chairman 
or the RTCM Secretariat (phone: (202) 
632-6490). 

Federal Communications Commission. 
William). Tricarico, 

Secretary . 

(FR Doc 01-2707 FUad 1-»~01 045 *») 
mUJNO COOC 0710-01-01 


FEDERAL ELECTION COMMISSION 

(Notice 1981-1) 

Clearinghouse on Election 
Administration Clearinghouse 
Advisory Panel; Meeting 

In accordance with the provisions of 
the Federal Advisory Committee Act (5 
U.S.C. App. I) and Office of 
Management and Budget Circular A-63, 
as revised, the Federal Election 


Commission announces the following 
Advisory Panel meeting: 

Name: Clearinghouse Advisory Pane] 

Date: February 23-24.1981 
Place: Senate Room. Capitol Hilton Hotel 
18th end K SL. NW, Washington, DC 
Time: 1000-1200:1400-1600-on February 23. 
1981; 0000-1200; 1400-1800 on February 24, 
1961 

Proposed Agenda: Welcoming remarks, 
discussion snd review of 1980 Elections. 
Election issues and the role of the 
Clearinghouse in the 1980's. New trends 
and technological developments in 
elections. Review of present and future 
Clearinghouse research projects. 

Purpose of the meeting: The Panel will review 
pest Clearinghouse research efforts, 
discuss present problems in the 
administration of federal elections and 
formulate recommendations to the Federal 
Election Commission Clearinghouse for ill 
future research program. 

The Advisory Panel meeting i® open to 
the public depending on available space. 
Any member of the public may file a 
written statement with the Panel before, 
during or after the meeting. To the 
extent that time permits, the Panel 
Chairman may allow public 
presentation or oral statements at the 
meeting. 

All communications regarding this 
Advisory Panel should be addressed to 
Dr. Gary Greenhalgh. Clearinghouse on 
Election Administration, Federal 
Election Commission, 1325 K St., NW 
Washington, DC 20463. 

Dated: January 19.1981. 

John Warren McGany, 

Chairman. Federal Election Commission. 

|KR Doc SI-ZTQt PUod 1-JS-S1; *45 •») 

muma cooc sns^i-si 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

(Docket No. FEMA-REP-4-A1-1J 

Alabama Radiological Emergency 
Response Plan 

agency: Federal Emergency 
Management Agency. 
action: Notice of receipt of plan. 

summary: For continued operation of 
nuclear power plants, the Nuclear 
Regulatory Commission requires 
approved licensee and State and local 
governments' radiological emergency 
response plans. Since FEMA has a 
responsibility for reviewing the State 
and local government plans, the State of 
Alabama has submitted its radiological 
emergency plans to the FEMA Regional 
office. These plans support nuclear 
power plants which impact on Alabama, 
and include those of local governments 
near the Alabama Power Company's 
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Farley Plant located in Houston County, 
and the TVA’s Browns Ferry Plant 
located in Limestone County. Alabama. 

date: November 10,1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Frank Newton. Regional Director, 
FEMA Region IV. 1375 Peachtree Street, 
NW. Atlanta. Georgia 30309. (404) 881- 
2400. 

notice: In support of the Federal 
requirement for emergency response 
plans. FEMA has proposed a Rule 
describing its proccdnies for review and 
approval of State and local 
government's radiological emergency 
response plans. Pursuant to this 
proposed FEMA Rule (44 CFR Part 
350.8). "Review and Approval of State 
Radiological Emergency Plans and 
Preparedness,” 45 FR 42341. the State 
Radiological Emergency Response Plan 
for the State of Alabama was received 
by the Federal Emergency Management 
Agency Region IV Office. 

Included are plans for local 
governments which are wholly or 
partially within the plum exposure 
pathway emergency planning zones of 
the nuclear plants. For the Farley Plant, 
plans are included for Houston and 
Henry Counties. For the Browns Ferry 
Plant, plans are included for Lauderdale. 
Lawrence. Limestone. Madison and 
Morgan Counties. 

Copies of the Plan are available for 
review at the FEMA Region IV Office, or 
they will be made available upon 
request in accordance with the fee 
schedule for FEMA Freedom of 
Information Act requests, as set out in 
subpart C of 44 CFR Part 5. There are 
505 pages in the document; reproduction 
fees are $.10 a page payable with the 
request for copy. 

Comments on the Plan may be 
submitted in writing to Mr. Frank 
Newton. Regional Director, at the above 
address within thirty days of this 
Federal Register notice. 

FEMA proposed Rule 44 CFR 350.10 
also calls for a public meeting prior to 
approval of the plans. Details of this 
meeting will be announced in The 
Dothan Eagle at least two weeks prior to 
the scheduled meeting. Local radio and 
television stations will be requested to 
announce the meeting. 

Dated: January 14.1961. 

Frank Newton, 

Regional Director . 

(Ft Doc st-a m i^as-ai. a** «®| 

eajJMQ coot ana-oi-N 


Joint Department of Defense, 
Department of Energy and Federal 
Emergency Management Agency 
Agreement for Response to Nuclear 
Weapon Accidents and Nuclear 
Weapon Significant Incidents 

January 15.1961. 

The Department of Defense and 
Energy and the Federal Emergency 
Management Agency have entered Into 
an agreement in which they agree to 
take all possible measures to protect the 
public from the hazards associated with 
accidents Involving nuclear weapons. 
The agreement specifies the 
responsibilities, organizational 
relationships and types of activities that 
will govern the response of the three 
agencies in the event of a nuclear 
weapon accident or significant incident 
The agreement commits the three 
agencies to further Joint planning to 
mitigate the effects of a nuclear weapon 
accident 

The text of the Memorandum of 
Agreement follows. 

Frank A. Camm, 

Associate Director for Plans and 
Preparedness. 

Preamble 

The Department of Defense (DOD) 
and the Department of Energy (DOE). In 
carrying out the responsibilities vested 
in them by the Atomic Energy Act of 
1954. as amended, have diligently 
pursued a development program to 
insure that the maximum degree of 
safety attainable is designed into 
nuclear weapons. Dealing with the 
consequences to the civilian populace of 
a nuclear weapon accident or significant 
incidence is part of the Federal 
Emergency Management Agency's 
responsibilities. In carrying out these 
responsibilities. FEMA wifi establish 
policies for, and coordinate, all civilian 
emergency planning, management, and 
assistance by. executive agencies. The 
signatories, recognizing the unlikely 
nature of a nuclear weapon accident, 
nevertheless commit their respective 
organizations to this Memorandum of 
Agreement. The Intention Is to ensure 
that all possible measures are taken to 
protect the public of the United States of 
America, to the greatest degree possible, 
from the hazards associated with an 
accident involving nuclear weapons. 

The signatories agree to the conduct of 
thorough joint planning on the various 
aspects of nuclear weapon accidents to 
mitigate the effects of such an accident. 

1. Purpose and Scope. To delineate 
general areas of responsibility, and set 
forth a joint policy for an effective and 
coordinated response by Department of 
Defense (DOD). Department of Energy 


(DOE), and the Federal Emergency 
Management Agency (FEMA) within the 
United States and its territories, to 
peacetime Nuclear Weapon Accidents 
and Nuclear Weapon Significant 
Incidents whqre one or more of the 
signatory agencies is responsible for 
providing assistance. For DOD and 
DOE. the responsibilities and scope of 
this agreement are extended worldwide 
subject to the provisions of applicable 
international agreements. 

£ Cancellation. This agreement 
supercedes the "Joint Department of 
defense and Energy Research and 
Development Administration Agreement 
In Response to Accidents Involving 
Radioactive Material or Nuclear 
Weapons", dated March 1,1977. 

3. Policy . The DOE is generally 
responsible for protecting the public 
from hazards involving the 
development, use, or control of DOE- 
owned radioactive materials in its 
custody. The DOD and DOE are 
responsible for protecting the public 
from hazards associated with, and for 
planning for and mitigating the health 
and safety problems connected with, the 
development, storage, transportation, 
use or control of nuclear weapons and 
radiological nuclear weapon 
components within their respective 
custodies. The DOE will participate in 
the consideration of these problems at a 
matter of continuing responsibility. 
FEMA is responsible for coordinating 
Federal response actions, within the 
United States and its territories, for a 
nuclear weapon accident or significant 
incident affecting the civilian population 
and ensuring that Federal actions are 
coordinated with state and local 
governments. 

4. Implementation . The DOD. DOE 
and FEMA will Issue appropriate 
internal instructions and operating 
procedures to implement this agreeme nt. 

5. Definitions, a. Nuclear Weapon 
Accident An unexpected event 
involving nuclear weapons or 
radiological nuclear weapon 
components that results in any of the 
following: 

(1) Accidental or unauthorized 
launching, firing, or use by U.S. force* or 
U.S. supported Allied forces, or a 
nuclear-capable weapons system which 
could create the risk of an outbreak of 
war. 

(2) Nuclear detonation. 

(3) Non-nuclear detonation or burning 
of a nuclear weapon or radiological 
nuclear weapon component. 

(4) Radioactive contamination. 

(5) Seizure, theft, loss or destruction of 
a nuclear weapon or radiological 
nuclear weapon component, including 
jettisoning. 
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(6) Public hazard, actual or implied. 

b. Nuclear Weapon Significant 
Incident An unexpected event involving 
nuclear weapons or radiological nuclear 
weapon components which does not fall 
in the nuclear weapon accident category 
but: 

(1) Results In evident damage to a 
nuclear weapon or radiological nuclear 
weapon component to the extent that 
major rework, complete replacement, or 
examination or recertification by the 
DOE is required. 

(2) Requires immediate action in the 
interest of safety or nuclear weapons 

security. 

(3) May result in adverse public 
reaction (national or international) or 
premature release of classified 

Information. 

(4) Could lead to a nuclear weapon 
accident and warrants that high officials 
of the signatory agencies be informed or 

take action. 

c. Nuclear Weapon Accident/ 
Significant Incident Assistance . That 
assistance provided after an accident or 
significant incident involving nuclear 
weapons or radiological nuclear weapon 
components to: 

(1) Evaluate the radiological hazard. 

(2) Accomplish emergency rescue and 

first aid 

(3} Minimize safety hazards to the 

public 

(4) Minimize exposure of personnel to 
radiation and/or radioactive material. 

(5) Establish security, as necessary, to 
protect classified Government material. 

(6) Minimize the spread of radioactive 
contamination. 

(7) Minimize damaging effects on 

proparty. 

(8) Disseminate technical information 
and medical advice to appropriate 

authorities. 

(9) Inform the public (as appropriate) 
to minimize public alarm and to promote 
orderly accomplishment of emergency 

functions. 

(10) Support recovery operations of 
damaged weapons or weapon 

components. 

(11) Support the removal of 
radiological hazards. 

d. National Defense Area (NDA). An 
ares established on non-Federal lands 
located within the United States, its 
possessions or territories, for the 
purpose of safeguarding classified 
defense information, or protecting DOD 
equipment and/or material 
Establishment of a NDA temporarily 
places such non-Federal lands under the 
effective control of DOD and results 
only from an emergency event. The 
senior DOD representative at the scene 
will define the boundary, mark it with a 
physical barrier, and post warning signs. 


The landowner’s consent and 
cooperation will be obtained whenever 
possible; however, military necessity 
will dictate the final decision regarding 
location, shape and size of the NDA. 

e. National Security Area (NSA). An 
area established on non-Federal lands 
located within the United States, its 
possessions, or territories, for the 
purpose of safeguarding classified and/ 
or restricted data information, or 
protecting DOE equipment and/or 
material. Establishment of a NSA 
temporarily places such non-Federal 
lands under the effective control of the 
DOE and results only from an 
emergency event. The senior DOE 
representative having custody of the 
material at the scene will define the 
boundary, mark it with a physical 
barrier, and post warning signs. The 
landowner's consent and cooperation 
will be obtained whenever possible; 
however, operational necessity will 
dictate the final decision regarding 
location, shape, and size of the NSA. 

f. On-Site. That area around the scene 
of a nuclear weapon accident or 
significant incident that is under the 
operational control of the installation 
commander, facility manager, DOD on¬ 
scene commander, or DOE Team 
Leader. The on-site area includes any 
area which has been established as a 
NDA or NSA. 

g. Off-Site. That area beyond the 
boundaries of a DOD installation or 
DOE facility, including the area beyond 
the boundary of a NDA or NSA, that has 
been, or may become affected by a 
nuclear weapon accident or significant 
incident. 

h. Initial Response Force . A force, 
identified in the Nuclear Accident 
Response Capabilities Listing [NARCL). 
belonging to DOD or DOE installations, 
facilities, or activities, within the United 
States and its territories, tasked with 
taking emergency response actions 
necessary to maintain command and 
control on-site pending arrival of the 
Service or Agency Response Force. 
Functions which the Initial Response 
Force are tasked to perform, within their 
capabilities are: 

1) Rescue operations 

2) Accident site security 

(3) Firefiehting 

(4) Initial weapon emergency sating 

(5) Radiation monitoring 

(6) Establishment of command, control 
and communications 

(7) Public affairs activities 

I. Service/Agency Response Force. A 
DOD or DOE response force that is 
appropriately manned, equipped, and 
capable of performing the Initial 
Response Force tasks and coordinating 
all actions necessary to effectively 


control and recover from an accident or 
significant incident. The specific 
purpose of a Service/Agency Response 
Force is to be able to provide nuclear 
weapon accident/significant incident 
assistance. Service/Agency Response 
Forces are organized and maintained by 
those Services or Agencies which have 
custody of nuclear weapons or 
radioactive nuclear weapon 
components. 

j. Lead FEMA Official. The designated 
senior FEMA representative at the scene 
of a nuclear weapon accident or 
significant incident responsible for 
implementing FEMA’s responsibilities. 

In the event the accident/significant 
incident results in the President 
declaring the accident or significant 
incident a major disaster under the 
authority of Pub. L 93-288, these 
responsibilities will be assumed by the 
designated Federal Coordinating Officer 
(FCO) for that major disaster. 

8. Responsibilities, a. General. (1) 
Primary responsibility for command and 
control on-site at the scene of a nuclear 
weapon accident or significant incident 
rests with: 

(a) The Service or Agency in charge or 
command of a DOD installation, DOE 
facility, ship at sea, or geographic area 
on which the accident or incident 
occurs. The installation, facility, ship, or 
geographic area commander will 
coordinate his actions with the Service 
or Agency having custody of the weapon 
at the time the accident or significant 
incident occurs. 

(b) The Service or Agency having 
custody of the weapon at the time the 
accident or significant incident occurs, 
should the accident occur off or beyond 
the boundaries described in 6a(l)(a) 
above. 

(2) FEMA will coordinate the off-site 
response actions of all Federal agencies 
to assure that all necessary assistance is 
being provided and that all off-site 
actions are consistent with the on-site 
activities of DOD and DOE and the 
response activities of state and local 
officials. 

(3) FEMA will coordinate all Federal 
emergency response activities with state 
and local emergency response efforts. 

(4) The military on-scene commander 
or the DOE Team Leader will Inform 
FEMA of all on-site response activities 
which could have an impact off-site. 

(5) FEMA will receive all requests 
from state and local officials for 
assistance from the Federal Government 
and will coordinate these requests with 
the appropriate agency. 

(8) if an accident or significant 
incident involving nuclear weapons 
should result in a Presidential 
declaration of a major disaster or 
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emergency (Public Law 93-288). Ihe 
Secretary of the Army will become the 
DOD Executive Agent for providing 
additional military support to the 
Federal Coordinating Officer (FCO) as 
required, subject to the military missions 
and priorities of DOD. 

(7) The DOD or DOE official first to 
arrive at the scene of a nuclear weapon 
accident or significant incident will take 
initial emergency actions required to 
establish control of the accident site and 
to safeguard classified material, and to 
advise military and DOE personnel of 
the possible radiological hazard. Prior to 
the arrival of a FEMA representative, 
this DOD or DOE official will also seek 
the assistance and cooperation of State 
and local authorities and Will advise 
them of the possible radiological 
hazards. This DOD or DOE official will 
remain on the scene until arrival of the 
identified Service on-scene commander, 
or DOE Team Leader having the primary 
responsibility as set forth in para &a(l). 

(8) The commander of the Initial 
Response Force or the DOE Team 
Leader will assume responsibility for 
control of on-site emergency operations 
when directed to do so by the 
appropriate Service or DOE operations 
center. A NDA or NSA will be 
established if required at the 
appropriate time using appropriate 
authority. The Initial Response Force 
commander will remain in control until 
relieved by the DOD on-scene 
commander or DOE Team Leader of the 
Service/Agency Response Force. 

(9) The National Military Command 
Center (NMCC) will be responsible for 
initial national-level command and 
control and response of DOD resources 
and personnel until conditions have 
stabilized, at which time command and 
control will be transferred to the 
responsible Service operations center. 
The NMCC will continue to provide 
information and support facilities as 
may be required. The equivalent DOE 
focal point will be the HQ DOE 
Emergency Operations Center (EOC). 
The equivalent FEMA focal point will be 
the FEMA National Operations Center 
(NOC). Liaison representatives will be 
exchanged between these focal points If 
the situation so dictates. 

(10) The NDA/NSA will be dissolved 
after all nuclear weapons, nuclear 
weapon components, and classified 
materials have been removed. Any 
continuing Federal assistance within 
this former NDA or NSA will be 
coordinated directly by FEMA. Within 
the Federal Government, the 
responsibility for site clean up will 


normally remain with the responsible 
DOD or DOE Agency. 

(11) DOD and DOE will operate a 
Joint Nuclear Accident Coordinating 
Center (JNACC) to assist In performing 
the functions set forth in this agreement 

(12) The DOD. DOE. and FEMA will 
establish procedures to ensure that the 
JNACC is advised promptly of all 
accidents or significant incidents 
involving nuclear weapons. 

Coordination should be maintaining 
throughout the response activity to 
assure all applicable command centers 
are properly informed. 

(13) The Military Services and the 
DOE will provide JNACC with 
information ncessary for the 
maintenance of current records 
reflecting the location of identified 
Initial and Service/Agency Response 
Forces and other specialized units and 
teams which can be used to provide 
nuclear weapon accident assistance. 

(14) The Military Services, Defense 
Nuclear Agency, and the DOE will 
respond to requests from the JNACC for 
mutual assistance. 

(15) The DOD. DOE, and FEMA will 
develop and publish guidance in the 
area of nuclear weapon accident 
assistance. Signatory agencies will 
insure that information contained in 
computerized data bases pertinent to 
the requirements of this agreement is 
readily available to the other 
signatories. 

(16) A Joint Information Center (J1C) 
will be established near the scene of an 
accident or significant incident involving 
nuclear weapons which results, or 
appears likely to result. In effects 
outside DOD or DOE facility 
boundaries. This J1C will include public 
affairs representatives from the DOD. 
DOE and FEMA, as well as provisions 
for other Federal Agency, state and local 
participation. The J1C will effect 
coordination of all public Information 
prior to release. Details and procedures 
will be worked out as a result of 
experience gained in exercises and 
further discussion among the agencies. 

b. Department of Defense . (1) The 
DOD will immediately notify the DOE 
and FEMA of the occurrence of an 
accident or significant incident involving 
nuclear weapons. In addition, the NMCC 
or the appropriate Military Service will 
advise die DOE and FEMA of the name 
of the designated on-scene commander 
and a point of contact for coordinating 
the DOD/DOE nuclear weapon accident 
assistance. 

(2) Upon request, the DOD will 
provide worldwide military 
transportation, aerial photographic 


support, airborne survey platforms 
logistic support services, and other 
support as requested to the DOE for its 
response to either DOD or DOE nuclear 
weapon accidents or significant 
Incidents. 

(3) The DOD will provide required 
administrative, medical, and logistic 
support (including communications and 
military transportation) for a DOE 
response organization supporting a DOO 
nuclear weapon accident assistance 
effort. 

(4) The DOD on-scene commander 
will provide public affairs liaison to the 
JIG. 

(5) The DoD on-scene commander will 
provide liaison to the senior FEMA 
official at the scene. 

(6) The DoD on-scene commander will 
formally recognize the DoD Team 
Leader as a member of his persona) 
staff. Further, the on-scene commander 
will consult with the DoE Team Leader 
on technical matters involving weapons 
operations and radioactive hazards 

(7) The DoD response organization 
will be under the control of the DoE 
Team Leader for on-site activities while 
at a DoE nuclear weapon seddent or 
significant incident scene. 

c. Department of Energy. (1) The DoE 
will immediately notify the DoD and 
FEMA of the occurrence of a nuclear 
weapon accident or significant incident. 
In addition. DoE will advise DoD and 
FEMA of the name of the designated 
DoE Team Leader and a point of contact 
for coordinating the DoD/DoE nuclear 
weapon accident assistance. 

(2) The DoE response capability will 
be comprised of technical specialists 
with equipment on continuous alert and 
ready for dispatch to provide nuclear 
weapon accident assistance. They will 
advise and assist in collecting and 
evaluating data, and mitigating 
radioactive and nuclear weapon 
hazards. 

(3) The DoE will dispatch the 
appropriate response organizations to 
the scene of a DoE/DoE nuclear weapon 
accident or significant incident. The 
specific composition of the organize ’ion 
(e.g.. Accident Response Group (ARG) 
or Nuclear Emergency Search Team 
(NEST)), to include any necessar> 
specialized equipment, will be desired 
to best meet the requirements of tht» 
accident or incident, ond will be 
coordinated with the DoE/DoE JNACC. 

(4) The DoD response organization 
will be under the control of the DoD on¬ 
scene commander for on-site activity 
while at a DoD nuclear weapon accidenl 
or significant incident scene. 

(5) Hie DoE response organization * 
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mission will include provision of the 
following support to a DoD on-scene 

commander 

(a) Technical advice and assistance 
for determining the extent of any 
radioactive hazards. 

(b) Technical advice to minimize 
hazards to the public. 

(c) Technical advice and assistance in 
the collection, identification and 
disposition of weapon components, 
weapon debris, and the resulting 
radioactive material. 

(d) Technical advice and assistance in 
the identification and protection of 
nuclear weapon design information and 
other restricted data. 

(e) Support of discussions with 
foreign, state, or local government 
officials on matters within areas of 
special DoE competence. 

(f) Technical advice and assistance to 
DoD Explosive Ordance Disposal (EOD) 
teams in render safe and recovery 
procedures. 

(6) The DoE response organization for 
supporting the DoD will be headed by a 
DoE Team Leader. The DoE Team 

Leader will: 

(a) Direct the activities of the DoE 
response organization. 

jb) Ensure coordinated DoE support 
for the DoD on-scene commander. 

(c) Advise the DoD on-scene 
commander of any requirement for 
additional DoE response capabilities 
and provide for such additional 
response as may be mutually agreed 
upon. 

(7) The response organization will 
normally include a Senior Scientific 
Advisor. The Senior Scientific Advisor, 
reporting to the DoE Team Leader, 
serves as the chief advisor to the 
response group on weapons technical 
matters. 

(8) The DoE Team Leader will provide 
public affairs liaison to the J1C 

(9) The DoE Team Leader will provide 
liaison to the senior FEMA official at the 

scene. 

(10) When directed. Headquarters 
DoE will coordinate ofT-site radiological 
monitoring and assessment activities of 

Federal Agencies. 

d. Federal Emergency Management 
Agency, (l) FEMA will immediately 
notify the DoD and DoE of the 
occurrence of a nuclear weapon 
accident or significant incident 

(2) FEMA will dispatch a coordinator 
and public affairs representative to the 
scene of a nuclear weapon accident or 
•ignificant incident when it has or may 
have an effect outside of the DoD or 
DoE facility boundaries. 

(3) FEMA will provide a liaison 
representative to the DoD or DoE official 


responsible for on-site activities. 

(4) FEMA will make any necessary 
recommendations to state and local 
officials regarding protective actions. 
FEMA will rely upon the technical 
expertise of DoD, DoE. and other 
Federal agencies in making these 
recommendations. 

(5) FEMA will take actions to ensure 
that all necessary Federal assistance 
available from any Federal agency is 
being provided and will coordinated 
these activities with the response 
activities of state and local 
governments. 

(6) FEMA will supply coordinated 
information on the Federal response role 
to the state and/or local government 
official!. 

7. Joint Nuclear Accident 
Coordinating Center. JNACC will: 

a. Maintain current information as to 
the location of specialized DoD and DoE 
teams or organizations capable of 
providing nuclear weapon accident 
assistance. 

b. Upon notification of a nuclear 
weapon accident or significant incident, 
select and notify specialized teams 
capable of responding to the accident or 
significant incident, inform the NMCC, 
Services, and DoE operations centers of 
actions taken, and when requested by 
the Services, coordinate deployment of 
specialized teams. 

c. Refer public inquiries to the JIC. 

8. Reimbursement for Emergency 
Assistance Expense. The Military 
Service or agency providing the 
necessary assistance will fund such 
costs initially within existing fund 
availability. The Military Service or 
agency having physical possession of 
the nuclear weapon or nuclear weapon 
component at the time of the accident or 
significant incident will be responsible 
for reimbursing, upon request, the 
Military Service or agency providing the 
necessary assistance for those costs 
which are in addition to normal 
operating expenses and which arc 
directly chargeable to, and caused by, 
the aocident/inddenL 

9. Biennial Review. This agreement 
will be updated every two years at a 
Biennial Review Conference by 
representatives from each of the 
signatory agencies. The Office of the 
Assistance to the Secretary of Defense 
for Atomic Energy will chair and make 
arrangements for the review conference. 


Assistant to the Secretary of Defense (Atomic 
Energy). 

Fat the Department of Energy. 

Duane C Sewell 

Assistant Secretary for Defense Programs. 

For the Federal Emergency Management 
Agency. 

Frank A Caranu 

Associate Director for Plans and 
Preparedness. 

January 6.1881. 

(F* Doc nW 1 JL4A am] 

8IUJMQ COOC §714-01-* 


summary: For continued operation of 
nuclear power plants, the Nuclear 
Regulatory Commission requires 
approved licensee and State and local 
government!' radiological emergency 
response plans. Since FEMA has a 
responsibility for reviewing the State 
and local government plans, the State of 
North Carolina has submitted its 
radiological emergency plans to the 
FEMA Regional office. These plana 
support nuclear power plants which 
impact on North Carolina, and include 
those of local governments near Duke 
Power Company's McGuire Nuclear 
Station located in Mecklenburg County, 
North Carolina. 

date PLANS received: November 8, 
1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Frank Newton, Regional Director, 
FEMA Region IV. 1375 Peachtree Street. 
NW. Atlanta. Georgia 30309. (404) 881- 
2400. 

nonce In support of the Federal 
requirement for emergency response 
plans. FEMA has proposed a Rule 
describing its procedures for review and 
approval of State and local 
governments' radiological emergency 
response plans. Pursuant to this 
proposed FEMA Rule (44 CFR Part 
350.8). "Review and Approval of State 
Radiological Emergency Plans and 
Preparedness," 45 FR 42341, the State 
Radiological Emergency Plan for the 
State of North Carolina was received by 
the Federal Emergency Management 
Agency Region IV Office. 

Included are plans for local 
governments which are wholly or 
partially within the plume exposure 
pathway emergency planning zones of 
the nuclear plant For the McGuire 
Nuclear Station, plans are included for 


For the Department of Defense. 
James P. Wade, Jr., 


(Docket No. FEMA-REP-4-NC-1) 

North Carolina Radiological 
Emergency Plan 

aqency: Federal Emergency 
Management Agency. 
action: Notice of receipt of plan. 
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Mecklenburg. Lincoln. Iredell. Gaston 
and Catawba Counties. 

Copies of tha Plan are available for 
review at tha FEMA Region IV Offica. or 
they will be mada available upon 
request in accordance with the fee 
schedule for FEMA Freedom of 
Information Act requests, as set out in 
subpart C of 44 CFR Part 5. There are 
1250 pages in the document: 
reproduction fees are $.10 a page 
payable with the request for copy. 

Comments on the Plan may be 
submitted in writing to Mr. Frank 
Newton, Regional Director, ot the above 
address within thirty days of this 
Federal Register notice. 

FEMA proposed Rule CFR 350.10 also 
calls for a public meeting prior to 
approval of the plans. Details of this 
meeting will be announced in the 
Charlotte Observor, Charlotte. North 
Carolina at least two weeks prior to the 
scheduled meeting. Local radio and 
television stations will be requested to 
announce the meeting. 

Dated: January 14.1961. 

Frank Newton, 

Regional Director. 

|PR Doc. U-2M7 Filed 1-3MH *45 *m| 

BILLING COOC 


FEDERAL HOME LOAN BANK BOARD 
(Rea. No. 81-311 

Notice of Prices for Processing and 
Settlement Services by Federal Home 
Loan Banks 

January 21.1081. 

AGENCY: Federal Home Loan Bank 
Board. 

ACTION: Notice of prices for processing 
and settling. 

summary: Pursuant to 12 CFR 
534.6(d)(2), the Federal Home Loan Bank 
Board is publishing the approved prices 
that the various Federal Home Banks 
will charge for collection, processing, 
and settlement of payment instruments. 
Tfris notice is required under 12 CFR 
534.6(d)(2). 

FOR FURTHER INFORMATION CONTACT: 

Daniel P. Chase, Assistant to Director, 
Office of District Banks, (202) 377-6654. 
or Jerry Hartzog. Senior Economist. 
Office of Policy and Economic Research. 
(202) 377-6762,1700 G Street. N.W„ 
Washington, D.C 20552. 

SUPPLEMENTARY INFORMATION: The 
Depository Institutions Deregulation and 
Monetary Control Act of 1980 authorizes 
the Board to permit the twelve Federal 
Home Loan Banks to provide for the 
collection, settlement, and processing of 
NOW drafts and other negotiable and 


non-negotiable instruments drawn on. or 
issued by. depository institutions and to 
provide other support services incident 
to this authority. 

On September 18.1900. by Resolution 
No. 80-591 (45 FR 64161, September 29, 
1980). the Federal Home Loan Bank 
Board ruled that these services must be 
explicitly price d an d adopted final 
regulations (12 CFR Part 534) which 
require the Federal Home Loan Banks to 
follow four basic pricing principles. 

FirBt, services shall be priced explicitly. 
Second, services shall be available to 
member and non-member depository 
Institutions on an equal basis. Third, 
over the long run, fees shall cover all 
direct and indirect costs actually 
incurred in providing support services 
and must cover an imputed cost which 
includes the taxes paid and the return 
on capital that would have been earned 
had the service been provided by a 
private firm. Fourth, items credited prior 
to collection shall he charged an interest 
fee based on the federal funds rate. 

The final regulation authorizes the 
Director of the Office of District Banks 
or his/her designee, with the 
concurrence of the Director of the Office 
of Policy and Economic Research or his/ 
her designee to review and approve 
prices for services provided by the 
Federal Home Loan Banks in connection 
with the processing of payment 
instruments such as NOW drafts. Under 
delegated authority, the Office of 
District Banks and Office of Policy and 
Economic Research approved NOW 
service prices, which were determined 
to be consistent with statutory and 
regulatory requirements, for ten Federal 
Home Loan Banks on September 25, 
October 22, arid October 28.1980. A 
description of the NOW processing 
services to be offered by the Federal 
Home Loan Banks and the approved 
prices are provided herein. 

Two Federal Home Loan Banks are 
not shown on the NOW service fee 
schedule. The Federal Home Loan Bank 
of Boston has not proposed to process 
NOW items and the Federal Home Loon 
Bank of Pittsburgh has contracted with 
two commercial banks to provide NOW 
services and thus will not provide in- 
house processing. 

The services to be provided by the 
banks are as follows: 

I. Standard Services 

The following services are provided 
under all four Standard Services: 

(1) Pick-up of NOW items and cash 
letters from Federal Reserve Offices or 
clearing houses and transportation of 
items (NOW drafts) to the Federal Home 
Loan Bank; 


(2) Payment data capture and 
microfilming of items, balancing thr 
cash letters and settlement with the 
Federal Reserve; 

(3) Transmission of NOW transacUoe 
file to on-line data processor or to the 
association with in house, on-line 
services: 

(4) Item delivery, including fins sorting 
of items by account number, except 
under truncation or safe-keeping of 
items as requested by the association 
and item retrieval, facsimile and 
photocopy service (Special Service k <u 
requested; and 

(5) Return item handling as requited 
by the association. 

In addition to the above, the Standard 
Services include distinguishing features 
as follows: 

A. Daily Delivery of Items 

NOW items are returned to the 
association (cost of delivery paid by the 
association) on a daily basis. The 
association may elect to handle return 
items or have the Federal Home Loan 
Bank handle return items, in which case 
the availability of paid items may be 
delayed by one day. 

B. Truncation 

Service includes the microfilming 
storage and destruction of paid items by 
the Federal Home Loan Bank and item 
retrieval, photocopy and inquiry sen ice 
(additional fees shown under Special 
Services). 

C Cycle or Month-end Delivery 

Service includes Federal Home Loan 
Bank retention of items in accordance 
with associations' statement cycles, at 
which time the items will be delivered lo 
the association or its designee for 
matching with statements (delivery 
expense paid by the association). 
Service also includes Federal Home 
Loan Bank handling of return items 
Federal Home Loan Bank handling of 
on-us items as requested, facsimile 
transmission of items, end delivery of 
reports to the association. 

D. Cycle or Month-End Delivery With 
Statement Matching 

Service includes features discussed 
under Standard Service C plus Federal 
Home Loan Bank matching of 
statements received from on-line 
servicers with paid items and mailing of 
statements to the association or directly 
to customers. Delivery cost paid by the 
association. 

II. Special Service* 

In connection with the Standard 
Services, a number of other services are 
available and priced separately. 
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although they are integral to the 
complete Standard Services offered. 

The Special Services include features 

as follows: 

A Return Items 

Upon instructions received from the 
association, the Federal Home Loan 
Bank will initiate the return of an item 
presented for payment In its possession 
to the source of receipt. 

R Stop-Payment Entry 

Information such as stop payments 
pertaining to an item may be placed in 
the file or automated system based on 
instructions provided by the association. 
Items will be automatically available for 
return or special handling. 

C Facsimile Transmission 

Utilizing facsimile transmission 
equipment, the Federal Home Loan Bank 
will furnish to the association a copy of 
a particular item presented for payment 
pursuant to the association's request or 
prearranged procedures. 

D. Over the Counter On-Us Items 

Associations may forward on-us items 
to the Federal Home Loan Bank for 
inclusion with other items received 
through regular clearing channels. 

£ Photocopy 

The Federal Home Loan Bank, upon 
the association's request, will locate an 
item or microfilm copy and furnish a 
photocopy to the association. 

F. Check Retrieval 

Original items will be retrieved and 
mailed to the association or customer as 
requested by the association. 

C. Informational Inserts 

Under the statement matching service. 
Federal Home Loan Bank will include 
inserts as requested by the association. 

By the Federal Home Loan Bank Board. 

I ) Finn, 

Secretory. 

cooc trso-oi-M 
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FEDERAL MARITIME COMMISSION 

Agreement Filed 

Notice ia hereby given that the 
following agreement haa been filed with 
the Commission for review and 
approval, if required, pursuant to section 
15 of the Shipping Act. 1910, as amended 
(39 Stat. 733. 75 Stat. 703, 46 U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal 
Maritime Commission. 1100 L Street. 
N.W., Room 10423; or may inspect the 
agreement at the Field Offices located at 
New York. N.Y., New Orleans. 

Louisiana. San Francisco, California, 
and Old San Juan. Puerto Rico. 
Comments on such agreements, 
including requests for hearing, may be 
submitted to the Secretary, Federal 
Maritime Commission, Washington, 

D.C., 20573. on or before February 8, 

1981. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the 
matters upon which they desire to 
adduce evidence. An allegation of 
discrimination or unfairness shall be 
accompanied by a statement describing 
the discrimination or unfairness with 
particularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and 
circumstances said to constitute such 
violation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as Indicated hereinafter) and 
the statement should indicate that this 
has been done. 

Agreecmornt No. T-3911. 

Filing party: C. C. Fulton. Eaqeire, 
Anderson. Fulton. Lavis a Van Thiel. 908 
Commercial Street. Astoria. Oregon 97103. 

Summary: Agreement No. T-3041. between 
the Port of Astoria (Port) and McCall Oil and 
Chemical Corp. (McCall), provides that the 
Port will lease to McCall certain terminal 
property to be used to maintain and operate a 
utoragp and distributing station for petroleum 
products and such ancillary activities related 
to the operation of such business. The 
agreement also provides for the right of way 
through portions of the Port area for 
construction, operation and maintenance of 
pipelines required for McCall's operations. 
McCall will compensate the Port for the use 
of the premises at the rate of $1X00 per 
month plus a schedule of toll charges as 
agreed upon. The term of the agreement is 5 
yean with renewal options. 

Agreement No. T-3813-1. 

Filing party; Ryokichi Higashionnu. Ph. D., 
Director of Transportation. Stat* of Hawaii. 
889 Punchbowl Street Honolulu. Hawaii 
96813. 

Summary: Agreement No. T-3813-1. 
between the State of Hawaii (State) and 
Matson Terminals. Inc (Matson), amends 


approved agreements Nos. T-3813 and T- 
3813-A with regard to the obligation to 
construct a Special Terminal at Sand Island. 
The amendment provides that State, rather 
than Matson, will construct the facility and 
pay the cost with proceeds from bond 
anticipation notes. The amended lease will 
replace Harbor Lease No. H-79-5 between 
the parties. (FMC Agreement No. T-3813-A). 
applicable to the usage of certain exclusive 
use parcels, easement areas and common use 
land areas described therein. The amendment 
will incorporate the basic terms of Agreement 
No. T-3813-A. along with provisions for lease 
of the Special Facility, and for payment by 
Matson of the debt service required to pay 
the principal premium, if any. and interest 
when due on the Special Facility revenue 
bonds. The amended lease is for a 35-year 
period. 

Dated: January 22,1961. 

By order of the Federal Maritime 
Commission. 

Francis C Hurney, 

Secretary. 

[F* Doc. SI-SOI 7 FUod l-JS-ei; *45 mb} 
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FEDERAL RESERVE SYSTEM 

Bank Holding Co.; Proposed “De 
Novo” Nonbank Activities 

The bank holding company listed in 
this notice has applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C 1843(c)(8)) and 
i 225.4(b)(1) of the Board s Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to this application, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” Any 
comment on the application that 
requests a hearing must include a 
statement of the reasons a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute, 
summarizing the evidence that would be 

resented at a hearing, and indicating 

ow the party commenting would be 
aggrieved by approval of that proposal. 

The application may be inspected at 
the offices of the Board of Governors or 


at the Federal Reserve Bank indicated 
for the application. Comments and 
requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted in 
writing and received by the appropriate 
Federal Reserve Bank not later than 
February 17.1981. 

A. Federal Reserve Bonk of New York 
(A. Marshall Puckett Vice President). 33 
Liberty Street New York, New York 
10045: 

Citicorp. New York, New York 
(consumer and commercial finance and 
Insurance activities; Utah and Arizona): 
to expand the service area of an existing 
office of its subsidiary, Citicorp Person- 
to-Person Financial Center, to include 
the entire state of Arizona. The 
previously approved service area of the 
office is comprised of the entire state of 
Utah. The previously approved activities 
of the office are: the purchasing for its 
own account and servicing sales finance 
contracts; the sale of credit related life 
and accident and health, decreasing or 
level (in the case of single payment 
loans) term life insurance by licensed 
agents or brokers, as required; and the 
making of loans to individuals and 
businesses secured by real and personal 
property, the proceeds of which may be 
for purposes other than persona), family 
or household usage; the extension of 
loans to dealers for the financing of 
inventory (floor planning) and working 
capital purposes; the sale of credit 
related property and casualty insurance 
protecting real and personal property 
subject to a security agreement with 
Citicorp Person-to Person Financial 
Center, and to the extent permissible 
under applicable state insurance laws 
and regulations; and the making of loans 
to individuals and businesses to finance 
the purchase of mobile homes, modular 
units or related manufactured housing 
together with the real property to which 
such housing is or will be permanently 
affixed, such property being used as 
security for the loan. Credit related life, 
accident, and health insurance may be 
written by Family Guardian Life 
Insurance Company, an affiliate of 
Citicorp Person-to-Pcrson Financial 
Center. 

B. Other Federal Reserve Bonks 
None. 

Board of Governors of the Federal Reserve 
System. January 16.1981. 

Jeff arson A. Walker. 

Assistant Secretary of the Board 

(PR Doc «-r*0 hM I4MI I4S m) 
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Beni Holding Co.; Formation of Bank 
Holding Company 

Benz Holding Company, Melvin, Iowa, 
Kas applied for the Board's approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1642 (b)( 1 )) to become a bank holding 
company by acquiring 89 per cent or 
more of the voting shares of Melvin 
Savings Bank, Melvin, Iowa. The factors 
that art! considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1042(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
it the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than February 18, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Roecnre 

System, fanuary 19,1981. 

Jrffmoo A. Walker, 

Assistant Secretary of the Board. 

PI Doc Mr* 1-66-61; *46 *n*J 
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Consolidated Bank Corp.; Formation 
of Bank Holding Co. 

Consolidated Bank Corporation, 

Waco, Texas, haa applied for the 
Board s approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C 1842(a)(1)) to become a bank 
holding company by acquiring 80 
percent or more of the voting shares of 
The First National Bank of Rosebud. 
Texas. The First National Bank, 

Hillsboro. Texas, and First State Bank of 
Hewitt Hewitt, Texas. The factors that 
are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
toe offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than February 18, 

1981. Any comment on an application 
th.jt requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
‘dcntifying specifically any questions of 
act that are in dispute and summarizing 
fir evidence that would be presented at 
s nearing. 


Board of Governors of the Federal Reserve 
System. January 19.1981. 

Jefferson A. Walker, 

Assistant Secretary of the Board 

IKK Doc tl-rrvi FUftd 1-36-61; sis *mj 
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Metro Bank Corp.; Formation of Bank 
Holding Company 

Metro Bank Corp., Denver, Colorado, 
has applied for the Board s approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Metro 
National Bank, N.A., Denver, Colorado. 
The factors that are considered in acting 
on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 

1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington. D.C. 20551 to be 
received not later than February 13, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, January 18,1981. 

Jefferson A. Walker. 

Assistant Secretary of the Board. 

[FR Doc 81X786 PlWd 1-20-61. Mft am) 
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Peoples Savings and Investment Inc.; 
Formation of Bank Holding Company 

Peoples Savins* and Investment, Inc., 
Muskogee. Oklanoma. has applied for 
the Board's approval under section 
3(a)(1) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(1)) to become a 
bank holding company by acquiring 
58.06 per cent or more of the voting 
shares of Exchange Bancshares, Inc., 
Skiatook, Oklahoma, and thereby 
acquire The Exchange Bank. Skiatook. 
Oklahoma. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Peoples Savings and Investment. Inc., 
Skiatook. Oklahoma, has also applied, 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and i 225.4(b)(2) of the 


Board’s Regulation Y (12 CFR 
225.4(b)(2)), for permission to acquire 
voting shares of Exchange Bancshares 
Insurance Agency, Inc., Muskogee, 
Oklahoma and PSBO, Inc., Muskogee, 
Oklahoma. 

Applicant states that the proposed 
subsidiaries would engage in the 
activities of selling credit related 
insurance and making or acquiring, for 
its own account or for the account of 
others, loans and other extensions of 
credit, such as would be made by a 
consumer and sales Finance company. 
These activities would be performed 
from offices of Applicant's subsidiary in 
Muskogee. Tulsa. Oklahoma City and 
Skiatook, Oklahoma serving Muskogee, 
Tulsa and Oklahoma City, Oklahoma 
and the surrounding areas. Such 
activities have been specified by the 
Board in | 225.4(a) of Regulation Y as 
permissible for bank holding companies, 
subject to Board approval of individual 
proposals in accordance with the 
procedures of f 225.4(b). 

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
"reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices." Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. 

Any views or requests for hearing 
should be submitted in writing and 
received by the Secretary, Board of 
Governors of the Federal Reserve 
System. Washington, D C. 20551, not 
later than February 17,1981. 

Board of Governors of the Federal Reserve 
System, January 18,1961. 

Jefferson A. Walker. 

Assistant Secretary of the Board. 

|FK Dot fi -2768 FlWd 1-36-61. 646 aai] 

SOJJMO COOC 6210-61* 










8734 


Federal Register / Vol. 46, No. 17 / Tueaday, january 27. 1981 I Notices 


Texas Commerce Bancshares, Inc.; 
Acquisition of Bank 

Texas Commerce Bancsharea. Ino, 
Houston, Texas, has applied for the 
Board's approval under section 3(a)(3) of 
the Bank Holding Company Act (12 
U.S.C 1042(a)(3)) to acquire 100 percent 
of the voting shares of Gulfway National 
Bank of Corpus Christi. Corpus Christ!. 
Texas. The factors that are considered 
in acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1042(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary. Board of 
Governors of the Federal Reserve 
System. Washington. D.C. 20551, to be 
received not later than February 13, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Rescrvo 
System. January 16.1981. 

Jofferson A. Walker, 

Assistant Secretary of the Board. 
jut Doc si-m nw i-as-ai mb «m| 
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Texas Commerce Bancshares; Inc; 
Acquisition of Bank 

Texas Commerce Bancshares. Inc., 
Houston. Texas, has applied for the 
Board's approval under section 3(a)(3) of 
the Bank Holding Company Act (12 
U.S.C 1042.(a)(3)) to acquire 100 percent 
of the voting shares of the Mercantile 
National Bank of Corpus Christi, Corpus 
Christi. Texas. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1042(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretory, Board of 
Governors of the Federal Reserve 
System. Washington. D«C. 20551, to be 
received not later than February 13, 

1961. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of o hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 


the evidence that would be presented at 
a hearing. 

Board of Governors of tha Federal Reserva 
System, January 16.1981. 

Jefferson A. Walker. 

Assistant Secretory of the Board. 
p* Doc. S1-27S6 ru#d i-ann, MS mm\ 
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Weatherford Bancshares, Inc.; 
Formation of Bank Holding Company 

Weatherford Bancshares, Inc., 
Weatherford, Oklahoma, has applied for 
the Board’s approval under section 
3 (a)(1) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(1)) to become a 
bank holding company by acquiring 00 
percent or more of the voting shares of 
Security State Bank, Weatherford. 
Oklahoma. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Secretary. Board of 
Governors of the Federal Reserv e 
System. Washington, D.C. 20551. to be 
received no later than February 17.1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of tha Federal Reserve 
System. January 16,1961. 

Jefferson A. Walker, 

Assistant Secretary of the Board 

[TO Doc. 81 -STT FUad 1-aMTl. Mft •»! 
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Bank Holding Companies; Proposed 
De Novo Nonbank Activities 

The bank holding companies listed in 
this notice have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. {1043(c)(8)) 
and { 225.4(b)(1) of the Board's 
Regulation Y (12 CFR 225.4(b)(1)), for 
permission to engage de novo (or 
continue to engage in an activity earlier 
commenced de novo), directly or 
indirectly, solely in the activities 
indicated, which have been determined 
by the Board of Governors to be closely 
related to banking. 

With respect to each application, 
interested persons may express their 
views on the question whether 


consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest 
or unsound banking practices." Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a bearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at s 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of that proposal. 

Each application may be Inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank Indicated 
for that application. Comments and 
requests for hearing should identify 
clearly the specific application to which 
they relate, and should be submitted in 
writing and. except as noted, received 
by the appropriate Federal Resen. 

Bank not later than February 2a 1981. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett Vice President) 33 
Liberty Street New York. New York 
10045: 

Citicorp. New York. New York 
(consumer finance and insurance 
activities; Texas and Oklahoma): to 
expand the service areo of an existing 
office of its indirect subsidiary, 
Nationwide Financial Corporation 
located in Irving, Texas, to include 
McCurtain County In the state of 
Oklahoma. The previously approved 
service area of the office is comprised of 
the entire state of Texas. The previously 
approved activities of the office are: 
purchasing for its own account and 
servicing soles finance contracts; sale of 
credit-related life, accident and health, 
decreasing or level (in the case of single 
payment loans) term life insurance by 
licensed agents or brokers, as required; 
making of loans to individuals and 
businesses secured by real and personal 
property, the proceeds of which may be 
for purposes other than personal, family 
or household usage; extension of loans 
to dealers for the financing of inventory 
(floor planning) and working capital 
purposes; and sale of credit-related 
property and casualty insurance 
protecting real and personal property 
subject to a security agreement with 
Nationwide Financial Corporation, to 
the extent permissible under applicable 
state insurance laws and regulations. 
Credit-related life, accident, and health 
insurance may be written by Family 
Guardian Life Insurance Company an 
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tffiliate of Nationwide Financial 

Corporation. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South Lasaile Street. Chicago, Illinois 

60690 : 

The Marine Corporation. Milwaukee. 
Wisconsin (mortgage banking: 
Wisconsin): to engage de novo in 
making, selling, and servicing 
conventional residential mortgage loans 
through its proposed subsidiary, the 
Marine Mortgage Company. Ino, 
Milwaukee, Wisconsin. The geographic 
scope of the proposed activities 
encompasses all of the State of 
Wisconsin and the northern quarter of 
Illinois. Comments on this application 
must be received by February 15,1981. 

C. Other Federal Reserve Banks: 

None. 

Board of Governors of the Federal Reserve 

System, January 21.1901. 

Jjsnei McAfee, 

Assistant Secretary of the Board 

|ft Dec 81 ^M0 PIM l-JB-tl. ft*ft unj 
HUNG COOC 421*4 t-M 


First Financial Corp.; Formation of 
Bank Holding Company 

First Financial Corp., Providence. 

Rhode Island, has applied for the 
Board's approval under Section 3(a)(1) 
of the Bank Holding Company Act (12 
U8.C. 1842(a)(1)) to become a bank 
holding company by acquiring 80 per 
cent or more of die voting shares of First 
Bank and Trust Company, Providence, 
Rhode Island. The factors that are 
considered in acting on the application 
are set forth in Section 3(c) of the Act 
(12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Goverors or 
at the Federal Reserve Bank of Boston. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than February 20, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
••u’t that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 

s >*tem, January 21.1961. 
l«fferton A. Walker. 

Assistant Secretary of the Board 

n ^ •' *** nud I-*.*!. ^ ^ 
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Jayhawk Bancshares, Inc., Formation 
of Bank Holding Company 

Jayhawk Bancshares. Inc.. Kansas 
City, Kansas, has applied for the Board's 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 per cent of 
the voting shares of Lawrence 
Bancshares, Inc., Kansas City, Missouri, 
and to acquire indirectly 94.09 per cent 
of the voting shares of Lawrence Bank 
and Trust Co., N.A.. Lawrence, Kansas. 
The factors that are considered in acting 
on the application are set forth in 
section 3(c) of the Act (12 U.S.G 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be 
received not later than February 18, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. January 19,1901. 

James McAfee, 

Assistant Secretary of the Board. 
pit Doe. mod 1-25-il. ass un) 
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NBC Bancshares, Inc.; Formation of 
Bank Holding Company 

NBC Bancshares, Inc., Austin. Texas, 
has applied for the board's approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 per cent or 
more of the voting shares of National 
Bank of Commerce. Austin. Texas, and 
100 per cent of the voting shares of 
National Bank of Commerce-South, 
Austin, Texas. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than February 18, 

1961. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing. 


identifying any questions of fact that are 
in dispute and summarizing the 
evidence that would be presented at a 
hearing. 

Board of Governor! of the Federal Reserve 
System. January 19.1901. 

Jamas McAfee, 

Assistant Secretory of the Board 

|FR Doc. 01 -JOB FiWd l-SS-Sl: 4*5 am] 
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Northern Indiana Bancshares, Inc^ 
Formation of Bank Holding Company 

Northern Indiana Bancshares, Inc. 
Valparaiso, Indiana, has applied for the 
Board's approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 100 per 
cent of the voting shares (less director's 
qualifying shares) of Northern Indiana 
Bank and Trust Company. Valparaiso. 
Indiana. The factors that are considered 
in acting on the application are set forth 
in section 3(c) of the Act (12 U.S.G 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than February 18, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governor* of the Federal Reserve 
System. January 19,1901. 

James McAfee, 

Assistant Secretary of the Board 

(FR Dm. n-XBM HU*d 1-J4-41: Ml am] 

ORjUNQ COOC 4210-01-41 


Mercantile Bancorporatfon, Inc., 
Acquisition of Bank 

Mercantile Bancorporation, Inc., St 
Louis, Missouri, has applied for the 
Board's approval under Section 3(a)(3) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(3)) to acquire 90 per cent 
or more of the voting shares of First 
National Bank of Monett, Monett. 
Missouri. The factors that are 
considered in acting on the application 
are set forth in Section 3(c) of the Act 
(12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of St. Louis. 
Any person wishing to comment on the 
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application should submit views in 
writing to the Reserve Bank to be 
received not later than February 20, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a bearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. January 21.1961. 

Jefferson A. Walker. 

Assistant Secretary of the Board 1 
(HI Doc S 1 -W) Med MS ami 

mjjNO coot ttio-ei~M 


Whiting Bankshares, Inc.; Formation of 
Bank Holding Company 

Whiting Bankshares. Inc., Whiting, 
Kansas, has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 per cent or 
more of the voting shares of The State 
Bank of Whiting, Whiting. Kansas. The 
factors that are considered In acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be 
received not later than February 20, 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. January 21,1961. 

Jefferson A. Walker. 

Assistant Secretary of the Board. 

(FR Doc. §1-a»1 Fifed l-JS-tl: *44 i«nj 

BILLING COOE W10-01-SI 


Chittenden Corp.; Acquisition of Bank 

Chittenden Corporation. Burlington. 
Vermont, has applied for the Board’s 
approval under section 3(a)(33) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 80 percent or more 
of the voting shares of Mountain Trust 


Company, Stowe. Vermont. The factors 
that are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Boston. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank to be 
received not later than February 18. 

1981. Any comment on an application 
that requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. January 26,1981. 

Jefferson A. Walker. 

Assistant Secretary of the Board 1 
(FR Doc. CS-S2S? Fifed 1 -SS-at; 1 LJ 0 MftJ 

BILLING COOS tt10~01-U 


GENERAL SERVICES 
ADMINISTRATION 

National Archives and Records 
Service 

Advisory Committee on Preservation; 
Meeting 

Notice is hereby given that the 
National Archives and Records Service 
Advisory Committee on Preservation 
Subcommittee on Preservation of Extant 
Documents and Artifacts will meet on 
February 9,1981, from l(h00 a m. to 4:00 
p.m., The Newberry Library, Chicago. 
Illinois. The meeting will be devoted to 
preservation methods, modeling, 
standards for materials of archival 
quality, and liaison with other 
organizations interested in preservation. 

Fifteen days advance notice of'this 
meeting could not be made because of 
difficulties in completing arrangements 
for the meeting any earlier. 

The meeting will be open to the 
public. For further information, call Alan 
Calmes. 202-523-3180. 

Dated: January 23.1981. 

Robert M. Warner, 

Archivist of the United States, 

(FR Doc. tt-1206 Fifed 1-26-tl; MS «a) 

BILLING cooc aMO-as-ei 


Public Buildings Service 

(Draft Environmental Impact Statement 
(DEIS)] 

Proposed Annex Construction and 
Repair and Alteration of U.S. Post 
Office and Courthouse (PO and CT), 
Charleston, S.C.; Public Meeting and 
Availability of DEIS 
A Draft Environmental Impact 
Statement (DEIS) concerning the 
proposed annex construction and repair 
and alteration of the U.S. Post Office 
and Courthouse in Charleston. South 
Carolina, has been prepared by the 
General Services Administration in 
accordance with Section 102(2)(C) of the 
National Environmental Policy Act The 
DEIS was released on January 18,1981. 
to Federal, State, and local agencies, 
interested individuals and community 
groups. Participation by all interested 
public agencies, community groups and 
individuals in review and comment an 
the DEIS is invited. 

A public meeting is scheduled to 
provide the community the opportunity 
to submit comments. The details of the 
meeting are described below. In 
addition, written comments on the DEIS 
may be submitted until March 2, 1981, 
and should be addressed: W. H. Capes, 
Public Buildings Service (4PG). General 
Services Administration, Region 4.75 
Spring Street. SW., Atlanta, GA 30303. 

Public Meeting 

Date: February 5.1981. 

Time: 2^00 p.m. 

Place: Room 333, L Mendel Rivers Ped»?T*l 
Building. 334 Meeting Street, Charlton, 
South Carolina 

Purpose: To receive comments concerning th« 
Draft Environmental Impact for the 
proposed project. 

Instructions: Interested parties desiring to 
present oral comments at the meeting wiD 
be recognized by the chair and extended *u 
opportunity to do so. Oral comments must 
be limited to no more than five roin itrs bat 
in addition written comments will be 
accepted. 

Dated January 7.1981. 

Weslay L Johnson, Jr., 

Regional Administrator. 

(FR Doc S1-2S57 Fifed 1-3B-01: *44 *»| 

BfLUMO COOC IUS-»4I 


DEPARTMENT OF HEALTH AND 

HUMAN SERVICES 

Food and Drug Administration 

(Docket No. SIM-0002] 

Burton, Parsons and Co., Inc.; 
Premarket Approval of Combiflex 
Hydrophilic Contact Lens Solution 

AGENCY: Food and Drug Administration 
action: Notice. 
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summary: The Food and Drug 
Administration (FDA) announces 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1978 of the 
Combiflex Hydrophilic Contact Lens 
Solution, sponsored by Burton, Parsons 
It Co., Inc,, Washington, DC. After 
reviewing the recommendation of the 
Ophthalmic Device Section of the 
Ophthalmic: Ear, Nose, and Throat; and 
Dental Devices Panel. FDA notified the 
sponsor that the application was 
approved because the device had been 
shown to be safe and effective for use as 
recommended in the submitted labeling. 
date: Petitions for administrative 
review by February 28,1981. 
address: Requests for copies of the 
summary of safety and effectiveness 
data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (formerly the 
Hearing Clerk’s office) (HFA-305). Food 
and Drug Administration. Rm. 4-62, 5600 
Fishers Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Henry Goldstein, Bureau of Medical 
Devices (HFK-402), Food and Drug 
Administration, 8757 Georgia Ave.. 

Silver Spring. MD 20910, 301-427-7445. 


SUPPLEMENTARY INFORMATION: The 

sponsor. Burton. Parsons A Co., Inc., 
Washington. DC, submitted an 
application for premarket approval of 
Combiflex Hydrophilic Contact Lens 
Solution to FDA on January 11.1900. 

The application was reviewed by the 
Ophthalmic Device Section of the 
Ophthalmic; Ear, Nose, and Throat: and 
Dental Devices Panel, an FDA advisory 
committee, which recommended 


approval of the application. On 
December 17.1980, FDA approved the 
application by a letter to the sponsor 
from the Acting Director of the Bureau 
of Medical Devices. 

Before enactment of the Medical 
Device Amendments of 1978 (the 
amendments) (Pub. L 94-295, 90 Stat 
539-583), soft contact lens solutions 


were regulated as new drugs. Because 
the amendments broadened the 
definition of the term “device" in sectioi 
201(h) of the Federal Pood, Drug, and 
Cosmetic Act (tho act) (21 U.S.C. 321(h)) 
sort contact lens solutions are now 
regulated as class 111 devices (premarkei 
approva!). As FDA explained in a notice 
published in the Federal Register of 
December 16.1977 (42 FR 83472). the 
amendments provide transitional 
provisions to ensure continuation of 
p T Bma f ™ e l t approval requirements for 
class III devices formerly considered 
new Furthermore, FDA requires 
a condition to approval, that sponson 
app.ications for premarket approval 


of soft contact lenses or solutions 
comply with the records and reports 
provisions of Part 310 (21 CFR Part 310), 
Subpart D, until these provisions are 
replaced by similar requirements under 
the amendments. 

A summary of the safety and 
effectiveness data on which FDA’s 
approval is based is on file in the 
Dockets Management Branch (address 
above), and is available upon request 
from that office. Requests should be 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. 

The labeling of the Burton. Parsons & 
Co., !nc.*s Combiflex Hydrophilic 
Contact Lens Solution states that the 
solution is designed for daily use with 
soft (hydrophilic) contact lenses or with 
lenses made from other new polymers 
listed on the product labeling. Sponsors 
of any soft hydrophilic contact lenses 
that have been approved for marketing 
are advised that whenever FDA 
publishes a notice in the Federal 
Register of the agency's approval of a 
new solution for use with an approved 
soft contact lens, the sponsor of each 
lens shall correct its labeling to refer to 
the new solution, at the next printing or 
at such other time as FDA prescribes by 
letter to the sponsor. A sponsor who 
fails to update the restrictive labeling 
may violate the misbranding provisions 
of section 502 of the act (21 U.S.C. 352) 
as well as the Federal Trade 
Commission Act (15 U.S.C. 41-58), as 
amended by the Magnuson-Moss 
Warranty-Federal Trade Commission 
Improvement Act (Pub. L 93-837), 
Furthermore, failure to update the 
restrictive labeling to refer to new 
solutions that may be used with an 
approved lens may be grounds for 
withdrawing approval of the application 
for the lens, under section 515(e)(1)(F) of 
the act (21 U.S.C 360(e)(1)(F)). 

Opportunity for Administrative Review 

Section 515(d)(3) of the act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition, under section 515(g) 
of the act (21 U.S.C. 360e(g}), for 
administrative review of FDA's decision 
to approve this application. A petitioner 
may request either a formal hearing 
under Part 12 (21 CFR Part 12) of FDA's 
administrative practices and procedures 
regulations or a review of the 
application and FDA's action by an 
independent advisory committee of 
experts. A petition is to be in the form of 
a petition for reconsideration of FDA 
action under $ 10.33(b) (21 CFR 10.33(b)). 
A petitioner shall identify the form of 
review requested (hearing or 
independent advisory committee) and 


shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide to crant or 
deny the petition and will publish a 
notice of its decision in the Federal 
Register. If FDA grants the petition, the 
notice will state the issues to be 
reviewed, the form of review to be used, 
the persons who may participate in the 
review, the time and place where the 
review will occur, and other details. 

Petitioners may. at any time on or 
before February 28,1981, file with the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration, Rm. 
4-62, 5800 Fishers Lane. Rockville. MD 
20857. four copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated January 19.1981. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs . 

(Fit Doc «-2*2S FUod I4i mm\ 

StUJNQ CODE 41M-0S-M 


I FDA-225-80-2001 ] 

Clams; Memorandum of Understanding 
With the Department of Health and 
Social Security of the United Kingdom 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) has executed a 
memorandum of understanding (MOU) 
with the Department of Health and 
Social Security of the United Kingdom. 
The purpose of the memorandum is to 
set forth cooperative working 
arrangements to ensure that fresh and 
fresh frozen clams exported to the 
United States are safe and wholesome 
and meet U.S. requirements. 
date: The memorandum of 
understanding became effective 
September 25,1980. 

FOR FURTHER INFORMATION CONTACT: 
Walter J. Kustka, Intergovemment and 
Industry Affairs Staff (HFC-50). Food 
and Drug Administration. 5600 Fishers 
Lane, Rockville, MD 20657, 301-443- 
1583. 

SUPPLEMENTARY INFORMATION: FDA's 

policy is to publish In the Federal 
Register all agreements and memoranda 
of understanding between FDA and 
others (21 CFR 20.108(c)). Therefore, the 
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agency is publishing the following 
memorandum of understanding: 

Memorandum of Understanding 
Between The 

Food and Drug Administration. United 
States Department of Health and Human 
Services 

And The 

Department of Health and Social 
Security, of the United Kingdom 

The Department of Health and Social 
Security (DHSS) and the Food and Drug 
Administration (FDA) affirm by this 
memorandum their intention to 
cooperate in seeking to assure that fresh 
and fresh frozen clams exported to the 
United States from England are safe, 
wholesome, and have been harvested, 
transported processed, and labeled In 
accordance with the provisions of the 
National Shellfish Sanitation Program 
(NSSP) and the requirements of the 
Federal Food Drug, and Cosmetic Act. 

I. Terms 

For the purposes of this memorandum, 
the following definitions apply: 

Advisory agencies means Fisheries 
Research Laboratory. Burnham-on- 
Crouch, and the Laboratories of the 
Public Health Laboratory Service at 
Southampton and Portsmouth. 

dams means the hard clam. 
Mercenaria mercenoria. 

Enforcement agencies means the 
District Councils of New Forest and the 
Borough of South Wight and the 
Southampton Port Health Authority. 

Lot means a collection of primary 
containers or units of the same size, 
type, and style, produced under 
conditions as nearly uniform as 
possible, designated by a common 
container code marking, and in any 
event no more than a day’s production. 

II. Background 

The harvesting, relaying, and 
cleansing of clams in England and 
Wales arc controlled by the Food and 
Drugs Act. 1955, and the Public Health 
(Shellfish) Regulations. 1934 and 1946. 
These legal requirements arc enforced 
by local authorities and apply equally to 
all clams. Irrespective of whether they 
arc intended for domestic consumption 
or export. The clams which are the 
subject of this memorandum originate 
from layings controlled by an Order 
issued by the Council of the City of 
Southampton in 1971 under the Public 
Health (Shellfish) Regulations. 1934 and 
1946. This Order requires that "a person 
shall not sell, or export or distribute or 
offer for sale or have in his possession 
for the purpose of sale for human 


consumption any * * * clams taken 
from within the prescribed area, unless 
such * * * clams have been re la id for 
such period and in such places as may 
from time to time be approved by this 
said Council * * V 

III. Liaison Between Food and Drug 
Administration and Department of 
Health and Social Security 

A. Both parties agree to an exchange 
of information concerning proposed 
changes in the following: 

1. Methods and procedures for 
sampling. 

2. Methods of analysis. 

3. Methods of confirmation. 

4. Administrative guidelines, 
tolerance, specification standards, and 
nomenclature. 

5. Reference standards. 

6. Inspection, procedures. 

In the above respects, the DHSS Liaison 
Officer will be responsible for passing 
on Information to the FDA from the 
Enforcement and Advisory Agencies. 

The FDA Liaison Officer will be 
responsible for passing relevant 
information to DHSS. 

B. Both parties agree to inform each 
other of proposed changes in the 
national legislation In their respective 
countries affecting this memorandum. 

C. Liaison Officer on behalf of the 
DHSS will be Mr. Michael Jacob. 
Environmental Health Officer, or his 
successors, Department of Health and 
Social Security, Room A322, Alexander 
Fleming House, Elephant and Castle. 
London SEl. Telephone: 01-407-5522 
Ext 7315. 

The FDA Liaison Officer will be Mr. J. 
David Clem. Chief, Fisheries Technology 
Branch, or his successors. Bureau of 
Foods, Food and Drug Administration. 
200 C SL. SW., Washington. DC 2024. 
Telephone: 202-245-1557. 

Immediate notification will be made 
of any changes in Liaison Officer 
appointments. 

IV. Department of Health and Social 
Security 

A. DHSS signs this memorandum on 
the basis that: 

1. The Ministry of Agriculture, 
Fisheries and Food has agreed that the 
Fisheries Research Laboratory at 
Burnham-on-Crouch will participate to 
the maximum extent possible in the 
FDA's laboratory quality assurance 
programs. The Laboratories of the Public 
Health Laboratory Service at 
Southampton and Portsmouth have also 
agreed to participate. These programs 
may include: 

a. Participation in the analysis of split 
samples of: 


1. Seawater and shellfish meats for 
Indicator bacteria or pathogens. 

U. Shellfish meats for heavy meUls or 
other chemical or radionuclide 
contaminants as may be necessary. 

B. The evaluation of new methods and 
procedures, including reagents, media, 
or other material and instruments and 
equipment performance. 

2. The respective enforcement 
agencies have agreed to use their best 
endeavors to ensure that dams exported 
to the United States originate only from 
the harvesting area within Southampton 
waters. Southampton waters are 
subjected to the controls applied by the 
Order made by the Council of the City of 
Southampton on July 22.1971, under the 
Public Health (Shellfish) Regulations, 
1934 and 194a They will also attempt to 
ensure that these clams will be 
subjected to approved relaying and 
depuration processes as necessary. 

3 . The enforcement agencies have 
agreed to inspect the harvesting, 
relaying, transportation and processing 
of fresh dams intended for export to the 
USA at suffident frequency to test 
compliance with NSSP sanitary control 
practices. The enforcement agencies will 
make all records of their Inspections 
available to advisory agendes to 
fadlitate evaluations of these 
procedures. 

4. The New Forest District Council 
have agreed to collate and maintain a 
file of laboratory results including 
routine monitoring data and data from 
quality assurance programs. All data 
will be accessible to the DHSS Liaison 
Officer and to all other agendes 
concerned. 

5. Exporters will ensure that dams 
intended for export to the United States 
will be relayed within the South Wight 
District and subject to the control of the 
South Wight Borough Council. 

6. Exporters will ensure that all 
containers of all lots of fresh dams 
exported to the United States will be 
identified by lot number and o reference 
to the Shellfish Certification referred to 
in B below, together with all other 
information required by the Federal 
Food. Drug, and Cosmetic Act. 

7. Exporters will ensure that any 
container of dams exported to the 
United States for use as bait will be 
labeled, "Not for human use" and the 
contents decharacterized by the use of a 
permanent colored dye. 

8. Arrangements will be made to meet 
travel and incidental expenses of the 
FDA officials making inspections in 
accordance with this memorandum 
while the offidals are in England 

B. On behalf of the DHSS. the Liaison 
Officer will, if appropriate, certify on thr 
FDA Form FD 3038a "Shellfish 
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Certification/* that Exporters are 
following the NSS recommended control 
oractices and operating a cleansing 
plant approved by DHSS. If DHSS 
becomes aware that conditions required 
by the NSSP are not subsequently being 
met. the Department will cancel the 
certificate by sending a completed Form 
FT) 3038C. "Certification Cancellation" 

to FDA. • 

C DHSS agrees to arrange Joint 
inspections by FDA and DHSS officials 
of certified premises, shellfish growing 
areas used for export, and Involved 
relaying areas. 

V. Food and Drug Administration 

A. FDA agrees to publish the names, 
locations and certification numbers 
upon receipt of Form FD 303813 in 
respect to the applicable firms. These 
firms will appear in the monthly 
Interstate Certified Shellfish Shippers 
List 

B. Subject to the availability of funds 
forauch purposes, FDA will, upon 
request, provide limited training to 
technical personnel in laboratory 
procedures, classification of shellfish 
growing areas, and inspection and 
administrative procedures. 

C Whenever shellfish covered by this 
memorandum are detained by FDA due 
to noncompliance with NSSP practices 
or applicable laws or regulations. FDA 
will inform DHSS of the reason or 
reasons for the detention. This 
information will include: 

1. Commodity lot and certification 
number. 

2. Name and address of the shipper. 

3. Reason for the detention. 

4 Sampling procedure. 

S. Methods of analysis and 

confirmation. 

6 Administrative guidelines. 

D. FDA agrees to make travel 
arrangements for, and pay round trip 
transportation expenses of. its 
inspection team between the United 
States and England. FDA will also pay 
all per diem of the inspection team. 

VL National Shellfish Sanitation 

Program 

Upon signing this memorandum, the 
DHSS becomes an active participating 
member of the NSSP. As a full member 
of the NSSP, DHSS may participate in 
national workshops, cooperative 
research programs, seminars, training 
courses, and other activities designed 
[or the timely exchange of technical 
information, assistance, and joint 
^solution of problems confronting the 
NSSP • The DHSS may also: 

^ Participate in a joint evaluation of 
the United States program as it pertains 

shellfish exports to England. 


B. Make recommendations for 
changes and improvements in NSSP 
guidelines, methods, and standards. 

C. Be advised by FDA in the event of 
a local food control official questioning 
the safety, or wholesomeness of 
shellfish imported into the USA from 
England. FDA will, if so informed, seek 
to determine the reason for the problem 
and inform the DHSS of any action 
taken relative to State and local laws or 
regulations governing such shellfish 
imports. 

References 

1. U-S Department of Health and Human 
Services, Public Health Service. National 
Shellfish Sanitation Program. Manual of 
Operations: Part 1 Sanitation of Shellfish 
Crowing Anas, 1965 Revision: Part II 
Sanitation of the Harvesting and Processing 
of Shellfish, 1965 Revision; Part HI Public 
Health Service Appraisal of State Shellfish 
Sanitation Programs, 1965 Revision. PHS 
Publication No. 33. 

2. “Official Methods of Analysis." 12th Ed. 
Association of Official Analytical Chemists, 
Box 540, Ben|amin Franklin Station. 
Washington. DC 20044.1975. 

3. Pood and Drug Administration. 
“Interstate Certified Shellfish Shippers List" 
published monthly and distributed to food 
control officials and other interested persons 
by FDA. Bureau of Poods, Fishery Technology 
Branch (HFF-217J. 200 C St„ SW,. 

Washington, DC 20204. 

4. Federal Food Drug, and Cosmetic Act. 
as amended United States Code. Title 21. 

5. Fair Packaging and Labeling Act Pub. L 
00-755. approved November 3,1966. 

6. American Public Health Association. 
“Recommended Procedures for the 
Examination of Seawater and Shellfiih«“ 4th 
Ed, 1970. A PH A. Inc.. 101518th St. NW, 
Washington. DC 20036. 

7. Food and Drug AdministraUon. “Current 
Good Manufacturing Practices in 
Manufacturing. Processing. Packing or 
Holding Human Food" regulations. 21 CFR 
Partita 

0. Food and Drug Administration. 
Definitions and Standards for Food "Fish 
and Shellfish" regulations, 21 CFR Part 161. 

This agreement will be effective from 
the date of signature by both parties and 
will continue in force indefinitely. It may 
be modified by mutual written consent 
or may be terminated by either party 
upon a 30-day advance written notice to 
the other. 

For the Food and Drug Administration. 
United Stales Department of Health and 
Human Services: 

Dated: September 5.1960. 

Jcre E. Goyan. 

Commissioner. 

For the Department of Health and Social 
Security of tho United Klndgom: 


Dated: September 25. I960, 

I B Sharp. 

Assistant Secretary. 

Effective date. This memorandum of 
understanding became effective 
September 25,1980. 

Dated: November 7.1900. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

l« Doc W-2SZ7 FU*d t* JO-41. MS am) 

MJUNQ COOC 4110-4*41 


(Docket No. SOP-02631 

Heartbreak Hotel Corp M Dean Coleman 
Enterprises; Approval of Variance for 
the Heartbreak Hotel Corp. Laser Light 
Show 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) announces that a 
variance from the performance standard 
for laser products has been approved by 
the Bureau of Radiological Health for 
the Heartbreak Hotel Corp. Laser Light 
Show including a laser projection 
system [Laser Presentations. Inc.. Model 
LP-4K (l)) manufactured and produced - 
by Heartbreak Hotel Corp., Dean 
Coleman Enterprises. Inc. The projector 
provides a laser display to produce a 
variety of special lighting effects in a 
theater. The principal use of this product 
is to provide entertainment to general 
audiences. 

dates: The variance became effective 
November 6,1980, and ends November 
a 1982. 

address: The application and all 
correspondence on the application have 
been placed on display in the Dockets 
Management Branch (formerly the 
Hearing Clerk's office) (HFA-305), Pood 
and Drug Administration, Rm 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Glenn E. Conklin, Bureau of Radiological 
Health (HFX-460), Food and Drug 
Administration. 5600 Pishers Lane. 
Rockville. MD 20657. 301-443-3426. 
SUPPLEMENTARY INFORMATION: Under 
S 1010.4 (21 CFR 1010.4), Heartbreak 
Hotel Corp.. Dean Coleman Enterprises. 
Inc., 15448 Blackbirch Dr.. Chesterfield. 
MO 63014, has been granted a variance 
from § 1040.11(c) (21 CFR 1040.11(c)) of 
the performance standard for laser 
products. The variance permits the 
manufacturer to introduce into 
commerce the demonstration laser 
product known as the Heartbreak Hotel 
Corp. Laser Light Show including a laser 
projection system (Laser Presentations 
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Model LP-4K (1)). manufactured and 
produced by Heartbreak Hotel Corp*. 
Dean Coleman Enterprise*, Inc. The 
shows have level* of accessible laser 
radiation in excess of class II levels but 
not exceeding those required to perform 
the intended function of the product. 
Suitable means of radiation protection 
will be provided by constraints on the 
physical and optical design, by warnings 
in the user manual and on the product, 
and by procedures for Heartbreak Hotel 
Corp., Dean Coleman Enterprises, Ina. 
personnel. The product shall bear the 
Variance Number 80P-Q263. 

By letter of November 6,1980, the 
Director of the Bureau of Radiological 
Health approved the requested variance, 
which terminates on November 6,1982. 

In accordance with ( 1010.4 (21 CFR 
1010.4), the application and all 
correspondence (including the written 
notice of approval) on this application 
have been placed on public display in 
the Dockets Management Branch (IIFA- 
305), Food and Drug Administration and 
may be seen in that office between 9 
a.m. and 4 pjn., Monday through Friday. 

Dated: January 19.1981. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

(re Ooc ti-mM nwa 1 -mi ms Ml 

SmUNOCOOC 41 KMU-H 


(Docket No. 80P-0203] 

Laser Concepts; Approval of Variance 
for the Lumatron and Lumaria 440 
Laser Projection Systems and Laser 
Light Shows 

agency: Food and Drug Administration. 
action: Notice. _ _ 

summary: The Food and Drug 
Administration (FDA) announces that a 
variance from the performance standard 
for laser products has been approved by 
the Bureau of Radiological Health for 
the Lumatron and Lumaria 440 laser 
projection systems and laser light shows 
incorporating these models 
manufactured and produced by Laser 
Concepts. The projectors provide laser 
displays to produce a variety of special 
lighting effects in a variety of settings. 
The principal use of these products is to 
provide entertainment to general 
audiences. 

DATES: The variance became effective 
October 15. 198a and ends October 15, 
1982. 

ADOAES9: The application and all 
correspondence on the application have 
been placed on display in the Dockets 
Management Branch (formerly the 
Hearing Clerk’s office) (HFA-305), Food 


and Drug Administration. Rm. 4-62. 5600 
Fishers Lane, Rockville, MD 20657. 

FOR FURTHER INFORMATION CONTACT. 
Glenn E. Conklin, Bureau of Radiological 
Health (HFX-460). Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3426. 
SUPPLEMENT ARY INFORMATION: Under 
$ 1010.4 (21 CFR 1010.4), Laser Concepts, 
8025 Wayne Ave., Stanwood, WA 96292, 
has been granted a variance from 
{1040.11(c) (21 CFR 1040.11(c)) of the 
performance standard for laser 
products. The variance permits the 
manufacturer to introduce into 
commerce the demonstration laser 
products known as the Lumatron and 
Lumaria 440 laser projection systems 
and laser light shows incorporating 
these models manufactured and 
roduced by Laser Concepts. The shows 
ave levels of accessible laser radiation 
in excess of class B levels but not 
exceeding those required to perform the 
intended function of the product 
Suitable means of radiation protection 
will be provided by constraints on the 
physical and optical design, by warnings 
in the user manual and on the product 
and by procedures for Laser Concepts 
personnel. The product shall bear the 
Variance Number 80P-0203. 

By letter of October 15, 198a the 
Director of the Bureau of Radiological 
Health approved the requested variance, 
which terminates on October 15,1982. 

In accordance with (1610.4 (21 CFR 
1010.4). the application and all 
correspondence (including the written 
notice of approval) on this application 
have been placed on public display in 
the Dockets Management Branch (HFA- 
305). Food and Drug Administration, and 
may be seen in that office between 9 
a.m. and 4 p.m.. Monday through Friday. 

Dated: January 19,1961. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

(FK Doc tl-2(Oi FU«d f-JS-tt; *44 «a| 
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(Docket No. 60R-03181 

Lightform; approval of variance for the 
lightform laser light show and ion laser 
protector 

agency: Food and Drug Administration. 
action: Notice. _ 

summary: The Food and Drug 
Administration (FDA) announces that a 
variance from the performance standard 
for laser products has been approved by 
the Bureau of radiological Health for the 
Lightform laser light show including an 
ion laser projector manufactured and 


produced by Lighform. The projector 
provides a laser display to produce a 
variety of special lighting effects in a 
variety of settings. The principal use of 
this product is to provide entertainrm r.i 
to general audiences. 
dates: The variance became effective 
November 4,1980, and ends November 
4.1982. 

address: The application and all 
cooespondcnce on the application have 
been placed on display in the Dockets 
Management Branch (formerly the 
Hearing Clerk’s office) (HFA-305). Food 
and Drug Administration, Rm. 4-62 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT. 

Glenn E. Conklin, Bureau of Radiological 
Health (HFX-400), Food and Drug 
Administration, 5600 Fisher Lane, 
Rockville, MD 20857, 301-443-3426. 

SUPPLEMENTARY INFORMATION: Under 

{ 1010.4 (21 CFR 1010.4), Lightfonn, 71 
Harper St., Rochester, NY 14607, has 
been granted a variance from 
5 1040.11(c) (21 CFR 1040.11(c)) of the 
performance standard for laser 
products. The variance permits the 
manufacturer to introduce into 
commerce the demonstration lasf?r 
product known as the lightform laser 
light show Including an ion laser 
projector manufactured by Lightform. 
The shows have levels of accessible 
laser radiation in excess of class 11 
levels but not exceeding those required 
to perform the intended function of tbs 
product Suitable means of radiation 
protection will be provided by 
constraints on the physical and optical 
design, by warnings in the user manual 
and on the product and by procedures 
for Lightform personnel. The product 
shall bear the Variance No. 80F-031S 

By letter of November 4,1980. the 
Director of the Bureau of Radiological 
Health approved the requested variance, 
which terminates on November 4 1982 

In accordance with $ 1010.4 (21 CFR 
1010.4). the application and all 
correspondence (including the written 
notice of approval) on thia application 
have been placed on public display in 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, and 
may be seen in that office between 9 
a.m. and 4 p.m.. Monday through Friday 

Dated: January 19,1981. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

(FX Doc. 1)<4S2B FU»d ujs-sl. a44 um\ 
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(Docket No. 7SN-0376| 

international Nutrition. Inc.; Denial of 
Request for Hearing and Refusal To 
Approve Application 

agency: Food and Drug Administration. 

action: Notice. _ 

summary: The Commissioner of Food 
and Drugs denies a hearing request and 
refuses to approve a medicated feed 
application for Pig Ration Ban-250, an 
animal feed containing new animal 
timgs, whose sponsor. International 
Nutrition, Inc, requested a hearing to 
resolve a legal issue regarding 
interpretation of the statute but did not 
raise a genuine and substantial issue of 
fact requiring a hearing. 
effective DATE: January 27.1981. 

FOR FURTHER INFORMATION CONTACT: 
Ceorge Graber, Bureau of Veterinary 
Medicine (HFV-220). Food and Drug 
Administration* 5800 Fishers Lane, 
Rockville. MD 20857. 301-443-5383. 
SUPPLEMENTARY INFORMATION: 

Background 

tn the Federal Register of December 1, 
1 IT8 (43 FR 58278). the Director of the 
Bureau of Veterinary Medicine issued a 
notice of opportunity for hearing under 
section 512(m) of the Federal Food. 

Drug, and Cosmetic Act (21 U.S.C. 

360b(m) to International Nutrition, Inc, 
66G4 i: Street* Omaha. NE 68117 
("International") on the Bureau's 
proposed refusal to approve a 
medicated feed application (C1Q5-094V) 
for Pig Ration Ban-250, an animal feed 
containing a combination of Banminth 
Premix-48 (pyrantel tartrate 48 grama 
per pound) and Aurco SP-250 
(f.hlortetracycline 20 grams per pound: 
sulfamethazine 4.4 percent: procaine 
pencillin 10 grams per pound). 

Banminth is approved by the Food 
and Drug Administration (FDA) for use 
in swine for the prevention of certain 
helminth infestations. ASP-250 is 
approved by FDA for use in swine for 
several therapeutic claims as well as for 
growth promotion: it is not approved for 
the prevention of helminth infestations, 
tnder the application International is 
seeking the approval of the 
simultaneous use for four drugs, 

Banminth and ASP-250, in a swine feed* 
h”'^national requested approval of 
trir combination drug on the grounds 
that (l) regulations have been published 
under section 512(i) of the act for 
Banminth and for ASP-250, and (2) data 
included in a master file supposedly 
demonstrate, among other things, that 
Banminth does not interfere with the 
antibacterial activity of ASP-250 and 
that the anthelmintic activity of 


Banminth is not diminished by the 
presence of ASP-250 in swine feeds. 

To justify approval of the swine feed 
under section 512(m)(l)(B) of the act. 
International cited { 55a45 (21 CFR 
558.145) and $ 558.485 (21 CFR 558.145 
(21 CFR 558.145) and { 558.485 (21 CFR 
558.485) as regulations published under 
section 512(i) of the act. J 558.145 
establishes the approved conditions of 
use and indications for ASP-250; 

§ 558.485 establishes the approved 
conditions of use and conditions tor 
Banminth. International contended that 
the regulatory structure of the new 
animal drug provisions of the act 
permits the manufacture and sale of an 
animal feed containing a combination of 
new animal drugs, each of which is the 
subject of a regulation reflecting an 
approved new animal drug application 
(NADA), so long as there is adequate 
support for the safety and effectiveness 
of each component in the new 
combination in the finished feed. 
International contended that this is true 
even when, as in this case, there is no 
regulation authorizing the use of the 
combination itself. 

In the notice of opportunity for 
hearing, the Director agreed that an 
animal feed containing a combination of 
new animal drugs is approvable on the 
basis of regulations established for each 
drug, provided that the regulations 
specifically cross-reference one another 
to authorize the combination. The 
Director emphasized, however, that 
authorization for use of the combination 
must be obtained through approval of an 
NADA based on the safety and 
effectiveness of the combination itself. 
The data must provide evidence of the 
safety and effectiveness of the 
combination for the animal, and they 
must establish the absence of unsafe, 
residues of the drugs and their 
metabolites in the edible products of 
treated animals. The Director pointed 
out that no specific authorization has 
been established under section 512(i) for 
combining pyrantel tartrate with 
chlortetracycline-sulfamethazine- 
penicillin. 

International contended in its 
application that appropriate data on 
safety and effectiveness under section 
512(m) of the act had been submitted 
and that the data provide an adequate 
basis for approval of the combination. 
The Director did not agree that the 
statute contemplates the submission of 
data under section 512(m) of the act 
regarding the safety and effectiveness of 
new animal drug premixes. Rather, the 
statute provides for submitting 9 uch 
information under section 512(b) of the 
act, and. following approval of an 


application filed under section 512(b) of 
the act. for publication of a regulation 
under section 512(i) of the act 
authorizing the use of the combination. 
No application has been filed under 
section 512(b) of the act for the 
combination in question. Consequently* 
no regulation has been published under 
section 512(1) of the act that can serve as 
the basis for approval of the 
combination through an application filed 
under section 512(m) of the act 

The Statutory Scheme 

In enacting the Animal Drug 
Amendments of 1968 (Pub. L 90-399), 
Congress introduced a unique procedure 
for the approval of an application for 
manufacturing an animal feed 
containing a new animal drug. Before a 
new animal drug can be approved for 
use in manufacturing a medicated feed, 
an application must be filed with FDA 
under section 512(b) of the act The 
following information must be included 
in the application: 

(1) (FJull reports of investigations 
which have been made to show whether 
or not the drug is safe and effective for 
use; (2) a full list of the articles used as 
components of the drug; (3) a full 
statement of the composition of the 
drug; (4) a full description of the 
methods used in, and the facilities and 
controls used for, the manufacture, 
processing, and packing of the drug; (5) 
such samples of the drug and of the 
articles used as components thereof, of 
any animal feed for use in or on which 
the drug is intended, and of the edible 
portions or products (before or after 
slaughter) of animals to which the drug 
(directly or in or on animal feed) is 
intended to be administered, as FDA 
may require; (6) specimens of the 
labeling proposed to be used for the 
drug, or in case the drug is intended for 
use in animal feed, proposed labeling 
appropriate for such use. and specimens 
of the labeling for the drug to be 
manufactured, packed or distributed by 
the applicant; (7) a description of 
practicable methods for determining the 
quantity. If any, of the drug in or on 
food, and any substance formed in or on 
food, because of its use; and (8) the 
proposed tolerance or withdrawal 
period or other use restrictions for the 
drug if any tolerance or withdrawal 
period or other use restrictions are 
required in order to assure that the 
proposed use of the drug will be safe. 

Upon approval of an NADA, a 
regulation is published under section 
512(i) of the act, which provides: 

When a new animal drug application 
filed pursuant to subsection (b) is 
approved the Secretary shall by notice, 
which upon publication shall be 
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effective as a regulation, publish in the 
Federal Register the name and address 
of the applicant and the conditions and 
indications of use of the new animal 
drug covered by such application, 
including any tolerance and withdrawal 
period or other use restrictions and. if 
such new animal drug is intended for 
use in animal feed, appropriate purposes 
and conditions of use (including special 
labeling requirements) applicable to any 
animal feed for use in which such drug 
is approved, and such other information, 
upon the basis of which such application 
was approved, as the Secretary deems 
necessary to assure the safe and 
effective use of such drug. • • • 

Before an animal feed bearing or 
containing a new animal drug can be 
approved, an application must be filed 
with FDA under section 512{m)(l) of the 
act, which provides the following: 

Any person may file with the 
Secretary an application with respect to 
any intended use or uses of an animal 
feed bearing or containing a new animal 
drug. Such person shall submit to the 
Secretary as part of the application (A) 
a full statement of the composition of 
such animal feed. (B) an identification of 
the regulation or regulations (relating to 
the new animal drug or drugs to be used 
in such feed), published pursuant to 
subsection (l), on which he relies as a 
basis for approval of his application 
with respect to the use of such drug in 
such feed, (C) a full description of the 
methods used in. and the facilities and 
controls used for, the manufacture, 
processing, and packing of such animal 
feed. (D) specimens of the labeling 
proposed to be used for such animal 
feed, and (E) if so requested by the 
Secretary, samples of such animal feed 
or components thereof. 

The procedures in section 512 of the 
act require that a new animal drug 
(singly or in combination) be approved 
as safe and effective before the drug can 
be the subject of an application for its 
use in the manufacture of a medicated 
animal feed. 

International's Request for Hearing 

On December 29.1970, International 
requested a hearing, and on )anuary 50, 
1979. submitted information and views 
to support the request. International 
stated that there was no factual issue 
requiring a formal evidentiary hearing 
and that the only issue was legal. The 
materials submitted in support of the 
hearing request were: 

1 . Three testimonial exhibits from 
university professors supporting the 
rationality and safety of the proposed 
combination. In denying the hearing 
request, the Commissioner does not 
reach this issue. 


2 . A discussion alleging that section 
512(m)(l)(B) of the act specifically 
authorizes reference to more than one 
regulation to support a combination of # 
animal drugs in an animal feed. 

3. A discussion alleging that the 
combination of two drug products in the 
same feed requires an additional 
evaluation of the product’s safety and 
effectiveness by the agency; but that 
such data submitted in the firm’s Master 
File fully justify the propriety of the 
combination in accordance with the 
agency's most recent combination 
animal drug policy guidelines. In 
denying the hearing request the 
Commissioner does not reach this issue. 

4. A discussion alleging that the 
bureau's position is contrary to the spirit 
as well as the letter of the act. 

a. International stated that a major 
reason for the Animal Drug 
Amendments of 1968 was to simplify the 
procedure for a feed manufacturer to 
obtain approval of a medicated animal 
feed 

b. International stated that the 
Director's refusal to accept data under 
section 512(m) of the act regarding the 
safety and effectiveness of animal feeds 
containing new animal drugs was an 
inexcusably narrow and cramped 
reading of the act. It stated that the 
agency has authority to implement 
section 512(m) of the act by issuing 
regulations providing for the submission 
of such information. 

Denial of International's Request 

The Commissioner has carefully 
reviewed the materials and arguments 
submitted by International and 
concludes—agreeing with 
International—that, while the firm has 
raised a legal issue regarding the 
interpretation of section 512(m) of the 
act. it has not raised a genuine and 
substantial issue of fact that requires a 
hearing. The agency's procedural 
regulations specify that a hearing will be 
granted if there is a genuine and 
substantial issue of fact for resolution at 
a hearing, but that a hearing will not be 
granted on issues of law (21 CFR 
2.24(b)(1)). The Commissioner finds no 
merit, however, in International's legal 
argument regarding the scope of section 
S12(m) of the act. 

Tlie procedures in section 512 of the 
act. as discussed above, require that 
before a new animal drug can be the 
subject of an application for its use in 
the manufacture of a medicated animal 
feed, the drug, whether it is a single 
entity drug or a combination, be the 
subject of an approved NADA 
containing evidence that the drug is safe 
and effective. A combination new 
animal drug must, in other words, be 


approved in accordance with the 
procedures of section 512(b) of the act 
Iwfore its use may be authorized in a 
medicated animal feed in accordance 
with section 512(m) of the act. The 
statute doe9 not provide for the 
approval under section 512(m) of the 
act. of a medicated animal feed 
containing a combination of drugs each 
of which is the subject of a separate 
approval granted under section 512(c) of 
the act and a separate regulation issued 
under section 512(f) of the act. 

International's interpretation of 
section 512(m) of the act. if accepted, 
would preclude the agency from 
evaluating the combination drug for use 
in animal feed by requiring FDA to 
accept the data on file for separately 
approved drugs as showing the safety 
and effectiveness of the combination. 
That is. the agency could not evaluate 
the adequacy of the data supporting the 
combination drug. 

International made quite clear in its 
hearing request that it wishes to avoid a 
comprehensive evaluation of the safety 
and effectiveness data supporting each 
separately approved drug in the 
proposed Banmlnth-ASP-250 
combination. The firm states: "It is 
entirely appropriate for the agency to 
consider safety and effectiveness 
questions raised by the feed as a 
combination of two approved products 
(as opposed to questions relating to 
either of the two previously approved 
separate drug products). . . 

The act makes clear, however, that 
section 512(m) is not Intended to be a 
means for avoiding a thorough 
consideration in the context of an 
NADA of the safety and effectiveness 
questions relating to a combination drug 
for use in a medicated animal feed. The 
legislative history of the Animal Drug 
Amendments of 1960 confirms that 
section 512(m) of the act was intended 
to permit the use In medicated feeds 
only of those products which have met 
the standards of section 512(b) of the act 
by having been shown, in an application 
for approval under that section, to be 
safe and effective. 

Section 512(1) * * * require(s) the 
Secretary to publish as a regulation in 
the Federal Register the conditions of 
use and the name of the applicant for 
every new animal drug applicant which 
is approved, tf the drug is for use in 
animal feed \ appropriate conditions for 
use in feeds approved shall be included 
In the regulation. This is new inasmuch 
as there is no provision for such 
publication in section 505 of the basic 
Act. However, In view of the practice of 
mixing two or more drugs, which may be 
purchased from different sources, in 
animal feeds, the provision has been 
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I included so as to enable feed 
I manufacturer to ascertain those 

combinations of drugs which have been 
[ approved for use in animal feeds. This is 
necessary because the labeling for a 
I partsculai^drug may not indicate such 

I combinations. 

Hearings on HR. 3839 before the 
Subcommittee on Public Health and 
Welfare of the House Committee on 
Interstate and Foreign Commerce, 90th 
Cong.. 1st Sess. 42 (1967) (Summary and 
Analysis of H.R. 3839 prepared by the 
Anunal Health Institute) (emphasis 
added). That only approved 
combinations were to be referenced in a 
M2(m) application was emphasi 2 ed in a 
colloquy between Warren Armstrong, a 
representative of the American Feed 
Manufacturers Association, and 
Congressman Rogers: 

Mr Rogers: As 1 understand it, when 
the basic manufacturer come in with his 
new drug, he doesn't go into ail the 
combinations of mixtures of that drug, 
does he? 

Mr. Armstrong: Yes. For any 
combination that would be used he 
would seek an approval from FDA. 

Mr. Rogers: In other words, you would 
then say that only those combinations 
that had actually been approved to the 
basic manufacturer would be allowed to 
the feed manufacturer? 

Mr Armstrong: That is correct 
Id at 56 (emphasis added). The 
legislative history of the act thus 
establishes that an application for a 
medicated animal feed under section 
512(m) must reference only an approved 
regulation for a drug combination, and 
not two separately approved 
regulations. To permit the manufacturer 
to combine drugs without a distinct 
approval of the combination under 
•ection 512(b) and (i) of the act would 
nullify the statutory scheme. Section 
512(m) of the act was not meant to 
provide a mechanism for feed producers 
to fabricate unapproved combinations of 
separately approved drugs and to secure 
approval of the combination drug 
without showing that the combination 
itself is safe and effective. 

Section 512(m) of the act on its face 
arguably contains an inconsistency. 
Section 5l2(m)(l)(B) of the act states 
that a medicated feed application must 
identify a 'regulation or regulations" 
published pursuant to section 512(i) of 
•he act. However, the description in 
sw*on 512(m)(3) (A) and (B) of the act 

di® grounds for approving a 
rociicatod feed application refers only 
<o a "regulation." and not lo 
‘•‘Xul.itions." In fact, no where else in 
Jection 5l2(m) of the act is the word 
regulations" used. The legislative 


history of the act establishes, as 
discussed above, that section 512(m) of 
the act does not provide for the 
procedure advocated by International 
Furthermore, the interpretation that the 
Bureau of Veterinary Medicine has 
always given to the use of the word 
"regulations" in section 512(m) of the act 
resolves the apparent inconsistency in 
language. That interpretation, as 
discussed in the notice of opportunity 
for hearing (43 FR 58278.56279). is that 
combinations of new animal drugs are 
approvable on the basis of "regulations" 
established for each drug, provided, that 
the "regulations" specifically cross- 
reference one another to authorize the 
combination. The legal interpretation of 
section 512(b). (i), and (m) of the act 
outlined above has been consistently 
followed by the agnecy since its 
enactment of July 13.1968. U is 
axiomatic that great weight should be 
given lo an agency's construction of a 
statute if it has a reasonable basis in 
law. especially when the interpretation 
has been followed since the enactment 
of the statute. [UnitedStates v. 
Rutherford \ 442 U.S. 544. 553 (1979); 
United States v. An Article of Drug ... 
Dacto-Unidisk. 394 U.S. 784. 792 (1989); 
Udall v. Tollman. 380 U.S. 1.16 (1964); 
see also Train v. Natural Resources 
Defense Council. 421 U.S. 60. 87 (1975)) 
(interpretation by EPA of Clean Air Act 
need only be "sufficiently reasonable to 
preclude the Court of Appeals from 
substituting its judgment for that of the 
Agency."). 

Section 512 of the act was the 
culmination of an attempt to consolidate 
into one section of the provisions of the 
Federal Food, Drug, and Cosmetic Act 
relating to animal health products. The 
legislative history emphasizes that this 
consolidation was not meant to remove 
the stringent requirements for 
premarketing clearance of combination 
drugs, as International's interpretation 
of section 512(m) of the act would do. 

Conclusion 

The Commissioner concludes that 
there is no regulation under section 
512(i) of the act on the basis of which 
Pig Ration Ban-250 may be approved 
and that section 512(m)(l) of the act 
requires such a regulation before an 
approval under section 512(m) of the act 
may be granted. In addition, the 
Commissioner concludes that 
International has raised a legal issue 
regarding the interpretation of section 
512(m) of the act. The firm has not 
raised a genuine and substantial issue of 
fact requiring a hearing. Therefore, 
under the Federal Food, Drug, and 
Cosmetic Act (sec. 512(m). 82 Stat. 348- 
350 (21 U.S.C. 360b(in))) and under 


delegated authority (21 CFR 5.1). the 
Commissioner denies International 
Nutrition. Inc.’s request for a hearing 
and refuses to approve Pig Ration Ban- 
250 (Cl05-894V), effective January 27, 
1981. 

Dated: January 21.1981. 

Joseph P. Hile, 

Associate Commissioner for Regulatory 
Affairs. 

|F* Doc *1-2*19 Flkd 1-29-81 *4* an) 
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Health Resources Administration 

National Council on Health Planning 
and Development; Rechartering 

Pursuant to the Federal Advisory 
Committee Act. Pub. L. 92-483, (5 U.S.C 
Appendix I). the Health Resources 
Administration announces for 
rechartering by the Secretary. HHS, on 
January 2,1981, of the following 
advisory Council: 

Council and Termination Dale 

National Council on Health Planning and 
Development—Continuing. 

A change has been made in the 
Structure section of the Council's charter 
to include: (1) a change in name of the 
National Guidelines. Goal Priorities and 
Standards Subcommittee to the National 
Guidelines and Technology 
Subcommittee, this combines two 
subcommittee functions by eliminating 
the Technology and Productivity 
Subcommittee: (2) the Agenda 
Subcommittee has been changed to the 
Steering Subcommittee to give it broader 
functions to include additional studies 
that may be recommended to the 
Council to carry out its statutory 
responsibilities; and (3) the 
Implementation and Administration 
Subcommittee in addition to its review 
of issues relating to section 1122 of the 
Social Security Act, for Council 
consideration, will also review proposed 
terminations and/or non-renewals of 
Health Systems Agencies and State 
Health Planning and Development 
Agencies under sections 1515(c) and 
1521(b) of the Public Health Service Act. 

Authority for this Council is 
continuing and a Charter will be filed no 
later than January 4.1983, in accordance 
with section 14(b)(2) of Public Law 92- 
483. 

Dated: January 19,1981. 

Irene D. Skinner, 

Advisory Committee Management Officer. 
HRA , 
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Office of Human Development 
Services 

Statement of Organization, Functions, 
and Delegations of Authority 

This Notice amends Part D of the 
Statement of Organization. Functions 
and Delegations of Authority of the 
Department of Health and Human 
Services, Office of Human Development 
Services (HDS) which was published in 
FR Vol. 45, No. 190 beginning on page 
64253. dated September 29,1980. These 
HDS Functional Statements include 
statements, not revised at that time, for 
the Administration for children. Youth, 
and Families; the Administration on 
Aging; and the Administration for 
Native Americans. These statements, 
which supersede prior statements for 
same, complete the HDS Reorganization 
(FR Vol. 45. No. 100, pp. 34060-34070. 
dated May 21,1980) and replace 
Chapters DC, DG and DN in their 
entirety. In addition, this Notice amends 
functions within the Office of the 
Assistant Secretary for Human 
Development Serv ices. The changes are 
as follows: 

1. Delete Chapter DC Administration 
for Children, Youth and Families, in its 
entirety and replace with the following: 

DC.OO Mission , The Administration 
for Children , Youth and Families 
(ACYF) advises the Secretary/HHS, the 
Assistant Secretary/HDS, other Federal 
and Departmental agencies on matters 
relating to children, youth and families. 

Is the principal advocate at the Federal 
level for the needs, concerns and 
interests of children, youth and families. 
Plans, develops and implements a broad 
range of activities designed to support 
and encourage the sound development 
of children, youth and families. Serves 
as the focal point in the Department for 
initiatives on Families. Child Abuse and 
Neglect and on Adoption Opportunities. 
Is responsible for discretionary grant 
programs providing Head Start services 
and Runaway Youth facilities. 
Administers State grant programs under 
title IV-B, IV-E and tide 1V-A as it 
pertains to section 408 of the Social 
Security Act. including the development, 
implementation and approval of joint 
state planning for IV-B and the approval 
or recommendation for disapproval 
under titles IV and IV-A as the latters 
pertain to section 408. Administers the 
Child Abuse Prevention and Treatment 
Act as authorized by Pub. L. 93-247. as 
amended. Supports and encourages 
services which prevent or remedy the 
effects of abuse and/or neglect of 
children and youth and operates the 
National Clearinghouse on Child Abuse 
and Neglect. Is responsible for the Child 


Abuse and Neglect State grant 
programs. Develops strategies and 
directs research, demonstration and 
evaluation activities for special research 
or demonstration programs in the field 
of child welfare designed to improve 
and enrich the lives of children and 
youth and strengthen families with 
particular emphasis on issues involving 
Head Start day care and families. 
Administers the Child Welfare Serv ices 
Training Programs authorized by title 
IV-B of the Social Security Act. Provides 
leadership to the Federal Interagency 
Panels on Early Childhood Research and 
Development on Adolescense. Develops 
policies, strategies, standards, manuals 
and guidance materials and provides 
technical assistance for Head Start. Day 
Care. Child Abuse and Neglect, Child 
Welfare Services, AFDC Foster Care, 
Adoption Assistance, and other 
operational programs administered by 
ACYF. Is responsible for developing 
legislative policy issues/proposals 
concerning legislative activities relating 
to children, youth and families. 

Develops and coordinates public affairs 
strategies relating to children, youth and 
families. In coordination with OPCR/ 
HDS participates in the development of 
strategies for joint review and 
monitoring of the title XX CSP as it 
relates to children, youth and families. 

In coordination with OPCR provides 
leadership in the Department and is 
responsible for program quality, and 
related technical assistance for services 
to children and youth and for services 
aimed at strengthening family integrity 
funded under title XX. In cooperation 
with OPCR. carries out program 
monitoring and makes recommendations 
to OPCR. regarding allowances and 
disallowances under title XX with 
respect to services funded for children, 
youth, and families. Works 
cooperatively and in collaboration with 
OPCR in the coordination of HDS 
training programs to achieve a 
comprehensive HDS training strategy. Is 
responsible for initiating policy in the 
area of day care and other child care 
services. 

Is the lead agency in the Department 
for programmatic monitoring and 
technial assistance for day care and Is 
responsible for implementation of the 
Federal Day Care Regulations. In 
accordance with procedures developed 
by OPCR and approved by the ASHDS, 
reviews those portions of the title XX 
Comprehensive Service Program plans 
that deal with the provision of services 
for children and youth. In coordination 
with the Office of Program Coordination 
and Review, is responsible for the 
development of strategies for review of 


title XX State Plans as they pertain to 
children and youth and for the 
monitoring of title XX programs aimed 
at these groups. Carries out program 
planning and policy development 
responsibilities as reflected in the 
following activities: develops standards, 
provides technical assistance, issues 
practice guidelines, and initiates policy 
relative to services provided to children 
and youth. 

DC.W Organization. The 
Administration for Children . Youth and 
Families is headed by a Commissioner 
who reports directly to the Assistant 
Secretary for Human Development 
Services (ASHDS) and consists of: 
Office of the Commissioner (DC) 

Office of Management Services (DCM) 
Office of Public Information and 
Education (DCE) 

Office of Regional, State and 
Community Affairs (DCR) 

Office of Planning, Research and 
Evaluation (DCP); Planning and Policy 
Control Division (DCPl): Research 
Demonstration and Evaluation 
Division (DCP2) 

Office of Developmental Services (DCF): 
Day Care Division (DCFl); Head Start 
Bureau (DCSI1; Youth Development 
Bureau (DCF2) 

Office of Services for Children and 
Youth (DCS); Children’s Bureau 
(DCS2) 

Office for Families (DCT) 

DC. 20 Functions . A . The Immediate 
Office of the Commissioner (DC) 
provides executive direction, leadership, 
management strategy, legislative liaison 
in consultation with ASHDS and Office 
of Assistant Secretary for Legislation 
and a focus to the Administration for 
Children. Youth, an^ Families 
components, including the Regional 
Program Directors. Serves as the 
principal advisor to the Secretary/HHS, 
and to the Assistant Secretary/HDS. 
and other elements of the Department in 
the area of children, youth and families. 
The Deputy Commissioner acts as 
Commissioner in the absence of the 
Commissioner. Provides primary liaison 
with HDS staff offices including OMS. 
OPD and OPCR. Responsible for 
implementing HDS Consumer Affairs 
plan within ACYF. 

B. Office of Management Services 
(DCM) provides and coordinates all 
I leadquarters* administrative and 
management support services including 
personnel equal employment 
opportunity, payroll, contracts and 
grants, budget execution and financial 
management, the executive secretarial, 
administrative services and data 
processing. Responsible for operation 
and analysis of administrative 
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management systems, and development 
of functional statements and 
organizational plans. 

Provides or arranges for 
administrative services, including space 
utilization, safety, telephone, messenger, 
and mail services; office, assisting staff 
in complying with clearance 
requirements; manages the executive 
secretariat Organizes timekeeping and 
payroll functions, develops staffing 
plans in accordance with equal 
employment opportunity goals and 
makes proposals to the Commissioner 
for allocation of employment ceilings, 
provides assistance to staff in 
developing and tracking personnel 
actions; supplies up-to-date information 
on personnel procedures; coordinates 
the development of employee training 
plans and assists employees in locating 
training resources. 

Re sponsible for all aspects of budget 
execution and financial management 
including development of apportionment 
documents in conjunction with OHDS 
Budget and Financial Management staff; 
develops obligation plans and 
allowances for all programs in the 
regions and In headquarters; maintains 
commitment registers; reconciles 
monthly accounting reports from the 
DHHS accounting system; develops the 
annual plan for obligation of grant and 
contract funds and maintains the 
contract management and tracking 
system to facilitate achievement of 
sdieduling goals. 

Serves as the primary ACYF liaison 
with the OHDS Office of Management 
Services in the areas of personnel, 
payroll, training, financial management, 
grants and contracts administration and 
policy, administrative services and data 
processing; and with the OHDS Office of 
Equal Opportunity and Civil Rights. 

C. Office of Public Information and 
Public Education (DCE) develops a 
national information dissemination 
strategy and program to keep ACYFs 
various constituencies, as well as the 
general public, continually informed 
about ACYF program goals, activities 
and results. Identifies the information 
needs of the public and furnishes advice 
and consultation to ACYF 
Commissioner and program managers 
concerning those needs. Advises staff on 
Freedom of information Act 
requirements and assures timely 
responses to requests under the Act. In 
coordination with the HDS Office of 
Public Affairs, initiates and directs 
media arrangements for ACYF activities 
and programs and maintains continuing 
Media relationships and contacts. Brings 
public affairs considerations to bear on 
P°Hcy formulation in ACYF. Provides 
leadership liaison and technical 


assistance to regional and appropriate 
national constituent groups. 

D. Office of Regional. State and 
Community Affairs (DCR) expercises 
responsibilities for the Commissioner 
and Deputy Commissioner in matters 
relating to personnel fiscal and 
administrative management functions 
between the Central Office and the ten 
ACYF Regional Offices is responsible 
for design and implementation of the 
Performance Appraisal System for 
Regional Program Directors, and the 
second level review of Regional ACYF 
Merit Pay Personnel Assesses 
administrative expenditures, negotiates 
allocations, ensures financial 
accountability for meeting operational 
objectives. Assures regional input in the 
process of developing policies and 
regulations; assists in the resolution of 
issues affecting the regions. Exercises 
leadership in the development and 
utilization of the Management Support 
System; interprets policy and regulatory 
issuances; procures hearing examiners 
upon request for formal appeals. 
Oversees termination and defunding 
actions and advises Commissioner on 
appeals raised to ACYF level for final 
decision. Assists the Commissioner in 
ensuring that Regional staff offices 
provide equal opportunity to all ACYF 
employees. Assists the Commissioner in 
ensuring citizen participation in ACYF 
decision-making process. Serves as the 
Commissioner's staff unit for the 
enforcement of Executive Order No. 
11248 and Titles VI. VU and IX of the 
Civil Rights Act. Works closely with 
other ACYF units in Headquarters and 
Regions to establish and maintain 
relationships with national and local 
public interest groups. 

E. Office of Planning. Research and 
Evaluation (DCP) provides leadership, 
direction, management strategy, and 
focus for the activities of the Planning 
and Policy Control Division and the 
Research. Demonstration and 
Evaluation Division and coordinate the 
activities of these two divisions. 

I. Planning and Policy Control 
Division (DCPl) serves as senior 
advisor to the Commissioner on the 
development, direction, and integration 
of program policies across ACYF. 
Charged with the formulation and 
analysis of agency goals and strategies 
with particular emphasis on resource 
allocation. Responsible for annual 
budget formulation and presentation of 
all necessary budget request documents 
and briefing materials for hearings; 
responds to budget request inquiries 
from all levels of the Department. OMB 
and the Congress. 

Develops long and short range agency 
plans, coordinating and focusing 


individual bureau planning to promote 
policy coherence. Manages the ACYF 
submissions to the DHHS Operations 
Management System (OMS) including 
preparation of necessary instructions* 
assists other OMS units in developing 4 
OMS proposals for selection; tracks 
approved initiatives to ensure that they 
are meeting their goals and scheduling 
requirements, working to resolve 

[ iroblcms as necessary. Provides 
cadership in management of high 
priority projects of special interest of the 
Secretary. Assistant Secretary and the 
Commissioner including projects which 
cut across areas of ACYF responsibility. 
Serv es as the focus for analysis of new 
and existing regulations bearing upon 
programs for children, youth and 
families, assessing their impact on 
intended beneficiaries and existing 
services. As appropriate, coordinates 
the development of implementation 
plans for new legislation and for major 
changes in existing programs. Provides 
primary liaison with OHDS staff offices 
involved in planning and policy, 
including the Office of Policy 
Development and with the Assistant 
Secretary for Planning and Evaluation. 

Z Research. Demonstration, and 
Evaluation Division (DCP2) coordinates 
planning for Section 428. Title IV-B, 
Social Security Act and other ACYF 
research and demonstration funds. 
Provides primary input and assists with 
the development of a Department-wide 
research strategy on children, youth, 
and families; administers the ACYF 
evaluation funds; coordinates the 
development of an ACYF-wide 
evaluation strategy. Provides leadership 
to the Federal Interagency Panel on 
Early Childhood Research and 
Development and the Federal 
Interagency Panel for Research and 
Development of Adolescence; collects, 
analyzes, and interprets research 
reports on child and family studies and 
identifies promising models for service 
programs; actively promotes the 
utilization of research findings (research 
finding in title XX will be promoted in 
coordination with OPCR); serves as 
clearinghouse for information related to 
research and demonstration findings in 
the area of child development and 
family. Jointly with the National Center 
on Child Abuse and Neglect, develops 
policies, priorities, pluns. and objectives 
for research and demonstration 
activities authorized by Public Law 93- 
247, the Child Abuse Prevention and 
Treatment Act of 1974. as amended by 
Title I of P L 95-266. the Child Abuse 
Prevention and Treatment and Adoption 
Reform Act of 197a Directly administers 
RAD efforts related to basic research 
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and demonstration activities provides 
coordination with OPD in research, 
demonstration, and evaluation 
activities. In conjunction with operating 
units, develops ACYF Research 
Demonstration. & Evaluation Plan. 

F. Office of Developmental Services 
(DCF) provides leadership, direction, 
management strategy, focus and 
coordination for the activities of the 
Head Start Bureau and the Day Care 
Division. Serves as primary advisor to 
the Commissioner in those areas. 

t. Day Care Division (DCFl ) develops 
policies, strategies, standards, manuals 
and guidance material for the conduct of 
experiments demonstrations and 
operational programs in the field of day 
care. Identifies the need for applied R&D 
program: designs and monitors 
nationwide studies. These activities will 
be coordinated with OPCR and OPD 
when title XX is involved. Serves as a 
advocate for quality day care to meet 
the needs of children and families. 
Develops standards and regulations 
model legislation, and legislative 
proposals. Coordinates interagency 
activities relating to day care policy. 
Identifies training and technical 
assistance needs and designs programs 
for States and local communities. Acts 
as liaison with the Appalachian 
Regional Commission. Actively 
encourages and advises Federal. State, 
and local providers on the development 
of effective day care services. 

Z HeadStart Bureau (DCF2) develops 
program and administrative 
management policy for the operation of 
I lead Start programs. Provides guidance 
and technical assistance to Regional 
Head Start Divisions. Plans and 
implements programs and projects to 
strengthen administrative and 
management capabilities of Head Start 
grantees. Develops and manages a 
system for monitoring implementation of 
Head Start policies, priorities, 
procedures and systems. Coordinates 
the annual planning for technical 
assistance and training for Head Start 
grantees and develops the annual Head 
Start budget. Designs, tests, and 
imlements systems for data collection 
from grantees and Regional Offices 
describing Head Start program 
activities. Develops and maintains a 
statistical data base used for analysis 
and review of program operations and 
disseminates findings. Initiates 
legislative policy development and 
proposals. Reviews applications and 
makes awards for Head Start programs 
serving primarily Native American 
children or children of Migratory 
Workers; develops and recommends 
policies and monitors and evaluates 


those programs. Plans, provides, or 
arranges for technical assistance to 
Native American or Migrant Head Start 
programs and for training to the staff of 
these programs. Plans and conducts 
activities related to child abuse and 
child welfare services in Native 
American and Migrant communities. 
Provides technical and programmatic 
counsel and expertise in the areas of 
medical and dental services, nutrition, 
mental health services, social services, 
arent involvement services to 
andicapped children and training and 
educational programs for staff of local 
Head Start programs. Analyzes current 
trends in these areas and develops and 
administers demonstration projects 
designed to strengthen these 
programmatic areas. Plans, develops, 
tests, and directs the broad scale 
implementation of innovative programs 
for comprehensive child development 
services. Develops standards, 
regulations, manuals and guidance 
material aimed at strengthening and 
improving Head Start programs. 

C. Office of Services for Children and 
Youth (DCS) provides leadership 
direction, management strategy, focus, 
and coordination for the activities of the 
Children’s Bureau and the Youth 
Development Bureau. Serves as advisor 
to the Commissioner on children and 
youth issues. 

J. Children's Bureau (DCS!) advises 
the Commissioner on matters pertaining 
to conditions which affect the general 
well-being of children. Develops policies 
and procedures for developing Child 
Welfare Services State Grant Program 
plans authorized under title IV-B of the 
Social Security Act and adoption 
assistance and foster care activities 
authorized by title IV-E and section 408 
of the Social Security Act. Develops 
regulations, guidelines, instructions, and 
State allotments. Develops outlines for 
and processes fiscal requests from 
States forwarded by RO's. In 
conjunction with the Regional Children’s 
Bureau Division, monitors regional 
office State grants administration. 
Develops policies and guidance for the 
provision of Regional technical 
assistance to States to enable them to 
meet requirements for State grants. 

Plans for, analyzes, and. in conjunction 
with Regional Children’s Bureau 
Divisions, collects Child Welfare 
Program Services data. Coordinates 
Child Welfare Services with other 
Federal agencies and non-Federal 
groups. Analyzes Regional Children's 
Bureau Divisions monitoring and 
training/technical assistance reports 
and provides program technical 
direction to Regional Offices. These 


activities are coordinated with OPCR. 
Administers the Child Welfare Services 
Training Program. Provides technical 
expertise in developing programmatic 
policies, standards, model laws, 
regulutory material, and guidelines. 
Studies current practices and problems, 
recommends action to meet special 
needs of children at risk, and promotes 
replication of successful designs. 
Provides expert knowledge, training, 
and technical assistance to public ami 
private social services agencies and 
organizations through development of 
innovative programs, suggested 
guidelines, and program design features 
for comprehensive child welfare 
services. Through the National Center 
on Child Abuse and Neglect, acts as the 
principal agent within ACYF and the 
Department for development of policies, 
advise, and plans (including input to the 
ACYF Long Range Plan) on programs 
relating to the prevention, identification, 
and treatment of child abuse and 
neglect. Develops and interprets 
regulations, guidelines, and instructions 
for grants to assist State programs on 
child abuse and neglect and for 
provision of technical assistance. 
Compiles and prepares for publication 
training materials for personnel who are 
or intend to be engaged in the 
prevention, identification, and treatment 
of child abuse and neglect and other 
forms of intra family abuse. Receives, 
processes, and reviews, either through 
the regional or headquarters office, all 
applications for demonstration grants or 
contracts authorized to prevent, identify 
and treat child abuse and neglect and 
makes recommendations thereon to the 
Commissioner, ACYF. Establishes and 
operates a National Clearinghouse on 
Child Abuse and Neglect. Develops 
policies, priorities, plan, and objective 
for research and demonstration 
activities relating to child abuse and 
neglect and other forms of intra family 
abuse. Provides staff support to the 
Advisory Board on Child Abuse and 
Neglect in the conduct of its 
responsibilities, including the areas of 
standards development, reports 
preparation and program coordination. 

Administers and manages the 
Adoption Opportunities Program (Title 
II of Pub. L 85-266) to facilitate the 
elimination of barriers to adoption and 
provide permanent homes for children 
who would benefit by adoption, 
particularly those with special needs 
Develops model adoption legislation and 
procedures and provides training and 
technical assistance in their use by 
States; develops and manages a national 
adoption information exchange system, 
including the operation of a national 
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adoption exchange; develops, manages 
and monitors a training and technical 
assistance program to promote quality 
standards and services in the adoption 
of children with special needs. 

2 Youth Development Bureau (DCS2) 
plans, develops, and implements an 
intetfraled program of research, 
demonstration, and evaluation to 
investigate and assess a broad range of 
programs delivering services to youth. 
Tests the effectiveness of various 
programs and service strategies in 
addressing the needs of youth and their 
problems. Analyzes and synthesizes 
reports of research, demonstration, and 
evaluation findings; disseminates 
findings which will impact on youth 
development and youth service 
programs; and recommends programs 
which will improve services to runaway 
and other youth in need of services. 

Develops or strengthens local 
facilities that are designed to meet the 
needs of runaway or other homeless 
youth and their families by providing 
temporary shelter, counseling, and 
aftercare and by working to reunite the 
youth in their care with their families or 
provide an alternative appropriate living 
arrangement. Develops and implements 
policy for the mangement of facilities for 
runaway youth. In coordination with 
OPCR and through the regional Offices 
monitors the facilities performance and 
analyzes results to improve their 
effectiveness. 

Designs, implements, and assesses 
contracts which provide technical 
assistance to the runaway facilities and 
short term training to their staff. 

Improves services to runaway and other 
homeless youth through promulgation of 
model statutes, development of national 
programs and in coordination with 
NIM/f development of family/individual 
counseling techniques. Serves as a youth 
advocate within ACYF and to other 
Federal agendes. Coordinates with 
other agencies whose programs impact 
on youth and serves as a clearinghouse 
for information on youth needs, 
problems and programs. 

// The Office on Families IDCT) 
provides a focal point for family 
concerns within the Department of 
Health and Human Services through the 
development and coordination of 
policies, legislative proposals, and 
programs which affect families. Is 
beaded by a Director, who reports to the 
Commissioner of the Administration for 
Children. Youth and Families. 

Publishes and maintains liaison with 
other Federal agencies that have 
programs and policies which affect the 
functioning and well being of families. 

Proposes policies, legislative 
recommendations and other actions 


which are responsive to the expressed 
needs of the family. Obtains 
recommendations on the needs of 
families and on potential strategies for 
meeting those needs from parents and 
other members of families, providers of 
service to families, family advocates, 
academicians, and other knowledgeable 
about futility life. 

Promotes the development of a 
coordinated approach to addressing the 
strengths and problems of families. 
Works to increase the sensitivity of the 
Department to the ramifications on 
family life of current and proposed 
programs, policies, and procedures. 

Coordinates activities with the White 
House Conference on Families. Is 
involved in the implementation of 
recommendations coming from the 
White House Conference on Families. 
Assists in the work of the interagency 
Task Force of the White House 
Conference on Families. Coordinates the 
collection and dissemination of 
Information about families in 
conjunction with other HHS offices and 
Federal agencies. 

Sponsors research on the family and 
promotes the coordination of research 
and other activities aimed at identifying 
and understanding the issues, concerns, 
and needs of families. Reviews research 
Findings to identify implications for the 
family and their relevance to existing 
HHS policies and programs, and 
recommends specific applications of 
information resulting from research. 

Analyzes the advantages and 
disadvantages of actions and policies of 
the Department with respect to families, 
and makes recommendations for 
changes as appropriate. 

Provides technical assistance to 
national organizations, other Federal 
agencies, and State, local, and 
community agencies and groups. 

2. Delete Chapter DG, Administration 
on Aging in its entirety and replace with 
the following 

DC.00 Mission, The Administration 
on Aging (AoA) is the principal agency 
legislated to carry out the provisions of 
the Older Americans Act of 1985, as 
amended. Seeks to expand and improve 
the range of human services which 
promote continued independence of the 
elderly. Supports and encourages 
measures which improve the 
circumstances of older persons and is 
entrusted with leadership responsibility 
on all issues concerning the elderly. 
Investigations and reports on methods 
and approaches for improving and 
enriching the lives of the elderly and 
trains personnel to use such methods 
and approaches. Conducts a program of 
public education on aging. 


Develops, implements, and approves 
title III joint planning with the States. In 
coordination with 01X]R is responsible 
for the development of strategies for 
review of title XX Comprehensive 
Services Plans as they pertain to the 
elderly and for the monitoring of title XX 
services for older persons. Works 
cooperatively and in collaboration with 
OPCR in the coordination of HDS 
training programs for purpose of 
achieving a comprehensive HDS training 
strategy. Carriers out program planning 
and policy development responsibilities 
as reflected in the following activities: 
initiates policy, develops standards, 
issues practice guidelines, and provides 
technical assistance relative to services 
provided to the elderly funded under the 
Older Americans Act or, in coordination 
with OPCR. and OPD under title XX. 

DG. JO Organization. The 
Administration on Aging is headed by a 
Commissioner who develops and directs 
the program of the Administration on 
Aging and reports directly to the 
Assistant Secretary for Human 
Development Services. 

The Administration on Aging consists 
of: 

Office of the Commissioner (DG) 

Federal Council on Aging Staff (DG-1) 
Office of Management and Policy 
Control (DGQ); Division of Policy and 
Planning (DCQl); Division of 
Management and Budget (DGQ2) 

Public Information Office (DCB) 

Office of Program Operations (DGN); 
Division of Program Management 
(DGNl); Division of Operations 
Analysis (DCN2) 

Office of Prgram Development (DCS); 
Division of State and Community 
Programs (DGSl): Division of Services 
Development (DCS2) 

Office of Education and Training (DGE); 
Division of Education and Career 
Preparation (DGE1); Division of 
Continuing Education and Training 
(DGE2) 

National Clearinghouse on Aging (DGT); 
Information and Referral and Public 
Inquiries Stuff (DCTl); Statistical 
Analysis Staff (DGT2): 

Communications and Information 
Systems Staff (DGT3); 

Office of Research Demonstration, and 
Evaluation (DGR): Division of 
Research and Evaluation (DCRl); 
Division of Model Projects and 
Demonstrations (DGR2); Division of 
Long Term Care (DGR3) 

DG. 20 Functions. Office of the 
Commissioner (DG) establishes 
priorities, set policies, and directs plans 
and programs conducted by the 
Administration on Aging. Advises the 
Assistant Secretary and heads of DHHS 
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agencies administering programs which 
impact on the lives of older people. 
Advocates at the Federal level for the 
needs, concerns, and interests of older 
people. Advises the Secretary, Assistant 
Secretary HDS. DHHS agencies, and 
other Federal departments and agencies 
on the characteristics, circumstances, 
and needs of older people and on 
policies, plans, and programs designed 
to promote their welfare. Also serves as 
an advocate for older people with 
voluntary organizations. Undertakes 
plans to coordinate activities in behalf 
of older people. 

Assures affirmative action throughout 
the Aging Network and is responsible 
for implementing the HDS Consumers 
Affairs Plan within AoA. Stimulates and 
coordinates AoA international activities 
in research, training, and technical 
assistance; and coordinates AoA 
international activities with those of the 
HDS level international offices. 
Cooperates with multilateral 
international agencies, such as the 
United Nations, in planning and 
participating in international 
conferences and meetings. 

Arranges for visits of personnel 
interested in aging from other nations 
and assist U.S. personnel in arranging 
visits to other countries. The Deputy 
Commissioner is the Commissioner's 
principal associate in carrying out the 
mission of the agency. 

D. Federal Council on Aging Staff 
(DG-J) provides general staff support 
for a Presidential-level advisory body, 
the Federal Council on Aging (FCA). 
Provides all meeting and hearing 
arrangements. Prepares an Annual 
Report for Congress and such other 
reports as are authorized by the Federal 
Advisory Committee Act. Conducts or 
supervises the production of studies, 
research, or analysis of various matters 
affecting the elderly as background for 
Council deliberations and 
recommendations. 

C Office of Management and Policy 
Control (DCQJ is responsible for policy 
analysis and development, long range 
planning development of legislation, 
preparation of required reports, budget 
development preparation of 
|ustifications for the annual budget 
request provision of guidance to other 
AoA units concerning the development 
of subsidiary planning strategies and 
documents including detailed work 
plans, management of the employee 
appraisal system, and execution of a 
variety of administrative management 
tasks including the AoA personnel and 
executive secretariat functions. 
Coordinates with appropriate HDS staff 
offices in carrying out these functions. 


1. Division of Policy Analysis and # 
Planning (DCQJ) conducts policy 
analyses on a wide range of basic 
program issues affecting AoA or 
programs for the aging or works with 
university-based policy centers 
supported by AoA under title IV-E to 
obtain such analyses, reviews 
legislation, and research, evaluation, 
and demonstration findings for planning 
and program implications or works with 
utilization institute supported by AoA to 
obtain such reviews; prepares detailed 
position papers which include policy 
objectives, analyses of existing data, 
and possible strategies for achieving 
objectives as a preface to the 
development and recommendation of 
priorities to the Commissioner 
coordinates preparation of the AoA long 
and short range plans with appropriate 
input from other AoA units; provides 
policy guidance consistent with the long 
and short range plans to all AoA units, 
including the Division of Management 
and Budget concerning performance 
appraisal planning, work planning, and 
the preparation of the budget; and 
reviews all AoA policy documents for 
consistency with the long and short 
range plans. 

Coordinates with OPD on planning 
issues and development. Coordinates 
development within AoA of legislative 
proposals; develops testimony, 
background statements, and other policy 
documents for use by the Commissioner 
in legislative and other policy forums; in 
coordination with HDS and OS 
legislative staff, analyzes proposed and 
enacted legislation related directly or 
Indirectly to the Older Americans Act, 
analyzes non-Federal legislative activity 
related to the elderly. Coordinates 
preparation of annual AoA reports to 
the President and Congress. 

2. Division of Management and 
Budget (DGQ2) translates the long and 
short range plans into guidance for AoA 
units concerning performance appraisal 
planning, work planning and budget 
preparation through an organized 
system. This system which incorporates 
the Secretary's Operational 
Management System (OMS). also 
coordinates the development of 
strategies for action and subsidiary 
plans such as the Discretionary funds 
plan as well as processes for monitoring 
and reporting on progress toward 
achieving stated objectives. 

Works with Office of Management 
Services (OMSJ/HDS to prepare budget 
presentations for use at the 
Departmental, OMB, and Congressional 
levels. Formulates budget in accordance 
with AS1 IDS guidelines and 
instructions. Exercises funds control for 


all formula grant discretionary and 
salaries and expense accounts. 
Processes AoA fiscal documents 
required to make and manage grants 
and contracts and tracks financial status 
of all AoA programs and salaries and 
expenses funds. 

Develops the employee appraisal 
system In accordance with Department 
policy and assists the Commissioner and 
other AoA units in implementing this 
system. 

Serves as a central source for 
responding to requests for 
administrative services, manages the 
work processing system, supervises 
timekeeping and payroll functions, 
develops staffing plans, coordinates the 
development of employee training plans, 
coordinates the granting of incentive 
awards, develops space utilization and 
communication plans and maintains 
general liaison with personnel, staffing, 
and administrative officers at the HDS 
level. 

Manages the executive secretariat, 
maintains correspondence control and 
other internal agency communications 
systems, including coordinating and 
controlling the issuance of AoA policy 
documents (i.e.. program instructions, 
assistance memoranda, and information 
memoranda). 

D. Office of Public Information (DCB) 
develops and distributes professional 
and lay publications and audiovisual 
materials about older people and 
programs and services for older people; 
prepares and issues brochures fact 
sheets, news releases, exhibits and films 
on the needs and concerns of older 
persons and measures to improve the 
circumstances, available services, and 
environment for the older population. 
Develops and implements a public 
affairs strategy for AoA in response to 
Policy guidance developed by the Office 
of Management and Policy Control. 

Brings public affairs considerations to 
bear on policy formulation in AoA. 
Represents AoA in activities involving 
print and broadcast media. 

Develops special information 
campaigns to inform older people about 
new benefits and services and fosters 
the annual Older American Month, 

Serves as liaison with the Office of 
public Affairs in providing centralized 
publications and audiovisual services 
for AoA. Distributes numerous 
publications prepared by AoA, by other 
agencies of HHS. and by other Federal 
Departments and agencies; and assists 
other AoA offices in designing and 
processing monographs, reports and 
directories. 

Coordinates with the Office of Public 
Affairs in handling Freedom of 
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I Information Act functions. Acts as 
I liaison to the Office of Public Affairs. 

I E, The Office of Program Operations 
I (DGX) serves as the focal point within 
| AoA for the operation and assessment 
I of the programs authorized under title 111 
I of the Older Americans Act and in 

coordination with OPCR. the programs 
pertaining to older persons authorized 
under title XX of the Social Security Act 
and is responsible for supervising and 
I directing the activities of the ten 

Regional Offices of the Administration 
on Aging in the execution of their 
responsibilites. Implements the AoA 
program in the field through provision of 
guidance and information concerning 
AoA programs to the staff of Regional 
i Offices. Operational contacts between 

| AoA Central and Regional Offices are 

through the Office of Program 
I Operations. 

Issu (*b substantive operating 
procedures to guide Regional Offices In 
the conduct of their responsibilities; 
regularly assesses the performance of 
Regional Office staff against the 
established procedures. Provides 
guidance to Regional Offices on the 
processing, approval, or 
recommendation for disapproval of 
State Plans under the Older Americans 
Act and. in coordination with OPCR. 
appropriate title XX activity a 9 it 
pertains to the elderly. 

is responsible for collection, analysis 
and distribution of program performance 
data on Older Americans Act programs 
and in cooperation with OPCR, 
responsible for analysis and distribution 
of program performance data on title XX 
as it pertains to the elderly. 

In consultation with lOASHDS/Office 
°f Equal Opportunities and Civil Rights, 
provides guidance to Regional Offices 
on a variety of management issues 
relating to such areas as civil rights; 
minority contracting; and age 
discrimination and handicapped 
regulations. 

Maintains information on the 
professional development and technical 
capacity of Regional staff, and 
recommends and fosters the 
development of training opportunities to 
Hssure a Regional staff capacity for 
responding to emerging program and 
management demands. 

Is responsible for collection, analysis, 
«nd distribution of program performance 
datn on State and Area Agency and 
Jribii! organization implementation of 
Older Americans Act brograms and. in 
coordination with OPCR. title XX as it 
pertains to the elderly. 

L0/v/«/on °f ^ >ro S ram Management 
(iKi.Vi) provides day-to-day direction 
and technical assistance to Regional 
-b‘.es to assure proper and effective 


implementation of Older Americans Act 
Programs and. in coordination with 
OPCR. the title XX program. Develops 
guidance for. and assists in the 
development of. annual Regional work 
plans, and monitors their 
implementation. 

Coordinates with the Office of 
Management and Policy Control to 
assure that proper administrative 
support and financial resources are 
available to enable the Regional Offices 
to carry out their responsibilities. 

Coordinates the processing of State 
Older Americans Act (and in 
coordination with OPCR) title XX Plans. 

Coordinates with other AoA Offices 
to enable Regional Offices to provide 
timely information and technical 
assistance to existing and potential 
grantees of AoA discretionary programs. 
Managers Regional Office monitoring of 
AoA discretionary grant activities. 

Provides assistance relative to Merit 
System Standards and their 
implementation by State agencies. 

Works with other AoA Offices to assure 
the timely responses to requests for 
policy interpretation and technical 
assistance from State agencies and 
other grantees are provided to the 
Regional Offices. 

Maintains a control system of Centra] 
Office/Regional Office requests to 
prevent overloading and duplicative 
demands on staff and defines priorities 
and expectations for Regional Office 
activities. Represents AoA in 
discussions with field coordination units 
at the HDS and D/HHS levels. 

2. Division of Operation Analysis 
(DGN2) develops and operates a 
management information system 
focused on the effectiveness and 
efficiency with which services are 
delivered. Coordinates and conducts 
special studies, program analyses, and 
evaluations on special issues of concern 
to the Commissioner, Regional Offices. 
State and area agencies on aging, and 
State title XX agencies. Prepares reports 
on program operatons under Title III and 
in coordination with OPCR, prepares 
reports on title XX program operations 
as they pertain to the elderly for the 
Commissioner, other AoA offices, Office 
of the Secretary, the Congress and the 
public. 

Develops for formula grant activities, 
in coordination with OPCR, financial 
management standards for State and 
area agencies. Provides guidance on and 
interpretation of 45 CFR Part 74 to AoA 
staff. Based on formula grants 
management policies and procedures 
approved by the I1DS. controls 
administrative accounting and 
reprogramming of formula grant funds 
under the Older Americans Act and In 


coordination with OPCR title XX as it 
pertains to the elderly. 

Responds to audit issues raised by 
DHHS audit reviews’and assures the 
proper analysis and resolution of audit 
findings by Regional Offices for final 
action by the Commissioner. 

Is responsible for developing profiles 
of State and area agencies on aging. 
State title XX agencies, area agencies, 
and the programs of State and title XX 
agencies. 

Through the analysis of State Plans, 
evaluation findings, audit reports, and 
progress reports, and. in coordination 
with OPCR. prepares early warnings of 
program and management issues. 

F. Office of Program Development 
(DCS) develops program plans, 
regulations, guidelines and instructions 
to improve the service programs 
administered by the Administration on 
Aging under the Older Americans Act 
and title XX. Fosters, oversees, assists, 
and assesses the development of State 
administered community based systems 
of social services to the elderly as 
authorized under title III and title XX. 

In response to policy guidance from 
the Office Management and Policy 
Control, develops and implements 
strategies for improving the quality of 
facilities, programs, and services for the 
nation's older population (except 
facilities, programs, and services related 
to long term care which are the 
responsibility of the Qivision of Long 
Term Care). 

Such strategies include, but are not 
limited to, developing standards for 
facilities, programs, and services. 
Maintains information on programs in 
other Federal agencies and national 
voluntary agencies which have potential 
for relating to these strategies. 

Manages program of services for older 
Indians authorized under Title VI of the 
Older Americans Act. 

1. Division of State and Community 
Programs (DGSl) develops regulations 
and guidelines for use by State and area 
agencies on aging and local agencies 
and organizations responsible for 
programs under title III of the Older 
Americans Act. and provides input to 
OPCR and OPE on regulations and 
guidelines for State title XX agencies. 

Provides technical assistance through 
the Office of Program Operations to 
Regional Office personnel on these 
regulations and guidelines. Coordinates 
analysts of State title HI plans, and in 
coordination with OPCR. title XX plans, 
to identify patterns, emerging issues, 
and policy implications. 

Manages program of services for older 
Indians authorized under Title VI of the 
Older Americans Act. 
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Z Division of Services Development 
(DCS2) develops and implements 
strategies for improving services and 
developing new services based on 
results of evaluation studies and 
increasing knowledge about the 
specialized needs and changing 
circumstances of older people. 

Develops and disseminates standards, 
optional models, and best practice* 
suggestions on services to the elderly, 
for use by the Regional Offices. State 
and area agencies on aging and. in 
coordination with OPCR. State title XX 
agencies. With assistance from the 
Office of Education and Training and 
OPCR develops technical assistance 
materials and in-service training 
curricula concerning these standards, 
models, and best practice suggestions 
targeted at building the capabilities of 
State and area agency staff State title 
XX agency staff, and staff of other social 
service programs to improve their 
competence in serving older people. 

Develops and implements new 
initiatives, often in collaboration with 
public agencies and voluntary 
organizations. Collaborates with other 
Federal agencies in development of 
measures to assist older persons on such 
matters as employment, disease 
prevention, health promotion, and 
suitable living arrangements. 

a Office of Education and Training 
(DGE) administers programs to increase 
the supply of trained personnel in the 
field of aging, to increase knowledge in 
other professional fields of the 
processes of aging and the 
circumstances and requirements of older 
people, and to increase the availability, 
accessibility, and adequacy of training 
and educational programs on aging 
within educational institutions 
throughout the country. In response to 
policy guidance from the Office of 
Management and Policy Control, 
conducts continuing studies and 
periodic reviews of manpower needs 
and resources in the field of aging, 
develops and monitors a national plan 
for increasing these resources, and 
prepares reports thereon for the 
Administration on Aging, the Federal 
Council on Aging, the Office of the 
Secretary, the President, and the 
Congress. 

Develops policies concerning, and 
fosters career and in-service training 
programs for. increasing competencies 
of personnel employed in the field of 
aging and in related fields. Fjicourages. 
and provides partial support for. 
university-based gerontology programs. 

Works in collaboration with OPCR in 
the coordination of education and 
manpower development activities of 
AoA with other HDS training programs 


and with similar activities of other 
Federal agencies and of professional 
and voluntary professional and 
voluntary organizations in the field of 
aging. 

1. Division of Education and Career 
Preparation (DGE) administers a 
program for developing curricula and 
providing training related to preparation 
for professional, teaching, research, as 
well as paraprofessional careers in the 
Held of aging through grants to or 
contracts with educational institutions. 
Along with the Division of Long Term 
Care, makes grants for planning, 
developing, and operating 
multidisciplinary centers of gerontology 
designed to serve the purposes set forth 
under Title IV-E of the Older Americans 
Act 

Provides technical assistance and 
consultation relative to education and 
training needs and programs to States 
and educational institutions and 
organizations at all levels. 

Develops criteria for evaluating the 
effectiveness of education and career 
training programs and the performance 
of AoA grantees and contractors, and, 
through the Office of Program 
Operations, coordinates the Regional 
office monitoring of training grants and 
contracts. 

1. Division of Continuing Education 
and Training (DCEZ) develops and 
administers a program in staff 
development and continuing education 
for personnel in the field of aging and 
for established professional and 
paraprofessional personnel in related 
fields who seek to develop competencies 
for work in the field of aging. Allocates 
manpower development funds to State 
agencies on aging for the use of State 
and area agencies in conducting and 
supporting short term training for 
network personnel and personnel of 
provider agencies, including lay 
volunteers, to improve their 
competencies for serving older people. 
Coordinates with OPCR to promote AoA 
priorities In title XX training programs. 

Develops criteria for evaluating short 
term training. Develops and 
disseminates materia! on occupational 
information, personnel needs and Job 
requirements in the Reid of aging. 
Designs techniques and instruments for 
evaluation of education and training 
programs. 

//. National Clearinghouse on Aging 
(DGTI serves as the focal point within 
the Federal Government for the 
development of policy on information 
concerning the elderly and manages a 
program for the collection, analysis, and 
dissemination of information related to 
the needs and problems of older 
persons. Wherever possible, develops 


and coordinates programs with other 
offices and agencies to fill gaps in 
information in the field of aging as 
mandated by the Act. 

Manages through contracts a 
decentralized system of bibliographic 
control and dissemination of literature 
in the field of aging and service delivery 
models. Develops policy for Information 
and referral services. Provides technical 
assistance for State Agencies on Aging 
and in coordination with OPCR for State 
Title XX agencies in the development of 
information end referral services. 

Provides the chairperson for and 
secretariat services to the Inter- 
Departmental Task Force on 
Information and Referral and Inter¬ 
departmental Working Group on Aging 
Task Force on Statistics. Collects, 
analyzes, and disseminates in the form 
of reports and pamphlets statistical data 
relevant to the demographic, socio- 
economic, and health characteristics of 
the older population. Responds to 
inquiries from the public in the form of 
letters and telephone inquiries. 
Distributes publications to members of 
the public, older persons, professionals 
in the field of aging, and other interested 
persons. 

/. Information and Referral and 
Public Inquiries Staff (DCTI) promotes, 
assists and assesses the development of 
information and referral services for the 
aging within AoA. the Department, other 
Federal agencies. State and Area 
Agencies on Aging. State title XX 
Agencies, other non-Agenties public 
and private agencies, and organizations 
associated with the service-providing 
network. Develops policy issuances for 
both professional and public audiences, 
provides secretarial services for the 
Interdepartmental Task Force on UR. 
and analyzes the need for and outcomes 
of research in l&R. 

Responds to written, phone and 
personal inquiries from all sources 
dealing with services and need9 of 
aging: when appropriate, coordinates 
the provision of technical and policy 
interpretations from responsible 
organizational units within the outside 
AoA. In emergency situations, refers 
individuals or families to the 
appropriate State and/or area agency on 
Aging for assistance in meeting the 
needs of the older person. Distributes 
pamphlets, brochures and related 
materials to the aging network. State 
Title XX agencies, and to the general 
public. 

2. Statistical Analysis Staff (DCT2) is 
responsible for determining the 
statistical data needs of AoA. State and 
Area Agencies on Aging, State Title XX 
agencies and othor agencies and 
organizations; maintains a knowledge of 
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d#t<j generated by a wide range of 
agencies and organizations; maintains 
an inventory of Federal statistical 
programs relating to older persons; 
provides chairperson and secretariat 
services to the Task Force on Statistics; 
serves on inter- and intra-agency work 
groups for improving data collection and 
reporting systems in aging; performs 
analyses of generic data obtained from 
Federal agencies and private 
organizations; performs routine and 
special analyses of data in support of 
planning and program requirements; 
conducts special studies and surveys to 
meet AoA needs; provides guidance on • 
methods of collecting and using State 
and local data, transmits analytical 
reports and statistical information to 
Central Office and Regional Office (RO) 
staffs, to State and Area Agencies on 
Aging and to State title XX agencies; 
responds to special requests for 
statistical data and their interpretation 
from the aging network. State Title XX 
agencies and the general public; and 
advises Regional Office's, State end 
area agencies, and State Title XX 
Agencies on uses of data fur planning, 
program monitoring, and evaluation. 

3 Communications and Information 
Systems Staff (DGT3) is responsible for 
advising the Director regarding the 
mamigment of a major automated 
information system; recommends long 
range goals to be achieved and 
operational planning objectives for the 
implementation of the system; 
determined policies and procedures, 
maintain a systems manual, arranges for 
central processing of information, 
document reproduction services and 
establishment and implementation of 
subject matter clearinghouses monitors 
major contracts for the information 
system including the central processing 
facility, document reproduction services, 
and topic area clearinghouses; develops 
marketing strategy for clearinghouse 
products, including index publications, 
automated data base tapes, microfiche 
and hard copy of documents; 
coordinates with other major 
government clearinghouses and special 
libraries in the field of gerontology 
conducts and participates in annual user 
conferences of professional 
organizations; consults with the national 
network on aging regarding technical 
assistance for information systems; 
maintains and updates a thesaurus of 
terms for the total information system; 
develops and monitors a network of 
subject matter (topic) information 
centers for the field of aging; establishes 
guidelines for the maintenance of 
computer software and hardwure for the 
development of a major data base; 


markets computer tapes to the private 
sector (e g. System Development 
Corporation, and Lockheed Information 
Systems); and maintains a complete 
collection of index documents and 
microfiche for an Information Resource 
Center for the use of AoA and other 
interested individuals. 

/. Office of Research, Demonstrations, 
and Evaluation (DGR) assesses the need 
for. develops strategies and priorities, 
about, and conducts activities for the 
development of adequate knowledge for 
improving the circumstances of older 
people. In response to policy guidance 
from the Office of Management and 
Policy Control develops a plan for 
building such knowledge. Promotes 
coordination of research, evaluation, 
demonstration, and long term care 
activities. Oversees the grant and 
contract activities, designed to carry out 
research, evaluation, demonstration, 
and long term core activities, develops 
AoA policies and criteria for monitoring 
grants and grants supported through the 
Office. 

Coordinates activities to encourage 
the utilization of results from research, 
evaluation, demonstration, and long 
term care results. 

7. Division of Research and 
Evaluation (DCR1J develops the 
research and evaluation components of 
the knowledge building plan. 

Administers the program of research 
authorized under Title IV-B of the Older 
Americans Act including monitoring 
progress and evaluating the 
performance of grantees and 
contractors. Promotes coordination of 
research and takes positive action to 
encourage the utilization of research 
project results and findings. 

Administers evaluation of AoA 
programs and other related national 
programs affecting older people as 
authorized by Title II. Section 202(f)(14) 
and Section 207(a) of the Older 
Americans Act. 

Develops AoA plans and priorities for 
evaluation of programs in consultation 
with appropriate units. Manages 
contracting for mandated evaluation 
projects and performs intramural 
evaluation studies. Prepares reports of 
the results of program and impact 
evaluations conducted by and for AoA. 

2 ; Division of Model Projects and 
Demonstrations (DCR2j develops the 
demonstrations and components of the 
knowledge building plan. Administers 
the program of development and 
demonstration model projects 
authorized by section 310 and Title IV~C 
of the Older Americans Act, including 
monitoring the progress and evaluating 
the performance of national grantees 
and contractors and coordinating 


through the Office of Program 
Operations, the Regional office 
monitoring of sub-national grantees and 
contractors. Provides coordination of 
demonstrations and takes positive 
action to encourage the utilization of 
demonstration project results and 
findings. 

3. Division of Long-Term Care (DGR3) 
develops the long-term care component 
of the knowledge building plan. 

Administers long-term care activities 
authorized under the Older Americans 
Act, including monitoring the progress 
and evaluating the performance of 
grantees and contractors. Promotes 
coordination of such activities and takes 
positive action to encourage the 
utilization of project results and 
findings. 

In response to guidance from the 
Office of Management and Policy 
Control, develops and implements 
strategies for improving the quality of 
facilities, programs, and services related 
to long-term care for the nation's older 
population. Maintains information on 
programs in other Federal agencies and 
national voluntary agencies which have 
potential for relating to these strategies. 

Formulates the AoA agenda on long¬ 
term care policy participates in 
departmental and inter-departmental 
activities which concern health and 
social services related to long-term care; 
reviews and comments on departmental 
regulations and policies regarding 
institutional and non-institutions! long¬ 
term care. 

Develops a knowledge base for policy 
decisions and program development and 
coordination through support of a wide 
range of research, evaluation, and 
demonstration activities. 

Develops personnel resources for the 
delivery of demonstrations, geriatric 
fellowships, and training programs. 

Through the support of long-term care 
gerontology centers under Title IV-E 
develops a critical uses of individuals 
engaged in the implementation, 
dissemination and utilization of models 
of care, education and training, and 
research to improve the care of 
chronically ill and functionally impaired 
older persons. 

3. Delete Chapter DN. Administration 
on Native Americans in its entirety and 
replace with the following: 

DN.00 Mission. The Administration 
for Native Americans (ANA) represents 
the concerns of American Indians. 
Alaskan Natives and Native Hawaiiuns 
hereinafter referred to as Native 
Americans. 

The Administration has primary 
responsibility for developing policy 
legislative proposals and guidance, and 
for providing staff advice to the 
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Assistant Secretary and the Secretary 
on matters involving the social and 
economic development of Native 
Americans. ANA administers grant 
program to eligible Indian tribes and 
Native American organizations in urban 
and rural areas with funds authorized 
under the Native American Programs 
Act. Title VII! of the Head Start. 
Economic Opportunity, and Community 
Partnership Act of 1974. as amended. 

In conjunction with the Office of the 
ASHDS. ANA provides Departmental 
liaison with other Federal agencies on 
Notivo American affairs working to 
address unmet needs and to increase the 
availability of resources and services to 
Native American communities through 
other agencies. Through its policy, 
liaison, and granting functions. ANA ’ 
explores new program concepts and 
new methods for increasing the social 
and economic development of Native 
Americans, assures that information 
about Departmental services and 
benefits and eligibility criteria is 
conveyed to Native Americans, and 
fosters the opportunity for the exercise 
of self-determination of Native 
Americans and their operation of Native 
American programs and enterprises. 

ANA serves as the lesd agency within 
HDS on all issues concerning Native 
Americans. Advocates for the needs of 
Native Americans in HDS program 
planning and policy development. 
Develops standards, provides technical 
assistance, issues best practices 
guidelines, initiates policy relative to 
services provided to Native Americans 
funded by HDS. Participates with the 
Office of Program Coordination and 
Review (OPCR) in the development of a 
strategy for joint review of State Plans 
and monitoring of programs for the 
Native Americans funded by HDS. In 
coordination with OPCR. is responsible 
for the development of strategies far 
review of title XX Comprehensive 
Services Plans as the pertain to Native 
Americans and for monitoring of title 
XX services provided to Native 
Americans Provides technical 
assistance and initiates policy relative 
to the provision of services to Native 
Americans under title VUI of Head 
Start. Economic Opportunity and 
Community Partnership Act of 1974 as 
amended and title XX of the Social 
Security Act Works in collaboration 
with OPCR in the coordination of HDS 
training programs to achieve a 
comprehensive HDS training strategy. In 
accordance with procedures developed 
by OPCR and approved by the ASHDS, 
reviews those portions of the title XX 
Comprehensive Annual Service Program 


plans that deal with the provision of 
services to Native Americans. 

DM. JO organization. The 
Administration for Native Americans is 
headed by a Commissioner who reports 
directly to the Assistant Secretary for 
Human Development Services and 
consists of: 

Office of the Commissioner (DN): Intra- 
Departmental Council on Indian 
Affairs Staff (DN-1); Administrative 
Services Staff (DN-2) 

Office of Program Operations (DNB): 
Reservation Program Division (DNBl): 
Special Programs Division (DNB2) 
Office of Planning and Program 
Development (DNP): Research. 
Demonstration, and Evaluation 
Division (DNP1): Policy. Planning, and 
Budget Division (DNP2) 

DN. 20 Functions. A. Office of the 
Commissioner (DN) provides overall 
direction, management and legislative 
liaison in consultation with ASHDS and 
Office of Assistant Secretary for 
Legislation, for all components of ANA. 
Serves as advisor to the ASHDS. the 
Secretary, and the heads of DHHS 
agencies administering programs which 
have a significant impact on Native 
Americans. On behalf of the Department 
conducts Uaison with and obtains 
advice from Indian tribes and Native 
American organizations. Has final 
approval authority for all ANA grant 
awards for financial assistance to 
American Indian tribes, Alaskan Native 
organizations, and Native Hawaiian 
groups, except as such authority has 
been redelegated to the HDS Regional 
Administrators. Provides policy 
direction and guidance to the HDS 
Regional Offices in administering the 
grant program for urban Indians and off- 
reservation Indians, except as 
redelegated within ANA. Has final 
approval for all ANA interagency 
agreements and has final approval of 
contracts and other expenditures. The 
Commissioner is also Chairman of the 
lntra-Depurtmental Council on Indian 
Affairs. 

1. Intro-Departmental Council on 
Indian Affairs Staff (1DC1A) (DN-1) 
provides general staff support to the 
Council and the Commissioner of ANA 
Chairperson of the Council. The Council 
serves as the focal point within the 
Department for inter-agency 
coordination activities relating to Indian 
affairs to effect cooperation and 
complementary utilization of the 
Department’s resources for Indian 
people. Develops and promotes 
consistent policies on Indian affairs for 
the entire Department and promotes the 
full and continuous application of these 
policies throughout the Department. 


Identifies administrative, legislative and 
regulatory changes or developments 
necessary for the application of an 
effective and consistent Indian policy. 

2 Administrative Sendees Staff (DN- 
2) provides a wide range of 
administrative services in support of all 
ANA programs and activities. Initiates 
and expedites the progress of all 
procurements and personnel actions. 
Senes as ANA Executive Secretariat, 
controlling the flow of correspondence 
Coordinates with the Office of Public 
Affairs/HDS in developing a public 
information plan and specific materials 
« for dissemination. Responsible for the 
receipt of Freedom of Information 
Requests and coordinates responses to 
such requests directed to ANA. 
Coordinates with appropriate HDS units 
in implementing administrative 
requirements and procedures. 

B. Office of Program Operations 
(DNB) administers the financial 
assistance projects of the 
Administration for Native Americans. 
Monitors overall performance of the 
financial assistance program, and 
directs the application of consistent 
regulations, policies, and guidelines. 
Provides direct assistance to Native 
Hawaiians in developing, securing and 
administering sendees aimed at social 
and economic self-sufficiency. Furnishes 
training and technical assistance 
support to equip Indian tribes. Alaskan 
Native organizations and other Native 
American groups and organizations with 
necessary technical skills in a variety of 
program and mana.ement areas. Works 
in collaboration with OPCR in 
coordination activities of HDS training 
programs. 

1. Reservation Program Division 
(DNBJJ provides direct assistance :o 
American Indian tribes in developing 
and securing funds for local self- 
determination programs aimed at social 
and economic self-sufficiency. Reviews 
applications and performs on-site 
monitoring and evaluation of funded 
projects. Serves as resource to and 
liaison with Indian tribes. 

2 Special Programs Divisiuui (UNB2) 
provides to Native Hawaiians. Alaskan 
Native organizations, other Native 
American groups and organizations 
serving Native Americans through inter¬ 
tribal consortia, direct assistance in 
developing, securing and administoring 
services aimed a.t social and economic 
self-sufficiency. Carries out special 
projects, and initiatives which benefit 
part or all of the ANA service 
population. For these grantees, reviews 
applications for support and performs 
on-site monitoring and evaluation of 
funded projects. Serves as a resource to 
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and liaison with Native American 
groups and organizations. 

C Office of Planning and Program 
Development (DNP) plans, directs and 
coordinates planning and program 
development activities. Directs the 
development of regulations, policies and 
guidelines for ANA. In coordination 
with OPD/HDS directs the development 
of program and budget plans consistent 
with the Department's requirements. 
Monitors overall performance of 
research, demonstration, evaluation, 
planning, budget and support functions. 
Conducts joint review, along with the 
other program administrations, of all 
HDS cross-cutting initiatives which have 
a focus on Native Americans. 

1 Research. Demonstration. and 
Evaluation Division (DNP1) develops 
and monitors projects in social and 
economic development, manpower, 
program and resource management, new 
program concepts and methods, and 
other areas of concern to Native 
Americans. Determines research needs; 
formulates, screens, recommends 
Research, Demonstration and 
Evaluation (RD&E) projects; and 
develops the multi-year RD&E plan for 
.ANA. 

Provides advice and support on RD&E 
projects with a Native American aspect 
or impact being conducted by other 
agencies. Maintains liaison with Office 
of Policy Dev elopment. HDS, and 
participates in HDS cross-cutting 
projects; conducts intra-agency 
evaluations and studies on program 
effectiveness; and assists the evaluation 
efforts of other agencies relevant to 
Native American populations. Provides 
technical assistance to Native American 
groups on how to perform evaluations; 
manages the development of grantee 
evaluation techniques and processes; 
assesses the extent to which program 
objectives are being achieved 

Directs the design, development, 
implementation, and operation/ 
maintenance of the ANA program 
management information system in 
support of reporting, planning, and 
administration of the program. 
Disseminates RD&E project and study 
findings to policy makers and other 
members of the user community; 
facilitates and promotes utilization of 
research results by Native American 
and HHS communities. 

2 Policy, Planning and Budget 
Division (DNP2) in coordination and 
consultation with OPD/HDS, develops 
and recommends the implementation of 
policies throughout ANA. Formulates 
budget and legislative plans consistent 
with Departmental and ANA 
Acquirements. Coordinates the reporting 
by ANA units to the DHHS/HDS 


management system, including reports 
on short-range initiatives (e.g. OMS). 
Assists the Office of Program 
Operations in developing local program 
planning capability. In accordance with 
ASHDS guidelines and instructions, 
administers the development of budget 
proposals and internal ANA financial 
operating plans. Tracks financial status 
of all program and S&E accounts and 
provides fiancia! data to the 
Commissioner. Furnishes assistance to 
program specialists and grantees in 
financial systems development. 
Coordinates with appropriate HDS staff 
units in carrying out these functions. 

4. In the Office of Legislative Affairs 
(DAL) under the Immediate Office of the 
Assistant Secretary for HDS (DA), the 
paragraph for the Office of Legislative 
Affairs is to be deleted and replaced in 
its entirety by: 

Office of Legislative Affairs (DAL) 
serves as the principal contact point for 
Congressional or legislative issues 
affecting HDS. Counsels and advises 
ASHDS and program commissioners on 
various aspects of Congressional 
relations and legislation. Coordinates 
information and technical assistance 
provided to Congressional committees, 
members of Congress and their staffs. 
With Office of Policy Development and 
Office of Assistant Secretary for 
Legislation, coordinates the 
development of HDS legislative 
proposals. Coordinates the preparation 
of bill reports and comments on draft 
regulations. Assists in the preparation of 
testimony and backup material on HDS 
legislative proposals before Congress, 
monitors bearings and other 
Congressional activities which affect 
HDS; coordinates constituent group 
concerns about legislation which affects 
HDS programs. Keeps the calendar of 
expiring legislation and key legislation 
activities, such as hearings. Serves as 
HDS liaison w r ith the Office of the 
Assistant Secretary for Legislation and 
coordinates Congressional relations 
activities with that ofTice. 

5. Under the Regional Offices of 
Human Development Services (DD) 
make the following changes. 

a. The last paragraph of the Office of 
Fiscal Operations (DDl-X-5) is to be 
deleted and replaced by the following: 
Conducts studies, provides guidance, 
interpretation, and technical assistance 
to State and local agencies in the 
development and operation of financial 
managment functions, purchase of 
services practices. business and 
economic development activities and in 
the adoption of improved management 
and administrative methods and 
practices . Coordinates this function 
with OMS in the Central Office . 


b. At the end of the functions for the 
Office of the Regional Administrator 
DDl-X). add the following paragraph: 
Conducts studies, provides guidance, 
interpretation, and technical assistance 
to States and local agencies in the 
development and operation of reporting 
systems. Is responsible for program and 
data systems activities in the regions. 

Dated: January 15.1981. 

Patricia Robert! Harris, 

Secretary. 

|Pft Doc tt-Xtt? FVl«f 1-2B-S1 S43 an) 

BtLUHO COOC 4110-S2-4I 


National Institutes of Health 

Amended Notice of Meeting of the 
National Advisory Research 
Resources Council 

Notice is hereby given of a change in 
the agenda of the meeting of the 
National Advisory Research Resources 
Council, to be held on February 5-6, 
1981. Conference Room 6, Bldg. 31, 
National Institutes of Health, Bethesda, 
Maryland 20205, and published in the 
Federal Register on January 14,1981. 46 
FR 3282. 

The individual Council Program Work 
Croups were scheduled to meet from 
approximately 10:30 a.m. to 2:30 p.m. on 
February 5. They will meet on February 
5 from approximately 10:30 a.m. to 
Noon, and from approximately 1:30 p.m. 
to 2:30 p.m. At approximately 1:00 p.m., 
there will be an address to Council by 
the Director. NIH. 

(Catalog of Federal Domestic Assistance 
Program No». 13.300. Laboratory Animal 
Sciences and Primate Research; 13.333. 
Clinical Research: 13.337, Biomedical 
Research Support: 13.371. Biotechnology 
Resources: 13.375, Minority Biomedical 
Support National Institutes of Health) 
Notes.—NIH programs are not covered by 
OMB Circular A-95 because they fit the 
description of “programs not considered 
appropriate" in Section 8(b)(4) and (5) of that 
Circular. 

Dated: January 21.1981. 

Suzanne L. Fremeau. 

Committee Management Officer. National 
Institutes of Health. 

(FR Doc IU1BB Ktkd 1-ZS-it. *43 MB I 

BIUJMQ COOC 411S-OS-4I 


National Cancer Advisory Board and 
Board Subcommittees; Meetings 

Pursuant to Pub. L. 92-483, notice is 
hereby given of the meetings of the 
National Cancer Advisory Board and its 
Subcommittees on Organ Site Programs, 
Special Actions for Grants. Centers & 
Construction, and Planning and Budget. 
February 1-4.1981. National Cancer 
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Institute. Building 31C, Conference 
Room 6 National Institutes of Health. 
9000 Rockville Pike. Bethesda. Maryland 
20205. Portions of the Board meeting will 
be open to the public to discuss 
committee business as indicated in the 
notice. Attendance by the public will be 
limited to space available. 

Portions of these meetings will be 
closed to the public as indicated below 
in accordance with the provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(6), Title 5. U.S. Code and Section 
10(d) of Public Law 92-463. for the 
review, discussion and evaluation of 
Individual grant applications. These 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such 88 patentable 
material, and personal information 
concerning individuals associated with 
the applications, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Winifred Lumsden. the Committee 
Management Officer. NCI. Building 31. 
Room 4R43. National Institutes of 
Health. Bethesda. Maryland 20205 (301/ 
496-5706) will furnish summaries of the 
meetings, substantive program 
information and rosters of members, 
upon request. 

Name of Committee: National Cancer 
Advisory Board 

Oates of Meeting: February 2-4.1991 
Place of Meeting: Building 31C. Conference 
Room Q, National Institutes of Health 
Open: 

February 2.630 a.m.-3:30 pjn. 

February 4. 630 a.m.—Adjournment 

Agenda: 

February 2. Reports on activities at the 
President's Cancer Panel: the Director. 
National Cancer Institute: NCI 
Contracting Procedure: Contract Review: 
Use of Raw and Normalized Priority 
Scores; and Clinical Manpower Needs. 

February 4. Community Based Cancer 
Control and Cancer in Black Americans. 
Closed Session: February 3.630 am — 
adjournment 

Closure Reason: To review research grant 
applications. 

Name of Committee: Subcommittee on Organ 
Site Programs 

Date and Place of Meeting: February 1.1981. 
7:30 p m.—adjournment; Building 31C. 
Conference Room 8 
Open for the Entire Meeting 
Agenda: A review of Organ Site Programs. 
Name of Committee: Subcommittee on 
Special Actions for Grants 
Date and Place of Meeting: February 2. 3.30 
p.m.—6 30 p.m. Building 31C. Conference 
Room 0 

Closed for the Entire Meeting 
Agenda: A review of grants and grant 

applications for the Diagnosis Program. 
Name of Committee: Subcommittee on 
Centers & Construction 


Date and Place of Meeting: February Z 630 
p.m.—adjournment; Building 31C, 
Conference Room 6 
Open: 5:45 p.m.-adjoumment 
Closed: 5:30 p.m.-545 pjn 
Closure Reason: To review a grant 
application. 

Agenda: To discuss recommendations 
regarding modifications of guidelines. 
Name of Committee: Subcommittee on 
Planning & Budget 

Date and Place of Meeting: February 2. 7:30 
p.m.—adjournment: Building 31A. Room 
11A10 

Open for the Entire Meeting 

Agenda: A review of the current NCI budget. 

(Catalog of Federal Domestic Assistance 
Program Nor 

13.392. project grants In cancer 
construction. 

13.393. project grants in cancer cause and 
prevention. 

13.394. project grants In cancer detection 
and diagnosis. 

13.396 project grants in cancer treatment 

13.396 project grants in cancer biology. 

13,397. project grants in cancer centers 
support 

13.396 project grunts in cancer research 
manpower. 

13.399. project grants and contracts in 
cancer control). 

Note.—N1H programs are not covered by 
OMB Circular A-65 because they fit Ihe 
description of "programs not considered 
appropriate*' in section 6(b)(4) and (5) of that 
Circular. 

Dated: january 21.1961. 

Suzanne L. K re menu. 

Committee Management Officer , National 
Institute of Health. 

IF* Doc. ti-aro KH*d i-ssav ess »») 

BSUJMQ CODE 4I1O-0S-M 


Public Health Service 

Health Services Administration 

Medical Reimbursement Rates for 
Fiscal Year 1981; Inpatient and 
Outpatient Medical Care 

Notice is given that the Assistant 
Secretary for Health and Surgeon 
General, under authority of Section 321 
of the Public Health Service Act (42 
U.SC. 248 (a)), has approved the 
following reimbursement rates for 
inpatient and outpatient medical care in 
facilities operated by the Health 
Services Administration for fiscal year 
1981: Emergency Non-Beneficiaries. 
Foreign Seafarers. Beneficiaries of Other 
Federal Agencies. Medicare h Medicaid 
Beneficiaries. 

Inpatient Services per day—$224.00 
(In Alaska. $284.00). 

Outpatient Services per visit—$44.00 
(In Alaska. $72.00). 


Dated: January 13.1981. 

George L Lythcoti, 

Assistant Surgeon General. Administrator. 

Approved: January 9.1981. 

Julius B. Richmond. 

Assistant Secretary for Health and Surgeon 
General 

IF* Doc. M-OT2S RWd 1-Se-§1: MS «a| 

BILLING COOC 4l!0-t4~M 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Colorado Craig District Advisory 
Council Meeting 

In accordance with Pub. L 94-579. 
notice is hereby given that then: will be 
a meeting of the Craig District Advisory 
Council on February 26 1981. 

The meeting will begin at 9:30 a m. In 
the conference room of the Craig District 
Office of the Bureau of Land 
Management. 455 Emerson Street. Craig 
Colorado. 

The agenda of the meeting will 
include: 

1. Election of officers: 

2. Status report on significant District 
programs; 

3. Council recommendations on the 
objectives for the alternatives to be 
formulated for the Kroramling Resource 
Management Plan; 

4. Council comments of the Draft Sand 
Wash Wild Horse Management Plan In 
the Little Snake Resource Area; 

5. Discussion of the District Good 
Neighbor Policy and council suggestion! 
to improve it. and 

6. Statements from the public and 
discussion. 

The meeting will be open to the public 
and interested persons may make oral 
statements to the Council beginning a) 
3:00 p.m. The District Manager may 
establish a time limit for oral 
statements, depending on the number of 
people wishing to speak. Anyone 
wishing to address the Council or file a 
written statement should notify the 
District Manager. Bureau of Land 
Management. P.O. Box 248,455 Emerson 
Street Craig. Colorado 81625. by 
February 20.1981. 

Summary minutes of the Council 
Meeting will be maintained in the Craig 
District Office and will be available for 
public Inspection and reproduction 
during regular business hours. 

Marvin W. Pear win. 

District Manager. 

IF* Ok 81 FlW \-MS\ 14* w»] 

billing coot oia-M-m 


District Advisory Council SusanvlJle, 
California; Meeting 

Notice is hereby given In accordance 
with Pub. L 94-579 (FLPMA) that a 
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meeting of the Susanville District 
Advisory Council will be held on 
February 24 and 25.1981. 

The meeting will begin at 10:00 a.m. in 
the Ravendale Fire Station of the Bureau 
of Land Management Ravendale. 
California. 

The agenda for the meeting will 

include: 

1. Ad Hoc Committee Report on Role 

Statement 

t Ad Hoc Committee Report on 
Process for Reporting EIS 
Implementation Progress to Public. 

3. Cowhead/Maesacre MFP1IL 

4. Cal Neva and Willow Creek EIS 
Status Report. 

5. Alturas RMP Status Report. 

The meeting i9 open to the public and 
time will be provided for public 

comment 

Summary minutes of the council 
meeting will be maintained in the 
District Office and will be available for 
public inspection and reproduction 
within 30 days following the meeting. 

C. Rex Cleary. 

District Manager. 

(t« t>K 11-2721 fifed 1-26-41,6.49 am) 

BILLING COOC 4310-64-li 


Ukiah District Advisory Council; 

Change of Meeting Date 

agency: Bureau of Land Management, 

Interior. 

action: Change of meeting date for the 
Ukiah District Advisory Council. 

summary: Notice is hereby given that 
the meeting date for the Ukiah District 
Advisory Council as published on page 
3642 in the Federal Register of January 
15,1901, has been changed from 
February 12,1981 to February 28.1981. 
Also, written statements must now be 
filed with the District Manager by 
February 25,1981, to be considered by 
the Council. All other particulars 
contained in the Notice as published 
lanuary 15,1981, remain unchanged. 

DATts: February 28.1981: Ukiah District 
Advisory Council meeting. February 25, 
1981 Deadline to file written statements 
'Yith the Ukiah District Manager. 

fOR FURTHER INFORMATION CONTACT: 

Edwin G. Katlas, (707) 482-3873. 

Ed Harley, 

Associate Director. 

Doc IM l-JMl: *45 mi) 

•ilLINO coot 4310-64-M 


Fish and Wildlife Service 

Identification of Integral Vistas 
Associated with Federal Class I Areas; 
Guidelines Availability 

agency: U.S. Fish and Wildlife Service, 
Interior. 

action: Proposed Guideline: Extension . 
of Comment Period; Notice of Guideline 
Availability. _ * _ 

summary: On December 2,1980, the 
Environmental Protection Agency (EPA) 
promulgated final regulations (40 CFR 
Part 51—Subpart P) for visibility 
protection for Federal class I areas (45 
FR 80084). These regulations provided 
for the identification of integral vistas 
by the Federal Land Manager based on 
guidelines to be established by the 
Federal Land Manager. These guidelines 
for the U.S. Fish and Wildlife Service 
are published herein for public review 
and comment. 

In EPA’s proposed rulemaking on May 
22.1980 (45 FR 34782) certain draft 
guidelines were provided by EPA for 
public review, including a draft 
guideline on identification of integral 
vistas. The proposed guideline being 
announced today is substantially the 
same as that published by EPA except 
for minor changes the Department made 
in response to public comments 
addressed to EPA in Docket A-79-40. As 
indicated, this notice also responds to . 
public comments on the draft guideline 
(entitled “Criteria for Identification of 
Integral Vistas") addressed to EPA in 
response to EPA’s request for comments 
published in the Federal Register notice 
of May 22,1980 (45 FR 34702). 

On January 15,1981 (48 FR 3648) the 
National Park Service (NPS) published 
the proposed guideline entitled "Criteria 
for the Identification of Integral Vistas." 
As noted at the beginning of the 
guideline, this document was prepared 
in the spring of 1980 by the U.S. Forest 
Service. Bureau of Land Management, 
National Park Service, and Fish and 
Wildlife Service at the request of EPA. 

The NPS was the lead agency for the 
Department of Interior on this 
interagency task force for the 
development of the guideline, and was 
subsequently assigned the task of 
reviewing for the Department of Interior 
the public comments addressed to EPA 
in Docket A-79-40. Since the NPS was 
the lead agency for the Department of 
the Interior in developing the guideline 
and in responding to public comments 
on the draft guideline, and since the Fish 
and Wildlife Service participated in 
developing the guideline, the Fish and 
Wildlife Service is herein proposing to 


use the same guideline "Criteria for the 
Identification of Integral Vistas"; to 
Incorporate the same minor changes 
made in response to public comments 
addressed to EPA in Docket A-79-40; 
and to provide the same response to the 
public comments addressed to EPA in 
response to EPA's request for comments 
published in the Federal Register notice 
of May 22.1980 (45 FR 34782) as NPS 
published on January 15,1981 (46 FR 
3646). 

The purpose of this notice are to 
announce the availability of the 
guideline and to provide for additional 
public review and comment on the 
guideline before it is finalized. A 
preliminary list of integral vistas 
associated with the 21 Fish and Wildlife 
Service mandatory class I areas where 
visibility is an important value will be 
published separately. 

A 30 day comment period is provided. 
The comment period will not be 
extended since the guideline must be 
finalized as soon as possible in order for 
the Federal Land Manager to provide 
timely information needed by the states 
for preparation of State Implementation 
Plans on visibility. 
dates: Written comments or 
suggestions must be received by 
February 28,1981. 

address: All written comments are to 
be submitted to: Ms. Elisabeth 
Cummings. Division of Refuge 
Management U.S. Fish and Wildlife 
Service, Department of the Interior. 18th 
and C Streets, N.W., Washington, D.C. 
20240. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Elisabeth Cummings. Division of 
Refuge Management, U.S. Fish and 
Wildlife Service. Washington. D.C 
20240, Telephone: (202) 343-4047. 

SUPPLEMENTARY INFORMATION: 

A. Background and Comment Period 

Section 169A of the Clean Air Act, 42 
U.S.C. 7491, required EPA to promulgate 
regulations to assure reasonable 
progress toward the congressional 
declared goal of "the prevention of any 
future, and the remedying of any 
existing, impairment of visibility in 
mandatory class 1 Federal areas which 
impairment results from manmade air 
pollution." EPA promulgated such 
regulations on December 2,1980 (42 FR 
80084). These regulations provided for 
the identification of "integral vistas" by 
the Federal Land Manager based on a 
guideline established by the Federal 
Land Manager consistent with EPA’s 
definition of integral vistas contained in 
the visibility regulations. These 
regulations define "integral vistas" as a 
view perceived from within the 
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mandatory class I Federal area of a 
specific landmark or panorama located 
outside the boundary of the mandatory 
class I area. These regulations provide 
the Federal Land Managers with the 
opportunity to identify integral vistas for 
“mandatory class I areas where 
visibility is an important value" as 
identified in 40 CFR Part 81. Subpart D. 
The Clean Air Act required the 
Secretary to identify these mandatory 
class I areas pursuant to Section 
169A(a)(2). and EPA published the 
Secretary’s list of these areas on 
November 30.1979 (44 FR 89122). 

* With respect to the responsibilities 
under the Clean Air Act affecting units 
of the Fish and Wildlife Service, the 
Secretary's authority to carry out these 
tasks was delegated to the Fish and 
Wildlife Service on January 7,1981. 

This notice announces the availability 
of the proposed guideline entitled 
"Criteria for Identification of Integral 
Vistas." The preliminary list of Fish and 
Wildlife Service integral vistas for the 
21 Fish and Wildlife Service class I 
areas where visibility is an important 
value will be published separately. The 
guideline provides the criteria to be used 
by the Fish and Wildlife Service in 
identifying this preliminary List. The 
guideline document provided today is 
essentially identical to a document with 
the same title proposed by EPA at 45 FR 
34763 (May 22,1980) in Docket No. A- 
79-40 in the proposed rulemaking on 
visibility protection for Federal class I 
areas. The document published here 
includes two minor changes made in 
response to public comments addressed 
to EPA in Docket A-7&-40 

The guideline was originally 
developed at EPA's request by a task 
force representing agencies managing 
federal lands, including the U.S. Forest 
Service, the U.S. Fish and Wildlife 
Service, the National Park Service and 
the U.S. Bureau of Land Management. 
Currently only the U.S. Forest Service, 
the U.S. Fish and Wildlife Service and 
the National Park Service manage 
mandatory Federal class X areas. 

This notice will provide for an 
additional 30-day public comment 
period on the guideline document to be 
used by the Fish and Wildlife Service. 
As indicated above, the draft guideline 
already has been afforded a 90-day 
public comment period by EPA. On May 
23.1980. (45 FR 34762) EPA published 
the notice of proposed rulemaking and 
guideline availability and announced a 
75-day comment period. On July 31,1980 
(45 FR 50825) EPA extended the public 
comment period to August 22.1960. Two 
public hearings were held by EPA. one 
in Washington. D.C. (June 30.1980) and 
the second in Salt Lake City. Utah (July 


2,1980) for the purposes of obtaining 
comments on the proposed regulations 
and guidelines. The guideline document 
has been revised as discussed below in 
response to public comments. Those 
commentors who have already filed 
comments in Docket A-79-40 on EPA’s 
draft document of the same title need 
not comment again since comments 
from that docket have already been 
forwarded to the Department and are 
considered and responded to in this 
notice. 

It is important that a guideline for 
integral vista identification and a list of 
such vistas be developed in a timely 
manner to meet the deadlines imposed 
by the Clean Air Act and EPA's 
regulations. Under EPA's December Z 
1980 regulations, the Federal Land 
Manager must identify a list of integral 
vistas at least 6 months prior to the 
State Implementation Plan submission 
in order for the list to be considered by 
the State for incorporation into the . 
visibility revision to the State 
Implementation Plan. In order for the 
State to meet the statutory deadline of 9 
months for the submittal of a visibility 
State Implementation Plan, the Federal 
Land Manager will have to identify 
integral vistas within 90 days of the 
effective date of EPA's visibility 
regulations. Identification of integral 
vistas is important since the visibility 
revision to a State Implementation Plan 
is required to consider the potential for 
existing and new sources to impair the 
visibility of integral vistas. In addition, 
according to 40 CFR Part 51 Subpart P, a 
proposed new source applicant will 
have to consider visibility effects upon 
those integral vistas that have been 
published in the Federal Register at 
least 6 months prior to the new source 
applicant's submission of a complete 
new source permit application. 

EPA, tn its proposed rulemaking at 45 
FR 34775 (May 22,1980). recommended 
that the Federal Land Managers should 
take preliminary steps to prepare for 
identification of integral vistas. EPA 
noted that the guideline might change in 
light of comments received: however. 
EPA recognized that one important 
criterion for identification of integral 
vistas unlikely to be changed by public 
comment is whether the legislation 
creating an area specifically mentioned 
an integral vista as a reason for that 
area being given special recognition. In 
response to EPA's recommendation, the 
Fish and Wildlife Service made 
conditional application of the guideline 
in the period following its publication by 
EPA. This conditional application of the 
guideline simultaneously functioned as 
an effective test of the adequacy of the 


guideline for all Fish and Wildlife I 

Service class I areas. The conditional I 
application of the guideline is being I 

reviewed and after internal deliberation I 
will result in identification of a I 

preliminary list of integral vistas to l* I 
published separately. I 

The identification criteria guideline I 

presented in this notice will become I 

effective upon final notice unless public I 
comments are received which provide I 

new and significant information which I 

indicates that changes are needed I 

B. The Proposed Guideline I 

The "Criteria for Identification of I 

Integral Vistas" for the Fish and I 

Wildlife Service established a 
methodology to aid the Federal Land 
Manager in identifying and dncurr.i minR 
the integral vistas of mandatory class I 
areas of the National Wildlife Refuge 
System where visibility is an important 
value. In 40 CFR Part 51.301[n), EPA has 
defined integral vistas as those views 
perceived from within the mandatory 
class I Federal area of a specific 
landmark or panorama located outside 
the boundary of the mandatory class I 
Federal area. In 40 CFR Part 51.304(a). 

EPA has required that the criteria to 
identify integral vistas must include, but 
not be limited to. whether the integral 
vista is important to the visitor's visual 
experience associated with the 
mandatory class 1 area. 

The guideline provides for 
identification of vistas which are 
integral to the visitor experience and to 
the purposes far which the area was 
established. By application of the 
guideline, integral vistas can be 
identified and described by their 
important or characteristic scenic 
feature(s). Integral vistas are determined 
for each mandatory ciaas 1 aren on a 
case-by-case basis to reflect the unique 
or distinguishing characteristics of 
individual vistas. 

Under EPA regulations integral vistas 
will be limited to only those associated 
with existing mandatory Federal class I 
areas where visibility is an important 
value. The definition of integral vista in 
EPA's regulations refers to "in*out” 
vistas, l.e.. where the perception of the 
integral vista outside class 1 boundaries 
occurs from a viewpoint within 
mandatory Federal class 1 area 
boundaries. 

As noted in the Department of the 
Interior’s letter to EPA of August 29 
1980. filed in Docket A-79-40. it was 
found that one important element or 
concept of integral vista significaru e 
was not included in EPA's proposed 
draft guideline for the identification of 
integral vistas. This criterion has now 
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been added to the ''Vista Evaluation" 
under “Significance of Vista" as follows: 

Vista has scientific importance. {This 
criterion includes all vistas which ore marked 
as "primarily of schentilic importance" under 
PRINCIPAL CONTENT OF VISTA, and may 
also include vistas marked as primarily of 
cultural or scenic values). State in the 
tuirraiive the reasons for scientific 
importance. For example, a vista may have 
geologic significance and be important to 
undrr>iiinding how or why an area was 
farmed. 

The addition of the above quoted 
erttcrion, and the omission of a 
documnnl entitled the "Decision Guide 
Form." are the only substantive changes 
in the integral vista guideline from that 
published by EPA at 45 FR 34762. The 
Decision Guide Form was omitted 
because the form could result in 
arbitrary or inadequately substantiated 
decisions since the user is instructed to 
skip many steps In the logic and 
substantiation process for the selection 
of integral vistas. This was noted in 
public comments to EPA from the 
Department and others. 

C. Response to Public Comments 

The formal record of comments 
(Docket A-79-40) addressed to EPA on 
the proposed visibility regulations 
contained 383 commentors, of which 
seven written statements pertained to 
the guideline document for identification 
of integral vislas. These commentors 
included three from businesses, two 
from trade organizations and two from 
federal officials. One of the two 
statements from a federal official was 
from the Secretary of the Interior. 

Following are the basic areas of 
concern set forth in the comments 
addressing the draft guideline document. 
Comments were received on: 

1 the identification criteria, and 
2. the energy and economic 
consequences that might result from the 
identification of an integral vista 

The Identification Criteria 

Several commentors requested the 
opportunity to comment further on the 
criteria for identification and that there 
be public notice and an opportunity to 
comment on any list of integral vistas 
selected by the Federal Land Managers, 
today's notice is in response to this 
request as well as in response to the 
hPA regulations. 

M'-'*>t of the comments, particularly 
those from the electric utility industry, 
suggested that the draft guideline did 
not provide a basis for an objective 
evaluation of vistas. We believe that the 
criteria in the guideline document 
provide for the careful consideration of 
* range of pertinent factors for which 


written substantiation is required. These 
factors include the vista's scientific, 
cultural, or historic importance, its 
importance to the preservation and 
management of the area, and the 
importance to the visitor enjoyment of 
the area. The supporting documentation 
for each alrea includes a specific 
description and an evaluation 
documenting whether or not a vista 
meets the test as being "integral". 

Several commentors suggested that 
the guidelines should provide for a 
weighting of factors so that insignificant 
factors do not necessarily compel an 
identification of an integral vista. These 
commentors suggested that the most 
weight be given to "concrete" factors, 
such as clear statements of 
congressional intent. While enabling 
legislation for an area may indicate 
whether Congress singled out a specific 
vista as important to an area, the 
absence of a legislative reference does 
not necessarily imply that there are not 
significant scenic resources which 
should be considered for protection. The 
merits of the scenic resource and its 
importance to the visitor experience are 
equally important in determining 
whether a vista is integral For example, 
visitor use of turnouts and trails 
affording popular or well-known scenic 
views can also objectively demonstrate 
the importance of the vista. 

A few commentors suggested that the 
Federal Land Manager should rank 
vistas within an area and those in one 
area with the vistas in another area. 

One commentor recommended that this 
ranking would identify which vistas 
should be given priority for later 
evaluation of visibility protection 
considerations. Application of the 
guideline establishes whether the vistas 
considered meet the criteria of 
importance to the visitor's visual 
experience or to the purposes for which 
the area was created. The vistas 
associated with the class I areas vary so 
significantly that it is difficult if not 
impossible to objectively rank the 
relative importance of vistas within one 
area, or those in one area with vistas in 
another area. A vista either meets the 
test of "integralness" or it does not. 

While the sensivitily of individual vistas 
to varying amounts of visibility 
impairment may vary, these 
considerations will be part of any 
evaluation of whether a visiblity 
impairment constitutes an "adverse" or 
"significant" effect to the visitor 
enjoyment of the vista. This analysis is 
not part of the identification of whether 
a vista is integral, but rather will be a 
part of determining the tolerance of 
individual vistas to varying degrees of 


impairment during the new source 
review or retrofit control analyses. 

A few commentors suggested that 
accessibility and natural conditions be 
token into account in the identification 
of integral vistas. Visitor access and 
natural conditions are not part of the 
criteria in the guideline, since these 
factors also will be considered on a 
case-by-case basis during new source 
review and best available retrofit 
technology analysis in any visibility 
impact findings made by the state, the 
applicant or the Federal Land Manager. 
Thus, determinations of visibility 
impacts on integral vistas will be made 
on a case-by-case basis taking Into 
account the geographic extent, intensity, 
duration, frequency and times of 
visibility impairment and how these 
factors correlate with (1) times of visitor 
use of the Federal class I area, and (2) 
the frequency and timing of natural 
conditions that reduce visibility. 

The Energy and Economic 
Consequences That Would Follow 
Identification of an Integral Vista 

Several commentors suggested that 
under EPA's regulations, identification 
of integral vistas by the Federal Land 
Manager would be a “federal land grab" 
and a de facto restriction of energy and 
economic development. This is not the 
case. Under EPA's visibility regulations 
concerning integral vista protection, the 
states have the ultimate decision¬ 
making authority over the appropriate 
measure of protection to be given any 
integral vista, and may consider and 
balance competing interests such as 
energy and economic development. 
Protection of integral vistas is afforded 
under Section 169A and requires only 
that "reasonable progress" be made 
towards achieving the national visibility 
goal. The "reasonable progress" 
standard provides a balancing of 
competing interests. 

The final EPA visibility regulations 
promulgated on December 2,1900 differ 
significantly from provisions proposed 
by EPA on May 22, I960. The final 
regulations made a clear distinction 
between the protection which must be 
afforded inside the boundaries of class I 
areas and the protection which may be 
provided to integral vistas which extend 
beyond the boundaries. EPA's final 
visibility regulations afford protection to 
integral vistas on the basis of Section 
169A of the Clean Air Act, the visibility 
protection section, and not on the basis 
of Section 165, the prevention of 
significant deterioration section. The 
impact of this distinction is important. 

As to the integral vistas of a mandatory 
class I area. Section 169A allows a 
balancing of various concerns, including 
energy and economic, in determining the 
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level of protection for integral vistas. As 
to visibility and other air quality related 
values within a class I area, however. 
Section 165 establishes a more 
protective scheme for air quality values 
during new source review which 
excludes consideration of economic and 
energy concerns. EPA's Prevention of 
Significant Deterioration regulations. 40 
CFR 51.18, 51.24, 52.21, and 52.24, and 
not EPA's final visibility regulations, 
govern this protection of air quality 
within the boundaries of a class I area. 
Under the provisions for the Prevention 
of Significant Deterioration, the Federal 
Land Manager may demonstrate to the 
satisfaction of the state that a proposed 
source would cause an adverse impact 
upon visibility within the boundaries of 
a class 1 area even though the class 1 
increments are met In the determination 
of impacts within the class 1 area 
boundaries, a state is permitted to 
consider only the adequacy of the 
Federal Land Manager's demonstration 
based solely on air quality factors and 
cannot consider other factors such as 
energy or economic factors. Conversely, 
where the class 1 increments inside the 
boundaries are not met the applicant 
has an opportunity to demonstrate to the 
satisfaction of the Federal Land 
Manager that air quality related values 
including visibility would not be 
adversely affected. If the Federal Land 
Manager is convinced by the 
demonstration, he or she may 
recommend to the state that the permit 
be granted. 

Where the Federal Land Manager 
demonstrates, based solely on air 
quality factors, that an unacceptable 
impact on visibility outside of class I 
boundaries but within an integral vista 
would occur, the state has the authority 
in the new source permit review and in 
analyses of best available retrofit 
technology to consider and balance 
energy and economic factors, provided 
that any action a state takes on a 
proposed new source permit or a best 
available retrofit technology decision is 
consistent with the criteria of Section 
169A which requires the state to make 
"reasonable progress" toward achieving 
the long term visibility goal. 

Because EPA's visibility regulations 
provide the states with the flexibility to 
consider energy and economic factors in 
determining the level of visibility 
protection to be afforded an integral 
vista, the identification of integral 
vistas, as candidates for protection 
consideration, does not in itself impede 
development in an area. 

Even if the states place considerable 
weight on protecting the integral vistas, 
studies have shown that the sensitivity 


of individual vistas to changes in air 
quality depends upon numerous factors 
including the background air quality 
levels, the characteristics of the features 
in view, the specific design and location 
of a source, intervening terrain, 
meterology, and the fuel burned. These 
factors would be taken into 
consideration in any findings made 
during the new source review process. 

As required by EPA's regulations, all 
determinations of visibility impacts will 
be made on a vista-by-vista basis, 
taking into consideration extent, 
frequency, duration, and intensity of 
impairment and the time of visitor use. 
Bob Itarbst. 

Assistant Secretary. Fish and Wildlife and 
Parks. 

Proposed Guideline—Criteria for the 
• Identification of Integral Vistas 

This document was prepared in the 
spring of 1980 by the U.S. Forest Service, 
Bureau of Land Management. National 
Park Service, and Fish and Wildlife 
Service at the request of EPA. 

Step 1: Selection of Vistas for 
Consideration 

For any class I area, the number of 
vistas, from either developed or 
undeveloped vantage points, greatly 
exceeds the number of vistas which 
need to be thoroughly evaluated for 
visibility protection. Selection of vistas 
to be evaluated in Step 2, therefore, will 
rely on the background knowledge and 
best judgement of the Federal Land 
Manager (FLM) responsible for the class 
I area in applying the following criteria. 

As an aid to the Federal Land 
Manager in selecting vistas initially for 
consideration, two overall criteria are to 
be applied: the importance of the vista 
to the objectives for which the area was 
created and the contribution of the vista 
to the visitor enjoyment of the area. 
Vistas for which any of the factors listed 
below apply should be included in the 
vistas selected for evaluation in Step 2: 

1. Vistas which are important to the 
objectives for which the area was 
created: in particular, vistas or 
landscape feature(s) identified in 
relevant legislation and legislative 
history, 

2. Vistas which significantly 
contribute to visitor enjoyment of the 
area. 

a. Vistas identified in the 1978 Federal 
Land Managers review of class I areas 
for which visibility is an important 
value. 

b. Vistas which have received 
emphasis or attention in management 
plans, visitor surveys or studies, leaflets, 
maps, books, magazines or newspaper 
articles, reports on the area, pictures on 


postcards, TV or radio references, visual 
resource surveys, or movies or slide 
shows (include examples of the above 
items when the evaluotion is submitted.) 

c. Vistas that have developed 
observation points along roads or trails 
or vistas for which a developed 
observation point is planned. 

d. Vistas which are viewed from 
prominent topographic points in 
predominantly flat terrain in 
undeveloped areas. 

e. Vistas from popular view points in 
undeveloped areas. 

f. Vistas which have particular or 
unusual scenic quality or of cultural or 
historical value. 

g. Vistas which have been 
recommended by significant public 
comment for visibility protection. 

The Federal Land Manager 
responsible for the class I area will in 
many cases be familiar enough with the 
area to spend one day or less in this 
initial selection of vistas to be evaluated 
in detail in Step 2. 

As an additional aid to the Federal 
Land Manager, vistas may be 
aggregated and considered as one vista 
where more than one observer point 
overlooks the same vista. Figure 1 gives 
an example of how a class I area may be 
reviewed as an entire unit to select 
vistas for consideration. During the vista 
selection (Step 1) the Federal Land 
Manager should also keep in mind the 
following points: 

a. Characteristic landscapes naturally 
differ between parts of the country. Ail 
landscapes, such as flatlands. shore, 
water, or hills, are to be considered 

b. Although natural visibility 
conditions differ with geographic 
location, season, and time of day. the 
identification of integral vistas should 
not be affected by these differences For 
example, visibility is gencrlly more 
limited in humid regions in the East than 
in arid areas of the West Identification 
should depend primarily on whether the 
vista meets the criteria discussed in this 
document. 

c. Normal access to observation 
points may be limited in certain seasons 
or by level of effort required to reach the 
observation point. Such a limitation 
does not in itself eliminate the vista 
from consideration, but should be 
reported in the vista evaluation if 
selected. 

d. Vistas may include either of 2 basic 
types: focal point or panoramic. A focal 
point vista is one that directs the eye 
toward and focuses primarily upon one 
or more landscape features or visual 
elements. A panoramic vista is one that 
sweeps over a broad area and provides 
an essentially unobstructed or complete 
view of multiple visual elements. 
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Step 2: Identification of vistas integra1 
to visitor experience on the c/ass 1 area 

For each vista or aggregate vista 
considered, a separate Vista Evaluation 
(Form 1) shall be prepared. Each Vista 
Evaluation shall be accompanied by the 
supporting narrative statements 
requested; by the examples, maps and 
documentation indicated; and by a Vista 
Description. Instructions for completion 
of the Vista Evaluation are in Appendix 

1 . Each of the important landscape 
elements in the integral vista shall be 
described as part of the vista 
description so that later determinations 
may be made of the sensitivity of the 
vista, and the important landscape 
elements comprising it. to air quality. 

Form 1 Vista Evaluation 

Name of Vista or Brief Discript ion- 


Principal Content of Vista (Select One) 

a. □ Vista is primarily of cultural or 
historical importance. 

b. □ Vista is primarily of scientific 

importance. 

c. □ Vista is primarily of scenic 

importance. 

Specific information Relating to the 

Vista 

1. Legislation 

a. □ Vista was specifically 
mentioned in enabling legislation for the 
Class l area or in the House, Senate or 
Conference Committee Reports 
pertaining to the enabling legislation. 
Examine the enabling legislation and 
accompanying legislative history to 
determine the purpose for which the 
area was created ond the importance of 
vistas. Include copy of legislation or 
appropriate quotations with references 
in the supporting documentation. 

b. O Legislation other than enabling 
legislation requires protection of the 
vistas. Include copy of legislation or 
appropriate quotations with references 
(e.g.. Wilderness Act or Clean Air Act) 
in the supporting documentation. 

c. □ Other legislation or legislative 
history (such as floor debates reported 
in the Congressional Record) mentions 
vista or implies protection of vista. 
Include in the narrative quotations with 
references and reasons for 
determination of Congressional intent. 

2. Significance of Vista (Select all 
applicable criteria] 

a. □ Vista is known or recognized by 
the public through exposure in various 
media. State in the narrative the source 
of exposure (e.g* movie, photographs by 
'veil known photographers, posters, 
travel brochures) and the extent to 


which the vista is known or recognized 
(e.g.. Devil's Tower vista shown in the 
movie Close Encounters seen by x 
number of people throughout the United 
States.) Use specific data wherever 
possible. 

b. □ Vista is visited by persons from 
outside the local area. (In this criterion 
local visitation is defined as within 2 
hours commuting distance; visitation to 
the area is assumed to be representative 
of vista visitation.) State in the 
supporting narrative the source of data, 
distances traveled, and percent of 
visitors to the area traveling each 
distance range. 

c. □ Vista has cultural or historical 
importance. (This criterion includes all 
vistas which were marked as "primarily 
of cultural or historical importance." 
under PRINCIPAL CONTENT OF 
VISTA, and may also include vistas 
marked as primarily of scientific or 
scenic importance, where these vistas 
also possess cultural or historical 
values.) State in the supporting narrative 
the reason for an extent of the cultural 
or historical values. For example, a vista 
may be part of a traditional religious 
ceremony of a local group of native 
Americans. 

d. □ Vista has scientific importance. 
(This criterion includes all vistas which 
were marked as "primarily of scientific 
importance" under PRINCIPAL 
CONTENT OF VISTA, and may also 
include vistas marked as primarily of 
cultural or scenic importance, where 
these vistas also possess scientific 
values.) State in the narrative the 
reasons for scientific importance. For 
example, a vista may have geologic 
significance and be important to 
understanding how or why an area was 
formed. 

3. Visitor Experience (Select all 
applicable criteria) 

a. □ Management of the Class 1 area 
emphasize the importance of the vi9ta to 
the visitor experience. Management 
emphasis of a vista includes 
development (e.g.. trails to observation 
points, pullouts, telescopes) to enhance 
the visitor's enjoyment of a vista, 
agency media exposure of vista (e.g., 
showing vista in leaflets or slide shows), 
and interpretive activities (e.g.. 
attendants at observer points, guided 
tours). Report in the supporting 
narrative all evidence of management 
emphasis of the vista, including 
examples (such as leaflets) where 
practical. 

b. □ Management plans indicate 
future emphasis of vista. Document in 
the supporting narrative the 
management emphasis planned, citing 
the specific planning report and quoting 


applicable sections. Follow guidelines In 
the cirterion above for management 
emphasis. 

c. □ Vista is sought out by visitors to 
the Class I area. In the supporting 
nurrotive, report the number of visitors 
to the vista or the proportion of visitors 
to the Class I area which observe the 
vista. Cite source of data (e.g.. visitor 
use survey taken In 1975). If data is not 
available, the number of proportion of 
visitors may be estimated and any 
evidence supporting the estimate (e.g.. 
trash collection from pullout) provided 
Where access to an observation point is 
difficult, the pmount of energy expended 
by the visitor to enjoy the vista is more 
important than the number of visitors. 
Report the access and the number or 
estimated number of visitors. 

d. □ Vista is important to visitors at 
the observation point Visitor comments 
at observation points (e.g., comments in 
log books or to visitor surveys) are 
direct indications of visitor reaction to 
vista. Indirect indications of visitor 
reaction to vista may be inferrred from 
visitor activity (e.g., photograph, 
sketching) at observation points. 
Describe visitor reaction to vista and the 
source (direct or indirect indications) of 
this information (e.g. f visitor survey, 
direct observation of x number of hours 
during x season(s) of year). Include in 
the narrative statistics or quotations and 
references for these. 

Appendix 1— Instructions for Completion of 
the Vista Evaluation (Form 1) 

The top of Form 1 should be completed as 
directed below for each line item. 

Same of the Class I Area: Indicate the 
name of the class I area from which the vista 
being analyzed would be viewed. e.g., 
Canyonlunds NP or Bridger Wilderness area. 

Agency: Indicate the name of the agency 
responsible for the management of the class 1 
area. 

Name or Description of the Vista: Indicate 
the name of the vista, if named, or a brief 
description of the physiography. A full 
description of the landscape, including 
foreground, middlegroond. or background 
features In the vista shall be included in the 
narrative section. 

Observation Pointfsp The point or points 
within the class I area from which a vista Is 
viewed. The point(s) shall be a map of the 
area which shall be submitted with the Vista 
Evaluation Form. 

Viewing Direction and Horizontal Viewing 
Angle: The true azimuth (In degrees) from the 
observation point(s) to the horizonal limits of 
the vista. 

Distance Zones: The distance in miles or 
kilometers from observation point(s) to the 
limits of the foreground, and background. The 
background should include the farthest point 
in the vista. Use the distance range for these 
zone as defined in the U.S. Forest Service and 
Bureau of Land Management Visual Resource 
Management System. 











8760 


Federal Register / Vol. 46. No. 17 / Tuesday. January 27. 1981 / Notices 


Visual Resource Inventory System: If the 
area has been analyzed under a visual 
resource inventory system, such as V1EWIT 
or VIS, the information shoutd be used in this 
analysis and the system name indicated on 
this line. 

Map Scale: Use appropriate map to show 
observation point(s) and vista. Where 
possible locate all identified vistas on one 
map of the class I area. Indicate scale used 
(not less than V« inch to 1 mile) on this line. 

The rest of Form 1 should be completed by 
marking in the box adjacent to each criterion 
which applies to the vista under 
consideration. Each applicable criterion must 
be supported by narrative statements as 
directed. As much detail and quantification 
as possible should be used in the narrative. 
Examples (such as leaflets and trail maps), or 
other documentation (such as visitor surveys, 
and legislation) shall be submitted with the 
Visla Evaluation, wherever practicable. If 
impractical to submit examples (e.g., 166 mm 
motion picture), list these in the narrative as 
additional factors considered in tho 
evaluation. 

|F* Doc tl-ZTSS F\I«<J i-asai MS am] 
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Availability of Draft Refuge Manual 
agency: Fish and Wildlife Service. 
action: Notice. 

SUMMARY: The Refuge Manual is a 
central source of Fish and Wildlife 
Service policy, operating guidelines, and 
technical references for the management 
of the National Wildlife Refuge System. 
The material contained in the Refuge 
Manual provides direction for wildlife, 
habitat, and public use management 
programs and activities. The present 
Manual is currently undergoing revision. 
A draft of the revised Manual is now 
being made available for public review 
and comment. 

SUPPLEMENTARY INFORMATION: The 

following guidelines should be used for 
requesting and commenting on the draft 
Manual: 

1. A copy of the draft Refuge Manual 
has been sent to each Fish and Wildlife 
Service Regional. Area, and Refuge 
Office. It will be available at those 
locations for review during business 
hours. 

2. Copies of individual chapters are 
available. Select the chapter(s) desired 
from the list of chapters below. When 
requesting. Identify each chapter by 
chapter name and number, e.g.. Public 
Participation. 4 RM 4. 

3. Requests should be directed to: 
Refuge Manual Coordinator, Division of 
Refuge Management, U.S. Fish and 
Wildlife Service, 10th & C Streets, NW., 
Interior Building, Room 2340, 
Washington. D.C 20240 (Telephone: 
202-343-4305). 


4. All comments must be submitted in 
writing to the above address. Each 
comment must be identified with the 
chapter name, number, and section to 
which the comment refers, e.g.. 
Waterfowl Management, 7 RM 3.5. 

5. Comments must be received in 
Washington by close of business on 
April 27.1981. 

List of Chapter* 

1 RM 1 Introduction to Refuge Manual 
1 RM 2 History of U.S. Fish and Wildlife 
Service 

1 RM 3 History of National Wildlife Refuge 
System 

1 RM 4 Organization of FWS 

1 RM 5 Authorities. Regulations,and 

Jurisdiction 

2 RM 1 Objectives of NWRS 

3 RM 1 Establishing NWRS 

3 RM 2 Types of Refuges 

4 RM 1 Master Planning 

4 RM 2 Budgetary Planning 
4 RM 3 Management Planning 
4 RM 4 Public Participation 
4 RM 5 NEPA Compliance 

4 RM 6 Research and Management Studies 

5 RM 1 Naming Refuges 
5 RM 2 Refuge Staffing 

5 RM 3 Employee Training 
5 RM 4 Personal Privileges 
5 RM 5 Pay Determination 
5 RM 8 Reporting and Recordkeeping 
5 RM 6 Annual Narrative Reports 
5 RM 8 Refuge Inspections 
5 RM 9 Youth Programs 
5 RM 10 Federal Register Document 
5 RM 11 Pollution Abatement 
5 RM 12 Rights*of-Way 
5 RM 13 Minerals and Mining 
5 RM 14 Oil and Gas 
5 RM 15 Technical Assistance 
5 RM 16 Historical. Archeological, and 
Paleontological Resource 

5 RM 17 Permits and Agreements 

6 RM 1 General 

6 RM 2 Marsh and Water Management 
6 RM 3 Forest Management 
6 RM 4 Cropland Management 
6 RM 5 Grassland Management 
6 RM 6 Tundra Management 
6 RM 7 Fire Management 

6 RM 8 Water Rights 

7 RM 1 General 

7 RM 2 Endangered Species Management 
7 RM 3 Waterfowl Management 
7 RM 4 Other Migatory Bird Management 
7 RM 5 Fenced Animal Management 
7 RM 6 Feral Animal Management 
7 RM 7 Feral Horses and Burros 
7 RM 8 Other Resident Wildlife Mangemcnt 
7 RM 9 Exotic Species Introduction and 
Management 

7 RM 10 Fishery Resources Management 
7 RM 11 Wildlife Inventories 
7 RM 12 Propagation and Stocking 
7 RM 13 Collections. Donations, and 
Disposal 

7 RM 14 Pest Control 
7 RM 15 Trapping 
7 RM 16 Marking and Bunding 

7 RM 17 Disease Prevention and Control 

8 RM 1 General 

8 RM 2 Public Relations 


8 RM 3 Outdoor Classrooms and 
Educational Assistance 
8 RM 4 Interpretation 
8 RMS Hunting 
8 RM 6 Fishing 
8 RM 7 Off*Road Vehicles 
8 RM 8 Field Trials 
8 RM 9 Other Recreation 
8 RM 10 Wilderness Area Management 
6 RM 11 Natural Area Management 
8 RM 12 Cooperating Associations 
8 RM 13 Visitor Protection 
8 RM 14 Law Enforcement 
8 RM 15 Search and Rescue 
8 RM 16 Audio-Visual Productions 
8 RM 17 Concessions 

8 RM 18 Dedications and Open House 

Events 

9 RM 1 Facility h Landscape Design 

Compatibility 

9 RM 2 Facility & Equipment Utilization 8 
Maintenance 
9 RM 3 Fencing 

9 RM 4 Communications Systems 
9 RM 5 Energy Conservation 
Dated January 14.1981. 

Lynn A. Green walk 

Director. 

[FR Doc 01 -2744 Filed 1-20-01.0*> tun) 
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Geological Survey 

Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 

agency: U.S. Geological Survey. 
Department of the Interior. 
action: Notice of the Receipt of a 
Proposed Development and Production 
Plan. 

summary: Notice Is Hereby given that 
Gulf Oil Exploration and Production 
Company has submitted a Development 
and Production Plan describing the 
activities it proposes to conduct on 
Lease OCS-G 1250, Block 172. South 
Timbalicr Area, offshore Louisiana. 

The purpose of this Notice is to inform 
the public, pursuant to Section 25 of the 
OCS Lands Act Amendments of 1978. 
thut the Geological Survey is 
considering approval of the Plan and 
that It is available for public review at 
the offices of the Conservation Manager. 
Gulf of Mexico OCS Region, U.S. 
Geological Survey, 3301 North 
Causeway Blvd., Room 147, Metairie. 
Louisiana 70002. 

FOR FURTHER INFORMATION CONTACT: 

U.S. Geological Survey. Public Records. 
Room 147. open weekdays 9 a.m. to 3:30 
p m.. 3301 North causeway Blvd., 
Metairie, Louisiana 70002. Phone (504) 
037-4720. Ext 22a 

SUPPLEMENTARY information: Revised 

rules governing practices and 
procedures under which the U.S. 
Geological survey makes information 
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contained in Development and 
Production Plans available to affected 
Slates, executives of affected local 
governments* and other interested 
parties became effective December 13. 
1979 (44 FR 53685). Those practices and 
procedures are set out in a revised 
Section 250.34 of title 30 of the Code of 
Federal Regulations. 

Dated: January 19.1961. 

E. A. Marsh. 

Staff A ssistont for Operations. 

(Fit Ik* M -2JKT Filed ftO am] 

SUMO COM 4310-31-M 


Heritage Conservation and Recreation 

Service 

National Registry of Natural 

landmarks 

agency: Heritage Conservation and 
Recreation Service. Department of the 

Interior. 

action: Public notice and request for 

comment, 

The areas listed below appear to 
qualify for designation as national 
natural landmarks, in accordance with 
provisions of 36 CFR § 1212. Pursuant to 
1212.4(d)(1) of 36 CTO Part 1212. written 
comments concerning the potential 
designation of these areas as natural 
landmarks may be forwarded to the 
Acting Associate Director for Natural 
Programs, Heritage Conservation and 
Recreation Service, U.S. Department of 
the Interior, Washington. D.C. 20243. 
Detailed information is available for 
each site. Written comments or a 
request for additional time or 
information should be received no later 
than March 3a 1981. 

Dated. January 22,1981. 

Robert A. Ritftch. 

Acting Associate Director for Natural 

Program*. 

VS. Virgin Inlands 

S: Thomas 

West F.nd Cay» (Enlargement of a 
previously designated landmark); a group of 
C4ys (islunds) off the vs intern coast of St 
Thomas Island. The enlargement consists of 
Hit Cay and Little Flat Cay, and represents 
nn increase of 110 acres to the $1,750 acres of 
land and water in the existing landmark. The 
Isolated islands provide high quality nesting 
rites for a variety of sea birds. Flat and Little 
Hat Cays serve as nesting sites for zenalda 
*nd ground doves, bahama ducks, bridled 
b mi. sooty terns, roseate terns, brown noody 
terns, sandwich terns, laughing gulls, and red- 
hilled tropic birds. 

Washington 

H Watta County 

Tounhet Beds, Burlingame Canal Overflow; 
a 28 acre site in southeastern Washington. 13 


miles west of Walls Walla and 2 miles south 
of Lowden. The site contains the best 
example of the Touche! Beds (Pleistocene 
lake deposits) in the Columbia Plateau. This 
exposure contains excellent illustrations of 
graded sedimentary beds, clastic dikes, and 
ripple marks. 

|FX Doc w-arm Fifed i-awn ru «mj 

BILLING COOC 4310-OS-SI 


INTERSTATE COMMERCE 
COMMISSION 

Motor Carrier, Decision—Notice 

The following applications filed on or 
after July 3.1980, seek approval to 
consolidate, purchase, merge, lease 
operating rights and properties, or 
acquire control of motor carriers 
pursuant to 49 U.S.C 11343 or 11344. 
Also, applications directly related to 
these motor finance applications (such 
as conversions, gateway eliminations, 
and securities issuances) may be 
involved. 

The applications are governed by 
Special Rule 240 of the Commission's 
Rules of Practice (49 CFR 1100.240). An 
interim proposed final Rule 240 
reflecting changes to comport with the 
Motor Carrier Act of 1980 was published 
in the July 3,1980, Federal Register at 45 
FR 45529 under Ex Parte 55 (Sub-No. 44), 
Rules Governing Applications Filed by 
Motor Carriers Under 49 U.S.C 11344 
and 11349. These rules provide among 
other things, that opposition to the 
granting of an application must be filed 
with the Commission in the form of 
verified statements within 45 days after 
the dote of notice of filing of the 
application is published in the Federal 
Register. Failure seasonably to oppose 
will be construed as a waiver of 
opposition and participation in the 
proceeding. If the protest includes a 
request for oral hearing, the request 
shall meet the requirements of Rule 
240(C) of the special rules and shall 
include the certification required. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.240(B). A copy of any 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00, in 
accordance with 49 CFR 1100.240(A)(h). 

Amendments to the request for 
authority will not be accepted after the 
date of this publication. However, the 
Commission may modify the operating 
authority involved in the application to 
conform to the Commission's policy of 
simplifying grunts of operating authority. 

We find \ with the exception of those 
applications involving impediments (e.g.. 
jurisdictional problems, unresolved 


fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C. 11301,11302. 
11343,11344. and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed on or before March 13,1981 
(or, if the application later becomes 
unopposed), appropriate authority will 
be issued lo each applicant (unless the 
application involves impediments) upon 
compliance with certain requirements 
which will be set forth in a notification 
of effectiveness of this decision-notice. 
To the extent that the authority sought 
below may duplicate an applicant's 
existing authority, the duplication shall 
not be construed as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

Dated: Janaury 19.1981. 

By the Commission, Review Board 
Number 5. Members Krock Taylor, and 
Wiilioms. (In MOF-14538 Board 
Member Taylor would also impose an 
impediment stating that the fixed 
charges appear to be contrary to the 
public interest While the 11% interest 
rate is good. Mid America-Georgia 
Coaches does not appear to have 
sufficient cash flow to pay its own 
maturing long-term debt, let alone pay 
the additional fixed charges to be 
incurred. Ability to pay, not the rate 
charges, is the important consideration. 
Also the proposed transaction contains 
an agreement by the sellers not to 
compete with the buyer in the future. 
Such an agreement is contrary to the 
public interest and the Commission's 
policy of encouraging competition). 

MC F-14497F. filed October 29,1900. 
CONVOY COMPANY (Convoy) (3900 
N.W. Ycon Avenue. Portland, OR 
97210)—MERGER—TAT. INC (TAT) 

(800 Wyoming Street. Kansas City, MO 
6*1101). Representative: Raymond A. 
Crecne, Jr., 100 Pine Street, Suite 2550, 
San Francisco, CA 94111. Convoy seeks 
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authority to merge the interstate 
operating rights and property of TAT 
into Convoy for ownership, management 
and operation. Thomas P. Youell, the 
majority stockholder of Convoy, seeks 
authority to continue in control of TAT 
through the transaction. Convoy was 
authorized to control TAT by decision 
served June 13,1974. in MCF-11998. 

TAT is authorized to operate as a motor 
common carrier pursuant to Certificates 
issued in MC-115357 and MC-115357 
(Sub-No. 7). which authorize the 
transportation of (1) new automobiles, in 
secondary movements. In truckaway 
service, restricted against the 
transportation of traffic having a prior 
movement by connecting carriers. (2) 
used automobiles, in secondary 
movements, in truckaway service, and 
(3) trucks, in secondary movements, iA 
truckaway service, between Kansas 
City. MO. on the one hand. and. on the 
other, points in CO. IA. KS, NE, OK. and 
TX. Convoy is authorized to operate as 
a motor common carrier, transporting 
motor vehicles throughout numerous 
States, pursuant to certificates issued in 
MC-52858 and sub-numbers thereunder. 
Convoy is affiliated with Canadian Auto 
Carriers, Ltd., a motor common carrier 
pursuant to certificates issued in MC- 
128080 and sub-numbers thereunder 
Condition: Because applicants filed their 
application incorrectly on Form OP-F- 
45. the "giving effect" income statement 
and balance sheet were omitted. Our 
approval and authorization of this 
transaction and the issuance of the 
effective notice is conditioned upon the 
prior receipt by the Commission of 
Appendices C-5 and C-6 of Form OP-F- 
44. which require the following 
information: (1) A "giving effect" 
balance sheet for transferee as of the 
latest available date showing the effect 
of consummation of the proposed 
transaction. Each adjustment should be 
separately explained, and (2) a "giving 
effect" income statement for the current 
calendar year to date, for transferee, 
showing estimated adjustments and 
eliminations which would have resulted 
from consummation of the proposed 
transaction. Each adjustment should be 
separately explained and supported. 

Note. —This notice was originally 
scheduled for publication in the Federal 
Register on November 24.1980. Due to a 
ministerial error it did not appear in the 
Federal Register as scheduled. 

MC (F-14481F). filed September 25. 
1980. (SUPPLEMENTAL PUBLICATION) 
(Previously published in the Federal 
Register issue of October 23.1980). 
VALLEY TRANSPORTATION 
SERVICE. INC (Valley) (P.O. Box 1527. 
Mission, TX 78572)—PURCHASE 
(PORTION)—HIGHWAY PIPELINE 


TRUCKING CO. (Highway) (P.O. Box 
1517. Edinburg, TX 78539.) 

Representative: Kenneth R. Hoffman. 

P.O. Box 2185. Austin. TX 78768. The 
purpose of this supplemental publication 
Is to include in the scope of authority 
being acquired by Valley, that authority 
recently issued to Highway in MC-96992 
(Sub-No. 22F). issued October 7.1980. 
That certificate authorizes the 
transportation, as a motor common 
carrier, over irregular routes, of (1) 
copying machines, and materials, 
equipment supplies and accessories 
used in the manufacture, service, and 
distribution of copying machines (except 
commodities in bulk), between points in 
CA. NY, NH. and TX. and (2) paper and 
aperproducts (except commodities in 
tilk), between points in CA, NY. NH. 
and TX (except from the facilities of (a) 
Eastex. Incorporated in Jasper County. 
TX. (b) Southland Paper Mills. Inc., at 
Sheldon and Herty, TX. and (c) Rock- 
Tenn Corp., at Greenville. TX). 
restricted in (1) and (2) above to traffic 
originating at and destined to points in 
the described territory. 

Note.—'The impediment contained in the 
October 23.1900 Federal Register notice in 
this case must still be cleored. 

MC (F-14533F). filed December 29. 
1980. TRANSPORT TECHNOLOGY. 

INC. (Transport) (824 Burton, S.E.. Grand 
Rapids, MI 49507)—PURCHASE 
(PORTION)—DIRECT TRANSIT LINES. 
INC. (Direct) (200 Colrain Street. S.W.. 
P.O. Box 8099, Grand Rapids. MI 49508. 
Representative: Martin J. Leavitt. 22375 
Haggerty Road. P.O. Box 400, Northville. 
MI 48167. Transport seeks authority to 
purchase a portion of the interstate 
operating rights of Direct. Transport is a 
wholly-owned subsidiary of Direct. 
Direct is also the majority stockholder of 
Fast Freight Systems. Inc., a motor 
common carrier holding authority under 
MC-142743 and sub-numbers 
thereunder. Transport presently holds 
no authority from this Commission. 
However, the Commission has 
authorized Transport to be substituted 
as applicant in MC-142743 (Sub-Nos. 

20F. 21F, 22F. 23F, and 24F). Therefore, 
by this application. Transport also seeks 
authority to continue under common 
control with its affiliate, Fast Freight 
Systems, Inc. Transport is purchasing 
that authority issued to Direct in MC- 
106603 (Sub-Nos. 80. 114.122,138.165. 
197F. 198F. 203F. 209F. 216F. and 217F). 
which authorize the transportation as a 
motor common carrier, over irregular 
routes of: Sub 80. (a) Clay products. 

From Grand Ledge. MI to points in IN on 
and north of a line beginning at the IN- 
OH State line and extending along U.S. 
Hwy. 40 to Indianapolis, thence along 


U.S. Hwx 36 to IN-IL State line, points 
in Chicago, IL Commercial Zone, and 
those in 1L within 50 miles of the 
Chicago Commercial Zone, (b) Clay 
products and sewer pipe joint 
compound. From Barberton and 
Uhrichville. OH to points in Ml. From 
Grand Ledge, MI to points in OH and 
Wl. (c) Barium . From Blue Island. IL to 
Grand Ledge, ML Sub. 114. Cement and 
marble aggregate building tile and 
materials and supplies used in ihe 
Installation thereof (except commodities 
in bulk). From Flint. MI to points in IL 
IN, and OH. Sub 122. Masonry building 
products (except In bulk). From 
Ypsilanti. MI to points in OH, IN, IL PA. 
WV, and KY. Sub 138. (a) Coated iron 
and steel articles. From the facilities of 
Roll Coater. Inc. at or near Kingsbury. 

IN to points in IL IN. IA. ML MO, and 
WI. (b) Iron and steel articles. From 
points in IL and IN to the focilies of Roll 
Coater, Inc., at or near Kingsbury. IN 
Sub 185. To transporl (1) composition 
board, from Coldwater. MI. to points in 
DE. IL, IN. IA. KS, NE. NJ. NY. OH. PA. 
TN. VA. WV. and Wl and (2) 
equipment materials, and supplies 
(except commodities in bulk), used in 
the manufacture and distribution of 
composition board, from points in DE 
IL. IN. IA, KS. KY. MD, MN. MS. MO. 

NR NJ. NY. OH. PA. TN. VA. WV. and 
Wl to Coldwater. Ml. 

Sub 197F. (1) Iron and steel articles. 
from the facilities of Northwestern Steel 
and Wire Company, at Sterling and 
Rock Falls. IL, lo points in DE, KY. IN, 
IA. MD. MI, MN. MO. NJ. NY, Ol I. PA, 
VA. WV. and WI; and (2) Materials, 
equipment and supplies used in the 
manufacture and distribution of the 
commodities in (1) above. In the reverse 
direction. Sub 198F. (1) Iron and steel 
articles, from Canonsburg. PA. to points 
in IL IN, IA. KY, ML MO, OH. and WI; 
and (2) Materials, equipment and 
supplies used in the manufacture or 
distibution of iron and steel articles, in 
the reverse direction. Sub 203F. Iron and 
steel articles from the facilities used by 
United States Steel Corp. In (a) 
Allegheny and Westmoreland Counties. 
PA and (b) Mahoning. Trumball, 
Cuyahoga and Lorain Counties. Ol I to 
points in IN. IL ML WL KY. and Oil 
Sub 209F. (1) Metal roofing and building 
materials, from Grand Rapids, ML to 
those points in the United States in and 
east of ND. SD. NE. KS. OK. and TX. 
and (2) Materials, equipment and 
supplies , used in the manufacture and 
distribution of the commodities in (1) 
above, in the reverse direction. Sub 
216F. (1) Composition board, plywood 
and asbestos board, from Dowagiac. ML 
to those points in the U.S. in and east of 
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ND. SD. NE. KS, OK. and TX; and (2) 
Materials and supplies (except 
commodities in bulk) used in the 
manufacturing and distribution of the 
commodities In (1) above, in the reverse 
direction- Sub 217F. (1) Refractories 
(except commodities in bulk), and (2] 
materials , equipment, and supplies used 
m the manufacture and distribution of 
refractories (except commodities in 
bulk), between those points in the U.S. 
in and cast of ND. SD, NE, KS, OK. and 
TX. restricted to traffic originating at or 
destined to the facilities of Harbison 
Walk* r Refractories, Division of Dresser 
Industries. Inc. Impediment Applicants 
state that this transfer will not result in 
ligmficant duplications. However, they 
have failed to describe the duplicating 
authority. Our Initial review of the 
application discloses several substantial 
duplications which would result in a 
split of authority and the holding of 
duplicating operating rights by 
commonly controlled carriers. For 
example. Direct is retaining its Sub-Nos. 
133 and 150 and is seeking authority to 
transfer duplicating authority in its Sub- 
Nos. 138 and 216. We have generally 
recognized that a carrier has but one 
right to operate between two sets of 
points, regardless of how many times 
that authority is mentioned. It has been 
the policy of the Commission to deny 
applications which would result in the 
transferor retaining the right to operate 
between the same points which are sold 
to another, or to acquire cancellation of 
the retained duplicating authority. Since 
transferee is a subsidiary of transferor, 
our regulations at 49 CFR 1134.51. 
prescribing certain conditions to be met 
bv applicants where there is a prospect 
of holding duplicate operating rights 
under common control, are pertinent. 
Therefore, this proceeding will be held 
open to enable applicants to submit (1) 
an affidavit setting forth all splits of 
duplicating operating rights, and 
duplications, in detail, resulting from 
this transaction, (2) a request for 
cancellation of the duplicating rights 
being retained by transferor to eliminate 
« split of operating rights, or acceptable 
reasons for permitting such splits, and 
(3) in the event a split of authority is 
allowed, an affidavit setting forth cogent 
and acceptable reasons why duplicate 
operating rights under common control 
should be permitted to continue. 

MC-F-14536F). filed December 30. 

1980 I-EASEWAY TRANSPORTATION 
CORP. (Leaseway) (3700 Park East 
Drive, Cleveland. OH 44122)— 
CONTROL— AMAC TRUCKING. INC. 
(Amac) (5050 First Avenue South. 

Seattle, WA 98134. Representative: |. A. 
Kundtz. ltoo National City Bank Bldg.. 


Cleveland, OH 44114. Leaseway. a non- 
carrier holding and management 
company, seeks authority to acquire 
control of Amac through the purchase 
by Leaseway of all of Amac's issued 
and outstanding stock. Leaseway is in 
control of 13 carriers; Anchor Motor 
Freight, Inc (MC-808), Gypsum Haulage. 
Inc. (MC-112113), Signal Delivery 
Service. Inc. (MC-108393), Sugar 
Transport Inc. (MC-1159Z4). Dedicated 
Freight Systems, Inc. (MC-139583). 
Custom Deliveries. Inc. (MC-142693). 
LDF, Inc. (MC-147101), Pep Lines. 
Trucking Co. (MC -120184 and MC- 
135280). Mitchell Transport, Inc. (MC- 
124212). Refiners Transport & Terminal 
Corporation (MC-50009), Max 
Binswanger Trucking (MC-116314). 
General Trucking Service, Inc. (MO 
143308. and Siam-Win. Inc. (MC- 
150185). Leaseway was granted 
approval to continue in control of 
Vernon Equipment Inc. (MC-150412). by 
Notice of Effectiveness served October 
31.1980. The operating rights to be 
controlled are contained in Amac's 
permits in MC-140619, and sub-numbers 
thereunder, which authorizes the 
transportation of such merchandise as is 
dealt in by retail department stores and 
mail order houses, and equipment 
materials and supplies used in the 
conduct of such business, between 
points in ID. MT. OR. and WA under 
continuing contract(s) with Sears. 
Roebuck & Co. Condition: By order of 
March 24.1965, in MC-8924 Leaseway 
Transportation Corp .— Control — 
Refiners Transport Sr Terminal Corp* 

101 M.C.C. 611, Lease way was subjected 
to Commission jurisdiction to the extent 
that it is required to submit such 
periodic and special reports as the 
Commission may require. The same 
conclusion is here warranted. 
Impediment: Applicant acknowledges 
duplications exist between Signal 
Delivery Service, Inc., a carrier they 
now control, and Amac. They have 
requested a restriction be imposed to the 
extent the authorities duplicate, may not 
be thereafter severed from common 
ownership by sale or otherwise. 
However, in order to comply with the 
Commission's regulations a! 49 CFR 
1134.51, Applicant will be required to 
submit cogent and acceptable reasons 
why the duplicate operating rights under 
common control should be permitted to 
continue. 

Note.—An application for temporary 
authority has been filed- 

MC-F-14538F, filed December 31. 

1980. MID AMERICA GEORGIA 
COACHES, INC. (Georgia) (3390 
Peachtree Road. N.E., Fifth Floor, 

Atlanta. GA 30326)—CONTROL- 


ASSOCIATED CAB CO.. INC doing 
business as CRAY LINE OF ATLANTA 
(Crayline) (309 Walker Street. SW. 
Atlanta, GA 30313). Representative: 
Bruce E. Mitchell, Suite 520, 3390 
Peachtree Road. NE. Atlanta. GA 30326. 
Georgia seeks authority to ucquire 
control of Grayline through the purchase 
by Georgia of all the issued and 
outstanding capita! stock of Grayline. 
Mid America Charter Lines. Inc. (Mid 
America), the majority stockholder of 
Georgia, and in turn. Terry L Van Der 
Aa. John. G. Van Der Aa. Richard D. 
Bingham, and Karen A. Bingham, equal 
stockholders of Mid America, seek to 
acquire control of said properties 
through the transaction. Grayline is 
authorized to operate as a motor carrier 
pursuant to Certificate No. MC-143364 
(Sub-No. 1), which authorizes the 
transportation of passengers and their 
baggage, in the same vehicle with 
passengers, in special and charter 
operations, in round-trip sightseeing or 
pleasure tours, beginning and ending at 
points in Fulton, DeKalb, Cobb. 

Gwinnett and Clayton Counties. GA, 
and extending to points in the United 
States (except HI). Mid America holds 
authority to operate as a motor common 
carrier pursuant to authority issued in 
Certificates in MC-78296 and sub- 
numbers thereunder, which authorize 
the transportation of (1) passengers and 
their baggage, restricted to traffic 
originating at the point in the territory 
indicated, in charter operations, from 
Chicago, IL, and points in IL, WI, LN. and 
ML within 100 miles of Chicago, to 
points in the United States east of, but 
not including NM. UT. ID. and MT. and 
return, restricted against (a) the 
transportation of passengers and their 
baggage, in common, yellow-type school 
buses, in round trip charter operations 
beginning and ending at points in 
Milwaukee, Waukesha, and Ozaukee 
Counties. WI, and extending to points in 
that part of IL on and north of U.S Hwy 
30. and (b) the transportation of 
passengers and thehr baggage in round 
trip charter operations beginning and 
ending at South Holland. Calumet City. 
Lansing, and Phoenix. IL, and extending 
to points in Lake. Porter. Jasper, and St. 
Joseph Counties. IN: and (2) passengers 
and their baggage, in the same vchtqle 
with passengers, in special operations, 
beginning and ending at points in 
Kenosha. Racine. Milwaukee. 

Waukesha. Walworth. Jefferson, and 
Rock Counties. WI. points in that part of 
IL on. north, and east of a line beginning 
at the IN-IL State line and extending 
along Interstate Hwy 74 to junction 
Interstate Hwy 280. and then along 
Interstate Hwy 280 to the IL IA State 
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line, points in that part of IN on. north, 
and west of a line beginning at the IL-IN 
State line and extending along Interstate 
Hwy 74 to junction IN Hwy 32, then 
along IN Hwy 32 to Anderson, IN. and 
then along IN Hwy 9 to the IN-MI State 
line, and points in that part of Ml on. 
west, and south of a line beginning at 
the Mi-LN State line and extending along 
Ml Hwy 66 to junction Interstate Hwy 
96. then along Interstate Hwy 96 to 
Muskegon. MI, and extending to points 
in the United States, including AK, but 
excluding HI., restricted in (1) and (2) 
above against the transportation of 
passengers and their baggage in the 
same vehicle with passengers, in charter 
operations, from points in Lake, LaPorte. 
and Porter Counties. IN. to points in the 
Lower Peninsula of ML points in IL, KY, 
OIL Wl. and those in MO on and east of 
U.S. Hwy 63 and on and north of U.S. 
Hwy 60. Georgia is affiliated with the 
following regulated carriers: Van Der Aa 
Dus Lines, Inc. (MG-114886): Barker 
School Bus Service. Inc. (MC-141600); 
Colorado Charter Lines. Inc. (MC- 
145424); Sport & Water Safety Institute. 
LTD (MC-142206); Refrigerated 
Transport Co., Inc. (MC-107515): and 
Coastal Transport & Trading Co. (MC- 
121654). 

Impediment: In order to eliminate the 
holding of duplicating authority by 
commonly controlled carriers, Harry 
Martin, o stockholder, officer, and 
director of Georgia, indicates that he 
will divest himself of all interest in Sport 
& Water Safety Institute. LTD prior to 
consummation of this transaction. 
Therefore, approval and authorization of 
this transaction is conditioned upon 
Harry Martin divesting himself of all 
control and interest in Sport & Water 
Safety Institute, LTD. Condition: Mid 
America Charter Lines. Inc. is required 
to join in the application as a party in 
control of applicant. 

Note.—Application for TA ha« been filed. 

MC-F-14541F, filed December 31, 

1980. MIDWESTERN DISTRIBUTION. 
INC.. (Midwestern) (400 North National. 
Fort ScotL KS 66701)—CONTINUANCE 
IN CONTROL-INTERMODAL 
SYSTEMS. INC. (Intermodal) (4740 
Roanoke Parkway, Kansas City. MO 
64111). Representative: Arthur J. Cerra. 
2100 Charter Bank Center. 920 Main 
Street. P.O. Box 19251. Kansas City. MO 
64141. Midwestern seeks authority to 
continue in control of Intermodal upon 
the institution by Intermodal of 
operations, in interstate or foreign 
commerce, as a motor common carrier. 
By the same application. Denny Ellis. 
Chairman of the Board of Midwestern, 
and a principal stockholder, seeks 
authority to acquire control of said 


rights and property through the 
transaction. Midwestern, a common 
carrier by motor vechicle. is authorized 
under No. MC-128273 and sub-numbers 
thereunder. By certificate issued 
November 18,1980. in MC-144901 (sub- 
IF). Intermodal was granted authority to 
operate as a common carrier 
transporting foodstuffs and agricultural 
commodities as defined by 49 U.S.C. 
section 10526 (a)(6) (except commodities 
In bulk), when moving with foodstuffs, 
in temperature controlled equipment in 
substituted T.O.F.C. service for a portion 
of the through motor carrier movement, 
between point in AZ, CA, IL, IN. 1A. KS, 
MI. MN. MO. NE. OR, WI. and WA, 
restricted to shipments originating at or 
destined to AZ, CA, OR. and WA. 

Note.—Intermodal should be cautioned not 
to begin operations in MC-144901 (Sub-1 F), 
until common control has been approved 

MC-F-14540F. filed December 30, 

1980. BHY TRUCKING. INC. (BHY) (9231 
Whitmore, Street, El Monte, CA 91733)— 
CONTROL—BRUCE’S TRANSPORT 
SERVICE. INC. (Bruce's) (2178 N. 

Ventura Avenue, Ventura, CA 93002). 
Representative: William D. Taylor. 100 
Pine StreeL 25th Floor. San Francisco, 
CA 94111. BHY seeks authority to 
acquire control of Bruce’s through the 
purchase by BHY of all of Bruce’s issued 
and outstanding stock. Jean Howell and 
Roy L Borrow are equal stockholders of 
BHY, and. os a condition to the approval 
and authorization of this transaction. 

Roy L Barrow will be required to join in 
this application as a person in joint 
control. The operating rights to be 
controlled are contained in Bruce's 
permits in MC-139234 and sub-numbers 
thereunder, which authorize the 
transportation of (1) oilfield equipment 
materials and supplies used in the 
drilling, exploration and production of 
oil. between points in Ventura County, 
CA. on the one hand, and. on the other, 
Los Angeles International Airport and 
points in the Los Angeles Harbor 
Commercial Zone, CA, (2) oilfield and 
offshore equipment and materials and 
supplies used in the drilling, exploration 
and production of oil. between points 
Ventura and Los Angeles, Ca. on the one 
hand, and, on the other, Beaumont, TX. 
and points in Harris County. TX. under 
continuing contract(s) with Vetco 
Offshore. Inc., of Ventura, CA. and (3) 
dry barium sulfate . in bulk, between 
points in CA. OK. WA. NV. UT. AR, 

NM. MT. CO. ID. and WY. under 
continuing contract(s) with IMCO 
services, a division of Halliburton 
Company of Long Beach. CA. BHY is a 
motor common carrier pursuant to 
authority issued in MC-138322 and sub¬ 
number thereunder. Condition: 


Authorization and approval of this 
transaction and the issuance of an 
effective notice is conditioned upon the 
prior receipt by the Commission of an 
affidavit signed Roy L Barrow, stating 
that he is in joint control of BHY 
Trucking. Inc., with Jean Howell through 
stock ownership, and that he joins in 
this application. 

Note.—An application for lemporary 
authority has been filed. 

Agatha L. Mergcnovich. 

Secretary. 

(FR Doc tl-awn Filed 1'15-01. • 45 *n| 

BM.UNG cooe 703S-01-y 


Motor Carrier; Decision-Notice 

As indicated by the findings below, 
the Commission has approved the 
following applications filed under 49 
U.S.C 10924.10926.10931 and 10932. 

We find: 

Each transaction is exempt from 
section 11343 (formerly section 5) of the 
Interstate Commerce Act. and complies 
with the appropriate transfer rules. 

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

Petitions seeking reconsideration must 
be filed on or before February 17,1981. 
Replies must be filed within 20 days 
after the final date for filing petitions for 
reconsiderations: any interested person 
may file and serve a reply upon the 
parties to the proceeding. Petitions 
which do not comply with the relevant 
transfer rules at 49 CFR 1132.4 may be 
rejected. 

If petitions for reconsideration are not 
timely filed, and applicants satisfy the 
conditions, if any, which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will indicate that consummation 
of the transfer will be presumed to occur 
on the 20th day following service of the 
notice, unless either applicant has 
advised the Commission that the 
transfer will not be consummated or 
that an extension of time for 
consummation is needed. The notice 
will also recite the compliance 
requirements which must be met before 
the transferee may commenced 
operations. 

Applicants must comply with any 
conditions set forth in the following 
decision-notices on or before February 
26,1981, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect. 
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By the Commission, Review Board Number 
5 , Members Krock. Taylor, and Williams. 

MOFC-78784. By decision of 
December 19.1980 issued under 49 
USC. 10928 and the transfer rules at 49 
CFR Part 1132 Review Board Number 5 
approved the transfer lo Charles Hetzel 
McDonald of Burlington. WV of 
Certificate No. MC-7525 issued 
February 10.1983. to Edgar Head 
McDonald, doing business os E. H. 
McDonald, authorizing the 
transportation in irregular routes of 
livestock and farm and orchard 
products and supplies, between points 
in Hampshire. Grant. Hardy, and 
Mineral Counties. WV, on the one hand, 
and. on the other, points in 
Pennsylvania. Maryland (except 
Baltimore and its Commercial Zone). 
West Virginia, that part of Virginia on 
and north of U.S. Highway GO. and the 
District of Columbia. 

MC-FC-78338. By decision of 
December 5,1980 issued under 49 U.S.C. 
10928 and the transfer rules at 49 C.F.R. 
Part 1151 Review Board Number 5 
approved the transfer to N.A.S.A. 

Freight Express Company. Inc. of No. 
FF-187 issued August 7.1972 to Special 
Forwarding Corp. authorizing the 
operation as a freight forwarder in the 
trdnsportation of general commodities , 
in interstate commerce, between points 
in Cook, Lake. Du Page, and Will 
Counties, IL and Lake County, IN, on 
the one hand, and, on the other, the Port 
of New York District. Applicant s 
representative is: Charles W. Beinhauer. 
85 East End Avenue. 16-E, New York, 

NY 1002 a 

MC-FC-78853. By decision of 
December 18.1980 issued under 49 
U.S.C. 10928 and the transfer rules at 49 
C F.R. 1132 , Review Board Number 5 
approved the transfer to Owners 
Transport, Inc. of Kansas City. MO of 
Certificate No. MC-143701 (Sub-Nos. 1. 
•*F. 4F, 7F. 8F, 11F. 12F, 13F. 18F. 2tF. 

23F. 1-TA. 8-TA. 9-TA. 14-TA, 15-TA, 
3-3TA issued April 5.1979. June 5.1980. 
April 3. 1980, May 1.1980. September 19. 
1980. |uly 25. 1980. August 14.1980, June 
27.1978, November 20.1979. July 30. 

1979, September 12,1979. March 27. 

1980, August 27,1980, and September 18, 
1980, to I lodges Freight Lines, Inc. of 
Kansas City. MO, authorizing the 
transportation of Foodstuffs, (except 
commodities in bulk) in vehicles 
equipped with mechanical refrigeration, 
from the facilities of Inland Storage 
Distribution Center, located at Kansas 
C‘t>\ KS. to points in AL CA. LA. MS, 

NC. SC, VA and WV. Restricted to 
[raffic originating at the facilities of 
Inland Storage Distribution Center and 
destined to the named states. Between 


points and places in the United States. 
Restricted to traffic originating at or 
destined to points of suppliers and/or 
shippers that are customers of Winton 
Sales Company. Between points in the 
State of LA. on the one hand, and. on 
the other, points and places in the states 
cast of the line of ihe States of NM. CO, 
WY and MT. Restricted to traffic moving 
for the account of New Orleans Cold 
Storage & Warehouse Co.. Ltd. Paper 
bags, from the facilities of Westvaco 
Corporation, Bag Division, at New 
Orleans. LA to points in AR. AZ. CA. 

CO. CA. IL. IN. IA. KS, KY. ML MO. NE. 
NM, OH. OK. TN. TX and WI. From 
New Orleans, LA to points in ID. MA. 
NV. NH. NY, OR. PA. WV and WY; and 
Materials used in the production of 
paper bags, (except commodities in 
bulk) from points in AR. AZ, CA. CO, 
GA. IL. IN, IA, KS. KY. MI. MO. NE. NM, 
OH. OK, TN. TX and WI. to New 
Orleans. LA. Sugar, (except in bulk) 
from the facilities of Godchaux- 
Henderson Sugar Company. Inc. at or 
near Reserve and Kenner. LA, to points 
in AL, AR. FL GA. IL. IA. KY. MS. MO. 
NC, OK. SC. TN. TX, VA and WV. 

Sugar, condiments and flavoring 
compounds (except in bulk) from 
Supreme, LA, to points in AL, AR. FL 
CA. IL IN. IA, KS. KY. MD. MS. MO. 

NE. NC, OH. OK. PA. SC. SD. TN. TX, 
VA and WV. Plastic materials and 
commodities used in the manufacture of 
plastic materials (except commodities in 
bulk), from Houston. TX: and Baton 
Rouge, Marksvillc and Lake Charles, LA; 
to points in AL FL GA. IL KY, MN. NC 
OH. PA. SC TN, VA. WI and WV. 
Restricted to the transportation of 
shipments originating at the facilities of 
Jenre Plastics and Southern 
Petrochemical. Inc., and destined to 
points in the named states. Prepared 
animal food and pet supplies and 
materials and supplies used in the 
manufacture and distribution thereof 
(except commodities in bulk), between 
the facilities of Hills Division of Riviana 
Foods. Inc. at or near (a) Topeka. KS; 

(b) Commerce City and Hayward, CA; 
and (c) Miami. FL on the one hand, and, 
on the other, points in the United States 
(except AK. CT. DE, HI. ME. NH, NY. 

MA and VT). Such commodities as are 
dealt in by grocery and food business 
houses , (except commodities in bulk), in 
vehicles equipped with mechanical 
refrigeration, between the facilities of 
Inland Storage Distribution Center, at or 
near Kansas City. KS, on the one hand, 
and. on the other, points in the United 
States (except AK, HI and KS). 

Restricted to the transportation of traffic 
originating at or destined to the named 
facilities. (1) Bananas . and (2) 


agricultural commodities which are 
otherwise exempt from economic 
regulation under 49 U.S.C. 10526(a)(6) 
(formerly Section 203(b)(6) of the 
Interstate Commerce Act), when moving 
in mixed loads with bananas, from the 
facilities of Best Banana, Inc., at or near 
Norfolk. VA. to points in IL MI. OH, NY. 
MA. PA. MD. WV. VA, NC. SC. MO. IN, 
Toronto in the Province of Ontario and 
Montreal in the Province of Quebec, and 
DC. Restricted to the transportation of 
traffic having an immediately prior 
movement by water. (1) Roofing: and (2) 
materials and supplies used in the 
manufacture of roofing, from the 
facilities of Delta Roofing Milts, Inc. a 
Division of Republic Gypsum. Inc., at or 
near Stideli. LA to points in AL AR. FL 
GA. MS and TX. Chemicals used In the 
curing and processing of cement and 
concrete (except commodities in bulk); 
and materials , equipment and supplies 
used in the manufacture, distribution 
and application of the commodities 
above (except commodities in bulk) 
from Baton Rouge. LA to points in AL 
AR. C/V FL GA. KY. LA. MS. NC. OK. 
SC. TN and TX. Fiber board, from the 
facilities of Aurora Paper Board at 
Aurora, IL to Jefferson City. Kansas City 
and Marceline, MO; and lola, Kansas 
City and Topeka. KS. subject to the 
following conditions if any. Applicants* 
representative: Lester C. Arvin, 814 
Century Plaza Building. Wichita. KS 
67202. 

MC-FC-78862. By decision of 
December 24.1980 issued under 49 
U.S.C 10928 and the transfer rules at 49 
C.F.R. 1132, Review Board Number 5 
approved the transfer to Red Ball 
Wrecker and Towing. Inc, Wichita. KS 
of Certificate No. MC-143449 (Sub-1) 
issued August 1,1978 to Red Ball 
Wrecker Service, Inc, Wichita. KS 
authorizing the common carrier 
transportation of wrecked and disabled 
or repossessed vehicles and trailers and 
replacement vehicles and trailers for 
such wrecked or disabled vehicles, In 
wrecker service only, between points in 
KS on the one hand, and, on the other, 
points in AL AZ, AR. CO. CA. IL IA. 

LA, MS, MO. NE. NM. OK. TN. TX and 
UT. Applicant*s representative is: Brad 

T. Murphree (No. 266-2834], Suite 814, 
Century Plaza Bldg., Wichita. KS 67202. 

MC-FC-78864. By decision of 
December 12,1980 issued under 49 

U. S.C. 10926 and the transfer rules at 49 
C.F.R. 1132. Review Board Number 5 
approved the transfer to John L Griffin, 
Sr., d/b/a John Griffin & Son of 
Certificate No. MC-693 issued May 20, 
1941 to Harry B. Niehaus, Jr M and 
effective September 7.1978, transferred 
to Margaret C. Niehaus pursuant to No. 
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MC-FC-77001 authorizing the 
transportation over irregular routes of: 
Machinery and tramrai/s and materials 
and supplies used or useful in the 
erection of tramrails. Between 
Philadelphia. PA. on the one hand. and. 
on the other. New York. NY. Wilmington 
and Worth. DE. and points in New 
Jersey south of a line beginning at 
Atlantic City. NJ. and extending 
ndMhwest to Burlington. NJ. including 
the points named. Metal sponges, 
Between Philadelphia, PA. on the one 
hand, and. on the other. New York. NY. 
and Atlantic City, NJ. Rugs, Between 
Philadelphia. PA. and New York. NY. 
Tanning materials. Between 
WUmingota DE. Newark. NJ, New York. 
NY. and Philadelphia. PA Water 
softeners, filters and purifiers, and % 
materials and supplies , used or useful in 
the erection of these commodities. 
Between Philadelphia, PA, New York. 
NY. Wilmington. DE, and points in New 
Jersey. Refrigerators and refrigerated 
showcases. From Philadelphia, PA. to 
Atlantic City. NJ. and Wilmington. DE, 
with no transportation for compensation 
on return, except as otherwise 
authorized. Applicants' representative 
is: Alan Kahn. 1430 Land Title Building, 
Philadelphia. PA 191110. 

MC-FC-78870. By decision of 
December 9. 1980 issued under 49 U.S.C, 
10928 and the transfer rules at 49 CLF.R. 
1132, Review Board Number approved 
the transfer to Central Texas Bus Lines 
of Certificate of Registration No. MC- 
97113 (Sub-No. 1) issued April 17,1984 
and Certificate of Public Convenience 
and Necessity No. MC-97113 (Sub-No. 2) 
issued April 22.1965 to Texas Electric 
Bus Lines, authorizing the transportation 
of (1) Sub-No. 1, passengers between 
Wasco and Dallas, TX over Texas Hwy 
No. 342, from Dallas to Red Oak via 
Lisbon and Lancaster, then from Red 
Oak to Hillsboro via Sterett. 
Waxahachie. Forreston, Italy and 
Milford over U.S. Hwy 77. then from 
Hillsboro to Waco via Abbott, West Elm 
Mott over U.S. Hwys 77 and 81 and over 
an alternate route from Dallas to Red 
Oak over U.S. Hwy 77 via Ungs 
Boulevard for through buses picking up 
and delivering passengers only in Dallas 
and suburban areas; and (2) Sub-No. 2, 
newspaper and express (except motion 
picture film), when moving in the same 
vehicle and at the same time with 
passengers presently authorized in 
certificate of Registration No. MC-97113 
(Sub-No. 1). between Dallas and Waco, 
TX. serving all intermediate points, from 
Dallas over Texas Hwy 342 to junction 
U.S. Hwy 77. then over U.S. Hwys 77 
and 81 via Hillsboro to Waco and return 
over the same route. Restriction: The 


authority contained in Sub-No. 1 and 
Sub-No. 2 shall constitute a single 
operating right and shall not be 
severable on transfer by sale or 
otherwise. 

MC-FC-78871. By decision of 
December 19.1980 issued under 49 
U.S.C. 10928 and the transfer rules at 49 
C.F.R. 1134. Review Board Number 5 
approved the transfer to Middle 
American Express, Inc. of Certificate 
No. MC-120909 (Sub-3) issued January 
31,1980 to Island Cartage Co., Inc., 
authorizing the transportation of general 
commodities , except those of unusual 
value, classes A and B explosives, 
commodities in bulk, household goods 
as defined by the Commission, and 
commodities requiring special 
equipment, between points in McHenry. 
Lake, Kane, Cook. DuPage. Kendall 
Will Grundy, and Kankakee Counties. 

IL on the one hand, and, on the other, 
points in Madison. St. Clair, and Monroe 
Counties, IL Applicant’s representative 
is: James R. Madler, 120 W. Madison SL 
Chicago. IL 60602. 

MC-PC-78873. By decision of 
December 10,1980 issued under 49 
U.S.C 10928 and the transfer rules at 49 
C.F.R. 1132, Review Board Number 5 
approved the transfer to Jay 
Memmelaor, Sr. d.b.a. Walter H. Delah 
Moving 8 Storage Co. of Bangor. ME of 
Certificate No. MC-116738 issued 
December 1.1978, to Lynwood E. Dolan 
d.b.a. Walter H. Dolan Moving Company 
authorzing the transportation of 
household goods between points and 
places in ME. and points and places in 
MA and NH. Subject to the following 
conditions: If any. Applicant's 
representative: Clare Hudson Payne. 

P.O. Box 1210, Bangor. ME 04401. 

MC-FC-78875. By decision of 
December 18,1980 issued under 49 
U.S.C. 10928 and the transfer rules at 49 
C.FJI. 1134, Review Board Number 5 
approved the transfer to Gilbert Truck 
Lines, Inc., Western of Permit No. MC- 
134959 and (Sub-Nos. 1. 3.10 and 11) 
issued to Ben-K Trucking. Inc., 
authorizing the transportation of Feed 
and feed ingredients (except 
commodities in bulk, in tank vehicles). 
From points in IA. MO. KS, IL TX, NM. 
and OK to points in Weld. Pueblo. Rio 
Grande, and Denver Counties. CO. with 
no transportation for compensation on 
return except as otherwise authorized. 
From points in Weld, Pueblo, Rio 
Grande, and Denver Counties, CO, to 
points in TX, NM, and OK. with no 
transportation for compensation on 
return except as otherwise authorized. 
From points in IL IA. KS, and MO to 
points in CO (except points in Denver, 
Pueblo, Rio Grande and Weld Counties). 


KS, NE, NM, OK and TX. with no 
compensation on return except as 
otherwise authorized From Denver. CO, 
to points in KS, NE and WY, with no 
transportation on return except as 
otherwise authorized. Restriction: The 
operations authorized herein are limited 
to a transportation service to be 
performed, under a continuing contract, 
or contracts with Feed Products. Inc. (1) 
Magnasium oxide, From the facilities of 
Basics. Inc, located at or near Cabbs. 
NV. to points In CO. NM. KS. OK. WY. 
TX. NE and UT with no transportation 
for compensation on return except as 
otherwise authorized. (2) Animal feed 
supplements. From Lee's Summit, MO. 
to Denver. CO. with no transportation 
for compensation on return except as 
otherwise authorized. (3) Agriculture/ 
chemicals. From Kansas City, MO. to 
Denver. CO. with no transportation for 
compensation on return except as 
otherwise authorized (4) Soda 
bicarbonate, TlFrom points in 
Sweetwater County. WY, to points in 
CO. with no transportation for 
compensation on return except as 
otherwise authorized. (5) Sodium 
bentonite. From points in Weston 
County, WY, to points in CO. with no 
transportation for compensation on 
return except as otherwise authorized. 
(6) Baling wire. From Pueblo, CO, to 
points in WY and NM, with no 
transportation for compensation on 
return except as otherwise authorized. 
Restriction: T>e operations authorized 
under (6) above ar$ limited to a 
transportation service to be performed, 
under a continuing contract, or 
contracts, with Van Waters h Rogers, of 
Denver. CO. Restriction: The authority 
granted in parts (1) through (8) herein is 
restricted against the transportation of 
commodities In bulk, in tank vehicles. 
Feed and feed ingredients (except in 
bulk in tank vehicles, and except in 
vehicles equipped with mechanical 
refrigeration), From Greeley. CO, to 
points in AZ, AR. IL IN. IA. KS. KY. LA, 
ML MN. MS. MO. NE. NM. ND. OH. OK, 
SD. TN, TX. and Wl with no 
transportation for compensation on 
return except as otherwise authorized 
Restriction: The authority granted herein 
is limited to a transportation service to 
be performed, under a continuing 
contract, or contracts, with American 
Commodity Corporation, of Marshall. 
MO. Feed and feed ingredients (except 
commodities in bulk, in tank vehicles). 
From Houston. TX and Denver and Ft 
Collins, CO. to points in NM and UT. 
From Minneapolis. MN. points In AR. 
UT. TX and points in Butte and 
Lawrence Counties. SD, to points in NE 
and CO. From points in Converse, 
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Crook, Natrona. Sweetwater, and 
Weston Counties. WY. Eddy County, 
KM. Otoe County. NE. and Woodbury 
County. IA, to points in KS, OK, NE, TX, 
CO. NM, and UT. From points in Adams 
and Cass Counies, NE. to points in CO 
and UT; transportation service to be 
performed under a continuing 
contract(s) with Feed Products, Inc., of 
Denver. CO. Applicant's representative 
is: Charles J. Kimball. 350 Capitol Life 
Center. 1600 Sherman St., Denver, CO 
80203. 

MC-FC-78876. By decision of 
December 17,1980, issued under 49 
U.S.C. 10931 or 10932 and the transfer 
rules at 49 C.F.R. 1132, Review Board 
Number 5 approved the transfer to R&M 
Services, Inc. of City of Industry. CA of 
Certificate of Registration No. MG- 
120782 (Sub-No. 1) issued July 14.197a 
to Huskie Freightways. Inc. evidencing a 
right to engage in transportation in 
interstate commerce corresponding in 
scope to Decision No. 60397, as 
amended by Decision No. 74082, and 
transferred by Decision No 7659a dated 
July 12,1960, May 7,1968 and December 
23,1969 issued by the Public Utilities 
Commission of the State of California 
authorizing general commodities in an 
area including the central portion of Los 
Angeles County, in the State of CA. 
Applicant's representative is: William 
Davidson. 2455 E 27th St., Los Angeles, 
CA 9005a TA application has not been 
filed. Transferee holds no authority. 

MC-FC-78879. By decision of 
December 19,1980 issued under 49 
U.S.C. 10928 and the transfer rules at 49 
C.F.R. Part 1132, Review Board Number 
5 approved the transfer to David E. 

Bailey, an individual, dba David Bailey 
Trucking, of Auburn, IL of Certificate 
No. MC-69981 and the subs thereunder 
to Austin W. Hulcher. an individual, dba 
Hulcher Trucking, of Virden. IL, 
authorizing the transportation in MC- 
69981 of washing machines, ironers, and 
supplies and parts therfore, from 
Newton, Iowa, to specified counties in 
Illinois, serving no intermediate points 
on the the regular route specified below, 
an follows: from Newton over Iowa 
Highway 14 to junction Iowa Highway 
163. thence over Iowa Highway 163 to 
O.ikaloosa, Iowa, thence over U.S. 
Highway 63 to Ottumwa, Iowa, thence 
over U.S. Highway 34 to MounJ 
Pleasant, Iowa, thence over U.S, 

Highway 218 to Keokuk, Iowa, thence 
across the Mississippi River, and thence 
over irregular routes to points in Adams. 
Bond. Brown, Calhoun, Cass. Christina, 
Clinton, Fayette, Fulton, Greene, 

Hancock, Jersey, Logan, Macoupin, 
Madison, Marion, Mason, McDonough, 
Menard, Montgomery, Morgan. Moultrie. 


Pike. Sangamon. Scott. Shelby. 

Tazewell, and Washington Counties, Ill.; 
and return with no transportation for 
compensation except as otherwise 
authorized from points in the above- 
specified Illinois Counties over 
irregular routes to Keokuk, thence over 
the above-specified route to Newton. 
Irregular routes: Washing machines, 
ironers, and supplies and parts therefor. 
From Newton. Iowa, to points in 
Champaign. Clark. Coles, Crawford, 
Cumberland, DeWitt, Douglas. Edgar. 
Effingham, Henderson, Henry. Jasper. 
Knox, Macon. Mercer, Piatt, Rock 
Island. Stark, Vermillion. Warme. and 
Whiteside Counties. HE with no 
transportation for compensation on 
return except as otherwise authorized. 
Laundry driers and home deep freezers 
and parts thereof. From Newton, Iowa, 
to points in Adams, Bond. Brown. 
Calhoun. Cass. Champaign. Christian, 
Clark, Clinton, Coles. Crawford, 
Cumberland. DeWitt, Douglas, Edgar. 
Effingham. Fayette. Fulton, Greene. 
Hancock. Henderson. Henry, Jasper, 
Jersey, Knox, Logan, Macon. Macoupin, 
Madison. Marion, Mason, McDonough, 
Manard, Mercer, Montgomery. Morgan, 
Moultrie, Piatt. Pike, Rock Island. 
Sangammon, Scott. Shelby, Stark. 
Tazewell. Vermillion. Warren. 
Washington, and Whiteside Counties, 

111., with no transportation for 
compensation on return except as 
otherwise authorized. Laundry driers, 
freezers, washing machines, ironers, 
and ranges, and parts thereof, From 
Newton, Iowa, to points in Peoria and 
Woodford Counties, Ill., with no 
transportation for compensation on 
return except as otherwise authorized. 
Ranges and parts thereof, From Newton. 
Iowa, to points in Adams, Bond. Brown, 
Calhoun. Cass. Champaign, Christian. 
Clark. Clinton. Coles, Crawford, 
Cumberland, DeWitt, Douglas, Edgar. 
Effingham, Fayette, Fulton, Greene. 
Hancock. Henderson, Henry, Jasper, 
Jersey, Knox, Logan. McDonough. 

Macon. Macoupin, Madison, Marion. 
Mason. Manard. Mercer, Montgomery, 
Morgan. Moultrie, Piatt, Pike, Rock 
Island, Sangamon. Scott. Shelby. Stark. 
Tazewell, Vermillion. Warren. 
Washington, and Whiteside Counties, 

IL, with no transportation for 
compensation on return except as 
otherwise authorized. Underground 
water main pipe and fittings and fire 
hydrants and fittings. From Springfield, 
IL, to South Lineville. MO. and to points 
in Iowa on and east of U.S Highway 169. 
with no transportation for compensation 
on return except as otherwise 
authorized. Electric garbage disposal 
units , From Newton. Iowa, to points in 


Adams, Bond. Brown. Calhoun. Cass, 
Champaign. Christian, Clark, Clinton. 
Coles. Crawford, Cumberland, DeWitt. 
Douglas, Edgar. Effingham. Fayette, 
Foulton. Greene, Hancock. Henderson. 
Henry. Jasper. Jersey, Knox, Logan, 
McDonough. Macon, Macoupin. 
Madison, Marion, Mason. Menard, 
Mercer, Montgomery. Morgan, Moultrie, 
Peoria. Piatt. Pike, Rock Island, 
Sangamon. Scott, Shelby. Start Tazwell, 
Vermillion, Warren, Washington. 
Whiteside, and Woodford Counties, IL, 
with no transportation for compensation 
on return except as otherwise 
authorized. In MC 69981 (Sub-14) 
washing machines, dishwashers, 
laundry dryers , and food waster 
disposers. From the facilities of the 
Maytag Company at Newton. Iowa, to 
points in McLean and Schuyler 
Counties, IL, with no transportation for 
compensation on return except as 
otherwise authorized, in MC 69981 (Sub- 
15), (1) Washing machines, dishwashers , 
laundry dryers, and food waste 
disposers. From the facilities of the 
Maytag Company located at Newton, 

LA, to points in Alexander. Clay, 
Edwards. Franklin. Gallatin. Hamilton. 
Hardin, Jackson, Jefferson, Johnson, 
Lawrence. Massae. Monroe. Perry. Pope, 
Pulaski. Randolph. Richland. Saline, St. 
Clair. Union. Wabash. Wayne. White 
and Williamson Counties. IL. (2) 
Dishwashers, From the facilities of the 
Maytag Company located at Newton. 

IA. to points in Adams. Bond. Brown. 
Calhoun. Cass. Champaign. Christian. 
Clark, Clinton. Coles, Crawford. 
Cumberland. DeWitt. Douglas, Edgar, 
Effingham, Fayette, Fulton. Greene, 
Hancock, Henderson, Henry, Jasper, 
Jersey. Knox. Logan. McDonough. 

Macon. Macoupin, Madison, Marion. 
Mason, Menard. Mercer. Montgomery, 
Morgan. Moultrie, Piatt. Peoria, Pike. 
Rock Island, Sangamon. Scott, Shelby. 
Stark, Tazewell, Vermillion. Warren, 
Washington, Whiteside, and Woodford 
Counties, IL If transferee desires to 
become an applicant in the transferor's 
pending proceeding docket No. MC- 
60981 (Sub-No. 13) upon consummation 
of the transfer, an appropriate request 
for substitution of transferee as 
applicant should be filed jointly by 
transferor and transferee. Application 
for TA has not been filed. Transferee 
presently holds no authority from the 
Commission. Applicant's representative 
is: Robert T. Lawley, Attorney, 300 
Reisch Building, Springfield, IL 62701, 
217-544-5468. 

MC-FC-78881. By decision of 
December 19,1980 issued under 49 
U.S.C. 10926 and the transfer rules at 49 
C.F.R. 1132 Review Board Number 5 
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approved the transfer to Lone Star Bus 
Lines. Incx, of Bowie. TX. Certificate No. 
MC-110688 (Sub-No. 4) issued 
November 4.1900 to Central Texas Bus 
Lines. Inc., of Waco. TX authorizing the 
transportation, over regular routes, in 
interstate or foreign commerce, of (1) 
passenger* ond their baggage, and 
express and newspapers, in the same 
vehicle with passengers, between Tyler, 
TX. and Lufkin, TX. serving 09 through 
Jacksonville and Tusk. TX. to Lufkin and 
return over the same route, and (2) 
passengers and their baggage, and 
express newspapers and mail in the 
same vehicle with passengers and their 
baggage, and express newspapers, and 
mail, in the same vehicle with 
passengers, between Lufkin. TX and 
Beaumont. TX, serving all intermediate 
points over U.S. Hwy 09 froiti Lufkin to 
Beaumont. Applicant's representative ir. 
Mike Cotten. P.O. Box 1146, Austin. TX 
78707. 

MC-PC-78883. By decision of 
December 12.1980 issued under 49 
U.S.C. 10920 and the transfer rules at 49 
C.F.R. 1132. Review Board Number 5 
approved the transfer to Elmer W. 
Bergen of Canby, OR. of Permit No. MC 
140027 (Sub-1) issued August 23.1970 to 
Tri State Trucking Service. Inc. of 
Wilsonvillc. OR authorizing 
transportation in interstate or foreign 
commerce over irregular routes, 
transporting wine, (a) from Chicago. IL, 
to Portland, OR. with no transportation 
for compensation on return except 88 
otherwise authorized and limited to a 
transportation service to be performed, 
under a continuing contract, or 
contracts, with Spear Beverage 
Company, of Portland. OR: and (b) from 
New York and Hammondsporl. NY, and 
points in Nassau and Suffolk Counties. 
NY, to Portland, OR. with no 
transportation for compensation on 
return except as otherwise authorized, 
and limited to a transportation service 
to be performed, under a continuing 
contract or contracts, with A1 C. Giusti 
Wine Company, or Portland, OR. 
Applicant's representative is: Philip G. 
Skofstad. 1525 N.E. Weidler. Portland. 
OR 97232, (503) 288-8141. 

MC-FC-78887. By decision of 
December 19.1980 issued under 49 
U.S.C. 10928 and the transfer rules at 49 
CFR Part 1132. Review Board Number 5 
approved the transfer to Lake Country 
Farms, Inc., of Rice, MN. of Permit No. 
MC-143393 issued September 21.1978 to 
Jack Frost. Inc., of St. Cloud, MN. 
authorizing the transportation of 
agricultural limestone from Lisbon 
(Waukesha County) and Sussex. W1 to 
points in Minnesota, subject to the 
following conditions: The authority is 


limited to a transportation service to be 
performed under a continuing 
contract(s) with Vulcan Materials Co., of 
Sussex, WT Carrier must conduct 
independently its for-hire motor carrier 
activities and its other activities. Carrier 
must maintain separate records for its 
for-hire motor carrier activities and its 
other activities. Applicant's 
representative is: Norh Marthaler. Rt. 2, 
Rice. MN 58387. 

MC-FC-78892. By decision of 
December 19.1980, issued under 49 
U.S.C. 10928 and the transfer rules at 49 
CFR 1132, Review Board Number 5 
approved the transfer to Bendan 
Trucking Corp., of Yonkers, NY. of 
Certificate Nos. (1) MC-19181 issued 
June 29.1966 to Cap Motor Lines. Inc., of 
Woodside. Queens County. NY 
authorizing the transportation, over 
irregular routes, of such merchandise as 
is usually dealt in by wholesale and 
retail chain variety stores, between New 
York. NY on the one hand, and, on the 
other, Perth Amboy. NJ. and points in 
Essex, Hudson, and Union Counties, N|, 
and (2) MC-39181 (Sub-No. 2), issued 
March 29.1971, to Cap Motor Lines, Inc., 
of Woodside, Queens County. NY, 
authorizing the transporting of, over 
irregular routes, electrical goods, 
equipment and supplies, between New 
York. NY. and Hoboken, NJ, on the one 
hand. and. on the other, points in New 
Jersey and New York within 50 miles of 
Hoboken. NJ. and those in New Jersey 
and New York within 50 miles of New 
York, NY, restricted in (2) against the 
transportation to. or for the use of 
manufacturers of paper, subject to the 
approval of the United States District 
Court for the Eastern District of New 
York in bankruptcy proceedings Docket 
No. 77 B 855 and the latter's approval of 
the cancellation of an agreement dated 
November 17.1977. for sale of the 
involved authorities to Posa. Inc., of 122- 
124 Kingsland Avenue, Brooklyn, NY, as 
subsequently assigned to). Posa. Inc., of 
One North First Street. Fulton, NY. 
Applicant's representative is: Harold L. 
Reckson. 38-28 Halsey Road. Fair Lawn. 
NJ 07410. 

MC-FC-78894. By decision of 
December 29.1980 issued under 49 
U.S.C. 10928 and the transfer rules at 49 
CFR 1132, Review Board Number 5 
approved the transfer to Cantiay 
Transportation, Inc.. Los Angeles, 
California of a portion of Certificate No. 
MC-23939 (Sub-No. 1) issued June 9. 

1972 to Ashbury Transportation Co., Los 
Angeles. California authorizing the 
transportation set forth in the Appendix 
hereto: “See attached Exhibit" subject to 
the following conditions: Applicant's 
representative is: Robert W. Hancock. 


1545 Wilshire Blvd.. No. 608, Los 
Angeles, California. (213) 483-4700. 

MC-FC-78895. By decision of 
December 19,1980, issued under 49 
U.S.C. 10926 and the transfer rules at 49 
CF.R, 1132. Review Board Number 5 
approved the transfer to Mil-Co 
Trucking, Inc., of West Unity, OH. of 
Certificate No. MC-144438 (Sub-No. 3) 
issued April 30.1979 to County Line 
Tracking, Inc^ of Archbold, OH, 
authorizing the transportation of (1) new 
furniture, from Archbold, Ohio, to points 
in the United States (excluding Alaska 
and Hawaii); and (2) returned shipments 
of new furniture, and equipment, 
materials , and supplies used in the 
manufacture and distribution of 
furniture, from points in the United 
States (excluding Alaska and Hawaii), 
to Archbold, Ohio. RESTRICTION: The 
service authorized In (1) and (2) above is 
subject to the following conditions: Said 
operations are restricted against the 
transportation of lumber (except 
plywood and veneer) from points In 
Alabama. Arkansas, Florida, Georgia. 
Louisiana. Oklahoma. South Carolina. 
Tennessee, and Texas, to Archbold. 
Ohio and flakeboard from Crossett, Ark. 
and Gloster and Louisville, Miss., to 
Archbold. Ohio. Said operations ore 
restricted to the transportation of traffic 
originating at points tn the United States 
(excluding Alaska and Hawaii), and 
destined to Archbold. Ohio, in the 
transportation of lumber, lumber 
products, and cartons. (3) Furniture 
parts and furniture stack, from 
Archbold, Ohio, to points in the United 
States (excluding Alaska and Hawaii), 
(4) New furniture, furniture parts, and 
furniture stock , from Stryker. Ohio, to 
points in the United States (except 
Alaska and Hawaii); and (5) Returned 
shipments of new furniture, and 
equipment, materials . and supplies used 
in the manufacture and distribution of 
furniture (except commodities in bulk), 
from points in the United States (except 
Alaska and Hawaii), to Stryker. Ohio- 
(0) Uncrated tubular steel scaffolding 
and accessories , uncrated boarding 
ramps , uncrated maintenance stands, 
and uncrated baggage loading stands, 
(1) between Archbold. Ohio, on the one 
hand, and. on the other, points in the 
United States (excluding Aluskn and 
Hawaii), (b) Between points in the 
United States (except Alabamu. Alaska. 
Florida, Georgia, Hawaii, Indiana. 
Louisiana. Mississippi, North Carolina, 
South Carolina, and Tennessee). (7) 
Agricultural machinery, implements, 
and parts, as described in Appendix XU 
to the report on Descriptions in Motor 
Carrier Certificates. 60 M.C.C 209, 
except those requiring the use of special 
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equipment, (1) between the site of the 
Yoder A Frey, lnc„ auction yard, located 
near Archbold, Ohio, on the one hand, 
and. on the other, points in Illinois, 
Pennyalvania, and Wisconsin. 

Restriction: The operations authorized 
in (7)(a) above shall be restricted to the 
transportation of traffic originating at 
and destined to the above-described 
points, fb] Between the site of the Yoder 
ft Frey. Inc., auction yard, located 
approximately one and one quarter 
miles northwest of Archbold, Ohio, on 
an unnumbered county road, on the one 
hand. and. on the other, points in 
Arkansas, Indiana. Iowa, Kentucky. 
Michigan. Missouri, New York, North 
Carolina. Tennessee, and West Virginia. 

MC-FC-78897. By decision of 
December 24,1980 issued under 49 
U.S C 10926 and the transfer rules at 49 
CLF-R. Part 1132, Review Board Number 
5 approved the transfer to Western 
Moving and Storage, Inc. of Certificate 
No. MC-105353 (Sub. No. 2) issued April 
25,1968. to Merritt Packing & Crating 
Service, Inc. authorizing the 
transportation of household goods as 
defined by the Commission between 
Denver, CO. and points within 25 miles 
of Denver on the one hand, and, on the 
other, Kansas City. MO, and points in 
KS and NE. Applicant's representative 
is: Truman A. Stockton, Jr., The 1650 
Grant St. Bldg., Denver. CO 80203, (303) 
561-4273. 

MC-FC-789Q2. By decision of 
December 24,1980 issued under 49 
US.C 10928 and the transfer rules at 49 
CJ\R. 1132, Review Board Number 5 
approved the transfer to Dill A Beasley, 
Inc^ of Linden, TN. of Certificate No. 
MC-140123 (Sub-Nos. 2. 5F. and 0F) 
issued July 8, 1977, September 2a 1979. 
and March 17.1980. respectively to 
Cmham Transfer. Inc., of Linden. TN. 
authorizing the transportation of (1) 
railroad tics, railroad crossing blanks . 
timber, poles, pilings, crossarms . 
pallets, pallet parts and lumber 
generally, from to and between defined 
areas in AL, GA. IL IN, KY. MS. MO. 

NC. SC. TN, VA and WV. and (2) steel 
tubing, steel coils and steel bars from 
Chicago, IL to the facilities of linden 
Products Company at or near Linden. 

*N, as more fully described in the 
Certificate MC 140123. Sub-2, 5F and 6F. 
Applicants* representative is: Roland M. 
howell. 618 United American Bank 
Building. Nashville. TN 37219. 

Transferee presently holds no authority 
[ rom *he Commission. An application 
** been filed for a temporary authority 
lease under 49 U.S.C. 11347. 

MC-FC-78909. By decision of 
Uecember 30,1980, issued under 49 

^ C 10928 and the transfer rules at 49 


C.F.R, 1132, Review Board Number 5 
approved the transfer to Les Autobus De 
L'Estrie. Inc^ of Sherbrooke. Quebec, 
Canada of Certificate No. MC-143314, 
142475 (Sub-No. 1). and MC-124827 
issued to Autobus St. Denis. Inc.. and 
Transfer Co„ (same address), 
authorizing the transportation of 
passengers and their baggage, in the 
same vehicle with passengers, in round 
trip charter operations, beginning and 
ending at ports of entry on the United 
States-Canada Boundary line located in 
Alexandria Bay and Rouses Point N.Y., 
Richford, Derby Line, and Norton Mills. 
Vt., Beecher Falls, N.H., and Cobum 
Gore. Maine, and extending to points in 
the United States (except Alaska and 
Hawaii). Restriction: The authority 
granted herein is restricted to the 
transportation of traffic originating at 
and destined to points in Province of 
Quebec, Canada. Passengers and their 
baggage, in special and charter 
operations, from points on the United . 
States-Canada Boundary line located in 
Maine, Michigan. New Hampshire. New 
York, and Vermont, to points in the 
United States [except Alaska and 
Hawaii), with no transportation for 
compensation on return except as 
otherwise authorized. Restriction: The 
operations authorized herein are 
restricted to the transportation of 
patrons and their baggage originating at 
Sherbrooke in the Province of Quebec, 
Canada. Passengers and their baggage, 
in round trip charter operations, 
beginning at Ports of Entry on the United 
States-Canada Boundary line located in 
Michigan. New York, Vermont. New 
Hampshire, and Maine, and ending at 
Ports of Entry located along the southern 
United States-Canada Boundary line, 
and extending to points in the United 
States, except those in Alaska and 
Hawaii. Applicant's representative: W. 
Norman Charles. P.O. Box 724. Glens 
Falls. NY, 12801. TA lease is not sought. 
Transferee is not a carrier. 

Agatha L Mergonovich, 

Secretary. 

pn Doc §1-2*2* RW 1~§S~S1: *4» «a| 

01 LUNG coot 7U5-41-M 


Motor Carrier Permanent Authority 
Decisions; Decision-Notice 

The following applications, filed on or 
after July 3.1980, are governed by 
Special Rule 247 of the Commission's 
Rules of Practice, see 49 CFR 1100.247. 
Special Rule 247 was published in the 
Federal Register of July 3,1980. at 45 FR 
45539. For compliance procedures, refer 
to the Federal Register Issue of 
December 3.1980, at 45 FR 80109. 


Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.247(B). A copy of any 
application, together with applicant'* 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exeption of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act Each 
applicant is fit, willing, and able to 
perform the service proposed, and to 
conform to the requirements of Title 49, 
Subtitle IV, United States Code, and the 
Commission's regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

In the absence of legally sufficient 
interest in the form of verified 
statements filed on or before February 
17.1981 (or, if the application later 
becomes unopposed) appropriate 
authorizing documents will be issued to 
applicants with regulated operations 
(except those with duly noted problems) 
and will remain in full effect only as 
long as the applicant maintains 
appropriate compliance. The unopposed 
applications involving new entrants will 
be subject to the issuance of an effective 
notice setting forth the compliance 
requirements which must be satisfied 
before the authority will be issued. Once 
this compliance is met the authority will 
be issued. 

On or before March 30,1981, an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All Applications arc for authority to 
oeprate as a motor common carrier in 
Interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
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where service i» for n named shipper “under 
contract'*. 

Volume No. OP5-02 

Decided: January 5,1981. 

By the Commissi an. Review Board No. 1. 
Members Carle ton, Joyce, and Jones. 

MC 40978 (Sub-8lF). filed December 8. 
1980. Applicant: CHAIR CITY MOTOR 
EXPRESS CO., a corporation. 3321 South 
Business Drive. Sheboygan. Wl 53081. 
Representative: Daniel R. Dineen. 710 
North Plankinton Avenue, Milwaukee. 
WI 53203. Transporting (1) office 
furniture and office equipment, and (2) 
parts and supplies for the commodities 
in (1) between points in Dodge County. 
Wl. on the one hand. and. on the other, 
points In CT. DE, MD. NJ. NY. PA. and 
DC 

MC 52979 (Sub-24F). filed December 8. 
1900. Applicant: HUNT TRUCK LINES, 
INC.. West High Street. Rockwell City. 

IA 50579. Representative: William L 
Fairbank. 1980 Financial Center. Des 
Moines, IA 50309. Transporting (1) 
cylinders . manifolds, and cranes, and (2) 
materials used in the manufacture of the 
commodities In (1), between Pocahontas, 
IA. on the one hand. and. an the other, 
points tn IL. MI. MN, MO. and Wl. 

MC 98079 (Sub~4F), filed December 16, 
I960. Applicant: MIUivR BROS., INC., 
306 North 8th Ave., Greeley, CO 80831, 
Representative: Charles J. Kimball. Suite 
350,1600 Sherman. Denver, CO 80203. 
Transporting, over regular routes, 
general commodities (except 
commodities in bulk, classes A and B 
explosives, household goods as defined 
by the Commission, and commodities 
requiring the use of special equipment), 
(t) between Denver, CO, and The 
Rawhide Energy Project of Tbo Platte 
River Power Authority at or near 
Buckeye, CO. serving the intermediate 
and off-route points of Loveland, Ft 
Collins, Wellington. Livermore and Red 
Feather Lakes, (a) from Denver over 
Interstate Hwy 25 (also U.S. Hwy 87) to 
junction Colorado Hwy 14. then over 
Colorado Hwy 14 to function U.S. Hwy 
287. then over U*S. Hwy 287 to Junction 
County Road No. 9, aka Buckeye Road, 
near Livermore. CO. and then over 
Buckeye Road to junction County Road 
No. 82. then over County Road No. 62 to 
the Rawhide Energy Project of The 
Platte River Power Authority and return 
over the same route, (b) from Denver 
over US. Hwy 287 to junction County 
Road No. 9. aka Buckeye Road, near 
Livermore. CO. then over Buckeye Road 
to junction with County Road No. 82, 
then over County Road No. 82 to the 
Rawhide Energy Project of The Platte 
River Power Authority, and return over 
the same route, (b) between Denver. CO. 


and Ault. CO, serving intermediate 
paints, from Denver over US Hwy 85 to 
Ault and return over the same route, (3) 
between Ft. Collins. CO. and The 
Rawhide Energy Project of The Platte 
River Authority at or near Buckeye. CO. 
serving the off-route points of Livermore 
and Red Feather Lakes. CO, from Ft. 
Collins over US Hwy 287 to junction 
County Road No. 9 aka Buckeye Road 
near Livermore, CO, then over Buckeye 
Road to junction County Road No. 62. 
then over County Road No. 82 to the 
Rawhide Energy Project of The Platte 
River Authority. 

Note. —Applicant seeks conversion of its 
Certificate of Registration MC 98979 (Sub 1) 
to a certificate of public convenience and 
necessity. 

MC 100398 (Sub-109lF), filed 
December 17.1980. Applicant: 
NATIONAL TRAILER CONVOY. INC, 
705 South Elgin. Tulsa, OK 74120. 
Representative: Gayle Gibson (address 
same as applicant). Transporting pulp, 
paper, or allied products as described in 
Item 26 of the Standard Transportation 
Commodity Code Tariff, between 
Washington County. MS, on the one 
hand, and, on the other, points in the 
US (except AK and HI). 

MC 135469 (Sub-9F), filed December 8, 
1980. Applicant: HAWKEYE 
TRANSPORT CO., a corporation. 601 
Front Street, P.O. Box 126, Stanwood, IA 
52337. Representative: Carl E. Munson. 
469 Fischer Building. Dubuque. IA 52001. 
Transporting concrete products, from 
Stanwood. IA. to points in IL, KS, MN. 
MO. and WL 

MC 144676 (Sub-27F). filed December 

18.1980. Applicant: AMERICAN 
FREIGI IT SYSTEM. INC, 9393 West 
110th Street, Overland Park. KS 66210. 
Representative: Harold H. Cokey (same 
address as applicant). Transporting 
general commodities (except household 
goods as defined by the Commission 
and classes A and B explosives), serving 
points in MO and OK as off-route points 
in connection with carrier** otherwise 
authorized regular-route service. 

MC 144999 (Sub-4F), filed December 8, 
1980. Applicant: JEM TRUCKING CO.. 
INC.. P.O. Box 217. Wllkesboro. NC 
28697. Representative: Fred W. Johnson. 
Jr., P.O. Box 22807, Jackson. MS 39205. 
Transporting meats ., meat products, 
meat byproducts, and articles 
distributed by meat packing houses 
between points in the U.S., under 
continuing contract(s) with Carolina 
Meat Processors. Inc., of Holly Ridge, 
N.C 

MC 145018 (Sub«17F), filed December 

8.1980. Applicant: NORTHEAST 
DELIVERY. INC., P.O. Box 127. Taylor. 
PA 18517. Representative: Daniel W. 


Krane. Box 62a 2207 Old Gettysburg 
Rd.. Camp Hill. PA 17011. Transporting 
general commodities (except household 
goods, as defined by the Commissi on, 
ond classes A and B explosives), 
between Binghamton. Johnson City and 
Vestal, NY; Linden. NJ: and Calvert City, 
KY. on the one hand. and. on the other, 
points in the U.S. 

MC 147338 (Sub-2F). Hied December 

15.1980. Applicant: POWER 
PACKAGING TRANSPORTATION 
CORP.. 1150 Powis Road, West Chicago, 
IL 60185. Representative: Abraham A. 
Diamond, 29 South LaSalle Street, 
Chicago, IL 60603. Transporting (1) food 
or kindred products, as described in 
Item 20 of the Standard Transportation 
Commodity Code, and (2) material 
equipment and supplies used in the 
manufacture and distribution of the 
commodities described in (1). between 
points in the U.S. 

MC 150019 (Sub-3F). Tiled December 

18.1980. Applicant: EDWARD E. 
GARBER, d.b.a. CUSTOM 
TRANSPORT. 6600 Sweet Air Lane. 
Sykesville, MD 21784. Representative: R. 
Emery Clark. 366 Executive Building. 
1030 Fifteenth Street N.W.. Washington, 
D.C 20005. Transporting such 
commodities as are dealt in or used by 
grocery stores and food business 
houses, between Baltimore. MD, and 
points in Baltimore and Howard 
Counties. MD, on the one hand. and. on 
the other, points in the U.S. (except AK 
and HI). 

MC 1531585F, filed December 12,198a 
Applicant: KELLY TRUCKING CO.. 
INC, 162 Grand Avenue, Elmhurst, IL 
6012a Representative: Barry Weintraub. 
Suite 800.8133 Leesburg Pike, Vienna, 
VA 22180. Transporting general 
commodities (except household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), for 
the U.S. Government, between points in 
the United States. 

MC 153249F. filed December 12,1980. 
Applicant: TRANS-SERVICE. INC . 1306 
East Webbs Avenue. Burlington. NC 
27215. Representative: J. G. Dail. Jr.. P.0. 
Box LL. McLean. VA 22101. Transporting 
passengers and their baggage, in charter 
operations, beginning and ending at 
points in Alamance and Orange 
Counties. NC and extending to points in 
CA. MD. SC TN. VA. and DC. 

Volume No. OP5-04 

Decided: January 7.1961. 

By the Commission. Review Board No. 1. 
Members Carle Ion. Joyce and Jones 

MC 35628 (Sub-44lF). filed December 
19. I960. Applicant: INTERSTATE 
MOTOR FREIGHT SYSTEM. 110 Ionia 
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Avenue. N.W.. P.O. Box 175, Grand 
Rapids. Michigan 49501. Representative: 
Michael P. Zell (same address as 
applicant). Transporting general 
commodities (except those of unusual 
value, classes A & B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), 
between those points In the U.S. in and 
east of TX. OK. CO. WY. and MT. 

MC 63838 (Sub-14 F). Bled December 
U, 1980. Applicant: BOLUS MOTOR 
LINES. INC., 700 North Keyser Avenue. 
Scranton, PA 18508. Representative: 
Joseph A. Keating. Jr.. 121 South Main 
Street. Taylor, PA 18517. Transporting 
(1) confectionery, from Scranton and 
Duryea, PA, to points in the U.S., and (2) 
materials, equipment, and supplies used 
in the manufacture and distribution of 
confectionery, in the reverse direction. 
MC 110098 (Sub-189F)< Bled December 

24.1980. Applicant: ZERO 
REFRIGERATED LINES, a corporation, 
1400 Ackerman Road. Box 20380, San 
Antonio, TX 78220. Representative: T. 

W. Cothrcn (same address as applicant). 
Transporting such commodities as are 
dealt in or used by food business houses 
(except in bulk), between points in the 
U.S. in and west of ML OH, IN. IL MO, 
AR, and LA. 

MC 110878 (Sub-47F), filed December 

11.1980. Applicant: ARGO TRUCKING 
CO,. INC., P.O. Box 955. Eiberton, GA 
30635. Representative: Sol H. Proctor, 

1101 Blackstone Building, Jacksonville, 

FL 32202. Transporting granite, from 
Eiberton, GA. to Harrison. NJ. 

MC 118468 (Sub-70F). filed December 

22.1980. Applicant: UMTHUN 
TRUCKING CO., a corporation. 910 
South Jackson SL, Eagle Grove, IA 
50533. Representative: William L 
Fairbank, 1980 Financial Center. Dcs 
Moines. IA 50309. Transporting lumber ; 
lumber products and wood products, 
between points in the U.S., under 
continuing contract(s) with R. D. 

Johnson Lumber. Inc., of Northfield, IL 

MC 119908 (Sub-47F), filed December 
29-1980. Applicant: WESTERN LINES, 
INC.. 3523 N. McCarty Drive. P.O. Box 
1145, Houston, TX 77001. 

Representative: Wayne A. Premeaux 
(same address as above). Transporting 
lumber and lumber products, between 
Dallas County, TX, on the one hand, 
and. on the other, points in CO. OK. and 
NM. 

MC 144578 (Sub-eF), filed December 
19. 1980. Applicant: LIME. INC.. 3969 
Wyoming Ave.. Dearborn. MI 48126. 
Representative: Miss Wilhelmina 
Buersma, 1600 First Federal Bldg., 
etroit, MI 48226. Transporting time. 


limestone and limestone products, 
between points in Giles County, VA. on 
the one hand, and, on the other, points 
in CA. IN, KY. NC. SC. OH. TN. and 
WV. 

MC 149308 (Sub-7F), filed December 

10.1980. Applicant: VICTORY 
FREIGHTWAY SYSTEM. INC, P.O. Box 
P. Sellersburg. IN 47172. Representative: 
William P. Jackson. Jr., 3426 North 
Washington Boulevard. P.O. Box 1240, 
Arlington. VA 22210. Transporting sugar, 
from points in St. James, St. John the 
Baptist and Jefferson Parishes, LA, to 
points in AL AR. FL GA. IL IA. KY, 

MS, MO. NC. OH. OK. SC. TN, TX. VA. 
WI. WV. IN, KS. MI. and NE. 

MC 149489 (Sub-lF). filed December 

19.1980. Applicant: WITTE BROS., INC.. 
R.R. No. 3. Fairbault. MN 55021. 
Representative: David R. Busch. 4744 
IDS Center, Minneapolis. MN 55402. 
Transporting (1) dry cement. In bulk, 
from points in Wl, Mason City, LA, 
Watertown. SD. and Fargo, ND. to 
points in MN. and (2) fly ash, in bulk, 
from points in SD. IA and WI to points 
in MN. ^ 

MC 150578 (Sub-5F). filed December 

15.1980. Applicant: STEVENS 
TRANSPORT, a division of STEVENS 
FOODS, INC., 2944 Motley Drive. Suite 
302, Mesquite, TX 75150. Representative: 
E. Lewis Coffey 2944 Motley Drive. Suite 
302, Mesquite, TX 7515a Transporting 
(1) store fixtures and furnishings, and (2) 
materials, equipment, and suppies used 
in the manufacturing and distribution of 
the commodities in (1). between points 
in Kaufman County, TX. on the one 
hand, and, on the other, points in OH, 

PA, NJ. IN, IL CA. SC. CO. IA. MD, MI. 
MN. UT. WI. NC. AZ. NM. GA. TN, KY. 
and VA. 

MC 150888 (Sub-1), filed December 19. 
1980. Applicant: FLORENCIO G. 
RAMIREZ, a.b.a. FLORENCIO S BULK 
FERTILIZER SPREADING SERVICE. 320 
San Diego Ave.. El Centro. CA 92243. 
Representative: Earl N. Miles. 3704 
Candlewood Dr.. Bakersfield, CA 93306. 
Transporting Chemicals or allied 
products os described in Item 28 of the 
Standard Transportation Commodity 
Code Tariff, between points in Maricopa 
and Pinal Counties. AZ, on the one 
hand. and. on the other, points in 
Imperial and Riverside Counties. CA. 

MC 150939 (Sub-OF). Bled December 
10.1900. Applicant: GEMINI 
TRUCKING. INC., 1533 Broad Street, 
Greensburg. PA 15601. Representative: 
Willium A. Gray, 2310 Grant Building, 
Pittsburgh. PA 15219. Transporting 
general commoilities (except household 
goods as defined by the Commission 
and classes A and B explosives), 
between point in the U.S., under 


continuing contract(s) with Mattel Toys. 
Division of Mattel Inc., of Hawthorne, 
CA. 

Note.— The person or persons who appear 
to be engaged in common control of applicant 
and other regulated carrier must either file an 
application under 49 U.S.C. 11343 (a), or 
submit an affidavit indicating why such 
approval is unnecessary. 

MC 151118 (Sub-6F), filed December 
15, 1980. Applicant: MDR CARTAGE. 
INC., 516 West Johnson, Jonesboro. AR 
72401. Representative: Douglas C. Wynn, 
P.O. Box 1295, Greenville, MS 38701. 
Transporting (1 )gas cooking appliances 
and equipment and (2) steel cylinders 
for storage of air, gas or liquid under 
pressure, and (3) parts, accessories and 
fittings for the commodities in (2), and 

(4) equipment, materials, and supplies 
used in the manufacture and distribution 
of the commodities described in (1). (2), 
and (3), (except commodities in bulk and 
those requiring special equipment), 
between the facilities of Arkla 
Industries. Inc., at Paragould. AR, on the 
one hand, and, on the other, points in 
the U.S. (except AK and HI). (5) air 
conditioning equipment (8) fittings, parts 
and supplies for air conditioning 
equipment, and (7) equipment, materials 
and supplies used in the manufacture 
and distribution of the commodities In 

(5) and (6), (except commodities in bulk 
and those requiring special equipment), 
between the facilities of Arkla 
Industries. Inc., at Evansville. IN. on the 
one hand. and. on the other, points in 
the U.S. (except AK and HI). 

MC 151958 (Sub-lF). filed December 
29, 1980. Applicant: FAR WEST 
TRUCKING. INC, 623 E. Arteaia Blvd., 
Carson, CA 90746. Representative: Miles 
L Kavaller, 315 So. Beverly Dr., Suite 
315, Beverly Hills. CA 90212. 

Transporting apparel, or other finished 
textile products or knit apparel as 
described in Item 23 of the Standard 
Transportation Commodity Code Tariff, 
between points in the U.S., under 
continuing contract(s) with Kmart 
Apparel Corporation, of North Bergen, 

NJ. 

MC 153139F, filed December 9,1980. 
Applicant: KENNETH WAMHOFF AND 
DARLENE WAMHOFF. d.b.a. MODERN 
TRANSPORT SERVICE. Route No. 1. 

Box 98B, Foreston. MN 56330. 
Representative: James E. Ballenthin. 630 
Osborn Building. St. Paul, MN 55102. 
Transporting (1) building and 
construction materials and supplies, and 
(2) agricultural and horticultural 
materials and supplies, between 
Minneapolis, MN. on the one hand, and. 
on the other, points in ND. SO. NE. KS, 

IA. MO, WI, IL and the Upper Peninsula 
of MI. 
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MC 153229F. Hied December 16. I960. 
Applicant: FONDREN ENTERPRISES. 
INC, 4713 King Road. Sylvania. OH 
43500. Representative: Michael M. 

Briley, P.O. Box 2080. Toledo. OH 43603. 
Transporting (1) metal beer barrels, and 
(2) materials, equipment, and supplies 
used in the restoration and distribution 
of metal beer barrels between points in 
Lucas County. OH, on the one hand, 
and. on the other, points in the U.S. 

MC 153239F. filed December 12.1980. 
Applicant: WEST COAST EQUIPMENT, 
INC, 7777 Detroit Avenue. S.W., Seattle, 
WA 96106. Representative: Brian D. 
Lynch. 1411 Fourth Avenue Bldg., Suite 
312, Seattle. WA 08101. Transporting 
material and equipment used in the 
production and distribution of forest 
products, between points in the U.S., 
under continuing contract(s) with 
Weyerhaeuser Co„ of Tacoma, WA. 

Volume OPS-06 

Decided: January 8,1881. 

By tha Commission. Review Board No. 1, 
Members Carietoa. Joyce, and Jones. 

MC 488 (Sub-21 F)* Filed December 22, 
1980. Applicant: BREMAN'S EXPRESS 
COMPANY. 318 Haymaker Rd.. 
Monroeville, PA 15146. Representative: 
Joseph E. Bremen, 700 Fifth Floor Bldg., 
5th Floor, Pittsburgh, PA 15219. 
Transporting iron and steel articles, and 
materials . equipment, and supplies used 
in the manufacture and distribution of 
iron and steel articles, between those 
points in the U.S. in and east of Wl, IL, 
MO. AR. and TX. 

MC 5888 (Sub-57F), filed December 12, 
1980. Applicant: MID-AMERICAN 
LINES, INC., 127 West Tenth Street. 
Kansas City. MO 64105. Representative: 
Tom Zaun, 127 West Tenth Street, 
Kansas City. MO 64105. Transporting 
general commodities (except household 
goods as defined by the Commission, 
hazardous or secret materials as 
sensitive weapons and munitions), for 
the U.S. Government, between points in 
the U.S. 

MC 26639 (Sub-6F). filed December 18, 
1980. Applicant: DEL TRANSPORT. 
INC., P.O. Box 8125, Providence. RI 
02940. Representative: Frank J. Weiner, 
15 Court Square, Boston. MA 02106. 
Transporting (1) sprinkler systems, and 
equipment, materials and supplies used 
in the manufacture and distribution of 
sprinkler systems, between points in RI. 
on the one hand. and. on the other, 
points In the U.S. (except AK and HI). 

(2) alcoholic beverages (except in bulk), 
from points in NY, MD. and PA. to 
points In RI. (3) suitcases, traveling 
bags, and brief cases, from points in RI 
to points in the U.S. (except AK and HI), 


(4) general commodities (except classes 
A and B explosives, household goods as 
defined by the Commission, 
commodities in bulk, and those requiring 
special equipment). In containers or 
trailers, restricted to traffic having a 
prior or subsequent movement by water, 
between points in NY and NJ* on the one 
hand. and. on the other, points in RI. and 

(5) iron and steel articles, and 
equipment, materials and supplies used 
in the manufacture and distribution of 
iron and steel articles, between points in 
RI and MA. on the one hand. and. on the 
other, points In the U.S. (except AK and 
HI). 

MC 31389 (Sub-318F). filed December 
10. I960. Applicant: McLEAN 
TRUCKING COMPANY, a corporation. 
1920 West First Street Winston-Salem. 
NC 27104. Representative: Daniel R. 
Simmons. P.O. Box 213, Winston-Salem. 
NC 27102. Over regular routes, 
transporting genera! commodities 
(except classes A and B explosives and 
household goods as defined by the 
Commission], serving points in Mercer 
County, PA. as off-route points in 
connection with applicant's otherwise 
authorized regular route operations. 

MC 31389 (Sub-319F). filed December 

17.1980. Applicant: McLEAN 
TRUCKING COMPANY. 1920 West First 
Street Winston-Salem. NC 27104. 
Representative: Daniel R. Simmons. P.O. 
Box 213. Winston-Salem, NC 27102. 
Transporting iron and steel articles, and 
materials , equipment, and supplies used 
in the manufacture of iron and steel 
articles, between the facilities of 
Keystone Group at or near Sherman, TX, 
and Crawfordsville, IN, Condition: The 
person or persons who appear to be 
engaged in common control of applicant 
and another regulated carrier must 
either file an application for approval of 
common control under 49 U.S.C. 11343, 
or submit an affidavit indicating why 
such approval is unnecessary. 

MC 106398 (Sub-10B9F). filed 
December 17,1980. Applicant: * 
NATIONAL TRAILER CONVOY. INC., 
705 South Elgin. Tulsa, OK 74120. 
Representative: Gayle Gibson. 705 South 
Elgin, Tulsa, OK 74120. Transporting 
fabricated metal products, except 
ordnance, as described in Item 34 of the 
Standard Transportation Code between 
Baltimore, MD and points in Cook 
County. IL, Porter County, IN, Wayne 
County. MI. Orleans Parish. LA. Harris 
County, TX ond Baltimore County. MD. 
on the one hand, and, on the other, 
points in the United States (except AK 
and HI). 

MC 110988 (Sub-436F), filed December 

12.1980. Applicant: SCHNEIDER TANK 
LINES, INC., 4321 West College Avc., 


Appleton, Wl 54911. Representative: 
Patrick M. Byrne, P.O. Box 2298. Green 
Bay. Wl 54306. Transporting general 
commodities (except household goods 
as defined by the Commission, and 
classes A and B explosives), between 
the facilities of American Cyanamid 
Company, its affiliates, and subsidiaries, 
on the one hand. and. on the other, point 
in the U.S. 

MC 113658 (Sub-43F). filed December 

24.1980. Applicant: SCOTT TRUCK 
LINE, INC. 5280 Newport St„ Commerce 
City. CO 00022. Representative: Richard 
J. Loose (some address as applicant). 
Transporting meat, meal products, and 
meat by-products and articles 
distributed by meat packinghouses, as 
described in Sections A and C of A 
Appendix I to the report in Descriptions 
in Motor Carrier Certificates, M.C.C. 209 
and 766 (except hides and commodities 
in bulk). 

(a) From the facilities of Sterling 
Colorado Beef Company at or near 
Sterling and Fort Morgan. CO. to points 
in AU AZ. AR, CA, FL, GA. ID. IA, KS. 
KY. LA. ME. MN. MS, MO. MT. NE. NV. 
NH. NM. NC, ND. OK, OR. SC. SD, TN, 
TX, UT. VT, WA, and WY. (b) From the 
facilities of Sterling Colorado Beef 
Company at or near Denver, CO. to 
points in AZ, CA. ID. IA. ME. MN, MT, 
NE, NV. Nli. NM, ND. OR, SD, UT, VT. 
WA. and WY. (c) From the facilities of 
Peppertrce Beef, Inc., at or near Denver. 
CO to points in AZ, CA. ID, IA. ME. MN. 
MT, NE, NV, NH. NM. ND, OR. SD. UT. 
VT, WA, and WY. 

MC 116068 (Sub-5F). filed December 

12.1980. Applicant: D 8 F TRANSIT 
INC., 192 East Main Street Frcdoina. NY 
14063. Representative: Daniel B. 
Johnson. 4304 East-West Highway. 
Washington, DC 20014. Over regular 
routes transporting passengers and their 
baggage, and express and newspapers 
in the same vehicle with passenK« rs 
between Westfield, NY ond Erie. PA, 
over U.S. Highway 20 serving all 
intermediate points. 

Nate.—Applicant intends to tack thU 
authority with its existing regular route 
authority. 

MC 119789 (Sub-724F), filed December 

18.1980. Applicant: CARAVAN 
REFRIGERATED CARGO. INC.. P.O 
Box 226188, Dallas. TX 75266. 
Representative: James K. Newboid, Jr., 
P.O. Box 228188. Dallas, TX 75266. 
Transporting (1) electrical appliances, 
electrical equipment, and electric ports, 
and (2) materials ond supplies used in 
the manufacture and distribution of the 
commodities in (1). between points in 
the U.S. (except AK and HI). 

MC 120758 (Sub-2F), filed October 23, 
1980. Initially published in the Federal 
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Register on November 28.1980. 
Applicant* SAV-MOR 
TRANSPORTATION. INC.. 37 Mystic 
St , Everett. MA 02149. Representative: 
Anthony J. Zarrella (same address as 
applicant). Transporting general 
commodities (except classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), between points in MA. on 
the one hand, and, on the other, points 
in CT, ME, NH. NJ. NY. RI. and VT. 

Note.—This application Is republished to 
show ihe correct territorial description. The 
initial publication was in error. 

MC 124988 (Sub-15F). filed December 

12.1980. Applicant: TRUCK SERVICE 
COMPANY. 2189 E. Blaine. Springfield. 
MO 65803. Representative: John L 
Alfuno. 550 Mamaroneck Ave., Harrison, 
NY 10528. Transporting chemicals 
between points in the U.S. under 
continuing contract(s) with PPG 
Industries, Inc., of Pittsburgh, PA. 

MC 128539 (Sub-16F). filed December 

18.1980, Applicant: EAGLE 
TRANSPORT CORPORATION. Box 
4508, 3204 Sunset Ave., Rocky Mount, 

NC 27801. Representative: Robert J. 
Corber, 1250 Connecticut Ave., N.W.. 
Washington. DC 20038. Transporting 
liquefied petroleum gas from Yorktown. 
VA. to points in MD. 

Note.— Any certificate issued In this 
proceeding shall be limited to a period 
expiring S yaars from date of issuance. 


MC 129908 (Sub-72F). filed December 
12,1980. Applicant: AMERICAN FARM 
LINES, INC., 8125 S.W. 15th Street, 
Oklahoma City, OK 73147. 
Representative: T. J. Blaylock. P.O. Box 
75410, Oklahoma City. OK 73147. 
Transporting pulp, paper and related 
products. printed matter, chemicals and 
related products, machinery or supplies. 
clay, concrete, glass or stone products. 
rubber and plastic products, medicines. 
and toilet preparations, between points 
in Sullivan County. TN. on the one hand, 
and. on the other, points in CA, CO. DE. 
FL. CA, IL IN. KY. MD. MO. NE. NJ. NY. 
OH, PA, TX, VA and WV. 


VoL No. OP5-07 

Decided; January & 1981 . 

By the Commission. Review Board No, 1, 

1 tembers Carle ton. Joyce and Jones. 

MC 141318 (Sub*8F). filed December 
Lk 1980. Applicant: WEATHER SHIELD 
TRANSPORTATION, LTD., 531 North 
Eighth St., Medford, WI 54451 . 
Representative: Robert S. Lee, 1000 TCF 
Tower. Minneapolis, MN 55402. 
Transporting ( 1 ) (a) furniture and 
futures (b) parts for (a) and (2) 
materia Is, equipment . and supplies used 
,n ! ' ,e m anufacture of the commodities 


in (1) between points in the U.S. under 
continuing contracts with Northern 
Kitchens, Inc,, of Rib Lake, Wl. 

MC 141849 (Sub-9F), filed December 

29.1980. Applicant: REGAL TRUCKINC 
CO.. INC, P.O. Box 829, Lawrenceville. 
GA 30248. Representative: Richard M. - 
Tettelbaum, Fifth Floor Lenox Towers S. 
3390 Peachtree Rd.. N.E., Atlanta, GA 
30326. Transporting general 
commodities (except commodities in 
bulk, classes A and B explosives, and 
those which because of size or weight 
require the use of special equipment), 
between points in the U.S., under 
continuing contracts) with United 
Freight Inc, of Morrow. GA. 

MC 144008 (Sub-4F). filed December 

24.1980. Applicant: STORE TRANSFER 
& DELIVERY SERVICE, INC.. 228 Mill 
Street. Poughkeepsie. NY 12801. 
Representative: Ronald L Shapss, 450 
Seventh Ave., New York. NY 10123, 
Transporting such commodities as are 
dealt in by retail department stores, 
between points in the U.S.. under 
continuing contract(s) with Bali Stores. 
Inc„ of Muncie. IN. Maloney Enterprises. 
Inc. of ML Sterling. KY. and S. 
Grumbacher & Son of York. PA. 

MC 144678 (Sub-32F), filed December 

22.1980. Applicant: AMERICAN 
FREIGHT SYSTEM. INC., 9393 West 
110th St., Overland Park, KS 66210. 
Representative: Harold H. Clokey (same 
address as applicant). Transporting 
general commodities (except household 
goods os defined by the Commission 
and classes A and B explosives), serving 
points In ND. SD, and NE as off-route 
points in connection with carrier’s 
otherwise authorized regular-route 
service. 

MC 144989 (Sub-21F), filed Decembor 

29.1980. Applicant: BLUE RIDGE 
MOUNTAIN CONTRACT CARRIER. 
LNC„ P.O. Box 1965. Calhoun. GA 30701. 
Representative: S. H. Rich, 1600 
Cromwell CL. Charlotte, NC 28205. 
Transporting textile mill products, and 
materials, equipment, and supplies used 
in the manufacture and distribution of 
textile mill products, between points in 
the U.S., under continuing contract(s) 
with Horizon Industries, Inc., of 
Calhoun. GA. 

MC 145468 (Sub-39F). filed December 

24.1980. Applicant: KSS 
TRANSPORTATION CORP„ Route 1 
and Adams Station, P.O. Box 3052, 

North Brunswick. NJ 08902. 
Representative: Arlyn L W f estcrgren. 

9202 West Dodge Rd.. Suite 201, Omaha. 
NE 08114. Transporting genera! 
commodities (except those of unusual 
value, classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 


those requiring special equipment), 
between points in the U.S. (except AK 
and HI) restricted to traffic originating 
at or destined to the facilities of Beatrice 
Foods Co., and its subsidiaries. The 
purpose of this application is to convert 
applicant's permit in MC 135873 (Sub-12) 
to a certificate. Condition: Any 
certificate issued in this proceeding is 
subject to the prior or coincidental 
cancellation, at applicant's written 
request, of its permit in MC 135873 (Sub- 
12 ). 

MC 148438 (Sub-3F), filed December 

12.1980. Applicant: MARCHAND 
CONSTRUCTION. INC., P.O. Box 48. 

Port Allen. LA 70787. Representative: 
Lawrence A. Winkle, P.O. Box 45538. 
Dallas, TX 75245. Transporting 
commodities requiring the use of special 
equipment between points in TX, MS. 

LA. AL CA. SC. NC TN. and FL 

MC 150328 (Sub-1 F). filed December 
10, 1980. Applicant: SHAFER 
TRUCKING COMPANY, INC.. 4728 
Ballcamp Pike. Knoxville. TN 37921. 
Representative: John J. Duncan, Jr., Suite 
350, City 8 County Bank. One Regency 
Square. Knoxville. TN 37915. 

Transporting (1) concrete pipes, 
conduits. and manholes, and (2) 
materials used in the installation of 
pipes and conduits from the facilities 
used by Hermitage Concrete Pipe Co., ’ 
and the Knoxville Concrete Pipe and 
Products Company, at or near Knoxville. 
TN. to points in GA. KY. NC SC, TN. 

VA. and WV. 

MC 150629 (Sub-1 F). filed December 

19.1980. Applicant: C. D. GAMMON 
COMPANY, a corporation, 531 
Winthrop St.. Addison, IL 80101. 
Representative: William D. Brcjcha, Ten 
South LaSalle St.. No. 1600, Chicago. IL 
80603. Transporting concrete products, 
metal products, and such commodities 
as arc manufactured or dealt in by 
manufacturers, suppliers, or erectors of 
buildings, bridges, tanks, and towers, 
between points in the U.S.. under 
continuing contract(s) with Inryco. Inc., 
of Melrose Park. IL Jones & Brown 
Company, of Addison. IL S-R 
Industries, Inc., of Schaumburg. IL 
Arlington Structural Steel Company. 

Inc., of Arlington Heights. IL Rogers 
Iron Works, Ina, of Franklin Park, IL, 
North States Steel Corporation, of 
Arlington Heights, IL LaGrange Steel 
Erectors. Inc., of Countryside. IL and 
Swanson Cas! Stone Co., of Kaneville, 

IL 

MC 151299 (Sub-IP), filed December 

15.1980. Applicant: DEPPE LUMBER 
CO.. INC. d.b.a. DEPPE ENTERPRISES, 

300 Water Street. Baraboo, WI 53913. 
Representative: Richard A, Westley, 

4506 Regent Street, Suite 100, Madison, 
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WI53705. Transporting (1) outdoor 
furniture, and materials, equipment . and 
supplies used In the manufacture and 
distribution of outdoor furniture, 
between points in the U.S. under 
continuing contract(s) with Almet. Inc., 
of Bamboo. WI. (2) solar energy 
equipment, and heat recovering 
systems, and (3) materials, equipment 
and supplies used in the manufacture 
and distribution of the commodities in 
(2) above between points in the U.S. 
under continuing contract(s) with Sun 
Stone Company. Inc., of Baruboo. WI. 

MC 153009 (Sub-lF), Hied December 

16,1980. Applicant: SPUR TRUCK UNE. 
INC., 5211 Allen Street, Houston, TX 
77007. Representative: Thomas F. 
Sedbcrry. P.O. Box 2185, Austin, TX 
70768. Transporting (1) machinery, 
equipment, materials and supplies used 
in. or in connection with the discovery, 
development, production, refining, 
manufacture, processing, storage, 
transmission and distribution of natural 
gas and petroleum and their products 
and by-products, and (2) machinery, 
equipment, materials and supplies used 
in. or in connection with the 
construction, operation, repair, 
servicing, maintenance and dismantling 
of pipe lines, including the stringing and 
picking up thereof and (3) earth drilling 
machinery and equipment, and 
machinery, equipment, materials . 
supplies, and pipe incidental to. used in. 
or in connection with (a) the 
transportation, installation, removal, 
operation, repair, servicing, 
maintenance and dismantling of drilling 
machinery and equipment, (b) the 
completion of holes or wells drilled, (c) 
the production, storage and transmission 
of commodities resulting from drilling 
operations at well or hole sites, and (d) 
the injection or removal of commodities 
into or from holes or wells, between 
points in TX. on the one hand, and. on 
the other, points in LA. 

MC 153188F, Hied December 16,1980. 
Applicant: THE TRAVEL COMPANY 
LIMITED, 10449 N. May Avenue. 
Oklahoma City, OK 73120. 
Representative: Jack Owens (same 
address as applicant). To engage in 
operations as a broker, at Oklahoma 
City. OK in arranging for the 
transportation of passengers and their 
baggage , beginning and ending at points 
in OK and extending to points in AR 
CO, IA, MO. MT, MN. and TX. 

MC 153248F. filed December 18,1980. 
Applicant: PR ATT TRANSPORTATION 
CO.. INC., 2225 Pratt Street, 
Philadelphia. PA 19137. Representative: 
Alan R. Squires. 818 Widener Building. 
1339 Chestnut Street. Philadelphia, PA 
10107. Transporting general 


commodities (except household goods 
as defined by the Commission, and 
classes A and B explosives) between 
points in PA and NJ. on the one hand, 
and, on the other, ponts in AL, CT. FL 
GA, IL, IN, KY. ME. MD. MA. MI. MS. 

NC. NH. NJ. NY. OH. PA. RI. SC, TN. 

VA, VT. and WV. 

MC 153268F. Tiled December 19.1980. 
Applicant: Cl IRIS’ WRECKER SERVICE, 
INC., 705 Kings Highway, Fairfield, CT 
06430. Representative: C. F. Wengenroth. 
705 Kings Highway, Fairfield. CT 06430. 
Transporting wrecked or disabled motor 
vehicles between points In the U.S. 

MC 153318F, filed December 23.1980. 
Applicant. AGILE FREIGHT SYSTEM. 
INC.. 11514 Orum Rd.. Los Angeles. CA 
90049. Representative: Charles A. Webb. 
1828 L St., NW. Suite 1111. Washington. 
DC 20036. Transporting general 
commodities (except articles of unusual 
value, classes A and B explosives, and 
commodities in bulk). (1) between points 
in CA, and (2) between points in 
Winnebago, Boone, McHenry, Lake. 

Ogle, DeKaib. Kane, Cook, DuPage. Lee. 
LaSalle, Kendall. Will. Grundy. 
Livingston, and Kankakee Counties. IL. 
restricted in (1) and (2) to traffic having 
a prior or subsequent movement by rail 
or moving under a freight forwarder bill 
of lading. 

Volume No. OP5-9 

Decided: January 9.1981. 

By the Commission. Review Board No. 1, 
Members Carleton, Joyce, and Jones. 

MC 52589 (Sub-2F). filed December 19. 
1980. Applicant: BLUE BIRD TRANSFER 
& STORAGE CO., a Corp.. 2123 Harrison 
Dr.. Clinton, IA 52732. Representative: 
Richard D. Howe. 600 Hubbell Bldg., Dcs 
Moines, IA 50309. Transporting general 
commodities (except household goods 
as defined by the Commission, 
commodities In bulk, and classes A and 
B explosives), between points in CO, IL. 
IN, KS. KY. ML MN. MO, NE. IA, ND. 
OH. OK. SD. and WI. restricted to traffic 
originating at or destined to facilities 
used by Ralston Purina Company. 

MC 93649 (Sub-34F), filed December 

19.1980. Applicant: GAINES MOTOR 
LINES, INC., P.O. Box 1549. Hickory. NC 
28601. Representative: Dennis Gaines 
(same address as applicant). 
Transporting textiles and textile 
products, and materials and supplies 
used In the manufacture of textiles and 
textile products, between points in NC. 
SC. and GA. 

MC 100318 (Sub*4F), filed December 

19.1980. Applicant: JAMES F. 
MOLI£NHAUER. d.b.a. CITY 
TRANSPORT COMPANY. P.O. Box 
1331. Cherry Hill, NJ 08034. 
Representative: Ronald Ervais, 1315 


Walnut SL, Suite 1329. Philadelphia. PA 
19107. Transporting general 
commodities, between points in PA. on 
the one hand, and. on the other, points 
in DE, MD. NJ. NY. VA. and DC. 
Condition: Any certificate issued in this 
proceeding to the extent it authorizes 
the transportation of classes A and B 
explosives shall be limited in point of 
time to a period expiring 5 years from 
date of issuance of said certificate. 

MC 113678 (Sub-904F). filed December 

22.1980. Applicant: CURTIS, INC., 4810 
Pontiac Street, Commerce City. CO 
80022. Representative: Roger M. Shaner 
(same address as applicant). 
Transporting general commodities 
(except household goods, classes A and 
B explosives, commodities requiring 
special equipment, and commodities in 
bulk), between points in the U.S. 
Condition: Any certificate issued in this 
proceeding is subject to the prior or 
coincidental cancellation, at applicant s 
written request, of all existing 
certificates and gateway elimination 
notices, and certificates that may be 
issued in applications pending at this 
time. 

Note.—Applicant relies on traffic studies of 
past operations rather than shipper support 
for the authority soughL 

MC 119118 (Sub-68F). filed December 

18.1980. Applicant: McCURDY 
TRUCKING. INC, P.O. Box 388. 
LaTrobe. PA 15650. Representative: 
Richard C. McGinnis, 711 Washington 
Bldg., Washington. DC 20005. 
Transporting (l)(a) insulation and foam 
rubber and (b) materials, equipment, 
and supplies used in the manufacture of 
the commodities in (l)(a). between 
points in Westmoreland County. PA. on 
the one hand, ond, on the other, those 
points in the U.S. in and east of WI. IL 
MO. TN, and MS; and (2)(a ) grinding 
wheels and (b) materials, equipment, 
and supplies used in the manufacture 
and distribution of the commodities in 
(2)(a). between points in Worcester 
County. MA, on the one hand. and. on 
the other, those points in the U.S. in and 
east of WI, IL, MO. TN, and MS. 

MC 119980 (Sub-271 F). filed December 

19.1980. Applicant: GREAT WESTERN 
TRUCKING CO.. CMC.. P.O. Box 1384. 
Lufkin. TX 75901. Representative: Larry 
Norwood (some address as applicant). 
Transporting such commodities as are 
dealt in or used by manufacturers and 
distributors of chemicals (except 
commodities in bulk), between points in 
the U.S. 

MC 130529 (Sub-lF), filed December 

16.1980. Applicant: THE AUTOMOBILE 
CLUB OF MARYLAND, a Corporation. 
1401 Mt. Royal Ave., Baltimore, MD 
21217. Representative: LC. Major. Jr. 
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Suite 400 Overlook Bldg.. 6121 Lincolnia 
Rd.. P.O. Box 11278. Alexandria. VA 
22321. To operate as a broker at points 
in MD. in arranging for the 
transportation of passengers and their 
baggage, in special and charter 
operations, between points in the U.S.. 
including AK and HL 
Motn.— Issuance of a license in this 
procuring is conditioned upon prior or 
coincidental cancellation of MC-13Q529F 
issued May 3.1979, 

MC 134229 (Sub-lOF), filed December 
IB. 1980. Applicant: RICHMOND 
TRANSFER, INC., Route 2, Box 346, 
Richmond, MO 64065. Representative: 
Warren H. Sapp, P.O. Box 30010, Kansas 
City, MO 64112. Transporting foodstuffs, 
between points in Sedgwick County, KS, 
Greene and Jackson Counties, MO, and 
Oklahoma and Tulsa Counties. OK, on 
the one hand. and. on the other, points 
in AR. FL, GA, KS. MO. OK. and TX. 

MC 139039 (Sub-5F), filed December 

22,1980. Applicant: A. MARIANNfS 
SONS. INC. 2942 E. Tioga St. 
Philadelphia, PA 19134. Representative: 
Alan Kahn, 1430 Land Title Bldg., 
Philadelphia, PA 19110. Transporting (1) 
material handling and waste processing 
equipment, and (2J materials, equipment 
and supplies used in the manufacture 
and distribution of the commodities in 
(1), between Philadelphia, PA, on the 
one hand, and, on the other, points in 
the U S. (except AK and HI). 

MC 143059 (Sub-149F). filed December 
18. \mi Applicant: MERCER 
TRANSPORTATION CO., a 
Corporation. P.O, Box 35610, Louisville. 
KY 40232. Representative: Janice K. 

Taylor (same address as upplicant). 
Transporting genera l commodities 
(except household goods as defined by 
the Commission, classes A and B 
explosives, and commodities in bulk, in 
lank vehicles), between Houston. TX, 
and points in WA. CA, WY, CO. NM. 

NU SD. NR, KS. OK. AR. IA IL. MS. ML 
IN, KY. AU FL. NY. MA OR PA, WV, 
VA. NC, and SC. 

Volume No. OP5-10 
[^aded: January 9.1981. 

By the Commission. Review Board No. 1. 
Members Carleton. Joyce, and Jones. 

MC 143699 (Sub-3F). filed December 
22, 1986 Applicant: QUALITY 
CONTRACT CARRIERS, INC.. 1009 
West Edgewood Avenue, Indianapolis, 

IN 46217 Representative: Donald L 
Stern, Suite 6ia 7171 Mercy Road. 

Omaha, NB 68106. Transporting such 
( ommodities as are dealt in or used by 
manufacturers and distributors of 
chemicals and related products (except 
commodities in bulk), between points in 
" e under continuing contract(s) 


with The Sherwin Williams Company, of 
Cleveland, OH. 

MC 144678 (Sub-26F), filed December 

18.1980. Applicant: AMERICAN 
FREIGHT SYSTEM. INC., 9393 West 
110th St.. Overland Park, KS 66210. 
Representative: Harold H. Clokey (same 
address as applicant). Over regular 
routes transporting general commodities 
(except household goods as defined by 
the Commission and classes A and B 
explosives), serving those points in that 
part of OH on, south, and east of a line 
beginning at the PA-OH state line and 
extending along Interstate Hwy 90 to 
Junction OH Hwy 44, then along OH 
Hwy 44 to junction U.S. Hwy 62. then 
along U.S. Hwy 62 to junction OH Hwy 
21. then along OH Hwy 21 to junction 
OH Hwy 93. then alone OH Hwy 93 to 
junction OH Hwy 16. then along OH 
Hwy 16 to junction OH Hwy 13, then 
along OH Hwy 13 to junction Interstate 
Hwy 70, then along Interstate Hwy 70 to 
junction Interstate Hwy 270. then along 
interstate Hwy 270 to junction Interstate 
Hwy 71. then along interstate Hwy 71 to 
Cincinnati, OR as off-route points in 
connection with applicant’s otherwise 
authorized regular-route operations. 

MC 144678 (Sub-29F), filed December 

22.1980. Applicant: AMERICAN 
FREIGHT SYSTEM, INC. 9393 West 
110th SL. Overland Park. KS 66210. 
Representative: Harold H. Clokey (same 
address as applicant). Transporting 
general commodities (except household 
goods as defined by the Commission 
and classes A and B explosives), serving 
points In TX as off-route points in 
connection with applicant's otherwise 
authorized regular-route operations. 

MC 145108 (Sub-37F), filed December 
3a 1980. Applicant: BULLET EXPRESS. 
INC., P.O. Box 289. Bay Ridge Station, 
Brooklyn. NY 1122a Representative: 
Terrence D. Jones. 2033 K Street. N.W.. 
Washington. D.C. 20006. Transporting 
general commodities (except classes A 
and B explosives) between points in the 
U.S.. under continuing contract^) with 
Foremost-McKesson. Inc. of San 
Francisco, CA 

MC 146148 (Sub-15F). filed December 

19.1980. Applicant; B-RIGHT 
TRUCKING CO. a Corporation. 492 Old 
St. Rt. 2. Pottery Addition. Steubenville, 
OH 43952. Representative: A. Charles 
Tell, 100 E. Broad St. Columbus, OH 
43215. Transporting (1) lockers, cabinets . 
storage caws, shelving, sheet metal 
products . and (2) parts and accessories 
for the commodities in (1), between 
points in the U.S., under continuing 
contract(s) with the Interior Steel 
Equipment Co. of Cleveland, OH. 

MC 151759 (Sub-lF). filed December 

24.1980. Applicant: BULKWAY 


TRANSPORT CORPORATION. 350 
Central Avenue. Kearny, N) 07032. 
Representative: Eric Meierhocfer. Suite 
423,1511 K St. NW.. Washington. DC. 

Transporting general commodities 
(except classes A & B explosives, and 
household goods as defined by the 
Commission), between points in the 
U.S. under continuing contract(s) with 
Cellomer Corporation of Newark, NJ. 

MC 152259 (Sub-1 F), filed December 
16. 1980. Applicant: CLIFFORD D. AND 
LOIS R. SANDBERG, d.b.a. SCHULTZ * 
SON TRUCKING. MINNESOTA 
DIVISION. Rural Route 4. Long Prairie, 
MN 56347. Representative: Clifford D. 
Sandberg (same address as applicant). 
Transporting boneless beef and fresh 
carcass beef between Long Prairie, MN. 
on the one hand, and, on the other, 
points in IL. WI. and IA 

MC 152648 (Sub-1 F). filed December 

22.1980. Applicant: ED RUTLEDGE, 
d.b.a. ED RUTLEDGE TRUCKING, 1824 
Ruth Street. Arlington, TX 76010. 
Representative: Billy R. Reid, 1721 Carl 
Street. Fort Worth. TX 76103. 
Transporting case goods, from Grand 
Prairie, TX. to points in AL, AR. FL, GA 
LA. MS. NM. NC. OK. SC, TN, TX. and 
VA 

MC 152728 (Sub-lF), filed December 

19.1980. Applicant: INDEPENDENT 
CARRIERS, INC., P.O. Box 37642, 

Omaha. NE 68137. Representative: Rick 
A Rude. Suite 611. 1730 Rhode Island N 
Ave.. NW.. Washington. DC 2003a 
Transporting food and kindred products 
as described in Item 20 of the Stundard 
Transportation Commodity Code Tariff, 
between points in Cache and Davis 
Counties, UT. on the one hand, and, on 
the other, points in NE, CA. SC, NY. and 
MD. 

MC 153109F, filed December 9,1980. 
Applicant: F. DAVID SENSENIG, R.D. 4. 
Mohlcr Church Rd., Ephrata, PA 17522. 
Representative: John W. Metzger. 49 
North Duke St., Lancaster. PA 17602. 
Transporting agricultural limestone, (1) 
from points in Lancaster County, PA. to 
points in NY. NJ, DE, MD. and VA and 
(2) from Viola and Laurel. DE. to points 
in MD and VA. 

MC 153398F. filed December 19,1980. 
Applicant: H. C. TURNER, INC.. U.S. 
Highways 129 & 41. P.O. Box 1007. 

Jasper, FL 32052. Representative: Martin 
Sack. Jr.. 203 Marine National Bank 
Building, 311 West Duval Street, 
Jacksonville. FL 32202. Transporting 
construction materials, and equipment . 
materials, and supplies used in the 
manufacture, installation, and 
distribution of construction materials, 
between the facilities of Ceneral 
Laminates Corporation at or near Jasper. 
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FL, on the one hand. and. on the olher. 
points in the U.S. 

Vol. No. OPS-12 

Decided: January 13.1081. 

By the Commission. Review Board No. 2. 
Members Chandlers. Eaton and Liberman. 

MC 486 (Sub-22F). filed December 24. 
1980. Applicant: BREMAN S EXPRESS 
COMPANY, 318 Haymaker Rd., 
Monroeville. PA 15148. Representative: 
Joseph E. Breman. 700 Fifth Ave. Bldg.. 
Pittsburgh. PA 15219. Transporting (1) 
leather, leather products and hides, and 
(2) materials and supplies used in the 
production and distribution of the 
commodities in (1). between the 
facilities of Howes Leather Company at 
Curwensville. PA on the one hand. and. 
on the other, points in DE. OH. MA. MD. 
NJ. NY. TN. and WV. 

MC 50069 (Sub-565F). Hied December 

19.1980. Applicant. REFINERS 
TRANSPORT & TERMINAL 
CORPORATION. 445 Earlwood Avenue. 
Oregon, OH 43816. Representative: J. A. 
Kundtz. 1100 National City Bank Bldg., 
Cleveland. OH 44114. Transporting 
Commodities in bulk . in tank vehicles, 
between Flint. Ml. on the one hand, and. 
on the other, those points in the U.S. in 
and east of MN. IA, MO. AR and LA. 

MC 79999 (Sub-14F). filed December 

22.1980. Applicant: RANGER TRUCK 
LINE. INC.. P.O. Box 2008, Houston. TX 
77001. Representative: Mike Cotten. P.O. 
Box 1148. Austin, TX 78767. 

Transporting machinery, equipment , 
materials and supplies used in, or in 
connection with, the discovery, 
development, production, refining, 
manufacture, processing, storage, 
transmission, and distribution of natural 
gas, and petroleum and their products 
and by-products, (a) between points in 
OK. KS. TX, NM. and LA, on the one 
hand, and. on the other, points in AL, 

AR. CO. MS, NE, SD. UT. and WY. and 
(b) between points in AL. AR. CO, MS, 
NE, SD. UT. and WY. 

MC 87128 (Sub-lF), filed December 30. 
1980. Applicant: WHERLEY MOVINC h 
STORAGE, INC.. 2793 Miller Trunk 
Highway, Duluth. MN 55811. 
Representative: James Robert Evans, 145 
W. Wisconsin Avenue. Neenah, W1 
54956. Transporting Household Goods, 
as defined by the Commission, between 
points in Becker, Carlton. Clay, 
Clearwuter. Cook, Kittson. Lake. 
Mahnomen. Marshall, Norman, Otter 
Tail Pennington. Polk. Red Lake, 
Roseau, St. Louis and W f ilken Counties, 
MN, Barnes. Cass. Cavalier, Dickey. 
Eddy, Foster. Grand Forks. Griggs, 
Lamoure, Nelson. Pembina. Ramsey, 
Ransom. Richland. Sargent, Steele, 
Stutsman, Traill, and Walsh Counties, 
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ND. Ashland. Bayfield. Burnett. Douglas. 
Sawyer, and Washburn Counties. WI, 
on the one hand, and. on the other, 
points in AR. CO, IL, IN. IA. KS. LA. ML 
MN. MO. NE. ND. OH. OK, SD. TX. WI 
and WY. 

MC 99899 (Sub-8F). filed December 29. 
1980. Applicant: CERTIFIED FREIGHT 
UNES, INC.. 201 West Branch St.. P.O. 
Box 455. Arroyo Grande, CA 93420. 
Representative: Wyman C. Knapp. Suite 
1800. 707 Wilshtre Blvd.. Los Angeles. 

CA 90017. Transporting (1) copper and 
aluminum cable, from Santa Maria. CA 
to Port Hueneme, Los Angeles, Long 
Beach. San Francisco, Oakland and 
Stockton, CA. and points in OR. WA. 
and AZ, and (2) copper wire and copper 
rod. from points in AZ to Santa Maria. 
CA. 

MC 106088 (Sub-9F). filed December 

30,1980. Applicant: WM. O. HOPKINS 
INC,. R. R. #1. Box 16A. Rensclaer. LN 
47978. Representative: Edward G. 

Bazelon, 39 South La Salle Street, 

Chicago, IL 60603. Transporting iron and 
steel articles between Kouts, IN. on the 
one hand, and, on the other, AL, AR, 

CA. IL, IA. KS. KY. Ml, MN, MS, MO. 

NC, OH, PA. SC, TN. VA, WV, and WI. 
MC 114848 (Sub-65F). filed December 

30.1980. Applicant: WHARTON 
TRANSPORT CORPORATION. 1498 
Channel Ave.. Memphis. TN 38113. 
Representative: Robert T. Wharton 
(address same as above). Transporting 
dolomite from points in St. Francois 
County, MO to points in TN and KY. 

MC 119099 (Sub-34F), filed December 

8.1980. Applicant: BJORKLUND 
TRUCKING, INC,, First Avenue N.E. and 
8th Street Buffalo. MN 55313. 
Representative: Val M. Higgins, 1600 
TCF Tower, Minneapolis. MN 55402. 
Transporting building materials, 
between those points in the U.S. in and 
west of ML IN, KY. TN and AL, 
restricted to traffic originating at or 
destined to the facilities of Great Plains 
Supply Co., a division of Farmers Union 
Grain Terminal Association. 

MC 119908 (Sub-46F), filed December 

29.1980. Applicant: WESTERN LINES, 
INC, 3523 N. McCarty Drive, P.O. Box 
1145. Houston, TX 77001. 

Representative: Wayne A. Premeaux 
(same address as applicant). 
Transporting roofing and roofing 
materials, between points in St. 
Tammany Parish. LA. on the one hand, 
and. on the other, points in AR. MS. OK. 
and TX. 

MC 119968 (Sub-23F), filed December 

30.1980. Applicant: A.J. WE1GAND, 
INC., P.O. Box 130, Dover. OH 44622. 
Representative: Michael Spurlock. 275 E. 
State St., Columbus. OH 43215. 


Transporting commodities in bulk . 
between points in the U.S. restricted to 
traffic originating at or destined to the 
facilities of Procter 8 Gamble Company. 
MC 120618 (Sub-28F). filed December 

22.1980. Applicant: SCHALLER 
TRUCKING CORP.. 5700 W. Minnesota 
St., Indianapolis. IN 46241. 
Representative: Stephen M. Gentry. 1502 
Main St., Speedway, IN 46224. 
Transporting metal products and metal 
scrap, between points in Limestone 
County. AL. on the one hand, and, on 
the other points in Lawrence County, IN. 

MC 121568 (Sub-71 F). filed December 

19.1980. Applicant: HUMBOLDT 
EXPRESS, INC., 345 Hill Ave.. Nashville. 
TN 37210. Representative: James G. 
Caldwell (same address as applicant) 
Transporting general commodities 
(except articles of unusual value, classes 
A and B explosives, household goods as 
defined by the Commission, 
commodities in bulk, and those requiring 
special equipment), between Evansville 
and Mt. Vemon. IN, Springfield. MO, on 
the one hand, and, on the other points in 
the U.S. 

Nolo.—Applicant intends to tack with 
existing authority. 

Volume No. OP5-13 

Decided: January 13,1981. 

By the Commission. Review Board No. 2. 
Members Chandler, Eaton, and Liberman. 

MC 121568 (Sub-73F), filed December 

22.1980. Applicant: HUMBOLDT 
EXPRESS. INC.. 345 Hill Ave.. Nashville, 
TN 37210. Representative: James G. 
Caldwell (same address as applicant). 
Transporting (1) oil and air filters and 
oil and air filter parts, and (2) materials, 
equipment and supplies used in the 
manufacture and distribution of the 
commodities in (1) above between 
Albion. IL, on the one hand. and. on the 
other, points in IL, IN. IA. ML NY, MN. 
OH. PA, WI. WV, and VA. 

MC 124078 (Sub-1036F), filed 
December 30,1980. Applicant: 
SCHWERMAN TRUCKING CO., a 
corporation. 611 South 28th St.. 
Milwaukee. WI 53215. Representative: 
Richard H. Prevette, P.O. Box 1601, 
Milwaukee, WI 53201. Transporting 
general commodities (except classes A 
and B explosives and household goods 
as defined by the Commission), between 
points in the U.S. 

MC 128279 (Sub-41 F), filed November 
12,1960, previously noticed in FR issue 
of December 10,1980. Applicant: 
ARROW FRE1GHWAYS, INC, 150 
Woodward Rd.. S.E.. P.O. Box 25125. 
Albuquerque, NM 87125. Representative: 
Olif Q. Boyd. 7105 Edwina. Northeast. 
Albuquerque. NM 87110. Transporting 










Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Notices 


8777 


general commodities (except household 
goods as defined by the Commission, 
and classes A and B explosives) 
between points in AZ, CA. CO. KS. NE, 
NM. NV. OK. TX. UT. and WY. 

Note.— 'This republication changes the 
timtorial description. 

MC 129700 (Sub-3F). filed December 
18 , 1980. Applicant: McRAY TRUCK 
LINE, INC.. Rural Route No. 2. Old 
Henderson Road. P.O. Box 307A, 
Evansville, IN 47712. Representative: 
Warren C. Moberly, 777 Chamber of 
Commerce Building. 320 North Meridian 
Street. Indianapolis, IN. 48204. 
Transporting (1) iron and steel articles, 
and (2) materials, equipment and 
supplies used in the manufacture and 
distribution of commodities in (t) 

(except commodities in bulk), between 
the facilities of Keystone Group at or 
near (a) Peoria and Chicago. IL (b) 
Crawfordsville. fN. and (c) Sherman. TX. 
on the one hand, and, on the other, 
points in the U.S. (except AK and 111). 

MC 129878 (Sub-5F). Filed December 

22,1980. Applicant: FLOUR 
TRANSPORT, INC.. 5471-A Ferguson 
Drive. Los Angeles. CA 90022. 
Representative: Waller L Keeney (same 
address as applicant). Transporting 
commodities in bulk (except petroleum 
and petroleum products), between 
points in CA. AZ. OR, NV. UT. and WA. 

MC 134229 (Sub-OF), filed December 

18.1900. Applicanb RICHMOND 
TRANSFER. INC. Route 2. P.O. Box 348. 
Richmond, MO 84085. Representative: 
Warren H. Sapp. P.O. Box 30010. Ian 
Kansas City, MO 84112. Transporting (1) 
home beating furnaces, (2) chimney 
assemblies, (3) air conditioning plenums 
and coils, (4) agricultural implements, 
and (5) parts and accessories for the 
commodities In (1) and (4) above, and (8) 
materials and supplies used in the 
manufacture and installation of the 
commodities in (1) through (5). between 
points in Daviess County. MO. on the 
one hand, and, on the other points in 
AR, CO. CA. IL, IN. IA. KS, MI. MN. 

MO. NE. Nf. NY. OH. PA, TN. TX, VA. 
and DC 

MC 136709 (Sub-4F), filed December 

23.1900. Applicant: WALLACE 
TRUCKING CO., a corporation. Route 4, 
Box A-71. Laurinburg, NC 28352. 
Representative: P. Kent Bums. P.O. Box 
2479. Raleigh, NC 27002. Transporting 
canned and preserved foodstuffs and 
materials used in the manufacture and 
processing of canned and preserved 
foodstuffs, between Maxton, NC on the 
one hand, and. on the other, points in 
AL FL. CA. NC. SC. TN. VA. and DC 

MC 136818 {Sub-120F), filed December 
29-1980. Applicant: SWIFT 
TRANSPORTATION CO.. INC, 335 


West Elwood Rd., P.O. Box 3902. 
Phoenix. AZ 85030. Representative: 
Donald E. Femaays. 4040 East 
McDowell Rd.. Suite 320, Phoenix. AZ 
85006. Transporting iron and steel 
articles, from the facilities of Nucor 
Corporation at Piymount. UT, to points 
in AZ, CA, CO, ID. MT. NV. NM. OR. 
WA. and WY. 

MC 138898 (Sub-llFJ. filed December 

19.1980. Applicant: BAKER 
TRANSPORT. INC. P.O. Box 688, 
Hartselle, AL 35840. Representative: M. 
Bruce Morgan. 100 Roesler Rd.. Glen 
Bumie, MD 21061. Transporting general 
commodities, between points in the U.S., 
under continuing contract(s) with 
Alabama Farmers Cooperative, Inc., of 
Decatur, AL Condition: Any certificate 
issued in this proceeding to the extent it 
authorizes transportation of classes A 
and B explosives shall be limited in 
point of time to a period expiring five 
years from the date of issuance of the 
certificate. 

MC 138489 (Sub-281F), filed December 
23, I960. Applicant: DONCO CARRIERS. 
INC.. P.O. Box 75354. Oklahoma City, 

OK 73107. Representative: Daniel O. 
Hands. Suite 200. 205 W. Touhy Ave.. 
Park Ridge, IL 60068. Transporting 
alcoholic beverages (except in bulk), (a) 
from points in CA to points in CA and 
MN. and (b) from points in MO to the 
facilities of Central Liquor Company at 
Oklahoma City, OK. 

MC 141029 (Sub-5F), filed December 
22,198a Applicant: JON A. JULLLERAT. 
d.b.a, JON A. JUILLERAT AND CO., 

R.R. 2, Box 10. Portland. IN 47371. 
Representative: Robert W. Loser IL 1101 
Chamber of Commerce Bldg., 320 N. 
Meridian St., Indianapolis, IN 48204. 
Transporting textile mill products, 
between points in the U.S„ under 
continuing contract(s) with Jay Garment 
Co., of Portland. IN. 

MC 141869 (Sub-3F). filed December 

31.1980. Applicant: ROYAL COACH 
LINES, INC, 1000 (unction Avenue. 
Racine. W1 53403. Representative: 
Andrew R. Clark, 1000 TCF Tower. 121 
South 8th Street, Minneapolis, MN 
55402. Transporting passengers and 
their baggage, in charter operations, 
beginning and ending at points in 
Kenosha, Racine. Walworth, Rock, 
Milwaukee. Waukesha, Jefferson. 

Dodge, Washington, Ozaukee, 

Sheboygan and Manitowoc Counties, 

WI, and extending to points in the U.S. 
(except HI). 

Volume No. OP5-14 

Decided: January 13.1981. 

By the Commission. Review Board No. 2. 
Members Chandler. Eaton, and Liberman. 


MC 142189 (Sub-45F), filed December 

29.1980. Applicant: C. M. BURNS, d.b.a. 
WESTERN TRUCKING. P.O. Box 980. 
Baker. MT 59313. Representative: James 
B. Hovland. Suite M-20, 400 Marquette 
Ave.. Minneapolis, MN 55401. 
Transporting lumber, wood products, 
mill work, building materials and 
construction materials, from points In 
MT to points in WY. CO. OK. and TX. 

MC 142519 (Sub-IOF), filed December 

23.1980. Applicant: DELIVERY 
SERVICES CORP., 1141 Springwells, 
Detroit. MI 48209. Representative: 
William E Elmer, 824 Third St*. Traverse 
City. MI 49684. Transporting general 
commodities (except household goods 
as defined by the Commission, classes A 
and B explosives, and commodities 
requiring the use of special equipment), 
between points in the U.S., under 
continuing*contract(s) with International 
Paper Company, of New York. NY. 

MC 142909 (Sub-12F). filed December 

11.1980. previously noticed in FR issue 
of December 18.1900. Applicant* 

TIMBER TRUCKING. INC. 35 E 6th W. 
St., Salt Lake City. UT 84101. 
Representative: Irene Warr. 430 Judge 
Bldg.. Salt Lake City. UT 64111. 
Transporting machinery, and road 
construction equipment, between points 
in UT. ID. WY. MT. CO. NV. AZ. CA. IL 
and TX. 

Note.—This ^publication changes the 
territorial description. 

MC 144878 (Sub-3lF), filed December 

30.1980. Applicant: AMERICAN 
FREIGHT SYSTEM, INC, 9393 West 
110th St.. Overland Park. KS 66210. 
Representative: Harold H. Closkey 
(same address as applicant). Over 
regular routes, transporting genera! 
commodities (except household goods 
as defined by the Commission and 
classes A and B explosives), serving 
points in Ml as off-route points in 
connection with applicant’s otherwise 
authorized regular-route operations. 

MC 140079 (Sub-14F), filed December 

22,1900. Applicant: JACKSON 
TRANSPORTATION. INC, R.R. 1, Box 
410-A. Clayton, IN 46118. 

Representative: Donald W. Smith. P.O. 
Box 40248. Indianapolis. IN 4624a 
Transporting general commodities 
between points In St. Charles County, 
MO. on the one hand. and. on the other, 
points in the U.S. Condition: Any 
certificate issued in this proceeding to 
the extent it authorizes transportation of 
classes A and B explosives shall be 
limited In point of time to a period 
expiring five years from the date of 
issuance of the certificate. 

MC 146719 (Sub-6F). filed December 

19.1980. Applicant: MATERIAL 
DELIVERY SERVICE INC., P.O. Drawer 
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F, County Road 18, Alabaster. AL 35007. 
Representative: Edward J. Kiley. 1730 M 
Street. NW„ Washington. D.C. 20036. 
Transporting cement* from Decatur. AL 
to points in GA. LA, MS, NC, SC, and 

m 

MC 147198 (Sub-8F), filed December 

19.1980. Applicant: P. & FJ. TRUCK 
LINES INC.. Box 175, Rossville. 1L 60963. 
Representative: Thomas A. Graham, 4 
West Seminary, Danville, 1L 61832. 
Transporting (1 ) food and related 
products , and materials* equipment* and 
supplies used in the manufacture and 
distribution of food and related 
products, between points in IA. IL IN. 
KS, KY. ML MN. MO. NE, OH. TN, and 
WI, and (2) such commodities as are 
dealt in or used by manufacturers and 
distributors of containers, between 
points in NE. MO, KS. KY. TN. IN. OH. 
MI. WI. MN, IA. IL AR. MS. GA, LA. 

TX, CO, AL, and OK. 

MC 147499 (Sub-5F). filed December 
29. I960. Applicant: D. H. TRANSFER 
INC, 671 M-73, Iron River. Ml 49935. 
Representative: Donald Hooper (same 
address as applicant). Transporting iron 
and steel articles, and materials used in 
the manufacture of iron and steel 
articles, between the facilities of 
Northern Automatic Electric Foundry 
(Division of Armco Inc.) at or near 
ishpeming, MI, on the one hand, and, on 
the other, points in MN. 

MC 148158 (Sub-lOF). filed December 

17.1980. Applicant: CONTROLLED 
DELIVERY SERVICE, INC., P.O. Box 
1299, City of industry. CA 91749. 
Representative: Robert L Cope, Suite 
501,1730 M St., NW.. Washington. D.C 
20036. Transporting general 
commodities (except household goods 
as defined by the Commission and 
classes A and B explosives), between 
points in the U.S.. under continuing 
contract(s) with National Distribution 
Systems. Inc., of Clearfield, UT. 

MC 153328F, filed December 30.1980. 
Applicant: RED K TRANSPORT, INC. 
2545 Peach Tree. Cape Cirardeau, MO 
63701. Representative: Joel H. Steiner, 39 
South LaSalle, Suite 600, Chicago. IL 
60603.Transporting (1) Lime and 
limestone products . (2) iron and steel 
articles, and (3) materials, equipment, 
and supplies used in the manufacture 
and distribution of the commodities in 
(1) and (2), between St. Louis, MO. and 
points In St. Genevieve County, MO. on 
the one hand, and. on the other, points 
in the U.S. (except AK and HI). 

MC 153378F. filed December 16.1980. 
Applicant: BRATTLEBORO HAULAGE, 
INC., 50 Middlesex Ave.. Somerville, 

MA 02145. Representative: James F. 
Martin. Jr.. 8 W. Morse Rd.. Bellingham, 
MA 02019. Transporting such 


commodities as are dealt in or used by 
(a) chain grocery and food business 
houses and (b) retail and discount 
department stores (except commodities 
in bulk, in tank vehicles), between 
points in Windham County. VT. and 
Hurtford County, CT, on the one hand, 
and. on the other, points in ME. NH, VT, 
MA. Rl, CT, NY and NJ. 

MC 153419F, filed December 15,1980. 
Applicant: THOMAS D. COX. 2105 
Hamilton St.. Murphysboro. IL 62966. 
Representative: Michael W. O’Hara. 300 
Reisch Bldg.. Springfield. IL 62701. 
Transporting labels . wrappers . and foil 
paper, between points In the U.Sm under 
continuing contract(s) with Lustour 
Corporation, a subsidiary of Bemis Bag, 
of Murphysboro. IL 
Agatha L Mergenovich. 

Secretary. 

|KR One ai-n*« Flknd 1-3MU. MB am} 

BILLING COO£ 7WS-01-4I 


|Vot 5) 

Permanent Authortty Decisions; 
Restriction Removals 

Decided: January 21.1961. 

The following restriction removal 
application, filed after December 28, 
1960. are governed by 49 CFR Part 1137. 
Part 1137 was published in the Federal 
Register of December 31,1980. at 45 FR 
86747. 

Persons wishing to file a comment to 
an application must follow the rules 
under 49 CFR 1137.12. A copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.00. 

Amendments to the restriction 
removal applications are not allowed. 

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions 
applicable to restriction removal. 

Findings 

We find, preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with 49 U.S.C. 10922(h). 

In the absence of comments filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant. Prior to beginning operations 
under the newly issued authority, 
compliance must be made with the 
normal statuory and regulatory 
requirements for common and contract 
carriers. 


By the Commission. Restriction Removal 
Board. Members Spom. Alspaugh. and 
Shaffer. 

Agatha L Mergenovich. 

Secretary. 

MC 2202 (Sub-651 )X. filed January 15, 
1981. Applicant: ROADWAY EXPRESS. 
INC.. 1077 Gorge Blvd.. P.O. Box 471. 
Akron. OH 44309. Representative: 
William O. Turney, 7101 Wisconsin 
Avenue. Washington, DC 20014. 
Applicant seeks to remove restrictions 
in its Sub-No. 137 Certificate to 
authorize service at all intermediate 
points between Birmingham, AL and 
Dallas. TX, and between Birmingham. 

AL and Houston, TX, and to remove a 
restriction against traffic originating at 
or destined to points in AL west of U.S 
Hwy. 231. 

MC 25869 (Sub-177)X, filed January 14, 
1981. Applicant: C.O.D.E. INC.. 4800 
North Colorado Boulevard. Denver, CO 
80218. Representative: Donald L Stem. 
Suite 610,7171 Mercy Road, Omaha. NE 
68106. Applicant seeks to remove 
restrictions from portions of its lead 
certificate MC-25869 and Sub-Nos. 163 
and 166, which authorizes transportation 
of general commodities with exceptions 
between Chicago, IL Churdan, LA and 
points within 25 miles thereof. Omaha. 
NE, Tamora, NE, Denver, CO and points 
In Sedgwick County, CO to (1) remove 
all restrictions in its commodity 
authorities except “classes A and B 
explosives" and (2) authorize service at 
all intermediate points in connection 
with its regular routes between Chicago, 
Churdan. Omaha, and Tamora. 

MC 29910 (Sub-321 )X, filed January 13, 
1981. Applicant: ABF FREIGHT 
SYSTEM. INC. 301 S. 11th Street. Fort 
Smith. AR 72901. Representative: Joseph 
K. Reber (same as applicant). Applicant 
seeks to remove restrictions in 
Certificate No. MC-29910, and Sub-Nos 
90. 92.165,173.179, 206, 287, and 268. 
authorizing the transportation of various 
commodities by removing restrictions to 
the transportation of traffic originating 
at and/or destined to named plantsite 
facilities, in all of the above certificates, 
by substituting specific counties for the 
plantsite restrictions: Jackson County, 
AR. for Newport, AR in Sub-No 90; 
Washington County, MS, for Greenville, 
MS in Sub-No. 92; Henderson County. 
NC for Fletcher. NC in Sub-No. 165; 
Crawford County, AR. for Van Buren. 
AR in Sub-No. 173; Shelby County, TN, 
for Memphis, TN in Sub-No. 179; Warren 
County, MS, in lieu of plantsite 
restriction in same county in Sub-No. 
206; McKinlay County. NM. for Navajo. 
NM in Sub-No. 267; and Kay County, 
OK. for Ponca City. OK in Sub-No. 268; 
and to authorize radial authority in lieu 
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of one-way authority (except in Sub- 
Nos. 206 and 260 which already contain 
round-trip authority) between each of 
the respective counties and named 

states. 

MC 35320 (Sub-628)X. filed January 12, 
1961. Applicant: T.LM.E.-DC, INC,, 
259&-74th Street, P.O. Box 2550/ 
Lubbock, TX 79408. Representative: 
Kenneth G. Thomas, (same as above). 
Applicant seeks removal of restrictions 
in MC-4200 (Sub-No. 1), which was 
granted to applicant in MC-F-13914F, 
and which authorizes the transportation 
of general commodities (with 
exceptions) from Houston. TX to points 
in a described portion of TX to(l) 
authorize radial service between 
Houston and a portion of TX and (2) 
remove all restrictions in its general 
commodities authority, except classes A 
and D explosives. 

MC 55889 (Sub-66)X. filed Januray 15. 
1981. Applicant AAA COOPER 
TRANSPORTATION. P.O. Box 6827. 
Dothan. AL 36302. Representative: Kim 
D. Mann, Turney & Turney, 7101 
Wisconsin Avenue, Washington, DC 
20014. Applicant seeks to remove 
restrictions in its Sub-No. 60 and Sub- 
No. 62 certificates which authorize the 
transportation of general commodities, 
with the usual exceptions, over 
described regular routes, in Sub-No. 60, 
between certain points in AL and LA* 
with routes through MS, serving 
specified intermediate points, and 
restricted against shipments between 
certain points in LA having prior or 
subsequent movement by water; and. In 
Sub-No. 62, between certain points in 
AL and Memphis, TN, with routes 
through MS, serving no intermediate 
points to (1) eliminate all restrictions in 
the commodity descriptions except 
classes A and B explosives. (2) eliminate 
the ex-water restriction, and (3) 
authorize service at all intermediate 
points in connection with its regular- 
rout*- operations. Further. Sub-Nos. 00 
and 62 contain restrictions which limit 
service to Jackson. MS, for the purpose 
of joinder only, which applicant also 
seeks to eliminate. 

MC 118838 (Sub-71 )X filed January 13, 
1961 Applicant: GABOR TRUCKING 
INC.. R.R. 4. Box 124B, Detroit Lakes, 

MN 56501. Representative: William L 
[Wbank. 1980 Financial Center. Des 
Moines, 1A 50309. The application seeks 
to remove the restrictions from its Sub- 
•>o. 69 certificate by (1) broadening the 
commodity description from fabricated 
metal products to metal products, (2) by 
removing the plantsite restrictions to the 
lacilitas of United States Gypsum 
Company and Boyles Galvanizer at the 
points named in (3) and St. Louis. MO. 


and (3) by broadening the origin of 
Franklin Park, JL, to Chicago, IL and the 
origin of Pinckneyville, IL. to Perry 
County, IL 

MC 133229 (Sub-15)X. filed January 13. 
1981. Applicant: COATS 
FREICHTWAYS. INC, 601 32nd 
Avenue. P.O. Box 415, Council Bluffs, IA 
51502. Representative: Donald L Stem* 
Suite 610, 7171 Mercy Road, Omaha, NE 
68106. Applicant seeks to remove 
restrictions from its lead certificate 
which authorizes the transportation of 
general commodities (with exceptions), 
over regular routes from Chicago. IL 
and to Hastings. NE. serving named 
Intermediate points and desginated off- 
routes points, with restrictions limiting 
transportation against traffic originating 
at or destined to named points or to 
traffic moving from or to named points, 
to (1) remove all exceptions from its 
general commodity authority except 
classes A and B explosives. (2) authorize 
service at all intermediate points. (3) 
remove restrictions against the 
transportation of traffic originating at or 
destined to points in the Chicago, IL 
commercial zone, and (4) broaden the 
one-way authority to round-trip 
authority. 

MC 146465 (Sub-lO)X. filed January 14, 
1981. Applicant: LAWRENCE PILGRIM 
d.b.a. PILGRIM TRUCKING COMPANY. 
P.O. Box 877, Cleveland, GA 30528. 
Representative: Robert E. Bom. Suite 
508.1447 Peachtree St, NJL, Atlanta, 

GA 30309. Applicant seeks to remove 
restrictions from its Certificate No. MC- 
146465 (Sub-No. 3) to (1) broaden the 
territorial description by replacing the 
plantsite restrictions of Hoover 
Universal, Inc., Wood Preserving 
Division at Thomson. GA* and Milford* 
VA, with McDuffie County, GA. and 
Caroline County, VA, and (2) broaden 
its commodity authority from lumber to 
lumber and wood products. 

MC 147595 (Sub-2)X, filed January 14. 
1981. Applicant: LYLE GUENTZEL 
TRUCKING. INC d.b.a. G AND A 
TRUCKING. Route 4, Box 260, Hibbing. 
MN 55746. Representative: Robert P. 

Sack. P.O. Box 6010, West St Paul, MN 
55118. Applicant seeks to remove 
restrictions in its lead Certificate to (1) 
remove all restrictions from its general 
commodity authority except "classes A 
and B explosives* 4 , and (2) expand its 
territorial authority to serve radially 
between Hennepin and Ramsey 
Counties, MN. and points In St Louis 
and Itasca Counties. MN, in place of its 
limited authority between Minneapolis, 
MN. and St. Louis County (except 


Duluth) and Itasca County (except 
Grand Rapids). MN. 

|FR Doc. to-2007 Filed \-2A~to, *4) Ml) 

DtUJNO COOC 70)5-01-« 

(Notice No. 206] 

Assignment of Hearings 

January 19,1981. 

Cases assigned for hearing, 
postponement cancellation or oral 
argument appear below and will be 
published only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish notices 
of cancellation of hearings as promptly 
as possible, but interested parties 
should take appropriate steps to insure 
that they are notified of cancellation or 
postponements of hearings in which 
they are interested. 

MC 63562 (Sub-eaF), BN Transport. Inc. now 
assigned for hearing on January 14,1961 at 
Seattle, Wa is transferred to Modified 
Procedure. 

MC 148079 (Sub-lF), Frye Trucking Company. 
Inc, now assignod for hearing on January 
12.1981 at Raleigh. NC is transferred to 
Modified Procedure. 

MC P-12730, Pacific Transportation Lines, 

Inc.—Purchase—Jackson Distribution 
Corp.. MC 142048 (Sub-7F). Pacific 
Transportation Lines, Inc., now assigned 
for hearing on January 14.1961 (3 days) at 
Buffalo, N.Y- in Room 209. City Hall 
Niagara Square. 

MC 140611 (Sub-lF). Harkema Express Lines, 
inc. now assigned for hearing on January 

19.1961 (4 days) at Buffalo, N.Y. in Room 
209, City Hall Niagara Square. 

MC 144190 (Sub-OF), Story, Inc. now assigned 
for hearing on January 21,1901 at 
Nashville, Tn is postponed indefinitely. 

MC 110088 (Sub-414F), Schneider Tank Lines, 
Inc, now assigned for hearing on January 

21.1961 at Chicago. IL Is canceled and 
application is dismissed. 

MC 35320 (Sub-311F), TXM.E.-DC, Inc. now 
assigned for hearing on (anuary 27.1981 at 
Houston. Tx is canceled and application is 
dismissed. 

MC 730 (Sub-507F). Pacific Intermountain 
Express Co„ now assigned for hearing on 
January 26.1981 at New Orleans. La is 
transferred to Modified Procedure. 

MC 139763 (Sub-3F), Oak Harbor Freight 
Lines, Inc, now assigned for hearing on 
January 26, 1981 at Seattle. Wa Is 
transferred to Modified Procedure. 

MC 135598 (Sub-30F). Sharkey 
Transportation, Inc, now assigned for 
hearing on February 19.1981 at Chicago, II 
Is transferred to Modified Procedure. 

MC 732 (Sub-16F). Albina Transfer Co.. Inc, 
now assigned for hearing on |anuary 21, 
1961 at Portland. Or is canceled and 
application is dismissed. 

MC 56679 (Sub-14F). Brown Transport Corp., 
now assigned for hearing on January 22. 
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1981 (it Memphis. Tn is transferred to 
Modified Procedure. 

MC115311 (Sub-39QF). I * M Transportation 
Co.. Imx. now assigned for Prehearing 
Conference on December 2,1980 at 
Washington. D.C. is transferred to 
Modified Procedure. 

MC C-10637. Overland Motor Express, foe* 
DBA Boulder-Denver Truck Line, Inc. -V- 
Arkansas-Best Freight System. Inc, now 
assigned for bearing on |anuary 15,1981 at 
Denver. Co is transferred to Modified 
Procedure. 

MC 133194 (Sub-21 F)» Woodline Motor 
Freight now assigned for Prehearing 
Conference on January 8. 1981 at 
Washington. D.C. is transferred to 
Modified Procedure. 

MC 148742 (Sub-2F), H 8 F Trucking 
Company. Inc. now assigned for hearing 
on January 21.1981 at Chicago. 11 is 
transferred to Modified Procedure. 

MC 59856 (Sub-89F). Salt Crock Freightways. 
now assigned for hearing on February 23. 
1981 at Sait Lake City. Ut is canceled and 
application is dismissed. 

MC 148629F. Parkhill Pipe Services Company, 
is dismissed. 

MC 109738 (Sub-48F), Capitol Bus Company, 
now assigned for hearing on January 28. 
1981 at Philadelphia. Pa will be held in 
Room 2809. James Byrne Courthouse. 801 
Market Street. 

MC 118838 (Sub-57F). Gabor Trucking. Inc, 
now assigned for hearing on |anuary 20. 
1981 at Seattle. Wa is transferred to 
Modified Procedure. 

MC 11592 (Sub-29F), Best Refrigerated 
Express. Inc. now assigned for hearing on 
January 19,1981 at Omaha. Ne U 
transferred to Modified Procedure. 

MC 136782 (Sub-12F). Rj\.N. Trucking Co., 
now assigned for hearing on January 28. 

191 at Pittsburgh . Pa is postponed to 
March 11,1981 (3 days) at Pittsburgh. Pa in 
a hearing room to be later designated. 

MC 108398 (Sub-938F), National Trailer 
Convoy. Inc, now assigned for hearing on 
January 2a 1981 at Philadelphia. Pa Is 
transferred to Modified Procedure. 

MC 010339, Mclean Trucking Company and 
Wolverine Express, Inc—Investigation 
And Revocation of Certificates, now 
assigned for hearing on January 14.1981 (3 
days) at Chicago. IJ is canceled and 
reassigned to March 3.1981 (1 day) at the 
Offices of the Interstate Commerce 
Commission. Washington. D.C 

MC 133689 (Sub-200F)« Overland Express. 
Inc. now assigned for hearing on January 

20. 1981 (9 days) at St. Paul. Mn will be 
held at the Court Room No. 584. Federal 
Building, 316 North Robert on January 2a 
21. 22. 24. 25. 2a 27. 28, 29/81 and on 
January 23, 1981 in Room No. 58a Federal 
Building. 316 North Robert. 

MC 32882 (Sub-124F), Mitchell Bros. Truck 
Lines, now assigned for hearing on January 

13.1981 at Salt Lake City., Ut is transferred 
to Modified Procedure. 

MC 108863 (Sub-lF), Bacon Motor Express, 
Inc., now assigned for hearing on February 
4.1961 at the Offices of the Interstate 
Commerce Commission. Washington. D.C 

MC 140611 (Sub-4 F). Harkema Express Lines, 
Inc, now assigned for hearing on January 


19.1961 at Buffalo, N.Y„ is canceled and 
application is dismissed. 

MC 147524 (Sub-4F). Sincd Leasing. Inc., now 
assigned for hearing on February 9,1981 at 
the Offices of the Interstate Commerce 
Commission, Washington. D.C 

MC 14768 (Sub-2F). Landes Ozark Transfer 
Co., cLb.a. Ozark Transfer Company, now 
assigned for hearing on February 28.1981 
(2 days) at Jefferson City. Mo. in a hearing 
room to be later designated. 

MC 59858 (Sub-90F). Salt Creek Frelghtwoys. 
now assigned for hearing on February 23, 
1981 at Sait Lake City. Ut is canceled and 
application dismissed. 

MC 115311 (Sub-397F), | 8 M Transportation 
Co., Inc. is transferred to Modified 
Procedure. 

MC 114552 (Sub-243F). Senn Trucking 
Company, now assigned for hearing on 
January 28.1961 at Jacksonville. FL is 
transferred to Modified Procedure. 

MC 136782 (Sub-27P). R.A.N. Trucking 
Company, now assigned for hearing on 
January 27,1961 at Pittsburgh, Pa is 
transferred to Modified Procedure. 

MC 148892 (Sub-13F), R 8 L Transfer. Inc, 
now assigned for hearing on January 21, 

1981 at Columbus, Oh is transferred to 
Modified Procedure. 

MC 123048 (Sub-482F), Diamond 
Transportation System. Inc, now assigned 
for hearing on January 22,1981 at 
Nashville. Tn is transferred to Modified 
Procedure. 

MC 69224 (Sub-51 FJ, H 6 W Motor Express 
Company, now assigned for hearing on 
January 19.1981 (4 days) at Davenport la 
in a hearing room to be later designated. 

MC 107805 (Sub-23F). Advance-United 
Expressways, Inc. now assigned for 
hearing on |anuary 27,1981 (9 days) at St. 
Paul, Mn in a hearing room to be later 
designated. 

MC 60014 (Sub-190P). Aero Trucking, Inc, 
now assigned for hearing on January 20, 
1981 is postponed to January 27,1961 at the 
Offices of the Interstate Commerce 
Commission. Washington. D.C 

MC 37554, Cereal Food Processors. Inc. V. 
Norfolk And Western Railway Company, 
now assigned for Prehearing Conference on 
February 18.1981 at the Offices of the 
Interstate Commerce Commission. 
Washington. D.C. 

MC 37515 Burlington Northern. Inc. V. 
Baltimore And Ohio Railroad Company. Ei 
Al now assigned for Prehearing 
Conference on February 19,1981 at the 
Offices of the Interstate Commerce 
Commission, Washington. DC. 

MC 119968 (Sub*248F). Great Western 
Trucking Co„ loc, now assigned for 
hearing on February 2a 1981 (1 day) at the 
Offices of the Interstate Commerce 
Commission. Washington, D.C 

MC 135524 (Sub-149F). G. F. Trucking 
Company, now assigned for hearing on 
February 27.1981 (1 day) at the Offices of 
the Interstate Commerce Commission, 
Washington, D.C 

MC 148962F, Mulder Trucking Company, now 
assigned for hearing on January 14.1981 at 


St. Paul. Mn it transferred to Modified 
Procedure. 

Agatha L. Mergenovich. 

Secretary . 

fFR Doc. SI -M» BUnl !>2041: *45 *m| 

Mil ING COO€ 703S-01-U 


Motor Carrier; Permanent Authority 
Decisions; Decision-Notice 

The following applications, filed on or 
after July 3.1980, are governed by 
Special Rule 247 of the Commission's 
Rules of Practice, see 49 CFR 1100.247. 
Special rule 247 was published in the 
Federal Register on July 3.1980, at 45 FR 
45539. For compliance procedures, refer 
to the Federal Register issue of 
December 3.1980, at 45 FR 80109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.247(B). Applications may be 
protested only on the grounds that 
applicant is not fit. willing, and able to 
provide the transportation service and 
to comply with the appropriate statutes 
and Commission regulations. A copy of 
any application, together with 
applicant's supporting evidence, can be 
obtained from any applicant upon 
request and payment to applicant of 
$ 10 . 00 . 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

FINDINGS: 

With the exception of those 
applications involving duly noted 
problems (e.g.s., unresolved common 
control, fitness, water carrier dual 
operations, or Jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant is fit. willing, and able to 
perform the service proposed, and lo 
conform to the requirements of Title 49, 
Subtitle IV, United States Code, and the 
Commission's regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

In the absence of legally sufficient 
interest in the form of verified 
statements filed on or before March 13, 
1981 (or. if the application later becomes 
unopposed) appropriate authorizing 
documents will be issued to applicants 
with regulated operations (except those 
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with duly noted problems) and will 
remain in full effect only as long as the 
applicant maintains appropriate 
compliance. The unopposed applications 
involving new entrants will be subject to 
the issuance of an effective notice 
setting forth the compliance 
requirements which must be satisfied 
before the authority will be issued. Once 
this compliance is met, the authority will 
be issued. 

On or before March 30,1981. an 
applicant may file a verified statement 
in rebuttal to any statement in 

opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note,— All applications are for authority to 
operute as a motor common carrier in 
interstate or foreign commerce over irregular 
nrates. unless noted otherwise. Applications 
lor motor contract carrier authority are those 
where service is for a named shipper “under 
contract*’. 

Volume No. OP4-203 


MC 58923 (Sub-62), filed December 19, 
1980. Applicant: GEORGIA HlClfWAY 
EXPRESS. INC.. 2090 Jonesboro Road. 
SE, P.O. Box 6944. Atlanta. GA 30315. 
Representative: Fritz R. Kahn. Suite 
1100.1660 L St.. N.W.. Washington. DC 
20036. Transporting general 
commodities , between Lexic. MS, 
Warner ton. Clifton. Franklinton. Zona, 
and Isabel. LA. on the one hand. and. on 
the other, points in the U.S. Applicant 
intends to tack this authority with its 
otherwise authorized regular route 
authority. 

Note.—The purpose of this application is to 
substitute motor carrier for abundoned rail 
carrier service. 

MC 153272 (Sub-1), filed December 16, 
1980. Applicant: S & H CONTRACTORS, 
INC., Box 187 1-75 and Hwy 16, Walton. 
KY 41094. Representative: Rudy Ycssin. 
113 West Main St.. Frankfort, KY 40601. 
Transporting, for or on behalf of the 
United States Government .genera! 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. 


Decided: January 16,1981. 

By the Commission. Review Board No. 2. 
Members Chandler. Eaton and Liberman. 


MC 150496 (Sub-8F), filed January 5. 
1W1. Applicant: P.A.M. TRANSPORT. 
INC.. P.O. Box 188, Tonitown. AR 72770. 
Representative: Paul A. Maestri (same 
address as applicant). Transporting 
general commodities, between Ft. 
Calhoun, NE, Arbyrd, Homersville, and 
Whitewater. MO. Gosnell, AR, 

Roseville, IL, Randolph. IA. Clayton. 
Commerce, and Talihina. OK, Trcece, 

KS, Griffith and Memrille. IN. Cayce. 

KY, Lanare and Mentone. CA, Pierce, 
WV. and Balfoton and Milton. NY, on 
the one hand, and, on the other, points 
in the U.S. 

N’oi*.—The purpose of this application i* to 
substitute motor service for abandoned rail 

service. 


MC 151526 (Sub-lF), Bled December 
£ 1980. Applicant: TRIAD 
TRANSPORTATION SERVICES. INC, 
p 0. Box 20714. Greensboro. NC 27420. 
Representative: Jerald A. Honeycutt 
(same address as applicant). 
Transporting, for or on behalf of the 
united States Government, general 
commodities (except used household 
Roods, hazardous or secret materials 
and sensitive weapons and munitions). 
oHween points in the U.S. 

Volume No. OP2-160 
Decided: January 19. 1981. 

By th. Commission, Review Board No. 1. 
M'-rntwr, Carirlon. Joyce, and Jones. 


Volume No. OP3-133 

Decided: January 7,1981. 

By the Commission. Review Board No. 3. 
Members Parker. Fortier and Hill. (Member 
Parkerno! participating.) 

MC 7555 (Sub-78F). Bled December 24. 
1980. Applicant: TEXTILE MOTOR 
FREIGHT, INC.. P.O. Box 70, Ellerbe. NC 
28338. Representative: Terrence D. 

Jones. 2033 K St., N.W.. Suite 300, 
Washington. DC 20006. Transporting 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions], for the U.S. Government, 
between points in the U.S. 

MC 116325 (Sub-88F), filed December 

22.1980. Applicant: JENNINGS BOND, 
d.b.a. BOND ENTERPRISES. P.O. Box 8, 
Lutesville, MO 63762. Representative: 
Jennings Bond (same address as 
applicant). Transporting shipments 
weighing JOOpounds or less if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. 

MC 120364 (Sub-30F), Bled December 

24.1980. Applicant: A & B FREIGHT 
LINE. INC, 4805 Sandy Hollow Rd., 
Rockford. 1L 61109. Representative: 

James A. Spiegel. Olde Towne Office 
Park. 6425 Odana Rd., Madison. W1 
53719. Transporting general 
commodities (except used household 
goods,.hazardous or secret materials, 
and sensitive weapons and munitions) 
for the U.S.' Government, between points 
in the U.S. 


MC 142284 (Sub-2F), filed December 

16.1980. Applicant: AIR COURIER S 
INTERNATIONAL. INC, c/o James A. 
Ullman. 2150 E. Thomas Rd., Phoenix. 
AZ 85018. Representative: James A. 
Ullman (same address as applicant). 
Transporting shipments weighing 100 
pounds or less if transported in a motor 
vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. 

MC 145435 (Sub-9F). filed December 
29. 1980. Applicant: WESTERN AG 
INDUSTRIES, INC., 2750 North Parkway 
Dr„ Fresno. CA 93711. Representative: 
Miles L Kavalier, 315 S. Beverly Dr.. 
Suite 315, Beverly Hills, CA 90212. 
Transporting general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), for 
the U.S. Government, between points In 
the U S. 

MC 145855 (Sub-7F). filed December 

19. 1980. Applicant: JOHN RAY 
TRUCKING COMPANY. INC.. Highway 
93, P.O. Box 206, Eastaboga, AL 3628a 
Representative: John W. Cooper. 253A 
Desoto Parkway. Mentone. AL 35984. 
Transporting general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), for 
the U.S. Government, between points in 
the U.S. 

Volume No. OP5-03 

Decided. January 5.1981. 

By the Commission. Review Board No. 1, 
members Carleton. Joyce and Jones. 

MC 145459 (Sub-3F), filed December 8. 
1980. Applicant: SERVICE EQUIPMENT 
h TRUCKING. INC.. Box 162. Mattoon. 

IL 61932. Representative: Michael W. 
O'Hara. 300 Reisch Building, Springfield. 
IL 62701. Transporting shipments 
weighing 100 pounds or less, if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. 

MC 149309 (Sub-lF). filed December 

16.1980. Applicant: MID-ISLAND 
MESSENGER SERVICE, INC., 1044 
Northern Blvd. Roslyn. NY 11576. 
Representative: Piken & Piken, Queens 
Office Tower, 95-25 Queens Blvd., Rego 
Park, NY 11374. Transporting shipments 
weighing 100 pounds or less, if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. 

Volume No. OP5-05 

Decided: January 7.1981. 

By the Commission. Review Board No. 1. 
Members Carleton. Joyce, and Jones. 
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MC146568 (Sub-lOF). filed December 

12.1980. Applicant: PHOENIX BIRD, 

INC. Suite 118.1 Neshaminy Plaza. 
Cornwells Heights. PA 19020. 
Representative: Ronald N. Cobert, Suite 
501.1730 M Street N.W„ Washington. 
D.C. 20036. Transporting general 
commodities (except household goods 
as defined by the Commission, 
hazardous or secret materials and 
sensitive weapons ammunitions), for the 
U.S. Government between points in the 
U.S. 

MC 153339F, filed December 19.1980. 
Applicant: ROOSEVELT. INC.. P.O. Box 
1358, Peterson. NJ 07509. Representative: 
Harold L Reckson. 33-28 Halsey Rd.. 

Fair Lawn, NJ 07410. Transporting 
shipments weighing 100 pounds or less, 
if transported in a motor vehicle in 
which no one package exceeds 100 
pounds, between points in the U.S. 

MC 153359F, filed December 18.1980. 
Applicant COSMOPOLITAN EXPRESS, 
INC, 2881 Carl Boulevard, Elk Grove. IL 
80007. Representative: Patrick H. Smyth, 
19 South LaSalle Street. Suite 401. 
Chicago, IL 60603. Transporting (1) 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), for the U.S. Government, 
between points in the U.S.. and (2) 
shipments weighing 100 pounds or less . 
if transported in a motor vehicle In 
which no one package exceeds 100 
pounds, between points in the U.S. 

Volume No, OP5-08 

Decided: January 8.1981. 

By the Commission. Review Board No. 1, 
Members Carle ton, Joyce and Jones. 

MC 145559 (Sub-7F), filed December 

18.1980. Applicant: NORTH ALABAMA 
TRANSPORTATION. INC. P.O. Box 38, 
Ider, AL 35981. Representative: William 
P. Jackson, Jr., 3428 N. Washington 
Blvd.. P.O. Box 124a Arlington. VA 
22210. Transporting general 
commodities (except household goods 
as defined by the Commission, and 
classes A and B explosives), between 
LaSalle, Hanska, Amiret. Ghent, 
Marshall. Minneota, Taunton. Porter. 
Canby and Burr, MN, Gary, SD, and 
Shelby. AL, on the one hand. and. on the 
other, points in the U.S. 

Nate.—The purpose of this application is to 
substitute motor carrier service for complete 
abandonment of rail carrier service. 

MC 149308 (Sub-8F), filed December 

29.1980. Applicant: VICTORY 
FREIGHTWAY SYSTEM, INC. P.O. Box 
P. Scllersburg. IN 47172. Representative: 
William P. Jackson. JR.. 3428 N. 
Washington Blvd., P.O. Box 1240. 
Arlington, VA 222ia Transporting 
general commodities (except household 


goods as defined by the Commission, 
and classes A and B explosives), 
between Cheviot, Bridgetown, and 
Miamitown, OIL on the one hand. and. 
on the other, points in the U.S. 

Note.—The purpose of this application is to 
substitute motor carrier for abandoned rail 
carrier service. 

MC 153308F, filed December 19,1980. 
Applicant: WESLEY A. 

MONSHAUGEN. d.b.a. 

MONSHAUGEN. P.O. Box 437, Webster. 
SD 57574. Representative: Wesley A. 
Monshaugen (same address as 
applicant). Transporting food and other 
edible products (including edible 
byproducts but excluding alcoholic 
beverages and drugs) intended for 
human consumption, agricultural 
limestone and other soil conditioners, 
and agricultural fertilizers, if such 
transportation is provided with the 
owner of the motor vehicle in such 
vehicle, except in emergency situations, 
between points in the U.S. 

Volume No. OP5-11 

Decided: January 9.1981. 

By the Commission. Review Board No. 1. 
Members Carleton. Joyce and Jones. 

MC 152669 (Sub-lF), filed December 

22,1980. Applicant: C 8 C TRUCKING. 
INC., Route 9. Box 222A. Statesville, NC 
28677. Representative: Theodore 
Polydoroff. Suite 301,1307 Dolley 
Madison Blvd. McLean. VA 22101. 
Transporting, for or on behalf of the 
United States government, general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. 

MC 153358F. filed December 16.1980. 
Applicant: RAY TRANSPORT. INC. 
d.b.a. S.E.A. FREIGHT FORWARDERS, 
914 Stedman Street. Ketchikan. AK 
99901. Representative: Ray Weberg, P.O. 
Box 81203.650 South Othello St.. Seattle, 
WA 98108. Transporting general 
commodities (except household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions) for 
the U.S. Government, between points in 
the U.S. 

MC 153408F. filed December 22,1980. 
Applicant: DON CASE AND SONS, 
INC.. Box 7. Little Bear Rte.. Cheyenne, 
WY 82001. Representative: Janice 1. 

Case (same address as applicant). 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers , and other soil 
conditions by the owner of the motor 
vehicle in such vehicle except in 


emergency situations, between points in 
the US. 

Agatha L Merg«novk.h. 

Secretary. 

{PR Doc §1-2933 flW §45 mm\ 

BILLING COOC 7035-01-41 


Motor Carrier*; Permanent Authority 
Decision* 

Derided: January 7,1981. 

The following applications, filed on or 
after July 3.1980. are governed by 
Special Rule 247 of the Commission's 
Rules of Practice, see 49 CFR 1100.247. 
Special Rule 247 was published in the 
Federal Register of July 3.1980. at 45 FR 
45539 . For compliance procedures, refer 
to the Federal Register issue of 
December 3,1980. at 45 FR 80109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.247(B). A copy of any 
application, together with applicants 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g.. unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant is fit, willing, and able to 
perform the service proposed, and lo 
conform to the requirements of Title 49, 
Subtitle IV. United States Code, and the 
Commission's regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

In the absence of legally sufficient 
interest in the form of verified 
statements filed on or before March 13, 
1981 (or, if the application later becomes 
unopposed), appropriate authorizing 
documents will be issued to applicants 
with regulated operations (except those 
with duly noted problems) and will 
remain in full effect only as long as the 
applicant maintains appropriate 
compliance. The unopposed applications 
involving new entrants will be subj«>ct to 









8783 


Federal Register / Vol. 46. No. 17 / Tuesday, January 27. 1981 / Notices 


the issuance of an effective notice 
jetting forth the compliance requiements 
which must be satisfied before the 
authority will be issued. Once this 
compliance is met, the authority will be 
issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 

opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 

operating right. 

By the Commission. Review Board No. t. 
Members C/irleton, Joyce and Jones. 

Ajpths L Mergenovich, 

Secretary. 

Note — All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
lor motor contract carrier authority are those 
where service is for a named shipper “under 
contrac!". 

MC 148654 (Sub-1 F), filed October & 
1900, previously published in the Federal 
Register of October 24.1980. Applicant: 
□.OVERLEAF TRANSPORTATION. 

INC, 14 Kerri Lane. Spring Valley. NY 
10977. Representative: Ronald I. Shapss, 
450 Seventh Ave.. New York. NY 10123. 
Transporting beverages, and material, 
supplies end commodities used in the 
manufacture, sale and distribution of 
beverages, between points in NY. NJ, 

PA. CT. Rl, MA. Ni l. VT. ME. DE. MD. 

VA. WV. NC. SC GA. FL. AL, MS. LA. 

AR. MO. 1A. MN. Wl, IL, KY. TN. OH. 

ID. Ml, and TX. 

Note.—This republication corrects the 
ammodity description, 
in Ok bwv» FU«a 125-si ms «n| 

•UJNC COOC 703S-01-M 


Motor Carriers; Permanent Authority 

Decisions 

The following applications, filed on or 
after July 3, 1980, are governed by 
Special Rule 247 of the Commission's 
Rules of Practice, sec 49 CF*R 1100.247. 
Special rule 247 was published In the 
Federal Register on July 3.1980. at 45 FR 
45539, 

Persons wishing to oppose an 
application must follow the rules under 
19CFR 1100.247(B). Applications may be 
protested only on the grounds that 
applicant is not fit, willing, and able to 
provide the transportation service and 
o comply with the appropriate statutes 
Commission regulations. A copy of 
^application, together with 
a Pf ! car V, 8 su PP°riing evidence, can be 
obtained from any applicant upon 


request and payment to applicant of 

$ 10 . 00 . 

Amendments to the request for 
authority ore not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant Is fit, willing, and able to 
perform the service proposed, and to 
conform to the requirements of Title 49. 
Subtitle IV, United States Code, and the 
Commission's regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975 r 

In the absence of legally sufficient 
protests in the form of verified 
statements filed within 45 days of 
publication of this decision-notice (or. if 
the application later becomes 
unopposed) appropriate authority will 
be issued to each applicant (except 
those with duly noted problems) upon 
compliance with certain requirements 
which will be set forth in a notice that 
the decision-notice is effective. Within 
60 days after publication an applicant 
may file a verified statement in rebuttal 
to any statement in opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipped “under 
contract'*. 

Volume No. OP3-134 

Decided: January 6 , 1981 

By the Commission, Review Board No. 2. 
Members Chandler, Eaton, and Liberman. 

MC 106074 (Sub-452F), filed December 

23,1980. Applicant B AND P MOTOR 
LINES* INC-, Shiloh Rd. at U.S. Hwy 221 
South. P.O. Box 727. Forest City. NC 
28043. Representative: Clyde W. Carver. 
P.O. Box 720434, Atlanta, GA 30328. 
Transporting general commodities 


(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), for 
the U.S. Government, between points in 
the U.S. 

MC 129664 (Sub-8F), filed December 

19.1980. Applicant: COMET 
MESSENGER AND DELIVERY 
SERVICE. INC,, 2 River Rd„ Chatham. 

NJ 07928. Representative: Norman 
Weiss, 167 Fairfield Rd.. P.O. Box 1409, 
Fairfield. Nj 07006. Transporting 
shipments weighing 100 pounds or less, 
if transported in a motor vehicle in 
which no one package exceeds 100 
pounds, between points in the U.S. 

MC 147784 (Sub-IF), filed December 

16.1980. Applicant: TRANS-WAY, INC., 
Rte. 1 h Inman Ave., Avcnel. NJ 07001. 
Representative: Robert B. Pepper. 168 
Woodbridge Ave.. Highland. NJ 08904. 
Transporting general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), for 
the U.S. Government, between points in 
the U.S. 

Volume No. OP3-136 

Decided: January 6,198t. 

By the Commission. Review Board No. 3, 
Members Parker. Fortier, and Hill. 

MC 152394. filed October 14.1980. 
Applicant: ROBERT S. HOSKINS, 1818 
Roanoke Ave„ Lakeland. FL 33803. 
Representative: Robert S. Hoskins (same 
address as applicant). Transporting food 
and other edible products (including 
edible byproducts but excluding 
alcoholic beverages and drugs) intended 
for human consumption, agricultural 
limestone and other soil conditioners, 
and agricultural fertilizers, by the 
owner of the motor vehicle in such 
vehicle, between points in the U.S. 

Agatha L. Mcrgenovich. 

Secretary. 

|« Doc SI-BOO FlUd l-Sk-41 *«5 «m| 

0:1 UNO COOC 7035-01-11 


Motor Carriers; Permanent Authority 
Decisions 

The following applications, filed on or 
after March 1,1979, are governed by 
Special Rule 247 of the Commission's 
Rules of Practice (49 CFR 1100.247). 
These rules provide, among other things, 
that a petition for intervention, either in 
support of or in opposition to the 
granting of an application, must be filed 
with the Commission within 30 days 
after the date notice of the application is 
published in the Federal Register. 
Protests (such as were allowed to filings 
prior to March 1,1979) will be rejected. 

A petition for intervention without leave 
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must comply with Rule 247(k) which 
requires petitioner to demonstrate that it 

(1) holds operating authority permitting 
performance of any of the service which 
the applicant seeks authority to perform, 

(2) has the necessary equipment and 
facilities for performing that service, and 

(3) has performed service within the 
scope of the application either (a) for 
those supporting the application, or. (b) 
where the service is not limited to the 
facilities of particular shippers, from and 
to. or between, any of the involved 
points. 

Permanent Authority Decisions 

Persons unable to intervene under 
Rule 247(k) may file a petition for leave 
to intervene under Rule 247(1) setting 
forth the specific grounds upon which it 
is made, including a detailed statement 
of petitioner's interest, the particular 
facts, matters, and things relied upon, 
including the extent, if any. to which 
petitioner (a) has solicited the traffic or 
business of those supporting the 
application, or. (b) where the identity of 
those supporting the application is not 
included in the published application 
notice, has solicited traffic or business 
identical to any part of that sought by 
applicant within the affected 
marketplace the extent to which 
petitioner's interest will be represented 
by other parties, the extent to which 
petitioner's participation may 
reasonably be expected to assist in the 
development of a sound record, and the 
extent to which participation by the 
petitioner would broaden the issues or 
delay the proceeding. 

Petitions not in reasonable 
compliance with the requirements of the 
rules may be rejected. An original and 
one copy of the petition to intervene 
shall be filed with the Commission, and 
a copy shall be served concurrently 
upon applicant's representative, or upon 
applicant if no representative is named. 

Section 247(f) provides, in part, that 
an applicant which does not intend to 
timely prosecute its application shall 
promptly request that it be dismissed, 
and that failure to prosecute an 
application under the procedures of the 
Commission will result in its dismissal. 

If an applicant has introduced rates as 
on issue it is noted. Upon request, an 
applicant must provide a copy of the 
tentative rate schedule to any 
protestant. 

Further processing steps will be by 
Commission notice, decision, or letter 
which will be served on each party of 
record. Broadening amendments will not 
be accepted after the date of this 
publication . 

Any authority granted may reflect 
administrative acceptable restrictive 


amendments to the service proposed 
below. Some of the applications may 
have been modified to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g.. unresolved common 
control, unresolved fitness questions, 
and jurisdictional problems) we find, 
preliminarily, that each common carrier 
applicant has demonstrated that its 
proposed service is required by the 
present and future public convenience 
and necessity, and that each contract 
carrier applicant qualifies as a contract 
carrier and its proposed contract carrier 
service will be consistent with the 
public interest and the transportation 
policy of 49 U.S.C. 10101. Each applicant 
is fit. willing, and able properly to 
perform the service proposed and to 
conform to the requirements of Title 49, 
Subtitle IV. United States Code, and the 
Commission's regulations. Except where 
specifically noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In those proceedings containing a 
statement or note that dual operations 
ore or may be involved we find, 
preliminarily and in the absence of the 
issue being raised by a petitioner, that 
the proposed dual operations are 
consistent with the public interest and 
the transportation policy of 49 U.S.C. 
10101 subject to the right of the 
Commission, which is expressly 
reserved, to impose such terms, 
conditions or limitations as it finds 
necessary to insure that applicant's 
operations shall conform to the 
provisions of 49 U.S.C 10930(a) 
jformerly section 210 of the Interstate 
Commerce Act). 

In the absence of legally sufficient 
petitions for intervention, filed within 30 
days of publication of this decision- 
notice (or. If the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (except those with duly noted 
problems) upon compliance with certain 
requirements which will be set forth in a 
notification of effectiveness of the 
decision-notice. To the extent that the 
authority sought below may duplicate 
an applicant's other authority, such 
duplication shall be construed as 
conferring only a single operating right. 

Applicants must comply with all 
specific conditions set forth in the 
following decision-notices within 30 


days after publication, or the application 
shall stand denied. 

Note.—AH applications are for authority to 
operate as a common carrier, by motor 
vehicle, fn interstate or foreign commerce, 
over irregular routes, except as otherwise 
noted. 

Volume No. 397 

Decided: January 2.1981. 

By the Commission. Review Board No. i. 
Members Carleton. Joyce and Jones. 

MC 142999 (Sub-19F), filed July 23. 
1979 (Republication) previously noticed 
in Federal Register issue of February 12. 
1980. Applicant: TRANSPORT 
MANAGEMENT SERVICE 
CORPORATION. P.O. Box 39. 
Burlington. NJ 08016. Representative: 
Ronald N. Cobert. Suite 501.1730 M SU 
NW, Washington. DC 20030. 
Transporting paper and paper products, 
and materials, equipment and supplies 
used in the manufacture and distribution 
of paper and paper products, between 
points in CA, JL. IN, MI, OR. PA. and 
WA. on the one hand, and, on the other, 
points in AL. AZ, CA, CO. CT. DE. Ft, 
GA, ID. IU IN. LA. MA, MD. Ml. MO. 
MS. NC. NJ. NM. NV. NY. OH. OR. PA 
RI. SC, TX. VT. WA. and WL under a 
continuing contract(s) with Simpson 
Paper Company, of Miquon. PA. 

Note.—This republic* tion shows the 
authority requested by the new contracting 
shipper. 

Volume No. 396 

Decided: January Z 1981. 

By the Commission. Review Board No. 1 
Members Chandler, Eaton, and Liberman. 

MC 146448 (Sub-17F). filed April 10, 
1980, initially published in the Federal 
Register on July 29,1980, and 
republished October 24.1980. Applicant 
C & L TRUCKING. INO, P.O, Box 409. 
Judsonia. AR 72081. Representative: 
Timothy C Miller. Suite 301.1307 DolJey 
Madison Blvd., McLean. VA 22101. 
Transporting tile, and material .s, 
equipment and supplies used in the 
installation, manufacture, and sale of 
tile (except commodities in bulk), 
between the facilities of American 
Olean Tile Co., at (a) Roseville. CA. lb) 
Cloverport and Lewisport. KY. (c) 
Olean. NY. (d) Lansdale and 
Quakertown. PA, and (e) Jackson, IN. 
on the one hand, and, on the other, 
points in the U.S. (except AK and HI). 

Note.—This application is republished to 
show the origin point of LewUpart. KY. in 
of Lewisburg. 

Volume No. 399 

Decided: January 2.1981. 

By the Commission. Review Board No 1 
Members Parker. Fortier, find Hill 
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MC 119988 (Sub-249F), filed April 28. 
1980 Applicant: GREAT WESTERN 
TRUCKING CO.. INC.. P.O. Box 1384. 
Lufkin. TX 75901. Representative: E. 

Larry Wells, P.O. Box 45538, Dallas, TX 
75245 Transporting (1 ) power 
transmission machinery (except articles 
requiring special equipment), and (2) 
parts, attachments, accessories, and 
supplies for power transmission 
machinery (except articles requiring 
special equipment), between 
Chambersburg. PA. Chicago. IL. Dallas, 
TX. Atlanta, GA, San Leandro, CA. 
Trenton, TN, and Tulsa, OK. on the one 
hand. and. on the other, points in the 
US. (except AK and HI). 

MC 138228 (Sub-41F), filed March 18. 
1980 Applicant: LUIS1 TRUCK LINES, 
INC, P.O. Box H. Milton-Freewater, OR 
97862. Representative: Philip G. 

Skofstad. 1525 N.E. Weidler St., 

Portland. OR 97232. Transporting beer 
and wine , (except in bulk, in tank 
vehicles) from Portland. OR, Vancouver. 
WA. and points in CA to Walla Walla. 
Kennewick and Clarkston, WA. 


MC 143059 (Sub-122F), filed May 12, 
1980, initially published in the Federal 
Register on August 12. 1980. Applicant: 
MERCER TRANSPORTATION CO.. P.O. 
Box 35610. Louisville. KY 40232. 
Representative: Clayte Binion. 1108 
Continental Life Bldg.. Fort Worth, TX 
76102 Transporting (1) insulating 
materials, and (2) equipment, materials, 
and supplies used in the installation and 
production of the commodities in (1). 
between Pueblo, CO. and Fontana, CA. 
on the one hand, and, on the other, 
points in the United States in and west 
of NM. CO. WY. and MT. 


Note.—This application is republished to 
wow the corrected territorial description. 

MC 148679 (Sub-2F), filed June 6,1980, 
previously noticed In Federal Register 
issue of July 31.1980. Applicant: SHEL 
PRODUCTS, INC., d.b.a. SHELTON 
TRUCKING. 2211 East DuPont Ave., 

M\v. WV 25015. Representative; John 
M Fruidman, 2930 Putnum Ave.. 
Hurricane. WV 25526. Transporting such 
commodities as are dealt in by grocery 
houses (except commodities in bulk) 
between Kenova, WV, points in KY on 
dm- east of Interstate Hwy 75, those in 
Ohio on and south of US 1 twy 50 and on 
jnd e a$t 0 f US Hwy 23. and those in 
w V on and south of US Hwy 50, on the 
a*! 0 on ^’ on other, points in 

nh GA - ,N> KS - KY MD. MO. NC, 

OH PA. SC TN. and VA. 

Not.--.-nu, repuWlcatton broaden, the 

Irmturial dccription. 


MC 150318 (Sub-1 F), filed May 27. 
ihbo. previously noticed tn Federal 
egister issue of August 28.1980. 
Applicant: TAYLOR WAREHOUSE & 


TRUCKING COMPANY. INC.. 14815 
Anson Ave., Santa Fe Springs. CA 
90670. Representative: William J. 
Monheim. P.O. Box 1756, Whittier. CA 
90609. Contract carrier, transporting 
plastic materials, and materials used in 
the manufacture of plastic materials, 
(except commodities in bulk), (1) 
between Dc Ridder. LA. Terre Haute, IN. 
and Ml. Vernon. NY. (2) from De Ridder. 
LA. Terre Haute, IN, and Mt. Vernon, 
NY. to points in AZ, CA. CO. NV, OR. 
TX. UT, and WA, and (3) from Santa Fe 
Springs. CA, to points in AZ, OR, and 
WA, under continuing contract(s) with 
Ampacet Corporation, of Santa Fe 
Springs. CA. 

Note.—This republication changes the 
commodity description. 

MC 150628 (Sub-lF). filed May 23, 

1980, Applicant: IRMA SOMERS, d.b.a. 
BLITZ PACK, 1420 Peachtree St.. NE. 
Atlanta. GA 30309. Representative: 

Virgil H. Smith, Suite 12,1587 Phoenix 
Blvd., Atlanta, GA 30349. Transporting 
audit media, and other business records 
(except as are used in the business of 
banks and banking institutions) and 
articles requiring security or courier 
type handling, between the facilities of 
Southern Bell Telephone A Telegraph 
Co., at (a) Atlanta, CA and (b) Gastonia 
and Charlottee. NC, under continuing 
contract(s) with Southern Bell 
Telephone A Telegraph Company, of 
Gastonia, NC. 

Agatha L. Mergenovich. 

Secretary. 

IF* Doc SI-<931 Fifed 1 - 9*1 . s-45 » 1 »| 

aiLLWO COOC 703 S- 01 -M 


(Volume No. OP5-15] 

Motor Carriers: Permanent Authority; 
Republications of Grants of Operating 
Rights Authority Prior to Certification 

The following grants of operating 
rights authorities are republished by 
order of the Commission to indicate a 
broadened grant of authority over that 
previously noticed in the Federal 
Register. 

An original and one copy of opposing 
verified statements must be filed with 
the Commission within 45 days after the 
date of this Federal Register notice. 
Applicant may file a verified statement 
in rebuttal within 60 days. Such 
pleadings shall comply with 49 CFR 
1100.247 addressing specifically the 
issue(s) indicated as Lhe*purpose for 
republication. Special Rule 247 was 
published in the Federal Register of July 
3.1980, at 45 FR 45539. 

MC 140808 (Sub-4F) (republication), 
filed August 15,1980, published in the 
Federal Register issue of September 10, 


1980, and republished this issue. 
Applicant: GARY MATHENY. R.R. 1, 
Lebanon. NE (&036. Representative: 
Scott T. Robertson. P.O. Box 81849, 
Lincoln, NE 68501. A Decision of the 
Commission. Division 2. decided 
December 24.1980. andjerved January 
8.1981. finds that the present and future 
public convenience and necessity 
require operations by applicant in 
Interstate or foreign commerce as a 
common carrier, by motor vehicle, over 
irregular routes, transporting non¬ 
exempt fagn products, between points 
in Lancaster and Douglas Counties. NE, 
and Kansas City, MO, on the one hand, 
and, on the other, points in Decatur and 
Norton Counties. KS, that applicant is 
fit. willing, and able properly to perform 
such service and to conform to the 
requirements of the interstate Commerce 
Act and the Commission's rules and 
regulations. The purpose of this 
republication is to indicate applicant's 
actual grant of authority. 

Agatha L Mcrgenovich, 

Secretary. 

P* Doc ftl-aOX FUed 1-9-tl. lil <im| 

B!U.IMG COOC 70»-0Mi 


(Ex Parte No. 2971 

Rate Bureau Investigation (Shipper- 
Affiliation) 

agency: Interstate Commerce 
Commission. 

action: Notice of Reopening of 
Proceeding. 

summary: The Interstate Commerce 
Commission is reopening Ex Parte No. 
297, Rate Bureau Investigation in order 
to propose the elimination of Finding 11 
of its decision in Rate Bureau 
Investigation . 349 LC.C. 811 (1975). 
affirmed 351I.C.C. 437 (1976). The 
Commission is also proposing thte 
discontinuance of Ex Parte No. 297 Rate 
Bureau Investigation (Shipper- 
Affiliation) and vacation of all orders 
related to it 

dates: Comments must be Bled on or 
before February 26.1981, 
adoresses: An original and 15 copies, if 
possible, of comments should be sent to: 
Room 5340, Interstate Commerce 
Commission, Washington. D.C. 20423. 
FOR FURTHER INFORMATION CONTACT: 
Richard Felder or Jane Mackall (202) 
275-7856. 

SUPPLEMENTARY INFORMATION: Finding 
11 of the Interstate Commerce 
Commission's (Commission) decision in 
Rote Bureau Investigation, 349 LC.C. 811 
(1975), affirmed 351 I.C.C. 437 (1978). 
prohibits carriers affiliated with 
shippers (shipper-affiliated carrier) from 
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serving on a rate bureau’s board of 
directors, general rate committee, or any 
other committee affecting the 
ratemaking function without specific 
prior Commission approval. This 
inhibition was adopted after a rate 
ureau investigation conducted by the 
Commission’s field personnel and after 
consideration of comments received in 
the course of that proceeding. 

To administer Finding 11. the 
Commission instituted Ex Parte No. 297, 
Rate Bureau Investigation (Shipper- 
Affiliation). and by order served August 
25,1975, (40 FR 36206. Aug. 19.1975J. 
required shipper-affiliated carriers to 
apply for approvai to participate on 
ratemaking boards and committees, and 
to submit detailed data concerning their 
shipper-affiliate relationships. A large 
number of shipper-affiliated carriers 
applied for approval and submitted the 
required data. Our proposal to eliminate 
Finding 11 and discontinue Ex Parte No. 
297, Rate Bureau Investigation (Shipper- 
Affiliation). is based upon our review of 
that data, as well as on our reevaluation 
of the initial reasons for adopting the 
prohibition, and the prohibition’s 
relation to some of the Commission’s 
more recently established policies. 

We no longer believe that the 
potential for anticompetitive behavior 
warrants retention of the elaborate filing 
and screening procedures. The 
prohibition was intended to prevent two 
possible forms of favoritism: (1) where a 
carrier assured traffic from an affiliated 
shipper obtains a competitive advantage 
over other carriers, and (2) where a 
commonly controlled carrier favors its 
affiliate's interests over the interests of 
other shippers. In adopting the 
prohibition the Commission stated that 
its investigation had revealed a number 
of questionable relations and practices, 
and that the investigative reports 
revealed documented examples of 
undue influence. It also emphasized the 
Importance of eliminating even the 
appearance or possibility of 
malfeasance, misfeasance, undue 
influence, or conflict of interest. 

However, the Commission admitted 
that there were no overt patterns of 
undue pressure, discrimination, or 
anticompetitive practices. It cited no 
specific abuses or problems. The 
prohibition was based largely on the 
belief that the mere existence of a 
shipper-affiliated relationship created a 
strong likelihood that favoritism would 
occur. 

Our review of the applications for 
approval later submitted under Finding 
It shows that the shipper-affiliate 
relationship has not resulted in 
favoritism. The carrier applications have 
revealed that the amounts (or 


percentages) of control which shipper- 
affiliated carriers exercise over their 
affiliated shippers (or vice versa), and 
the amounts (or percentages) of 
transportation services performed for or 
revenues received from their affiliated 
shippers have been minute. Where the 
amount of control of, or service 
performed for the affiliate is so small, it 
is doubtful that there would be even an 
appearance of undue influence or 
conflict. In short, our experience in 
administering Finding 11 convinces us 
that continued pre-screening is 
unnecessary. 

The Motor Carrier Act of 1980 and the 
Commission’s more recent policies 
concerning motor carrier entry protect 
against the potential forms of favoritism 
with which the prohibition is concerned, 
making the prohibition unnecessary. 
Shippers will have a wider choice of 
price and service options offered by an 
ever-expanding pool of carriers. This 
new competitive environment reduces 
the opportunity to engage in 
anticompetitive conduct. The carrier 
which attempts to favor its affiliated 
shipper will lose the business of other 
shippers to other carriers. 

We note that the prohibition was 
challenged by parties in court, and 
affirmed in Motor Corners Traffic 
Ass'n. Inc . v. United States, 559 F. 2d 
1251 (4th Cir. 1977), cert denied, 435 U.S. 
1006 (1978). The Court’s support of the 
prohibition does not negate our present 
power to remove it. The Court stated 
that the possibility of a conflict of 
interest was self evident although none 
was actually shown. It further stated 
that it was rational for the Commission 
to enforce the prohibition where the 
possibility of conflict of interest was 
high, and to permit exemptions on a 
case by case basis. 

In proposing elimination of the 
prohibition we do not retract our earlier 
statements, affirmed by the courts, that 
a possibility of conflict exists. But. 
based on our examination of the 
applications for approval subrrfitted 
under Finding 11. we now believe that 
the likelihood of conflict of interest or 
undue influence is extremely low. A 
general prohibition, with approval only 
on a case by case basis, no longer 
appears necessary. 

If Finding 11 is eliminated, there will 
be no need for the proceeding which 
administers it. Therefore, we also 
propose the discontinuance of Ex Parte 
No. 297, Rate Bureau Investigation 
(Shipper-Affiliation), and the vacation of 
the Commission's orders in that 
proceeding, served August 25.1975; 
September 24.1975; January 23,1978; 
and February 15,1978. 


This action will not significantly affect 
the quality of the human environment or 
conservation of energy resources. 

This proceeding is instituted under the 
authority of 49 U.S.C. 10706, and 
pursuant to 5 U.S.C. 553. 

Dated; January 14.1961. 

By the Commission, Chairman Gaskins. 
Vice Chairman Alexis. Commissioners 
Gresham. Clapp. Trantum. and Gilliam. 
Agatha L. Mergenovich. 

Secretary. 

{fr Dot m-aeu Ftled i-»ai ass ««i| 

BILLING COOC 703S~0MS 


Long- and-Short-Haul Application for 
Relief (Formerly Fourth Section 
Application) 

January 19.1981. 

This application for long-and- short- 
haul relief has been granted by the IC.G 

No. 43893. Southwestern Freight 
Bureau, Agent (No. B-210), increased 
rates on common salt, in carloads, from 
origins in Kansas and Southwestern 
Territory, to destinations in Illinois. 
Northern. Southwestern, and Western 
Territories, in Supplement 97 to its Tariff 
ICC SWFB 2006-K. effective January 19. 
1981. Grounds for relief—need for 
additional revenue. 

The effective date of the involved 
schedules was advanced (on short 
notice authority) from January 25.1981 
to January 19.1981. This precluded the 
Commission's Suspension Board from 
publishing the requested relief in the 
Federal Register in order to give 
interested parties an opportunity to 
protest. 

By action of January 16.1981, The 
Commission. Suspension Board, 
Members Fitzgerald, Halverson, and 
O’Malley unanimously concluded to 
grant the reouested relief in Thirty* 
Fourth Supplemental Long- and-Short- 
Haul Order No. 19743. subject to the 
proviso that the authority will expire 30 
days’ from January 16,1981. 

This notice is to advise that the 
Commission’s Suspension Board will 
reopen this proceeding on its own 
motion (if not protested), to consider the 
expiration dote of the authority. 
Interested parties wishing to object may 
file objections with the Suspension 
Board no later than the 10th day before 
the expiration date. 

By the Commission. 

Agatha L Mergenovkh. 

Secretory . 

|FR Doc in-STO Filed l-JS-OL 1*45 e»| 

BILLING COOC 7TOS-4MI 
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|E* Parte No. 3111 

Expedited Procedures for Recovery of 
Fue! Costs Decision 

Decided: January 21.1981. 

In our decision of January 13.1981. a 
15 5*percent surcharge was authorized 
on all owner-operator traffic, and on all 
truckload traffic whether or not owner- 
operators were employed. We ordered 
that all owner-operators were to receive 
compensation at this level. 

The weekly figure set forth in the 
appendix for transportation performed 
by owner-operators and for truckload 
traffic is 18.1 percent. Accordingly, we 
are authorizing that the surcharge for 
this traffic be increased to 18-percent. 

All owner-operators are to receive 
compensation at this level. 

In addition, the surcharge on less- 
than-truckload (LTL) traffic performed 
by carriers not utilizing owner-operators 
is increased to 2.8-percent, and that for 
the bus carriers to 6.0-percent. No 
change is authorized in the 1.7-percent 
surcharge for United Parcel Service. 

Notice shall be given to the general 
public by mailing a copy of this decision 
to the Governor of each State and to the 
Public Utilities Commission or Boards of 
each State having jurisdiction over 
transportation, by depositing a copy in 
the Office of the Secretary. Interstate 
Commerce Commission. Washington, 

D C., for public inspection and by 
delivering a copy to the Director, Office 
of the Federal Register for publication 
therein. 

It is ordered that; This decision shall 
become effective Friday 12:01 ajn. 

January 23,1981. 

By The Commission. Chairman Gaskins, 

Vice Chairman Alexis, Commissioners 
Cretham, Clapp. Trattum, and Gilliam. 
Chairman Gaskins absent and not 

participating. 

A**tha L Mergenovich, 

Secretary. 


Appendix .—Fuel Surcharge 
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(No. 37403) 

Consolidated Rail Corporation— 
Petition To Eliminate Docket No. 28300 
Class Rate Prescription 

agency: Interstate Commerce 
Commission. 

action: Notice of Decision. 

summary: By final decision issued 
January 19.1981, the Commission has 
vacated its earlier orders in docket No. 
28300. Those orders established a 
mandatory nationwide system of 
uniform railroad classification. The 
Commission found that continuing the 
prescription would be inconsistent with 
the 4R Act and the Staggers Rail Act of 
1980. 

for further information contact: 

Richard Welder or Jane Mackall: (202) 
275-7658. 

SUPPLEMENTARY INFORMATION: Copies 
of the complete decision are available 
from the Secretary, I.C.C.. Washington, 

D C.. 20423. 

This decision will not significantly 
affect either the quality of the human 
environment or conservation of energy 
resources. 

Deled: January 9.1981. 

By the Commission. Chairman Gaskins, 

Vice Chairman Gresham. Commissioners 
Clapp. Trantum, Alexis, and Gilliam. 

Agatha L Mergenovich. 

Secretary. 

|FR Dec tt-ros Fifed t-as-n *49 •«) 
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DEPARTMENT OF JUSTICE 
Antitrust Division 

United States v. United Technologies 
Corporation 

Pursuant to the Antitrust Procedures 
and Penalties Act. 15 U.S.C. 16(b) 


(APPA), the Antitrust Division publishes 
the following public comments on the 
proposed final Judgment In the case of 
United States v. United Technologies 
Corporation. 78 CV 580, Northern 
District of New York. Also published, 
herewith, are the responses of the 
Department of Justice to such comments. 
This publication completes compliance 
with the provisions of the APPA. 

Joseph It Widmar. 

Director of Operations , Antitrust Division. 

November 21,1980. 

Mr. Ralph T. Giordano. 

Chief. New York Office. Antitrust Division 
Department of Justice. Room 3620. New 
York. NY 1Q278 

Subject: Comments on the Proposed Consent 
Judgement in the Matter of United State* 
v. United Technologies Corporation, 78 
CV 580. 

Dear Mr. Giordano: The Trane Company, 
as a major manufacturer of heating, 
ventilating, and air conditioning (HVAC) 
equipment and building control system* and 
a competitor of Carrier Corporation, has a 
direct interest In the proposed Consent 
Judgement. We have identified several areas 
that we believe should be changed. The 
following comments are provided In 
accordance with IS U.S.C. 16 (b) through (h). 

We find the proposed Consent Judgement 
unacceptable because it is replete with 
provisions which will lessen competition in 
the manufacture and sale of HVAC products 
and because such provisions further entrench 
Carrier Corporation as the largest competitor 
in the HVAC market by its preferential 
access and the use of United Technologies' 
broad technology base. This is of particular 
concern to us in the areas of design and 
analysis software for turbo machines, such as 
axial flow turbines and centrifugal 
compressors, and solid state microprocessor 
technology for use in controlling HVAC 
equipment and systems. Several preferential 
effects of the proposed Consent Judgement 
are discussed in the following paragraphs: 

1. Time of Disclosure and Relative 
Effects. —United Technologies may fully 
disclose to Carrier any of its patents, 
enabling know how, or trade secrets without 
any disclosure to Carrier's competitors 
(Exhibit A people) unless and until Carrier 
licenses or uses such technology to make an 
HVAC product in the United States. 

This will permit Carrier to completely 
develop an HVAC product using United 
Technologies' trade secrets or technology 
over a period of many years, including the 
manufacturing and marketing of the product 
in foreign countries, without United 
Technologies being obligated to disclose such 
technology to competitors. This condition can 
occur at all times before Carrier makes, uses 
or sells the product in the United States. This 
lead time, during which competitors have no 
access to the technology, could easily be five 
or more years. 

The aforementioned delay in disclosing 
technology to competitors will also permit 
Carrier considerable time to develop its own 
improvement inventions pertaining to HVAC 



























8788 


Federal Register / Vol. 46. No. 17 / Tuesday. )anuary 27. 1981 / Notices 


products and control systems before 
disclosure to competitors. Thus, competitors, 
in addition to loss of lead time, would also 
face'Carrier’s patent rights, which may bar 
them from the best and moat practical uses of 
technology in the HVAC industry. 

Once all of the conditions have occurred to 
make United Technologies’ trade secret 
information available to competitors, the 
competitor can be required to take a license 
for at less! one year in order to gain accesa 
this information under the terms of the 
Consent Judgement and ugree to maintain 
such Information confidential for an 
indefinite period of time, with no limitation 
os to the possible magnitude of the damages 
in the event of the competitors' disclosure. 
There is no requirement that Currier be 
treated equally, therefore, an unreasonable 
advantage is provided to Carrier. 

2. Use of a Third Party Manufacturer .— 
Carrier could be given a right to disclosure of 
United Technologies* trade secret to a third 
party for purposes of manufacturing a 
product for Carrier's sale, while a similar 
right ot a competitor can be withheld because 
of the competitor's obligation not to disclose 
to a third party. This gives Carrier 
preferential access to trade secrets and will 
lessen competition. 

3 . Relative Cost of User and License 
Rights. —Carrier could be given a royalty-free 
right to license or use of United Technologies' 
patents, patent enabling know how. or trade 
secrets while competitors can be obligated to 
pay a royalty, including a royalty for one full 
year, merely to obtain access to the know 
how and trade secret information. Such costs 
are unrelated to costs borne by Carrier for 
similar rights and create a competitive 
advantage for Carrier. 

4. Relative Foreign Country Use and 
License Rights.— Carrier can be given full 
rights to license or use of United 
Technologies' patents, enabling know how, 
and trade secrets in foreign countries while 
competitors are denied any similar rights. 
Carrier could manufacture a product using 
such patents, know how or trade secrets in 
Canada for distribution in the United States 
while competitors are denied access to such 
information on the basis that Carrier does not 
moke the product in the United States. 

Moreover, the agreement would permit a 
situation in which Carrier is given the right to 
use United Technologies' patents, enabling 
know how. and trade secrets in the United 
States and foreign countries while 
competitors could be denied all foreign 
country rights, thereby forcing competitors 
using licensed technology in the United 
States to develop two different designs at 
additional costs in order to compete in world 
market areas with Carrier. 

5. Consent Agreement Coverage of Trade 
Secrete.—Non written trade secrets, such as 
oral communications, floppy disc machine 
readable only computer programs or 
mechanical services rendered by United 
Technologies for Carrier, would not appear to 
fall within the scope of the Consent 
Judgement because they are not written trade 
secrets. These items should be included 
within the scope of the Judgement to 
minimize Carrer's preferential access to trade 
secrets. 


6 , Special Use of Technical Know How Not 
Covered by the Consent Decree A vailable 
Only to Carrier.— Trade secrets and enabling 
know how technology disclosed to and used 
by Carrier merely to avoid or terminate a 
product design, even though of high value in 
terms of possible savings, would not be made 
available to competitors because such 
technology is not used to make a product 
Similarly, computer programs that could save 
design, manufacturing or marketing costs 
would not be available under the proposed 
Consent Decree terms. Both situations could 
enhance Carrier's competitive position, yet 
neither Is covered by the proposed Consent 
Judgement 

7. Transfer Sales and Effect on 
Competition.— United Technologies could 
build products and sell them to Carrier with 
unreasonable profit margins and also sell 
them to Carrier's competitors on a non* 
discriminatory basis at equal prices. This 
would create conditions for Carrier to sell 
these products at discounts below those 
possible by competitors, yet allowing United 
Technologies to realize significant profits. 

The effect of these situations is to reduce 
competition. To prevent these situations, the 
transfer prices for products sold by United 
Technologies to Carrier must be policed to 
ensure that sales to Carrier are at fair market 
prices with reasonable margins, to allow 
Carrier's competitors to market these 
products at reasonable and competitive 
prices. 

Under the terms of the proposed Consent 
Judgement, Carrier's competitors are likely to 
find themselves with clear disadvantages in 
the areas of lead time, improvement 
inventions, cost of product development, cost 
of access to United Technologies' 
information, limitations on third party 
suppliers, cost of licenses and competitive 
positions in foreign markets. The net effect of 
these disadvantages placed upon Carrier's 
competitors, we believe, will be to lessen 
their competitive position and shift a greater 
portion of the HVAC market to Carrier. 
Further, we are concerned about enforcement 
of the proposed Consent Judgement against 
United Technologies. We question whether 
the government will aggressively enforce the 
Judgement or if enforcement will be left to 
individual actions. 

We believe that the proposed Consent 
Judgement does not eliminate anti¬ 
competitive effects and is not a proper 
solution to the antitrust problem flowing from 
the acquisition of Carrier by United 
Technologies. The Judgement should be 
revised to address the points we have raised 
and an effective enforcement plan should be 
developed and implemented. 

Very truly yours, 

James Wolf. 

U.S. Department of Justice, 

Antitrust Division, 

New York Office. January t5. 1981. 

Re United States v. United Technologies 
Corporation. 78 CV 530 IN.D.N.Y). 

Mr. )ames E. Wolf, 

Vice-President. The Trane Company . 

Washington Government Relations. 2020 
14th Street, North Arlington. Virgina 
22201 . 


Dear Mr. Wolf: In accordance with the 
provisions of the Antitrust Procedures and 
Penalties Act (15 U.S.C § 16). this response ii 
made by the Government to the written 
comments concerning the proposed final 
Judgment in the captioned action submitted 
by The Trane Company ('Trane") on 
November 21,1900. to Ralph T. Giordano 
Chief. New York Office. Antitrust Division, 
Department of Justice. 

The proposed Judgment and a compeHiv? 
impact statement were filed with the Court 
on September 11.1900 and published in the 
Federal Register on September 24. 1960. The 
written comments from Trane will al&u be 
filed with the Court and published in the 
Federal Register together with this response. 

The proposed judgment provides important 
relief In three areas: a) it requires United to 
grant to any person who makes a written 
application within ten years of the entry of 
the {udgment a license to practice the patents, 
the related know how necessary to practice 
the patents and any unpatented heating and 
air conditioning Trade Secrets 1 which United 
owns or may acquire within seven years of 
the entry of the judgment, and which— in the 
case of patented technology—has been 
licensed to or used by Carrier and—in the 
case of related know-how and Trade 
Secrets— has been used by Carrier to make 
heating and air conditioning equipment • r 
components; b) it restricts United from 
acquiring any other domestic manufacturpr of 
heating and air conditioning equipment for • 
period of ten years; and c) it Imposes certain 
duties and restrictions upon United designed 
to prevent the occurrence of reciprocity 
effects and reciprocal dealing. 

United may restrict the use of any licenses 
which it grants under the judgment to the 
manufacture and sale of heating and air 
conditioning equipment or to the manufacture 
of components for use on such equipment 
produced by the licensee. 

The proposed consent judgment is designed 
to prevent the occurrence of the 
anticompetitive effects of the acquisition 
alleged in the complaint. The technology 
licensing provisions of the proposed Judgment 
are aimed at preventing Carrier from 
enhancing its position in the heating and air 
conditioning equipment market as a result of 
technology received from United with 
resultant permanent and significant structural 
changes in that market. These licensing 
provisions seek to protect against any 
likelihood that Carrier will receive so 
significant a competitive advantage as d 
result of the transfer of technology from 
United that it will be entrenched as a 
dominant leader in the manufacture and sale 
of that equipment. 

The proposed judgment protects against 
this anticompetitive danger by mandating 
that any technology, subject to the proposed 
judgment, that United transfers to Carrirr be 
made available for a reasonable royalty or 


•The decree defines Trade Secret to mewn Any 
written information that disclotlrt ony unpatmtrd 
invention, process, formula, method or computer 
software which is treated as secret by 
defendant . . . is uoobvious * * * and is »w v ‘ : in 
that it has no commercial equivalent that ta uwa by. 
or is commercially available to. any of Carrier • 
competition • • •» 
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ftt to any per non for use In the manufacture 
in (be United States of heating and air 
conditioning equipment, or of components 
made for such person’s heating and air 
conditioning equipment. Thus, it eliminates 
the primary competitive advantage which it 
was alleged that Carrier would obtain from 
the acquisition. Additionally, by enabling 
inch persons to avail themselves of United's 
technology (provided it has been licensed to 
or used by Carrier), the judgment may 
affirmatively stimulate competition in 
research and development to improve the 
performance and efficiency of heating and air 
conditioning equipment and components, 
including controls, because companies other 
than Carrier will be able to add United’s 
■tore of knowledge to their own and use it to 
produce newer, better and more efficient 
products. 

The provision of the proposed judgment 
that prohibits United from acquiring any 
other domestic manufacturer of heating and 
sir conditioning equipment without the 
consent of the Government or the approval of 
the Court likewise protects against the 
entrenchment of Carrier In the heating and 
air conditioning Industry by preventing it 
fwm increasing Ha share of the market 
through nn anticompetitive acquisition. 

Finally, the proposed judgment provides 
safeguards designed to prevent United from 
exploiting any reciprocal structure in the 
magnet wire industry created by the 
•cquliition and to discourage reliance upon 
that structure by suppliers of fan and 
hrrroetic motors. 

Comment i 

Trsw comment* that the proposed 
judgment allows United to disclose 
technology to Carrier without concomitant 
disclosure to Carrier's competitors until 
Gamer is granted a license by United or uses 
sudi technology to make a HVAC product in 
the United States. Trane feors that Carrier 
may gain a significant advantage over its 
competitors as a result of having substantial 
lead time to develop a product through 
technology which United transfers to it for 
development work, without a formal license, 
and not to actually make a product. Trane 
also raises the same concern through a 
variation, that is, tt envisions United turning 
°rr7 techn0,0 ® f a foreign subsidiary or 
•Inliite of Carrier for use and manufacture 
outside the United States. Under the 
proposed judgment such a turnover would not 
have to be disclosed nor would such 
technology haw to be made available for 
•tcensing. 

Government believes that any possible 
advantages that might accrue to Carrier to 
the United States by reason of United’s 
transfer of technology to a foreign subsidiary 
or affiliate of Carrier has been eliminated by 
oaaitdmtiiti in Paragraphs IV (A), (q and 
J J uf the proposed judgment which have 
been agreed upon by the parties. Set forth 
below are the related provisions of the 
Imposed judgment with the additions 
| 1 and the deletions placed in 

fV 

(A) Defendant is ordered and directed to 
P»nt to any person who makes a written 


application therefor within a period of ten 
(10) years from the date of entry of this Pinal 
Judgment, a nonexclusive license to make, 
use and vend HVAC Equipment or HVAC 
Components in the United States under any 
United States letters patent which defendant, 
or any foreign subsidiary or affiliate of 
defendant, owns or may acquire within a 
period of seven (7) years from the date of 
entry of this Final Judgment, such license to 
be for the full unexpired term of each 
licensed patent; provided that such patent 
has been licensed to or used by Carrier or 
any foreign subsidiary or affiliate to make 
HVAC Equipment or HVAC Components (in 
the United States) * * *. 

(C) Defendant is further ordered and 
directed to grant to any person who has been 
granted a patent license pursuant to 
Paragraph (AJ of this Section, and who makes 
written application therefor within a period 
of ten (10) years from the date of entry of this 
Final Judgment, a nonexclusive license to 
use for the purpose of making, using and 
vending HVAC Equipment or HVAC 
Components in the United States, any written 
technical information which defendant, or 
any foreign subsidiary or affiliate of 
defendant, owns or may acquire within a 
period of seven (7) years from the date of 
entry of this Final Judgment and which is 
necessary to enable a person reasonably 
skilled in the art to practice any invention 
claimed in the licensed patents to make 
HVAC Equipment or HVAC Components, 
such license to be terminable by the licensee 
if tho technical information lawfully becomes 
within the public domain; provided that such 
written technical information has been used 
by Carrier or any foreign subsidiary or 
affiliate to make HVAC Equipment or HVAC 
Components (in the United States] * * \ 

(D) Defendant is further ordered and 
directed to grant to any person who makes a 
written application therefor within a period 
of ten (10J years from the date of entry of this 
Final Judgment, a non-exclusive license to 
use for the purpose of making, using and 
vending HVAC Equipment or HVAC 
Components in the United States any HVAC 
Trade Secret which defendant or any foreign 
subsidiary or affiliate of defendent. owns or 
may acquire within seven (7) years from the 
date of entry of this Final Judgment, such 
license to be terminable by the licensee if the 
HVAC Trade Secret lawfully becomes within 
the public domain; provided that such HVAC 
Trade Secret has been used by Carrier or any 
foreign subsidiary or affiliate, to make 
HVAC Equipment or IIVAC Components (in 
the UNited States] • * \ 

These changes require United to make 
available for licensing any of its patents and 
related technology which hare been licensed 
to or used by Carrier or any of its foreign 
subsidiaries or affiliates, as wekk as any 
United trade secrets which have been used 
by Carrier or any of its foreign subsidiaries or 
affiliates, to make HVAC equipment and 
components. The Government believes that 
these changes also address the concerns 
raised by Trane’s Fourth Comment.* 


* Trane's Fourth Comment reads as follows: 
Carrier can be given full rights to license or use of 
United Techoiogiet* patents, enabling know how. 


The Government believes that Trane's 
comments concerning the lead time available 
to Carrier to apply United's technology to the 
manufacture of HVAC equipment but not 
available to Carrier’s competitors does not 
require amendment of the proposed judgment 
nor withdrawal of the Government’s consent 
to the entTy thereof. United is obligated under 
the proposed judgment to license its patents 
and related know how to competitors at the 
time Carrier receives a license. This would 
put such competitors on an equal footing 
regarding the lead time available for research 
towards product development. 

United and the Government agree that. In 
the absence of a license to Carrier. Paragraph 
IV (Gj of the proposed judgment requires 
United to promptly disclose, on the public 
record, the fact that it has determined to 
allow Carrier to use a patent, related know¬ 
how or trade secret, whether It Is used to 
make HVAC equipment or components or 
not In pertinent part. Section IV (GJ provides: 

‘Thereafter, upon, or as promptly as 
reasonably practicable after, a determination 
by defendant to license to Carrier or permit 
Carrier to use any HVAC Patent or HVAC 
Trade Secret, but in no event later than forty- 
five (45) days after the use by Carrier of any 
HVAC Patent or HVAC Trade Secret or later 
than fifteen (15) days after the grant by 
defendant of a written license to Carrier of 
any HVAC Patent or HVAC Trade Secret or 
of the written determination by defendant to 
permit Carrier to use any HVAC Patent or 
any HVAC Trade Secret defendant shall file 
with this Court on the public record and 
submit in writing to all those persona 
described in this Paragraph (G) who have 
requested such information in writing, a 
listing of such HVAC Patents or HVAC Trade 
Secrets, together with a statement as to the 
availability of technical information related 
to each such HVAC Patent as provided in 
Paragraph (C) of this Section.” 

While the right to seek a license may not 
arise until Carrier first uses the United patent 
to make HVAC equipment or components, 
nothing would prevent a competitor from 
doing research in the designated area before 
that lime. Our investigation in connection 
with this case indicates that it is generally 
not loo difficult to design around 
technological patents in the HVAC area. 
Moreover, it is generally accepted, according 
to information obtained during our 
investigation, that once some technology has 
been developed by one firm, applied to 


and trad* secrets in foreign countries while 
competitor! are denied any similar rights Carrier 
could manufacture t product using such patents, 
know-how or trade secrets in Canada for 
distribution in the United Slates while competitors 
are denied access to such information on the basis 
that Carrier dors not make the product in the United 
Slates. 

Moreover, the agreement would permit ■ situation 
In which Carrier is given the right to use United 
Technologies* patents, enabling know how, and 
track* secrets In the United Stales and foreign 
countries while competitors could be denied all 
foreign country rights, thereby forcing competitors 
could be dented all foreign country rights, thereby 
forcing competitors using licensed technology in the 
United States to develop two different designs at 
additional coats kn order to compete in world 
market areas with Carrier. 
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HVAC equipment and components and 
introduced, competitors need substantially 
less time to duplicate the development 
through reverse engineering—a relatively 
common industry practice. 

The early identification of the United 
patent at the time United first permits Carrier 
to use it. the availability of the patent and 
related know-how at the inception of any 
manufacturing use and access to the end 
product of the patent's application once it is 
introduced, make it unlikely that Carrier's use 
of that patent will serve to confer so 
substantial a competitive advantage as to 
entrench Carrier in the sale of HVAC 
equipment and components. 

In any event. Trane’s concern is not 
primarily focused on Carrier's use of United 
patents where the technology so applied is 
not the result of a prolonged developmental 
effort by Carrier (“five years or more” to use 
Trane's example) or where the fruits of 
Carrier's effort are reasonably susceptible to 
reverse engineering. In either instance. 

Carrier will have achieved little real 
advantage in terms of lead time. Similarly. 
Carrier's use of any United trade secret in 
either instance would afford little competitive 
advantage. It should also be noted that a 
patent (and related know-how) or trade 
secret so used by Carrier would, under the 
proposed |udgmcnt. have been described in a 
listing filed with the Court and mailed to 
interested parties when United first licensed 
or determined to permit Carrier to first use 
the patent or tracks secret in any fashion— 
thus possibly alerting Carrier's competitors to 
at least the general areas of Carrier's 
developmental plans. 

Trane's major concern seems to be that 
developmental work on a trade secret 
transferred by United to Carrier will take a 
long period of time to produce some HVAC 
equipment or component. Trane fears that it 
might take a competitor fust as tong to 
produce a comparable product and. since 
under the proposed judgment it would be 
unable to obtain a license for the trade secret 
prior to Carrier’s use of it to actually make 
such equipment. Carrier would be selling its 
product for many years while the competitor 
was still trying to develop its product. It 
seems unlikely that any United technology 
which would require an extended effort over 
a prolonged period in order to develop an 
application to HVAC equipment or 
components would spawn so significant an 
application as to entrench Carrier, and 
would, at the same time, remain so obscure 
as to not be reasonably susceptible to reverse 
engineering. 

In sum. the Government believes there is 
little, if any. real chance of Carrier gaining 
anything from United—which would not be 
made available pursuant to our proposed 
lodgment or in some other fashion to 
Carrier's competitors—that would allow 
Carrier to obtain so significant a competitive 
advantage in the sale of HVAC equipment or 
components as to markedly change the 
structure or tip the competitive balance in the 
marketplace as it exists today. 

In its First Comment Trane also expresses 
concern about the terms and conditions of 
any license granted to any of Carrier's 
competitors. The Government believes the 


proposed judgment not only requires 
negotiation between United and any 
potential licensee but also enables a potential 
licensee to seek redress with the Court if it 
believes that United has acted unreasonably 
in the negotiating process, in such instance, 
the burden is upon United to prove that it has 
acted reasonably. 

Comment 2 

Trane comments that the proposed 
judgment provides Carrier with preferential 
access to and use of United's trade secrets. 
Trane notes that Carrier may disclose a 
United trade secret to a third party to 
manufacture a product for Carrier whereas a 
competitor who is licensed to use that trade 
secret under the proposed Judgment may be 
precluded from taking similar action. 

The Government believes that Carrier’s 
ability to disclose United's trade secrets to 
third parties Is not likely to confer so 
significant a competitive advantage on 
Carrier that it would become entrenched in 
the manufacture and sale of heating and air 
conditioning equiment. It seems improbably 
that Carrier would reveal a United trade 
secret that would confer such a significant 
competitive advantage. The unauthorized 
disdosre of trade secrets is difficult to police 
especially where they involve complex 
technology. High technology corporations 
such as United generally use every effort to 
avoid the disclosure of valuable technological 
trade secrets—particularly those susceptible 
to reverse engineering. In addition, in the 
past Carrier has sought to avoid disclosing 
trade secrets to third parties engaged in the 
research, development and manufacture of 
HVAC components. Also. United is engaged 
in the manufacture and sale of a large array 
of other high technology equipment and any 
trade secret applicable to Carrier's lines of 
heating and air conditioning equipment may 
be equally applicable to United's other 
product lines. This too militates against any 
disclosure to third parties to manufacture 
heating and air conditioning equipment. 

Even should Carrier disclose a United trade 
secret to a third party to manufacture heating 
and air conditioning equipment, it is 
unlikely—where the trade secret confers a 
significant competitive advantage—that the 
competitor licensee will not seek to maintain 
a substantial, secure in-house ability to 
utilize the technology. Many firms, including 
Trane, strive to maintain substantial in-house 
manufacturing capability for critical 
components. Finally to require that United 
permit all trade secret licensees to disclose 
the licensed trade secrets to third party 
manufacturers would—even where United 
retained the right to restrict disclosure by the 
third party manufacturer*—result in such a 
proliferation of these secrets as to make 
meaningless the provisions of the proposed 
judgment that enable United to protect 
against unauthorized disclosure. 

Comment 3 

Trane is concerned that Carrier can be 
given royalty-free rights to United's 
technology while its competitors have to pay 
a fee to obtain access to that technology. 

The proposed judgment safeguards against 
this concern by enabling anyone who applies 


for a license to raise with the Court the 
question of what constitutes reasonable 
royalties, fees and other consideration fora 
license. The Court may assess the relative 
costs to Carrier and for that matter other 
licensees, in determining a reasonable 
royalty fee. Under the circumstances, the 
difference In the cost of the technology to 
Carrier as compared to the cost to others is 
not likely to provide Carrier with any 
substantial competitive advantage in the sale 
of heating and air conditioning equipment. 

Comment 4 

See our response to Comment 1. 

Comment 5 

Trane notes that non-written trade secrets 
are not included in the definition of "HVAC 
Trade Secret." It states that oral 
communications, floppy disc machine 
readable only computer programs and 
mechanical services rendered by United for 
Carrier should be included within the 
definition of "HVAC Trade Secret." 

Counsel for United has confirmed that 
United understands that floppy disc machine 
readable only computer programs are 
"written information" within the definition in 
the proposed judgment of "HVAC Trade 
Secret." Oral communications and 
mechanical services are not within this 
definition. It would be impractical for either 
the Government or United to seek to regulate 
or police every oral communication between 
United and Carrier personnel over u seven- 
year period. Moreover, such an attempt is 
unnecessary to guard against the possibility 
that Carrier will receive a significant 
competitive advantage in the manufacture 
and sale of heating and air conditioning 
equipment by reason of access to some oral 
trade secret or mechanical service. Our 
investigation in this case and in other cases 
and matters leads us to conclude that it is 
likely that any technological trade secret of 
significance owned by United is in some 
written form. 

Comment 0 

Trane states that United's technology , 
which is used by Carrier to avoid or 
terminate a product design, and computer 
programs that can save design, 
manufacturing or marketing costs will not be 
available for license under the proposed 
judgment. Trane notes that either use by 
Carrier could "enhance" Carrier's 
competitive position. 

It is not this purpose of the proposed 
judgment to make all technology disclosed lo 
or used in any fashion by Carrier available 
for licensing, nor to substitute United’s and 
Carrier's research and development activities 
for those of other firms engaged in the 
manufacture and sale of heating and air 
conditioning equipment. The proposed 
judgment requires United to grant an 
applicant a license to practice the patents, 
related know-how necessary to practice 
those patents, and unpatented heating and air 
conditioning trade secrets which United owns 
or may acquire within seven years of the 
entry of the proposed judgment, and which— 
In the case of patented technolgy—has bee" 
licensed to or used by Carrier and— in thr 
case of related know-how and trade secrets— 
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has been used by Carrier to make heating 
and air conditioning equipment or 
components. As »uch it seeks to protect—not 
tgainst every conceivable benefit that Carrier 
may derive from United—but rather against 
tho likelihood that Carrier will receive so 
significant a competitive advantage as to 
entrench it at a leader in the manufacture 
and sale of heating and air conditioning 
equipment Based on our investigation in this 
case we have concluded that it ia unlikely 
that • use by Carrier of United technology to 
avoid or terminate a product design would 
prove so significant at to entrench Carrier. 

Moreover, any written computer program 
received from United and used by Carrier to 
make heating and air conditioning equipment 
and components would if it were treated at a 
trtdf secret by United, and is tmobvious and 
novel in that it had no commercial equivalent 
available to Carrier's competitors, be 
available for licensing pursuant to the 
proposed judgment. 

Comment 7 

Trane notes that the proposed judgment 
would permit United to sell products to 
Carrier at a high profit margin and to aell the 
same products to Carrier's competitors at a 
high but nondiscriminatory price thus 
allowing Carrier to discount the prices at 
which it sells its products below those of Its 
competitors while United realises significant 
profits on its sales of the product to third 
parties at high but nondiscriminatory prices. 

This comment appears to be prompted by 
the fact that the proposed judgment provides 
that there is no obligation on United's part to 
license any patent or trade secret aolely 
because of the sale by United to Carrier of an 
HVAC component where United makes the 
component available for purchase to other 
domettic manufacturers of HVAC equipment 
on s numliscriminatory basis. 

The proposed judgment does not relate to 
the transfer of products by United to Carrier 
because tlie Complaint in this case does not 
allege any anticompetitive effects resulting 
from any such product transfers. 

The hypothesis raised by this comment it 
also in contract to United's assertion that it 
has for some time operated on a corporate 
profit center basis with incentives provided 
to the managers of its various divisions on 
tht? basis of each division's profitability. 

Trane's concern in this regard may be 
somewhat unrealistic. It assumei that United. 
Having some product which will confer a 
•ignificant competitive advantage upon 
Carrier, will seek to avoid the licensing 
provl.lons of the decree and forego 
re.ion.ble roy.l tie*—which would be 
loostderable in view of the assumed 
Importance of the product to the manufacture 
sale of heating and air conditioning 
equipment—by instead transferring the 
product to Carrier at a high corporate charge 
01 ihe hope of being able to gouge other 
ttjwpment manufacturers in the sale of the 
product on the open market. 

Trane is also concerned whether the 
government will aggressively enforce the 
i- (I X nent 

The proposed judgment, when entered by 
p Cour, « be enforced by the 
government as is any consent judgment to 


which the Government is a party. The 
proposed judgment contains provisions which 
will aid the Government in any enforcement 
efforts and protect against any failure by 
United to implement the requirements of the 
judgment. 

For the reasons discussed above, the 
Government believes that the entry of the 
proposed judgment in the form modified to 
eliminate any advantage to Carrier from the 
use of United’s technology outside the United 
States is in the public interest 
Sincerely yours. 

Philip F. Cody. 

Attorney. Antitrust Division. 

Duane. Morris A Heck sober. 

Attorneys at Law, 

Philadelphia. Pol November 20. 1980: 

Ralph T. Giordano, Enquire. Chief 
Phillip F. Cody, Esquire. AssL Chief 
Antitrust Division. Department Justice. 36th 
Floor. 26 Federal Plaza. New York. NY 
10007. 

Deer Mr Giordano and Mr. Cody: These 
comments, pursuant to the Antitrust 
Procedures and Penalties Act. 15 U.S.C. § 16 
(Supp.) ere submitted on behalf of members 
of the Air Conditioning Contractors of 
America ("ACCA”) with its principal offices 
at 122817th Street NW. Washington. DC 
20038. to the proposed Final judgment In 
United States v. United Technologies Corp ., 

78 CV 580 |im N.Y. fined but not entered. 
September 11.1980) 

These comments are submitted because the 
proposed Final judgment against United 
Technologies Corporation (“United") does 
not address the anti-competitive impact 
which United’s acquisition of Carrier Corp. 
("Carrier**! will have upon the market for 
repair and service of air conditioning 
equipment manufactured by Carrier. This is a 
serious omission in view of the plain fact that 
the after installation service of Carrier 
equipment was part of the Government’s 
complaint and the subject of extensive 
testimony at the hearing on the Motion for 
Preliminary Injunction. For the reasons set 
forth below, ACCA and its members request 
that the proposed Pinal (udgment be modified 
before it is approved and entered by the 
Court 

ACCA’s suggested modifications to the 
proposed consent judgment fall into two 
broad categories: 

(1) Additional provisions are needed to 
overcome obvious anti-competitive effects of 
the acquisition on the service and repair 
market. 

The principal suggestion in this category is 
that United divest itself of the servicing and 
repair of Carrier applied system equipment. 

(2) Certain present provisions of the 
proposed judgment should be modified to 
extend any competitive benefits of the 
licensing provisions to the service and repair 
market. 

These comments can be supplemented by 
affidavits, testimony, or ACCA's 
participation in negotiations with the 
Department of justice and United counsel. 
ACCA's comments follow this outline: 

1. Description of ACCA and its membership. 

2. The Government’s complaint alleged 
adverse competitive effects from the 


acquisition on the market for maintenance 
repair and service of Carrier air- 
conditioning equipment, but the consent 
judgment ignores this market. 

3. Summary of reasons why the United 
acquisition of Carrier has serious anti¬ 
competitive consequences in the servicing 
of Carrier equipment. 

4. Description of Carrier and servicing of 
carrier air-conditioning equipment 

5. Summary of Carrier's actions In restraint of 
trade in the servicing and repair of applied 
systems. 

6. Otis Elevator Co. (already owned by 
United) and Carrier, are natural partners to 

* monopolize the entire market for servicing 
building equipment 

7. Evidence in this case shows that United's 
acquisition of Carrier will have 
substantially anti-competitive effects in the 
market for servicing and repairing Comer 
applied equipment. 

8. Additional provisions are necessary if the 
proposed consent judgment will be 
effective in preventing the acquisition from 
injuring competition in the after-installation 
service and repair market. 

9. Certain present provisions of proposed 
judgment should be modified to prevent 
competition from being further threatened 
by the acquisition. 

MX The proposed consent judgment Is a major 
retreat by the Government from aggressive 
enforcement of section of the Clayton Act. 
11. Modification of the proposed judgement is 
superior to private litigntion. 

Conclusion. 

/. Description of ACCA and Its Membership 
ACCA was formed in 1968, and currently 
has over 1300 members. From 1988 through 
1977, it was known as the National 
Environmental Systems Contractors 
Association. (NESCA). ACCA is incorporated 
under the laws of the State of Illinois. 

The members of ACCA are engaged in the 
business of servicing air conditioning 
equipment in all 50 states of the United 
States. They range in size from small "one- 
man shops" to Urge organizations with 100 or 
more service employees. Generally. ACCA 
members maintain their business in cities 
with a population of 100000 or over, with a 
service area radius up to 100 miles of their 
place of business. ACCA members' work 
consists of the servicing and repair of air 
conditioning equipment of all types and 
manufacture. Since Carrier is the largest 
single manufacturer of air conditioning 
equipment, most members of ACCA must 
acquaint themselves with Carrier equipment 
and often compete with Currier’s own repair 
and service function, but at the same time art 
dependent upon Carrier as the sole source of 
most replacement parts for Carrier brand air 
conditioning equipment 
The members of ACCA play a key rote in 
the after installation market for the servicing 
and repair of air conditioning equipment. Air 
conditioning equipment is widely used 
throughout the United States, and is of vital 
importance to homebuilders and businessmen 
for enjoyable and healthy environments, 
particularly during the warm summer months. 
The air conditioning repair industry is a 
billion dollar-plus per year industry. A non- 
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functioning air conditioner can cause 
businessmen to lose revenues, can endanger 
the health of persons who cannot be 
subjected to extreme temperatures, and can 
close office buildings. 

Z The Government's Complaint Alleged 
Adverse Competitive Effects From the 
Acquisition on the Market for Maintenance 
Repair and Service o f Carrier Air* 
Conditioning Equipment, but the Consent 
judgment Ignores This Market 

The broad allegations of the Government’s 
Complaint include the after installation 
service and repair market It is of course 
obvious that a complex air conditioning 
system can not be ’’plugged in" and be 
expected to run forever. Maintenance, service 
and repair are essential. The Complaint notes 
that United is already engaged in "servicing 
of elevators, escalators and energy 
management systems". The testimony 
revealed how easily United’s dominant 
position in elevator servicing could be 
extended to air conditioners and total 
building maintenance. 

The Complaint alleges (118) that "Control 
devices are used to monitor and govern the 
operation of the equipment... to improve 
the efficiency and performance of the system 
and/or to prevent damage to the machinery 
during its operations". This of course 
describes a maintenance and service 
function. 

Similarly, in 118. the allegation that 
"Diagnostic and testing equipment * * * 
sene to locate potential malfunctions * * *" 
described a service and repair function. In 
f 19 the allegation that United "possesses 
substantial technology * * * applicable to 
the improvement and more efficient use of 
• • • air conditioning system" directly puts 
the effect of the acquisition on the "use" of 
equipment in issue—and "use" is impossible 
without maintenance, service and repair. And 
122 further alleges that United’s ownership of 
Carrier will link together two companies 
engaged in the development of "associated 
equipment capable of use in connection with 
the improvement of the operation and 
efficiency of unitary and applied systems." 

The testimony produced by the government 
at the hearing on the motion for preliminary 
injunction was greatly concerned with the 
anti-competitive effect of the acquisition on 
the servicing of Carrier equipment. See 
excerpts at pp. 18-24 below. 

The Complaint’s allegations cover both the 
manufacture and operation of air 
conditioning systems. The Complaint did not 
pretend that the anti-competitive effect of the 
acquisition terminated when the equipment 
left the manufacturer’s door. However, the 
proposed consent judgment docs stop at the 
factory door, and ignores the entire anti¬ 
competitive effect this acquisition will have 
on the maintenance, service and repair of 
Carrier equipment once it is installed. 

3. Summary of Reasons Why United’s 
Acquisition of Carrier Has Serious 
Anticompetitive Consequences in the 
Servicing of Comer Equipment 

1. The acquisition has horizontal aspects 
which concentrate a huge share of the market 
for servicing and repair of commercial 
building equipment in one company. United. 


2. The acquisition will tend to preclude 
independent contractors from servicing 
Carrier equipment In buildings which have 
Otis elevators, which will deny building 
owners the benefits of competition. 

3. The acquisition will preclude 
independent contractors from access to 
components and parts used in Carrier 
equipment, particularly when manufactured 
by Untied, which will tend to raise prices for 
components. 

4. The acquisition will entrench Carrier in 
its monopoly power in the after-installation 
market for service and repair of Carrier 
applied equipment. 

4 . Description of Carrier and Servicing of 
Carrier Air-Conditioning Equipment 

Judge Munson's Opinion 1978-79 Trade 
Cases 102, 393. (Dec. 5.1978) explains the 
difference between unitary and applied 
systems. (See SI Il(A)S-33 of the opinion). 
Carrier has adopted a different policy and 
practice for the repair and servicing of its 
residential and unitary systems as opposed to 
applied systems. 

a. Residential and Unitary Systems 

Carrier itself does not repair and service 

residential or unitary systems. Rather. Carrier 
appoints a distributor of Carrier parts in 
different cities throughout the Untied States, 
and authorizes independent service 
contractors to use the Carrier logo and 
service mark in repairing and servicing 
Carrier brand residential and unitary 
systems. 

A CCA and its members does not seek any 
modification of the proposed judgment with 
respect to Carrier’s policies or practices in 
the servicing of residential or unitary 
systems, because Carrier’s practices in this 
market do not appear to be affected by the 
United acquisition of Carrier. 

b. Applied Systems 

Carrier is itself heavily Involved in the 
repair and servicing of its applied systems, 
which are used in large office buildings and 
apartment house complexes. 

Carrier distributes parts for applied 
systems (centrifugal and absorption 
machines) through its Machinery 8 Systems 
Division (MSD), which also runs a Carrier- 
owned service component operating through 
local branch offices. Carrier makes 
replacement parts available to independent 
contractors through its Syracuse. New York 
headquarters. Independent contractors must 
buy through Syracuse. The some parts are 
available directly to building owners through 
the local Carrier-owned branch offices in 
major metropolitan areas, at the same price 
charged contractors. 

Carrier is the dominant manufacturer of 
applied systems in the United States. The 
government’s competitive impact statement 
adapts the allegations of the Complaint that 
••Carrier produced approximately 45% of the 
applied systems sold in the United States in 
1977." (p. 3) and also states "the applied 
market is highly concentrated with three 
producers, including Carrier, accounting for 
about 90% of total industry sales." (p. 4). 
ACCA believes that Carrier’s service work on 
its applied systems generates Si00 million 
annually in revenues. Thus, it is a substantia) 
market. 


ACCA and its members assert that the 
proposed consent judgment, unless modified, 
wilt dangcfously increase the market power 
which Carrier now has and uses in the 
servicing and repair of its applied system*, to 
the prejudice of independent contractors and 
owners of Carrier applied systems. 

For the reasons set forth below, the public 
interest requires a modification of the 
proposed consent judgment to protect agumst 
the deddely anti-competitive impact the 
Untied acquisition of Carrier will have on the 
servicing and repair of Carrier applied system 
air conditioning equipment. 

5 Summary of Carrier’s Actions in Restraint 
of Trade in the Servicing and Repair of 
Applied Systems 

Carrier’s policies and trade practices in the 
servicing and repair of applied systems 
constitute a restraint of trade, exclude 
independent contractors from the share of the 
service and repair market they would 
otherwise enjoy, insulate owners of sir 
conditioning equipment from competition by 
independent contractors, and increase the 
cost of service and repair over what it would 
be If Carrier's trade practices were 
restrained. The acquisition of Carrier by 
United will only further Carrier's ability to 
restrain trade in this market 

Two important facts serve as the backdrop 
for this discussion: 

(1) Carrier enjoys approximately 45% of the 
sale of applied systems. Trane has most of 
the remaining share of the market with York 
the only other manufacturer. 

(2) Replacement parts, which are a key 
aspect of the after-installation service and 
repair market, sre not interchangeable among 
manufacturers of equipment. Thus, the owner 
of Carrier equipment is dependent on Carrier 
as the source of most replacement parts for 
applied systems. ACCA believes that the 
after-installation repair and service of Camer 
equipment is a recognizable market or line of 
commerce or sub-market for antitrust 
purposes. 

A summary of the most egregious trade 
practices by Carrier to the prejudice of the 
public and independent contractors is as 
follows: 

(1) Carrier, the sole source of replacement 
parts for Carrier equipment, as well as a 
competitor In the service business, uses order 
information for replacement parts by 
independent contractors to go directly to the 
customer to get the service business 

A number of instances have been cited by 
different contractors where they have 
ordered a replacement part from Carrier, find 
then a serviceman employed by Carrier is 
given this information by Carrier’s MSD parts 
unit, goes directly to the customer and offers 
to do the job at a cheaper price. This behind- 
the-scenes maneuver is sometimes 
compounded by Carrier's MSD parts unit 
advising the independent contractor that the 
part is "not in stodt" or delivery must be 
delayed However, somewhat miraculously, 
the part becomes available from Carnrrs 
service component almost immediately if th* 
customer will agree it can be installed and 
the equipment serviced by Carrier 

(2) Pricing 

Carrier sells replacement parts to 
independent contractors at the same price it 
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tells the same replacement parts to the 
foilding owner. Thus, the independent 
contractor is not allowed any mark-up. even 
tough he has the expenses of determining 
which part should be ordered, its availability, 
pica up and delivery, and storage. Until 
lercrsl years ago. Carrier gave independent 
contractors a 25% discount. When Carrier 
began losing a substantial part of its 
servicing hustness for its MSD (applied 
system* 1 equipment. Carrier raised the price 
to independent contractors by canceling the 
discount. The net effect is that Carrier can 
non generally underbid independent 
contractors on the total service contract, 
because independent contractors need some 
margin of profit on replacement parts to 
recover their costs of operation. If the 
contractor must attempt to recover his costs 
completely on the labor charges he will not 
br competitive. 

(3) Refusal to provide technical assistance, 
booklets, specifications and schooling. 
Although Carrier offers some kind of 
schooling for service work, it is largely 
theoretical in nature. Carrier also does not 
make technical bulletins available that would 
enable the independent contractor to do a 
uti»factory fob. The significance of technical 
matenai is recognized in f IV(c) of the 
proposed content judgment, where a patent 
licensee may also secure a license to use 
Irchmcal information** which United owns 
or mny acquire. 

(4) Restricted access to components needed 
•s replacement parts. Many components and 
replacement parts for Carrier equipment are 
not manufactured by Carrier. Component 
nunufacturert for Carrier generally refuse to 
leil their products directly to independents, 
which forces independent contractors to 
purchase from Carrier. Although some 
contractor*, with a great deal of 
inimagination and ingenuity—but also some 
risk are able to secure components from the 
component manufacturer directly, the great 
rnsjonty of contractors indicate this was 
extreme!) difficult Even where the 
component* can be purchased, on a generic 
Inon-Carrier brand) basis, the high dogree of 
engineering involved tn applied systems 
makes it very risky to install a n on-specified 
or non manufacturer part in a customer's 
machine 

Some replacement component ports sold by 
Carrier are identical to parts sold by the 
component manufacturer on a generic basis. 
However, Carrier uses a 9-12 digit serial 
numher which makes cross-referrenring 
almost impossible. Purchasing a part from 
Carrier at a double or triple mark-up over the 
price from a component manufacturer, 
amounts to a substantial disadvantage to the 
independent Independent contractors assert 
™ Carrier’s policies in this area are 
aligned to protect Carriers position as the 
*o!e source for replacement parts for Carrier 
«i*upmen!. 

?. 9^* Mwator Co. (already owned by 
w«ed) and Carrier,, are Natural Partners To 

BtuldUngBqy i/pr ten** 9 for Servicing 

In 1975, United made a tender offer for a 
Portion of the common stock of 
utis Elevator Co. ("Otis”). The acquisition 


strategy of United against Otis and Carrier Is 
strikingly similar. On October 29,1975, the 
U.S. District Court in the Southern District of 
New York found that United bad violated the 
Williams Act and issued a preliminary 
injunction agBinst United, forbidding United 
from pursuing its tender offer. Otis Elevator 
Co. v. United Technologies Corp .. 406 F. 

Supp 960 (S.D. N.Y. 1975). 

In the course of its opinion, the Court noted 
that Otis alleged that United had failed to 
reveal the antitrust implications of United's 
acquisition. 406 F. Supp. at 603. and alao Otis 
apparently alleged that the acquisition would 
violate the antitrust laws. However, no 
findings were made on this issue, id. at n.7. 
and ACCA does not have knowledge of the 
ultimate disposition of that claim. However. 
Otis became a part of United in 1975. 

The United Form 10-K Annual Report filed 
with the Securities and Exchange 
Commission describes Otis as follows, at p. 6: 

"The Otis Croup is the free world's leading 
producer and servicer of elevators and 
escalators for the construction industry. 
Elevator and escalator sales and service 
rangod from 34% to 52%, and averaged 
approximately 44% of total sales of industrial 
products and services for the years 1976 
thorough 1979. 

"Otis manufactures a wide range of 
passenger and freight elevators, including 
geared and hydraulic elevators for low speed 
passenger and freight applications and 
gearless elevators for high ipeed passenger 
operations in high nse buildings. Otis also 
produces a complete line of escalators and 
moving sidewalks for horizontal 
transportation, and modernizes older 
elevators and escalators. 

"Otis services a substantial portion of the 
elevators and escalators which ft has sold tn 
the past. As of December 31.1979, Otis has 
more than 397,000 elevators and escalators 
under regularly monthly service." 

Otis was accused of an antitrust violation 
In Otis Elevator Co. v. fohn /. Reynolds Inc.. 
1975-2 Trade Coses |60.485 (N.Y. Sup. (X 
1975). Otis wa» accused of threatening 
defendant that, unless defendant signed a 
service contract with Otis, defendant would 
not be able to secure necessary parts. ACCA 
has no knowledge if this allegation was true, 
but it is similar to complaints ACCA 
members frequently make about Carrier. If 
true, the allegations againsl Otis would show 
thal both Otis and Carrier engage in 
similarily restrictive trade practices. 

The proposed judgment omits any facts 
about Otis, even though there was substantial 
testimony before Judge Munson on the anti¬ 
competitive effects on servicing from 
combined Otis-Carrier service teams. The 
facts above serve as a backdrop for the 
discussion which follows below. 

7. Evidence in This Cose Shows That 
United's Acquisition of Carrier Will Have 
Substantially Anticompetitive Effects in the 
Market for Servicing and Repairing Carrier 
Applied Equipment 

As noted above, the governments 
Complaint againat United encompasses the 
service and repair aspect of Carrier's 
business. The Complaint addresses the 
technological interest of Carrier in improving 


energy efficiency, (fa 18-22) and that United's 
acquisition would entrench Carrier's 
dominant position. Energy efficiency is, of 
course, also of great interest to the general 
public, to independent service contractors 
and equipment owners. Servicing air 
conditioning equipment is key in maintaining 
the energy efficiency built into the equipment 
at (he time of manufacture. 

Thus, although the anticompetitive impact 
of United** acquisition of Carrier in the 
servicing market was included in the 
government's Complaint relief in this market 
is not included in the consent judgment. 
Although the consent judgment puts brakes 
on United's control of Carrier In the 
manufacturing area, restraints need to be put 
on United in the servicing area. 

A synthesis of the Complaint, the transcript 
of the hearing on the Motion for Preliminary 
Injunction, the Government's Post-1 fearing 
Memorandum and Judge Munson's decision 
(the only materials available to ACCA at this 
time), show significant anti-competitive 
impact on the servicing of Carrier equipment 
by United's acquisition. 

(a) Development Of Energy Management 
Systems 

The evidence showed that United, prior to 
the acquisition of Carrier, had developed 
electronic and diagnostic testing equipment, 
and energy management systems ("EMS") 
through its Hamilton-Standard Division. Mr. 
Cody, counsel for the government described 
these systems in his opening argument at 
NT. 26: 1 

"The industry is also moving towards the 
application of electronic diagnostic and 
electronic testing equipment In connection 
with their air-conditioning equipment What 
these electronic and diagnostic devices do is. 
they help air-conditioning manufacturers stop 
malfunctions in equipment earlier They 
assist in the maintenance of the equipment 
and they also ensble a manufacturer to learn 
a lot about the actual operation and the 
performance of his equipment, thereby 
enabling him to improve its operation, to 
Improve its design, to improve its 
performance. Again, this movement towards 
diagnostic controls in the long run translates 
Into competition " 

If United did not already own Carrier, the 
dominant air-conditioning manufacturer with 
an obvious desire for exclusive use of an 
EMS. United would probably sell its EMS 
system to others, such as independent 
contractors. If it was particularly expensive, 
several contractors in the same city might 
form a joint venture to share the expense, to 
assist them in offering better service to their 
customers and competing against the service 
offered by the equipment manufacturer. 
However, with the United acquisition of 
Carrier. United's Hamilton-Standard EMS is 
now "captive" and no longer in the 
competitive stream. The consent decree does 
nothing to change this. 

Mr William Roth. President of Trane. 
Carrier’s chief competitor, testified that 
availability of Hamilton-Standard'* abilities 
would greatly aid Trane; N.T. 93-4: 


* The references to Notes of Testimony refer to 

the hearing before fudge Munson on the Motion for 
Preliminary Injunction, held in November. 1976 
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Q. “Would the use of such electronic 
diagnostic and testing equipment in 
connection with unitary, applied air- 
conditioning equipment benefit Trane? 

A. 1 believe that it could, yes. 

Q. How? 

A. Well, it obviously adds an additional 
selling feature to the product in that you are 
able to ofTer a system to the owner that 
provides benefit to him in being able to 
monitor unit performance. Having that 
capability, also, it occurs to me to enhance 
the ability of the equipment manufacturer to 
participate in the service, the after the sale 
service, and service contract on the 
equipment after it is installed and operating. 

Q. Would the possession of such 
technology by and (sic) alr-conditlonlnfl 
manufacturer in any way be helpful to him In 
improving his own equipment? 

A. 1 believe that it would if it was set up in 
such a way as to get statistical data to 
improve performance or reliability. 

Q. Does the use of such a system In 
connection with air-conditioning equipment 
have any effect one way or another upon the 
maintenance of that equipment? 

A. My belief is that it would, in (hat having 
such equipment available and such 
diagnostic procedures could make the 
equipment easier and less costly to maintain. 

Mr. Roth also commented on the great 
advantage a competitor would have in 
offering air-conditioning service plus an EMS 
system, at N.T. 98; 

Q. You mentioned that there could be a tie- 
in between an EMS system with a 
maintenance capability, and the basic sendee 
business that you arc in. I gather, and is that 
correct? 

A I believe that there could be such a tie- 
in. yes. 

Q. And how would it work? 

A. Well, having a capability to serve not 
only the heating and ventilating and air- 
condition equipment, and service it. but also 
having the capability of servicing the devices 
that are important to its control and 
operation gives you quite a selling story as 
far as the building owner is concerned; the 
ability to do the complete package. 

Mr. K. Douglas Kcnna, President of Carrier, 
also testified about the EMS area, at N.T. 
422-3: 

Q. In general, the energy management 
systems area, can you tell us whether that is 
an established business, a business that is 
sort of maturing or in its infancy, can you 
give us tome ideo of where it stands? 

A* It is a business very much in its infancy. 
It is a business, in my opinion, that has 
enormous future market potential, occasioned 
by the constantly rising cost of energy which 
has triggered off the whole business. 

Q. Minneapolis Honeywell and Johnson 
controls you testified were two of the leaders 
in that market in its present state; is that 
correct? 

A. That's correct. 

Q. Do either of those companies or any of 
the other leading companies in that area, to 
your knowledge, have access to proprietary 
knowledge of the H.V.A.C industry 
comparable to Carrier’s? 

A. I don’t believe so. 

(b) Combined Carrier-Otis Repair And 
Service Teams 


The government adduced a great deal of 
testimony that United’s acquisition of Carrier 
would allow a Joint approach to building 
owners to allow combined Carrier-Otis 
service teams to handle all building service 
functions. Needless to say. this would 
preclude competition from Independent 
service contractors. 

Mr. Roth. President of Trane, (which does 
not Itself service its applied systems 
equipment), testified a combined elevator-air 
conditioning service would be a great 
advantage in securing the entire service 
business from a building owner, at N.T. 130- 
I 

Q. Do you know. sir. whether it is required 
by law to have a service contract for an 
elevator? 

A. I believe in most states it is. yes. 

Q. Can you see any advantage to a 
combined company which offers air 
conditioner service and elevator service to 
the fact that elevator service contracts are 
required? 

A. 1 believe it would be an advantage, yes. 

Q. And what would the advantage be? 

A. Well, you already are there servicing the 
elevator, and dealing with the building 
manager, or the building operator, and that 
would be an opportunity to sell you service 
capabilities for other products as well. 

Mr. Roth also noted that a combined air 
conditioning, elevator, and EMS capability 
(such as United may have under the consent 
judgment, unless modified), would offer great 
advantages, and that, at the time of the 
hearing (1978) no other company had this 
ability; at N.T. 99: 

Q. Do you see any anti-competitive 
consequences to having a package, and that 
is for sale, involving some of the things that 
wo have talked about; that is to say a good 
H.V.A.C. system in the applied system level 
and good H.V.A.C. machinery, and EMS 
capability, with this maintenance aspect that 
we are talking about, and a leading position 
in an elevator company, and would there be 
anything to gain in a competitive view from 
having a package to offer, plus the service 
capability? 

A. My belief is that such a package could 
be very effectively marketed, and the reason 
for that belief is that not only are you 
providing; if you will, almost a single source 
responsible for the equipment, but I would 
assume that the firm that could do that would 
hove the service capability on an on-going 
basis to service the entire package. That 
would be my view that it would be an 
attractive package to an owner. 

Q. Do you know of any companies which 
are among the leading H.V.A.G. companies, 
and the leading elevator companies, which 
also have this EMS ability, and do you know 
of any such companies? 

A. I do not. 

Mr. Kcnna, President of Carrier, noted that 
service of applied systems was " the highest 
return on investment bustnss that we can get 
into * * * * (N.T. 260) 

This is, indeed, a highly significant 
statement in an antitrust context It means, in 
essence, that Carrier already has great 
market power in the servicing of its own 
equipment, and that the absence of strong 
competition (U. Carrier's marketing practices 


summarized above preclude real competition 
from independent contractors) allows Carrier 
to earn the highest level of profits, le.. 
monopoly profits resulting from an absence 
of competition. The United acquisition of 
Carrier will only serve to further strengthen 
Carrier’s market power, further increase the 
cost of service to consumers, and reduce 
competition from independent contractor*. 

Mr. Konna also stated that United’s 
combined Otis Elevator. Carrier and EMS 
abilities would greatly aid Carrier, at NT. 
282: 

Q. Mr. Kenna, as president of Carrier, do 
you believe that the ability to offer a package 
of Otis Elevators and EMS service. Carrier, 
and H.V.A.C. equipment would enhance your 
ability to sell the products and services that 
Carrier presently markets? 

A. 1 do. 

The Witness. 1 believe that the ability to 
offer an entire package would be the single 
most important marketing step that could be 
taken in the construction of commercial 
buildings to the extent that I think that it 
could, indeed, change the basic structure of 
how these equipments are procured 

Q. Would it have an impact do you 
believe, on your competitive position In the 
market? 

A. It. without question, would have. 

The Witness. Obviously I would make the 
entire package available as a group 
• • • • • 

Q. Do you have any reason to believe that 
even if you were king so to speak, and you 
offered elevators and air conditioning, for 
example, and EMS together that you would 
get any more business than you would if you 
had them separately offered? 

A. Yes; I do. But 1 think that we would get • 
considerable amount more of business 
because of the ability of the owner to 
consider life cycle costing, to consider 
maintenance, to consider all of the favorable 
aspects of dealing with one service, parti and 
maintenance organization. I would consider 
that to be a major marketing plus. 

Indeed. Mr. Kenna was not bashful in 
predicting that a combined United-Currier 
could just about take over the commtTt.nl 
building servicing function in the United 
States; at N.T. 424-8; 

Q. In the E.M.S. area, do you belJcve that 
Carrier U.T.I. would have any special 
marketing advantages In the EM S. area? 

A. First 1 believe that Carrier by itself 1 ms 
enormous marketing advantages in this 
business, primarily because of all the 
commercial buildings that are standing out 
today. We believe that some 40 percent of 
them are populated with Carrier central 
systems. We have, therefore, a potential list 
of customers that I believe very sincerely is 
perhaps exceeded only by those of Otis 
Elevator Company, as far as hardware and 
commercial businesses. Further, and I am 
absolutely convinced, we are convinced that 
the key to the EM.S. business docs not lie 
with the Honeywell's and the control 
suppliers of the world, but rather with the 
people that have the technical know-how to 
deal with the energy using pieces of that 
equipment 

• • • • • 
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• Q How large is your sales force with 
mpecl to the largo H.V.A-C. systems? 

A Our total sales and service group is 

ipproximately 1000. 

Q. Do you believe that a combined 
company. U.T.l. Carrier, will have any special 
idvmtiiges in servicing, would you expect to, 

the RMS area? 

A. Absolutely. 

Q What would those be. sir? 

A It would be the ability to organize a 
cmtrul servicing organization that could 
comprise practically every energy absorbing 
device within <i commercial building. 

The Court summarized this testimony In 
fadings 69-70 and concluded that “this 
matter warrants further examination at a trial 
oo the merits." ACCA and its members can 
provide detailed evidence of bow the United 
acquisition will dampen competition In the 
servicing of office buildings with Otis 
elevators and Carrier air conditioning 
equipment In view of the testimony 
summarized above. It is indeed suprising (and 
disappointing) that the consent judgment 
ignores the service market. The government 
bs a real opportunity to cure the anti' 
competitive effects of the acquisition and 
ensure healthy competition in this $100 
million market. 

(c) Untltrd's Increased Power In The 
Component Market 

ACCA members already have great 
difficulty in purchasing components for 
Carrier equipment from the component 
manufacturer. Carrier Is generally the sole 
source of components, even though Carrier 
itself manufactures only a small portion of 
the components. If components were 
available directly from the component 
manufacturer, independent contractors would 
be able to purchase them at substantially 
reduced cost, compared to the cost from 
Carrier. 

Controls are some of the most Important 
components to an air conditioning system. 

The Complainant in this case stated. “Control 
devices * * • monitor end govern the 
operation of the equipment in the system 
' * * are designed to improve the efficiency 
and performance of the system and/or to 
prevent damage to the machinery during its 
operation," fl 10). and alleged that Carrier Is 
a substantial purchaser of controls, 
purchasing over $30 million worth of control 
devices annually. fl 20). United, through its 
Essex and Hamilton-Standard divisions, is a 
leading manufacturer of controls (1 21), 

The Court found that Carrier’s access to 
Essex’s control capability “presents 
sufficently serious questions going to the 
merits to make them a fair ground for 
litigation." (finding no. 05), 

Fans and hermetic motors are also 
significant components in air conditioning 
equipment and United manufactures magnet 
wire, a necessary component of these fans 
and motors (fa 25-27). 

Th»' government's proposed consent 
Judgment attempts to deal with the 
competitive aspects of the acquisition on the 
component market by establishing a 
comprehensive patent licensing program, and 
attempts to prevent reciprocal dealing. 

However, these provisions miss the mark 
* ; iti respect to the after-installation service 


and replacement parts market. Components 
are not just original equipment; they are also 
replacement parts. Controls, fans and motors 
often need replacing, either of iht entire unit 
or a component of the unit. The consent 
judgment and Competitive Impact Statement 
ignore or overlook this important area. 

Independent contractors will be further 
precluded from purchasing components from 
the component manufacturer by United*s 
acquisition of Carrier. Those components 
actually heretofore manufactured by United 
will assuredly now be available only through 
Carrier Moreover, because United, a highly 
diversified conglomerate, is such a powerful 
market force in so many industries, 
component suppliers to United which were 
reluctant to sell to Independent contractors 
when Carrier was an independent company 
will now be even more reluctant to sell to 
independent contractors. A component 
manufacturer's fear that by selling directly to 
independent contractors, the manufacturer 
will not be able to sell to United, is a real 
one. And of course, business with a single 
major company such as United, is much more 
lucrative than selling to hundreds of 
individual contractors across the country. 

In addition, independent control 
manufacturers increasingly compete for 
service/work on Carrier air conditioning 
equipment. Thus, replacement parts may not 
be available from these control 
manufacturers to independent contractors 
who attempt to purchase controls for repair 
and service work on Carrier equipment. Thus, 
there is a strong public policy need to keep 
open as many competitive lines of supply as 
possible. However, the proposed Consent 
judgment closes off. rather than increases, the 
meager supply lines that presently exist for 
replacement parts. 

ACCA submits that the consent judgement 
should be modified to prevent United from 
taking any action to impede the availability 
of replacement parts for Carrier air 
conditioning equipment to independent 
contractors. 

A Additional Provisions are Necessary if the 
Proposed Consent Judgment Will be Effective 
in Preventing the Acquisition From Injuring 
Competition in the After-Installation Service 
and Repair Market 

ACCA submits that the proposed Consent 
fudgment be modified before it is formally 
approved by the justice Department for 
submission to the Court, or approved by the 
Court 

Representatives of ACCA are prepared to 
submit affidavits and meet with attorneys in 
the Antitrust Division, and/or representatives 
of United, to discuss modifications that will 
ensure competitive conditions in the after¬ 
installation market of service and repair to 
Carrier applied systems air conditioning 
equipment. 

Subject to the approval of the Court. ACCA 
members will present testimony to further 
explain the important role of independent 
contractors in ensuring healthy competition 
in the repair and serv ice of Carrier 
equipment, and why. if the proposed consent 
judgment is not modified, competition in this 
market will be adversely affected. 

The proposed consent judgment should be 
modified by adding several oew provisions: 


(1) United should be required to divest 
itself of the business of servicing Carrier 
equipment. ACCA believes this relief Is 
essential to prevent the combined EMSOtis- 
Carrier troika from taking over the entire 
servicing of those buildings with Otis and 
Carrier equipment A totally separate service 
organization would be much more 
competitive and better serve the industry. 

The concept is not revolutionary. Carrier 
does not service its unitary systems and 
Trane does not service Its applied systems, or 
its unitary systems. 

(2) Alternatively, United must adopt a 
program for service similar to the program for 
equipment patent licensing set forth in the 
proposed consent judgement Several 
important provisions would be: 

(a) All technical data for the repair and 
service of Carrier equipment is made 
available to independent contractors; 

(b) Independent contractors are invited to 
attend all of the same training sessions given 
to United service employees an the service 
and repair of Carrier applied systems; 

(c) Replacement parts for Carrier 
equipment manufactured by United are made 
available to independent contractors on the 
same price, terms and conditions as made 
available to Carrier’s service unit 

(3) Alternatively. United may not combine 
its Otis and Carrier service units, and may 
not offer any combined EMS and service 
packages to owner of buildings with both 
Otis elevators and Carrier air conditioning 
equipment. 

9. Certain Present Provisions of Proposed 
Judgment Should Be Modified To Prevent 
Competition From Being Further Threatened 
by the Acquisition 

ACCA asserts that, in addition to the 
suggestions for additional provisions 
required, as discussed above, which will 
directly prevent United's acquisition of 
Carrier from further diminishing competition 
in the after-installation service and repair 
market, certain modifications should also be 
made to present provisions of the proposed 
judgment which will indirecUy (but 
substantially) aid competition. These 
modifications are: 

(1) To require Carrier to license its own 
HVAC equipment, components, trade secrets 
and technical information to its competitors, 
including independent contractors. 

(2) To include HVAC components and 
manufacturers of HVAC components in all 
notification* and reports required in the 
proposed consent judgment. 

(3) To preclude United from future 
acquisition of any manufacturers of HVAC 
components. 

(4) To require United to publish now. rather 
than after Ilia proposed judgment is 
approved, the patents, etc., that will be made 
available for licensing. 

The seemingly broad patont licensing 
provisions in fllV-V of the Proposed Consent 
judgment lose much of their effectiveness by 
the exclusion of Carrier itself from the 
licensing requirements. This is the dear 
import of 5 11(A) of the proposed judgment, 
which states that Carrier is not considered 
part of United for "purposes of Sectkmi IV 
and V of this Final Judgment" 
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With this limitation, the licensing 
provisions of 5 IV and V ere quite innocuous. 
They only apply to patents for HVAC 
equipment. HVAC trade secrets and 
technical information actually transferred to 
and used by Carrier. There Is no requirement 
that Carrier must ofTcr a license for the use of 
Its own patents, trade secrets or technical 
information. Further, there is nothing to 
prevent Carrier (which has been a wholly- 
owned subsidiary of United for some time) 
from using the increased financial resources 
it now has. as part of United, as well as 
United's research capability (the excellence 
of which was extensively testified to at the 
hearing before (Judge Monson). to Itself 
develop new technology, new trade secrets 
and new technological information—all of 
which is not subject to the licensing provision 
of ft IV-V. 

ACCA has discussed above the key nature 
of components In the after-installation market 
for repair and service of Carrier equipment. 
Nonetheless HVAC components are not 
included In many of the provisions of ft IV-V. 

"HVAC components" are defined In the 
proposed consent Judgment as follows: 

(E) "HVAC Components” shall mean 
controls or other components or parts for 
HVAC equipment, and. when used in 
reference to a licensee or applicant for a 
license, shall mean controls or other 
components or parts for HVAC Equipment 
which Equipment is manufactured by such 
licensee or applicant for a license. 

Section IV(G) docs not apply to 
manufacturers of HVAC components. The 
independent manufacturers of HVAC 
components are some of the last vestiges of 
potential competition in this market along 
with independent contractors. The omission 
of HVAC component manufacturers from 
notification of patents and HVAC trade 
secrets transferred from United to Carrier 
means that an entire segment of this Industry 
may never be oblc to enjoy even the most 
minimal competitive benefits from the 
proposed judgment. See also ft V(!) and ft VI. 
which does not require United to send a copy 
of the judgment to HVAC component 
manufacturers, or to report HVAC 
components available for license. 

Another drastic limitation on the 
effectiveness of the proposed consent 
judgment is the omission, in ft X. of 
component manufacturers from future 
acquisitions by United. 

United should make public now. prior to 
the finalization of the proposed judgment, 
those patents and HVAC trade secrets 
licensed to or used by Carrier. However, 
under ft IV(C), United need not make this 
disclosure until fifteen days after entry of the 
final judgment. 

The public filing of this fist would provide a 
good indication whether the final judgment ia 
truly curative of the anticompetitive dangers 
from the acquisition, as alleged in the 
Complaint. If there is a long fist of patents 
and HVAC trade secrets, then, indeed, 
perhaps the licensing requirements will be an 
aid to protect and further competition. 

However, ACCA and its members strongly 
suspect that there is no "list." and that United 
has not licensed or provided Carrier with any 
patents or other items which are the subject 


matter of ft IV. and has no intention of doing 
so in the future. If this "limit” is indeed non¬ 
existent. the public and court should know 
right now that they will not secure any 
benefits from this portion of the proposed 
judgment. 

The "Competitive Impact Statement" (pp. 
8-0) describes the competitive effects of the 
licensing provisions of the proposed judgment 
as follows: 

“The proposed consent judgement is 
designed to prevent the occurrence of the 
anticompetitive effects of the acquisition 
alleged in the complaint. The main thrust of 
count one of the complaint is that Carrier will 
be entrenched as the leading seller of unitary 
and applied heating and air conditioning 
equipment as a result of the transfer of 
technology from United. The proposed 
judgment protects against this 
anticompetitive danger by mandating that 
any technology, subject to the judgment, that 
is transferred by United to Carrier be made 
available for a reasonable royalty or fee to 
any person for use in the manufacture in the 
United States of heating and air conditioning 
equipment or components made for such 
person's heating and air conditioning 
equipment Thus, it eliminates the primary 
competitive advantage which it was alleged 
that carrier would obtain from the 
acquisition. Additionally, by giving such 
persons the opportunity to avail themselves 
of United's technology (provided it has been 
licensed to or used by Carrier), the judgment 
may affirmatively stimulate competition in 
research end development to improve the 
performance and efficiency of heating and air 
conditioning equipment and components, 
including controls, because companies other 
than Carrier will be able to add United’s 
store of knowledge to their own and use It to 
produce newer, better and more efficient 
products." 

ACCA submits that there are so many 
loopholes for United in the judgment that it 
will have little If any of the beneficial effects 
suggested above. 

First of all. Ihe relief agreed to by United 
and the government doesn't even come close 
to remedying the anticompetitive economic 
consequences of entrenchment nor does the 
relief measure up to the allegations of the 
Complaint. For example, compare the 
provisions of the final judgment with \22 of 
the Complaint: 

"22. If United acquires Carrier, it will fink 
by ownership the research and development 
resources, technological abilities and 
manufacturing and marketing capabilities of 
two firms engaged in the development and 
manufacture of heating and air conditioning 
control devices and associated equipment 
capable of use in connection with the 
improvement of the operation and efficiency 
of unitary and applied lystcms. No other full 
line manufacturer and seller of unitary snd 
applied heating and air conditioning systems 
has such a combination linked by ownership. 
In addition, the combination of United and 
Carrier will eliminate United as an 
independent source of control device and 
diagnostic technology for other 
manufacturers of unitary and applied heating 
and air conditioning systems. Furthermore, 
the acquisition will create a firm possessing 


financial and broad-based technologic*! 
resources far in excess of the resources 
possessed by the vast majority of Carrier's 
competitors in unitary and applied system." 

There is nothing to prevent Carrier from 
using, directly. United’s research capabilities 
and having new technology developed by 
Carrier, as a United subsidiary. The exclusion 
of Carrier from Section IV of the proposed 
judgment creates a huge loophole for United- 
Carrier to structure corporate development to 
evade licensing their tedmological 
developments. 

For independent contractors, and the 
consumer of repair and service (U M the 
owners of Carrier equipment), the proposed 
consent judgment does nothing to prevent 
further entrenchment of Carrier’s market 
power. The exclusion of component 
manufacturers from the notification 
provisions means that only by happenstance 
or luck will a component manufacturer b«* 
able to participate In the licensing provisions 
(if there is anything to license). 

The license provisions also do nothing to 
protect against the other anticompetitive 
effects of the acquisition described in \22 of 
the Complaint l.e.. the improved research 
and development resources which Camer 
can use directly to evade the license 
provisions, or the marketing capabilities for 
"control devices and associated equipment 
capable of use in connection with the 
improvement of the operation and efficiency 
of unitary and applied systems.” The 
entrenchment of Carrier in these areas is not 
affected one iota by the proposed judgment. 

In fact, the only part of the Complaint 
which the proposed judgment attempts to 
deal with by the complex yet Innocuous 
licensing provisions Is a single sentence in 
122: "In addition. Ihe combination of United 
and Carrier will eliminate United as an 
independent source of control device and 
diagnostic technology for other 
manufacturers of unitary and applied heating 
and a conditioning system." The rest of 122 ii 
ignored. 

Thus, for these reasons, ACCA submits 
that the present provisions of ihe proposed 
judgment are totally inadequate to protect 
competition In the after installation service 
and repair market and that the modification 
suggested above should be made, in addition 
to adding the provisions suggested at pp- 27- 
28 above. 

10. The Proposed Consent Judgment Is a 
Major Retreat by the Government From 
Aggressive Enforcement of Section 7 of the 
Clayton Act 

ACCA believes the discussion above 
demonstrates how the proposed judgment 
falls short of remedying the anticompetitive 
effects alleged in the Complaint and the 
Competitive Impact Statement. A brief word 
ia in order on the public policy issues 
involved in this case. This ia certainly one of 
the largest. If not the largest, acquisition in 
the United States in recent years, the 34th 
largest corporation in the United States 
acquiring the 191st largest. 

If the doctrine of entrenchment is to have 
any meaning, the government should either 
secure meaningful relief by a consent 
judgment or take the case to trial. If the 
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•cvrfnment lose* aftor a full trial on the 
merits (as opposed to a hearing on a Motion 
for Preliminary Injunction) then Congress will 
be faced with a major policy issue on 
acquisitions of this nature—and will either 
tm md Section 7 to explicitly cover 
•quisitions by already huge conglomerates, 
or decide that these acquisitions are 
beneficial to the economy. 

But the proposed consent judgment in this 
oie is like using a sling shot to bring down 
tn airplane. If the government thinks it was a 
mistake to bring the case in the first place, it 
ihould say so. The Competitive Impact 
Sitement purports to claim that the consent 
judgment secures almost as such relief as a 
fuli victory would bring after a full trial. As 
these comments have demonstrated. Just 
limited to the after installation service and 
repair market, the government's claim is 
mlhout basis. The testimony at the hearing. 

Iri alone ACCA's claims of adverse 
competitive impact demonstrate the 
inadequacy of the consent judgment now 
before the Court 

The acquisition will particularly entrench 
Camer’s already monopoly hold over the 
repair and servicing of Carrier equipment. 

The ‘ Merger Guidelines** of the Antitrust 
Division. 120. note the anticompetitive 
dangers of an acquisition that "may serve to 
entrench or increase the market power" of **• 
leading firm in a relatively concentrated** 
market. This case fits that description like a 
glove. The Supreme Court has squarely held 
thjt entrenchment is grounds for relief under 
Section 7. in Federal Trade Commission v. 
Procter Gamble Co* 386 U.8. 568 (1967). 

The Antitrust Divison’s own Guidelines 
describe three possible dangers from 
entrenchment: 

T 1 ) A merger which produces a very large 
Aipority in absolute size between the merged 
hrm and the largest remaining firms In the 
relevant market, (II) a merger of firms 
producting related products which may 
induce purchasers, concerned about the 
nrrged firm's possible use of leverage, to buy 
products of the merged firm rather than those 
of competitors, and (lit) a merger which may 
enhance the ability of the merged firm to 
increase product differentiation In the 
relevant markets.** 

United'* acquisition of Carrier presents 
fingers in all of these areas. The Antitrust 
unison should recognize the long terra 
adverse economic consequences that will 
flew from the entrenchment of Carrier, and 
either modify the Judgment or proceed to 


//. Modification of the Proposed Judgment h 

zvpetior to Private Litigation 


ACCA and its members are well aware of 
,bf availability of private litigution for 
injunctive relief and/or damages, as 
jfcscnbed at p. 14 of the Competitive Impact 
^Utement. Indeed, one ACCA member. 

W * in *Mler of New Orleans, has instituted 
•ntitrust litigation against Carrier, which is 
J 0 " Pending (Civil Action No. 78-2723. 
witetn District of La.). Even assuming that 
or more ACCA members could represent 
JT* ° r •“ °d»er independent contractors it 
rL 'dress for Carrier's monopoly 
n rol over the after-installation repair and 


service market, the government now has the 
opportunity, by appropriate negotiation and 
modification, and without expensive and 
lengthy separate litigation, to insure 
competitive conditions Inthe is market. 

ACCA. in furtherance of these comments, 
is willing to present witnesses (including 
experts), cooperate with a master or 
consultant or participate in the proceedings 
In this case—all of which la in the discretion 
of the Court and authorized under 15 U.S.C. 
16(0. 

ACCA also requests that its comments be 
submitted to the Court for an Independent 
Judicial determination of whether one or 
more of the provisions of section 16(0 should 
be utilized ACCA requests notification of the 
government's decision of whether and in 
what format these comments will be 
presented to the Court 

Conclusion 

For the reasons set forth above, ACCA and 
its members request that the proposed final 
Judgment be modified before it is approved 
and entered by the Court. 

Michael M. Baylson. 

Duane, Morris, Sr Hockscher. 

U.S. Department of Justice. 

Antitrust Division. 

New York N. Y* January 15,1981 . 

Re United States v. United Technologies 
Corporation 78 CV 580 (N.D.N.Y.) 

Michael M. Baylson. Esquire, 

Duane. Morris & Heckscher, 100 South Broad 
Street, Philadelphia, Pennsylvania 19110. 

Dear Mr. Baylson: In accordance with the 
provisions of the Antitrust Procedures and 
Penalties Act (15 U.S.C ft 16), this response is 
made by the Government to the written 
comments concerning the proposed final 
judgment in the captioned action submitted 
by The Trane Company (‘Trane") on 
November 21,1980, to Ralph T. Giordano, 
Chief. New York Office, Antitrust Division. 
Department of Justice. 

The proposed judgment and a competitive 
impact statement were filed with the Court 
on September 11.1960 and published in the 
Federal Register on September 24.1980. The 
written comments from ACCA will also be 
filed with the Court and published in the 
Federal Register together with this response. 

The proposed judgment provides important 
relief in thiree areas: (a) It requires United to 
grant to any person who makes a written 
application within ten years of the entry of 
the Judgment a license to practice the patents, 
the related know-how necessary to practice 
the patents and any unpatented heating and 
air conditioning Trade Secrets 1 which United 
owns or may acquire within seven years of 
the entry of the judgment, and which—in the 
case of patented technology—has been 
licensed to or used by Carrier and—in the 
case of related know-how and Trade 


'Thu decree define* Trade Secret to mean: Any 
written information that discloses any unpatented 
invention, process, formula, method or computer 
software which is treated as secret by defendant 

* • * ia unohvious • • * and is novel in that it has 

no commercial equivalent that Is used by. or is 
commercially available to. any of Carrier's 
competitors. * * • 


Secrets—has been used by Carrier to make 
heating and air conditioning equipment or 
components; (b) it restricts United from 
acquiring any other domestic manufacturer of 
heating and air conditioning equipment for a 
period of ten years; and (c) it imposes certain 
duties and restrictions upon United designed 
to prevent the occurence of reciprocity effects 
and reciprocal dealing. 

United may restrict the use of any licenses 
which it grants under the judgment to the 
manufacture and sale of heating and air 
conditioning equipment or to the manufacture 
of components for use on such equipment 
produced by the licensee. 

The proposed consent judgment is designed 
to prevent the occurrence of the 
anticompetitive effects of the acquisition 
alleged in the complaint. The technology 
licensing provisions of the proposed judgment 
are aimed at preventing Carrier from 
enhancing Its position in the heating and air 
conditioning equipment market as a result of 
technology received from United with 
resultant permanent and significant structural 
changes In that market. These licensing 
provisions seek to protect against any 
Ukelihood that Carrier will receive so 
significant a competitive advantage as a 
result of the transfer of technology from 
United that it will be entrenched as a 
dominant leader in the manufacture and sale 
of that equipment 

The proposed judgment protects against 
this anticompetitive danger by mandating 
that any technology, subject to the proposed 
judgment, that United transfers to Carrier be 
made available for a reasonable royalty or 
fee to any person for use in the manufacture 
in the United States of heating and air 
conditioning equipment, or of components 
made for such person's heating and air 
conditioning equipment. Thus, it eliminates 
the primary competitive advantage which it 
was alleged that Carrier would obtain from 
the acquisition. Additionally, by enabling 
such persons to avail themselves of United's 
technology (provided it has been licensed to 
or used by Carrier), the Judgment may 
affirmatively stimulate competition in 
research and development to Improve tho 
performance and efficiency of heating and air 
conditioning equipment and components, 
including controls, because companies other 
than Carrier will be able to add United's 
store of knowledge to their own and use It to 
produce newer, better and more efficent 
products. 

The provision of the proposed judgment 
that prohibits United from acquiring any 
other domestic manufacturer of heating and 
air conditioning equipment without the 
consent of tlic Government or the approval of 
the Court likewise protects against the 
entrenchment of Carrier in the heating and 
air conditioning industry by preventing it 
from increasing its share of the market 
through an anticompetitive acquisition. 

Finally, the proposed judgment provides 
safeguards designed to prevent United from 
exploiting any reciprocal structure in the 
magnet wire industry created by the 
acquisition and to discourage reliance upon 
that structure by suppliers of fan and 
hermetic motors. 

ACCA comments that the proposed 
judgment fails to provide relief with regard to 
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the after-installation service and repair 
market for applied systems air conditioning 
equipment. It states that Carrier is the leading 
manufacturer of applied air conditioning 
equipment, and also offers maintenance and 
repair services for such equipment. A CCA 
alleges that Canter presently engages In 
anticompetitive trade practices in competing 
against independent service contractors, 
including the refusal to sell replacement parts 
to contractors. ACCA believes that United's 
acquisition of Carrier concentrates a huge 
share of the market for servicing and repair 
of commercial building equipment in United: 
tends to preclude independent contractors 
from servicing Carrier equipment in buildings 
which have Otis elevators and from access to 
components and parts used in Carrier 
equipment and energy management systems: 
and will entrench Carrier in the after- 
installation market for service and repair of 
Carrier applied equipment 

ACCA suggests three alternative forms of 
relief directed to the after-installation service 
and repair market. It proposes the divestiture 
of the Carrier service organization. 
Alternatively, it proposes that United be 
required to make available to independent 
contractors technical data and training 
sessions regarding the service and reapir of 
Carrier applied air conditioning equipment 
and to sell replacement parts to contractors 
for the same price and on the same conditio# 
as it sells such parts to Carrier's service 
organization. The third alternative is a 
proposal that United be prohibited from 
combining the Otis Elevator Company ‘and 
Carrier service organizations and from 
offering a package of the energy management 
system and services to owners of buildings 
having both Otis elevators and Carrier air 
conditioning equipment Additionally, in its 
comments. ACCA urges that a provision be 
included in the proposed Judgment to prevent 
United from taking any action to impede the 
availability of replacement ports to 
independent contractors. 

ACCA alto suggests several modifications 
of existing provisions in the proposed 
judgment, stating that such modifications 
would serve indirectly to aid competition in 
the after-installation service and repair 
market The modifications are: 

1. To require Carrier to license its own air 
conditioning equipment, components, trade 
secrets and technical information to its 
competitors, including independent 
contractors. 

2. To Include air conditioning components 
in all reports and component manufacturers 
in all notifications required under the 
proposed judgement 

3. To preclude United from future 
acquisition of any manufacturers of HVAC 
components. 

4. To require United to publish the list of 
technology available for licensing prior to the 
approval of the judgment 

Finally. ACCA comments that the proposed 
judgment is inadequate in that It permits 
Carrier to develop new technology using 
United's technological capability and 


v Otis manufacture*, install*, nervloet and repairs 
elevator*. It was acquired by United in November. 
1973 


financial resources, which may result in the 
entrenchment of Carrier in the manufacture 
and sale of air conditioning equipment. 

After careful consideration of ACCA's 
comments, the Government has concluded 
that the public interest is served by entry of 
the proposed judgment in—with one 
exception—Its present form.* We have also 
concluded that the additions and 
modifications to the proposed judgment 
suggested by ACCA are not necessary to 
obtain effective relief against the occurrence 
of the anticompetitive effects of the 
acquisition alleged In the Government's 
complaint. 

In response to ACCA's proposals for relief 
directed to the after-installation service and 
repair market the Government notes that its 
case at no time involved that market. The 
Government's complaint dearly defines the 
markets in which the effects of the 
acquisition are to be tested as the 
manufacture and sale of unitary and applied 
heating and air conditioning systems in the 
United States, markets distinct and separate 
from the after-installation service and repair 
market. The Government's complaint does 
not allege any anticompetitive effects in the 
after-installation service and repair market 
nor does It make any reference to practices of 
any firm engaged In that market The 
complaint does not refer to a combination of 
the service organizations of Otis and Carrier 
and alleges no anticompetitive effect flowing 
therefrom. Allegations in the Government's 
complaint which refer to derices used to 
improve the efficiency and energy 
consumption of air conditioning equipment 
relate solely to Carrier's ability to compete in 
the sale of such equipment. The Government 
did not offer any proof regarding the after¬ 
installation service and repair market at the 
hearing on its motion for an unjunction to 
preliminarily enjoin the acquisition pending a 
full trial on the merits. 4 

Additionally, even within the context of the 
after-installation service and repair market, it 
is dear from the nature of the alternative 
relief proposals made by ACCA that the 


•to response to a comment made by the Trane 
Company, the Government and United have agreed 
to modify Paragraph* IIV) (A), (C) and (D) of the 
proposed judgment to include United technology 
licensed to a foreign subsidiary or affiliate of 
Gamer or used oversea* by Carrier or any foreign 
subridtory or itflilute of Carrier to make IIV AC 
equipment or component*. For a fuller explanation 
of (hi* modification. *ee the comment* by the Trane 
Company and the Government'* response* to the 
comment* which have been filed with the Court 
ftiimdUneoualy with this response. 

« The Government * motion to preliminary enjoin 
United from acquiring Carrier was Hied together 
with it* complaint on November 13. 1970. A hearing 
on this motion began on November 14 1978 and 
ended on November 23. iwa The District Court for 
the Northern District of New York denied the 
Government'* motion. The hearing wan 
consolidated with Carrier'* motion for a preliminary 
injunction to halt the acquisition. Carrier had filed a 
five count complaint alleging anticompetitive effect* 
in market* other than the manufacture and sale of 
unitary and applied heating and air conditioning 
lystems At that hearing. Carrier offered some 
evtdenoif with regard to ail of its allegation* 
including some relating to the oftcr-tastaHatkon 
service and repair market, which was a part of it* 
complaint. 


practices it sank* to prevent and the 
circumstances it seeks to relieve did not 
principally arise as a result of the acquisition 

Moreover, based on our conference with 
you and representatives of ACCA on 
December 5. I960, we understand that the 
references in your comments to the proposed 
judgment’s alleged adverse effect* upon the 
after-installation service and repair market 
relate to the proposed judgment's silence on 
relief in this area and not to any adverse 
impact triggered by the operation of any 
provision of the proposed judgment 

ACCA’s comments involve a market and 
postulate anticompetitive conduct in that 
market which is dearly outside of the scope 
of the violation alleged by the Government 
and for which it sought relief. For that reason, 
the Government believes the ACCA 
comments to be inapposite. 

As to ACCA’s suggested modifications to 
the proposed judgment, we respond seriatim 
as follows: 

The proposed judgment requires United to 
make available for licensing to Carrier's 
competitors in the manufacture of air 
conditioning equipment technology which 
United licenses to Carrier or which comes 
from United and is used by Carrier to make 
HVAC equipment. ACCA proposes (hat the 
judgment should also apply to technology 
developed by Carrier unilaterally, whether 
before or after the acquisition. The 
Government did not seek to make Carrier * 
own technology available for licensing under 
the proposed judgment because such 
technology was not obtained as a result of 
the acquisition. The Government, in 
challenging the acquisition, sought to prevent 
Carrier from becoming entrenched in the 
manufacture and sale of unitary’ and applied 
heating and air conditioning system» da a 
result of the acquisition and not to discourage 
Carrier's own research and development—as 
well as that of others—by making all Gamer 
research and dev elopment available to the 
world at-large. 

Under the proposed judgment United i* 
required to file listings identifying technology 
which United license* or permits Carrier to 
use. including technology' used by Camer to 
make air conditioning components .As ACCA 
notes, the proposed judgment docs not 
require United to send these listings to 
component manufacturers as such. This is 
unnecessary in that under the proposed 
judgment. United may require a licenser io 
agree to use the technology solely to make air 
conditioning equipment or components for its 
own air conditioning equipment. The 
proposed judgment permits United to limit 
tHe use of the technology to a licensee** 
manufacture of HVAC equipment, and HVAC 
components for use on his own equipment 
because the manufacture and sale of heating 
and air conditioning systems—not just 
components—is the market which wu the 
subject of the Government's complaint and m 
which It seeks to provide relief. In any event 
United must file with the Court—wh* n? d *»■ 
be available to the public—copies of the 
above-mentioned listings. 

The Government believes that It is 
unnecessary for the proposed Judgment to 
prohibit future acquisition* of air 
conditioning components manufacturer* by 
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i Ucitid because such acquisitions arc subject 
ro review under the antitrust laws and the 
dtffnmnatkm whether to challenge any such 
acquisition will be made by the Antitrust 
Division on a case-by-case basis. The 
Government does not believe that every 
•cquisitton by United of a manufacturer of air 
conditioning components would necessarily 
irnlt in on unlawful lessening of competition 
to the manufacture and sale of air 
conditioning equipment In any event the 
Government does not believe that such a 
prohibition Ls necessary to prevent Carrier 
fnxn enhancing its position in the heating and 
sir conditioning equipment market as a result 
of technology received from United with 
resultant permanent and significant structural 
changes in that market 

United cannot be required to perform any 
undertaking pursuant to the proposed 
judgment until the judgment becomes 
rfiectire. Thus. ACCA's suggestion that 
United presently publish a list of technology 
nailable for licensing is inappropriate. 
Furthermore, United has informed the 
Government that it has refrained from the 
transfer of technology to Carrier while this 
iclion has been pending. 

The proposed judgment seeks to stimulate 
thr research efforts of Carrier as well as its 
competitors in order to promote the 
development of improved, more energy- 
tlfiaent air conditioning equipment. To 
prohibit Carrier from the use of United's 
research facilities or funding might retard 
Carrier s research efforts. As noted, the 
Government is not seeking to put Carrier in a 
*on* position after the merger than before, 
hut rather to ameliorate what it perceives to 
bn the anticompetitive effects which could 
flow from the acquisition. As a result, the 
Government expects Carrier to continue its 
own independent research. By not requiring 
the licensing of the results of Carrier's 
research, the Government feels the proposed 
lodgment creates an incentive for Carrier to 
carry forward on its own and a disincentive 
to others to cut back on their research and 
rely upon Carrier to do their research and 
product development for them. It should be 
noted that United asserts that it operates on a 
profit center basis under which Carrier would 
nave to pay Its share of the costs for the use 
of United * research and development 
facilities. 

For the reasons discussed, the Government 
believes that the entry of the proposed 
consent judgment—with the modification as 
noted above—is tn the public intorest 
notwithstanding the comments submitted by 
ACCA in this regard. 

Sincerely yours, 

Fhilip F. Cody, 

Forney. Antitrust Division. 

A-4MJ PIM14141. *48 Mi] 

*UJ*G COOt 4410-01-M 


Drug Enforcement Administration 

Importer o( Controlled Substances; 
Application of Dow Chemical Co. 

Pursuant to S 1311.42(a) of Title 21. 
Chapter II of the Code of Federal 


Regulations (CFR). this is notice that on 
August 19.1980. Dow Chemical 
Company. 1200 Madison Avenue, 
Indianapolis. Indiana 46225. made 
application to the Drug Enforcement 
Administration (DEA) for registration as 
an importer of the Schedule II controlled 
substance bulk dextropropoxyphone 
(non-dosage forms). 

Any other such applicant, and any 
person who is presently registered with 
DEA as a bulk manufacturer of such 
substance may file comments or 
objections to the issuance of the 
proposed registration and may also file 
a written request for a hearing thereon 
in accordance with 21 CFR 1301.54 and 
in the form prescribed by 21 CFR 
1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Administrator. Drug Enforcement 
Administration, Uhited States 
Department of Justice. 14051 Street NW., 
Washington. D.C. 20537, Attention: DEA 
Federal Register Representative (Room 
1203), and must be filed no later than 
February 27,1981, 

Dated: January 19.1081. 

Peter B. Bensinger. 

Administrator. 

IKR Doc n-ru Fifed i-auu * *s *m\ 

BILLING COOC 4410-0*-*! 


Manufacture of Controlled 
Substances; Application of Eli Lilly and 
Co. 


Pursuant to i 1301.43(a) of Title 21 of 
the Code of Federal Regulations, this is 
notice that on August 7. I960, Eli Lilly 
and Company, Inc.. Chemical Plant. 
Kilometer 146.7. State Road 2. 
Mayaquez, Puerto Rico 00708. made 
application to the Drug Enforcement 
Administration for registration as a bulk 
manufacturer of the basic class of 
controlled substance. 
Dextropropoxyphene (drug code 9273). 

Any other such applicant, and any 
other person who is presently registered 
with DEA to manufacture such 
substances, may file comments or 
objections to the issuance of the above 
application and may also file a written 
request for a hearing thereon in 
accordance with 21 CFR 1301.54 and in 
the form prescribed by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Administrator. Drug Enforcement 
Administration, United States 
Department of Justice. 1405 1 Street, 
Northwest, Washington. D.C. 20537, 
Attn: DEA Federal Register 
Representative (Room 1203). and must 
be filed no later than February 27,1981. 


Dated: January 19.1981. 
Polar B. Bensioger, 

Administrator: 

(Fit Doc 814716 Fifed 14*41 ft 45 «m| 

BILUNG COOC 4410-09-M 


Manufacture of Controlled 
Substances; Application of Ganes 
Chemical Co. 

Pursuant to § 1301.43(a) of Title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on August a I960, 
Canes Chemicals. Inc,. Lessee of 
Siegfried Chemical. Inc., Industrial Park 
Road. Pennsville, New Jersey 08070. 
made application to the Drug 
Enforcement Administration (DEA) for 
registration as a manufacturer of the 
Schedule II controlled substance bulk 
dextropropoxyphene (non-dosage 
forms). 

Any other such applicant, and any 
person who is presently registered with 
DEA to manufacture such substance, 
may file comments or objections to the 
issuance of the proposed registration 
and may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Administrator. Drug Enforcement 
Adminisrtation, United States 
Department of Justice. 14051 Street NW„ 
Washington. D.C. 20537, Attention: DEA 
Federal Register Representative (Room 
1203), and must be filed no later than 
February 27.1981. 

Dated: January 19.1981. 

Peter B. Bcnsinger, 

Administrator. Drug Enforcement 
Administration. 

|FR Doc 01-2717 Fifed 140-01; MV am| 

BILLING COOC 4410-0*41 


(Docket No. 80-12) 

David W. Warren, D.O.; Denial or 
Registration 

On April 2, I960, the Administrator of 
the Drug Enforcement Administration 
(DEA) directed to David W. Warren, 

D O. (Respondent], of Kansas City. 
Missouri, an Order to Show Cause 
proposing to deny the Respondent's 
application for registration as a 
practitioner under the Controlled 
Substances Act for reason that in 1976, 
the Respondent had been convicted of a 
felony offense related to controlled 
substances. The Respondent filed a 
timely request for a hearing and this 
matter was placed on the docket of the 
Honorable Francis L Young. 
Administrative Law Judge. 
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Following the completion of 
prehearing procedures, the hearing in 
this matter was held in Kansas City. 
Missouri, on July 15 and 16.1900. On 
October 3.1980. the Administrative Law 
Judge issued his opinion and 
recommended ruling, findings of fact 
conclusions of law and decision. 
Subsequently, on October 31.1980. Judge 
Young certified the record of these 
proceedings to the Administrator. The 
record Included, inter alis. the 
Administrative Law Judge's report or 
opinion, the hearing transcript, all of the 
exhibits which had been placed in the 
record, proposed findings of fact and 
conclusions of law which had been filed 
by the parties, and exceptions to Judge 
Young’s report which had been filed on 
behalf of the Respondent 

The Administrator has considered this 
record in its entirety ond, pursuant to 21 
CFR 1316.87, hereby issues his final 
order in this matter, based upon findings 
of fact and conclusions of law as 
hereinafter set forth. 

The Administrative Law Judge’s 
report has been extremely helpful in this 
matter. Judge Young has carefully 
identified the issues and has clearly, 
thoroughly and fairly summarized the 
evidence in this case. The Administrator 
hereby adopts the findings of fact and 
conclusions of law recommended by the 
Administrative Law Judge in their 
entirety. 

In 1974, the Respondent was the 
subject of an investigation conducted by 
the Drug Enforcement Administration 
and the DEA Kansas City Task Force. 
During the course of this investigation, 
an informant was sent into the 
Respondent’s office to purchase 
prescriptions for controlled substances. 
This occurred on several occasions. A 
standard procedure was used each time. 
Prior to going into the Respondent's 
office, the informant was searched by a 
female police officer and she was 
relieved of all personal funds, drugs or 
prescriptions. Her vehicle was also 
searched for such items. The informant 
was then equipped with a concealed 
transmitter which was monitored by law 
enforcement officers; when possible, the 
conversations of the informant and the 
Respondent and his office personnel 
were recorded. After leaving the 
Respondent's office, the informant and 
her vehicle were again searched and she 
was debriefed with respect to the visit 

On four occasions. June 14. |unc 20. 
June 21. and July 1.1974. a period of less 
then three weeks, the informant 
purchased from the Respondent 34 
prescriptions for ten dollars each. The 
prescriptions authorized the dispensing 
of 2,000 dosage units of Ritalin, 1200 
dosage units of Quaalude and 120 


dosage units of Biphetamine. All of the 
drugs so prescribed were Schedule 11 
controlled substances. There Was no 
pretense of a medical reason for the 
prescribing of such drugs. The 
Respondent issued these prescriptions 
in the names of persons given to him by 
the informant Most of the names came 
from the Respondent's files, to which the 
informant was given access by the 
Respondent Several of the names were 
those of DEA and Task Force personal, 
none of whom were ever patients of the 
Respondent. 

Subsequent to the undercover 
investigation, a search warrant was 
executed at the pharmacy where the 
informant was having the Respondent's 
prescriptions filled. Included in the 
items seized at the pharmacy were a 
number of purported prescriptions 
written by the Respondent. These 
prescriptions were subjected to a 
verification process in which the names 
and addresses of the named patients 
were checked to see if the persons 
named were real. If the individuals were 
located, they were interviewed to 
ascertain whether they had in fact 
received the drugs prescribed. The 
verification process was carried out by a 
number of DEA agent and compliance 
investigators under the general 
supervision of the regional compliance 
program manager. 

Of the prescriptions investigated in 
this manner, only about eight percent 
were fully verified; that is, the person 
whose name and address appeared on 
the prescription had actually received 
the drug prescribed. The largest number 
were found to have non-existing or 
invalid addresses. In many cases, where 
a valid address was found, there was no 
record or recollection of the named 
'’patient" having lived there. In several 
instances, the name and address of a 
real patient was found, but that person 
stated that he or she had never been 
given the particular drug prescribed and 
had never taken a prescription to be 
filled at the pharmacy in which these 
prescriptions had been located. 

The results or findings of the 
prescription verification survey lead the 
Administrator to conclude that the 
writing of unlawful prescriptions was a 
major component of the Respondent's 
practice. He was responsible for 
diverting, through his prescribing, large 
quantities of controlled substances from 
legitimate medical channels and into, 
presumably, the hands of drug abusers. 

On February 19.1975, the Respondent 
was named in a two-count indictment 
charging him with violations of 21 U.S.C. 
841(a)(1). The first count relates to the 
distribution of methaqualone and dl- 
amphetamine, Schedule 11 controlled 


substances, on June 14,1974. This charge 
arises from the Quaalude and 
Biphetamine prescriptions which the 
Respondent sold to the informant on 
that date. The second count, charging 
unlawful distribution of 
methylphenidate on June 21.1974. 
related to the prescriptions for Ritalin 
which the Respondent sold on that date. 
On February 9.1976, the Respondent 
entered a plea of nolo contendere to the 
second count of the indictment and he 
was thereafter adjudged convicted of 
violating 21 U.S.C. 841(a)(1), a felony 
offense relating to controlled 
substances. The imposition of sentence 
was suspended and the Respondent was 
placed on probation for a period of five 
years. 

Dr. Warren currently holds a valid 
controlled substance registration issued 
by the Missouri Bureau of Narcotics and 
Dangerous Drugs. Subsequent to the 
Respondent's conviction, the Director of 
the Missouri Division of Health 
attempted to deny him such State 
registration. On appeal, the Missouri 
courts held that "a doctor who pled nolo 
contendere to federal charges of 
distribution of contrabrand drugs, 
whose sentence on that charge was 
suspended, and who was placed on 
probation, was not 'convicted* within 
the language of the statute providing for 
denial of a license * • *" Warren v. 
Director, Missouri Division of Health, 
565 S.W.2d 740 (1978). 

The Drug Enforcement Administration 
is not bound by the decision of the State 
Appellate tribunals, as was the Missouri 
Bureau of Narcotics and Dangerous 
Drugs. This agency has consistently held 
that a conviction entered following a 
plea of nolo contendere is a 
"conviction" within the meaning and 
intent of Sections 303 and 304 of the 
Controlled Substances Act (21 U.S G 
823 and 824). The United States Courts 
of Appeal, which have considered the 
question, have held that such 
convictions provide the basis for the 
denial or revocation of a Federal 
controlled substances registration. See, 
Sokoloff v. Saxbe. 501 F.2d 571 (2nd Cir 
1974); Noel/ v. Bensinger, 586 F.2d 554 
(5th Cir. 1978). The Administrator, 
therefore, concludes that the 
Respondent has been convicted of a 
felony offense relating to controlled 
substances. There is a lawful or 
statutory basis for the denial of his 
application for registration under the 
Controlled Substances Act. See. In the 
Matter of Raphael C Cilento, MD* 
Docket No. 79-2, 44 FR., 30466 (1979). 
8nd cases cited therein. 

Having concluded that he may 
lawfully deny the Respondent s 
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implication for registration, the 
Administrator must determine whether 
the public interest favors such 
registration in spite of the applicant's 
prior conviction record. The 
Administrative Law Judge, who presided 
at the hearing and had an opportunity to 
observe the Respondent's testimony, 
concluded that such testimony was 
insufficient to provide reasonable 
assurance that the Respondent would 
not again divert controlled substances if 
he were granted a registration. The 
Administrator concurs in this 
conclusion. Once a practitioner has been 
convicted of a controlled substance- 
related felony, particularly where he has 
abused and misused the very same type 
of registration which he is now seeking, 
he has the difficult burden of showing 
that he should once more be entrusted 
with the power to dispense highly 
abusable and dangerous controlled 
rubstances. In support of his position 
that he should be registered, the 
Respondent presented testimony by four 
other physicians. Three of these 
witnesses were asked if they knew in 
any detail the facts underlying the 
criminal charges which had been 
brought against the Respondent All 
three of them admitted that they did not 
Ai Judge Young stated in his opinion, it 
is even less likely that they knew the full 
extent of the Respondent's prescription 
writing activity which was not included 
in the indictment but was shown by the 
results of the verification survey of the 
Respondent's prescriptions. One of 
these witnesses stated that he did not 
accept the fact that the Respondent had 
knowingly written numerous 
prescriptions for which there was no 
color of medical need. His subsequent 
testimony indicated that he was under 
the impression that the Respondent had 
been victimized by addicts who 
fraudulently, articulately and 
convincingly described imaginary 
symptoms. The possibility of this having 
occurred is completely foreclosed by the 
conversations which took place between 
the Respondent and the informant in the 
presence of a hidden transmitter. Judge 
>oung concluded that the testimony of 
these doctors with respect to the 
Respondent’s character, and the 
community’s need for his services, could 
given little weight. The Administrator 
a greea with this analysis. 

Further consideration was given to the 
testimony of the clergyman and the 
t i? 6 !#® testified on the Respondent's 
tebalf However, in view of the 
preponderance of the evidence, both the 
aministrative Law Judge and the 


Administrator conclude that the 
registration of the Respondent would be 
contrary to the public interest. 

Accordingly, pursuant to the authority 
vested in the Attorney General by 
Sections 303 and 304 of the Controlled 
Substances Act. 21 U.S.C. 823 and 824, 
and redelegated to the Administrator of 
the Drug Enforcement Administration, it 
Is the Administrator's decision that the 
application of David W. Warren. D.O.. 
be, and it hereby is. denied. 

Dated: January 10.1981. 

Peter B. Bcmflnger, 

Administrator, Drug Enforcement 
A dministration. 

PH Doc *1-5731 Piled !4Ht *45 am] 

BIUJNO COO€ 4410-Ot-M 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Federal-State Unemployment 
Compensation Program, Extended 
Benefits; National “Off" Indicator for 
Extended Benefits 


Extended Benefit Period was not 
already in effect Extended Benefit 
Periods have remained in effect in all 
States since that date by reason of the 
National "on” indicator. Now that there 
has been a National "off indicator for 
the week ending on January 3.1981, the 
Extended Benefit Program will no longer 
remain in effect in many States after the 
week which ends on January 24,1981. 

Determination of "Off Indicator 

I have determined in accordance with 
the Act and as authorized by Secretary 
of Labor's Order 4-75. dated April 16, 
1975 (40 FR18515), that there was a 
National "off indicator for Extended 
Benefits for the week ending on January 
3.1981, and that Extended Benefit 
Periods terminate with the week ending 
on January 24.1981. in all States with 
respect to which there was also a State 
"off indicator for the week ending on 
January 3.1981. 

In the following 28 States, however, 
Extended Benefit Periods will continue 
in effect after January 24,1981, because 
State indicators remain "on" in those 
States: 


This notice announces the occurrence 
of a National "off indicator for 
Extended Benefits, and the ending of 
Extended Benefit Periods in all but 28 
States effective on January 24.1981. 

Background 

The Federal-State Extended 
Unemployment Compensation Act of 
1970.26 U.S.C. 3304 note, as 
implemented in State unemployment 
compensation laws, created the 
Extended Benefit Program as a 
permanent feature of the Federal-State 
Unemployment Compensation Program. 
Extended Benefits are payable for up to 
13 weeks to individuals who have 
exhausted their rights to regular benefits 
under the State laws or under 
permanent federal unemployment 
compensation laws administered by the 
States. Extended Benefits are payable 
only during an Extended Benefit Period, 
which may be triggered "on" in a State 
by either a State or National indicator, 
when insured unemployment in the 
State or in the Nation reaches the high 
rates set in the Act Similarly, an 
Extended Benefit Period will end in a 
State or in all States when insured 
unemployment drops below the high 
rates set in the Act 

There was a National "on" indicator 
for the week ending on July 5.1980, and 
an Extended Benefit Period therefore 
commenced with the week beginning on 
July 2a 1980, in all States in which an 


Alabama 

Montana 

Ala ilia 

New Jersey 

Arkansas 

Ohio 

California 

Oregon 

Delaware 

Pennsylvania 

Idaho 

Puerto Rico 

Illinois 

Rhode Island 

Indiana 

South Carolina 

Kentucky 

Tennessee 

Maine 

Vermont 

Michigan 

Washington 

Mississippi 

West Virginia 

Missouri 

Wisconsin 

Information for Claimants 


Individuals currently filing claims for 
Extended Benefits In States in which 
Extended Benefit Periods will end on 
January 24,1981, will receive written 
notice from the employment security 
agency of their State, advising them of 
the end of the Extended Benefit Period 
with respect to that State and the 
termination of further payments of 
Extended Benefits. 

Persons who wish information about 
their rights to Extended Benefits in any 
State should contact the nearest 
employment office or unemployment 
compensation claims office in their 
locality. 

Signed at Washington. D.C. on January 22. 
1961. 

Lawrence E Weatherford, 

Acting Assistant Secretary for Employment 
and Training. 

(FR Doc *1-3007 Filed !-50-#1 *45 «m] 

BJLUNO CODE 4510-30-44 
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Mine Safety and Health Administration 

(Docket No. M-80-1S3-C] 

AMOCO Minerals Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

AMOCO Minerals Company, 7000 
South Yosemite Street. Post Office Box 
3299. Englewood. Colorado 80155. has 
filed a petition to modify the application 
of 30 CFR 75.1700 (barriers around oil 
and gas wells) to its Emerald Mine 
Corporation's Mine No. 1 located in 
Greene County. Pennsylvania. The 
petition is Hied under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The laige majority of oil and gas 
wells were drilled and abandoned 
between 1900 and 1950 with oil and gas 
sands now nearly depleted. 

2. As an alternative to establishing 
and maintaining barriers, petitioner 
proposes to: 

(a) Plug the affected wells using a 
technique developed by the U.S. Bureau 
of Mines. U.S. Department of Energy, 
and the coal industry which Involves the 
placing of plugs in the wellbore below 
the base of the Pittsburgh coalbed which 
will prevent any natural gas from 
entering the mine after the well is mined 
through; 

(b) Perform various tests and surveys 
to determine the location of the wellbore 
in the coalbed; 

(c) Plug the wells back to the base of 
the Pittsburgh coalbed using an 
expandable cement and fly-ash-gel 
water slurry: 

(d) Mine through and remove that 
segment of the plug existing between the 
mine pavement and the roof; 

(e) Instruct all personnel in the 
affected areas to proceed with caution 
when mining into and through the well- 
support pillar, with diligent efforts made 
at all times to assure a gas-free 
atmosphere in the affected areas. The 
petitioner will cooperate with MSHA In 
sampling for gas immediately before, 
during and after mining through the 
well; 

(f) Make methane examinations by 
qualified personnel using approved 
methane detection equipment at least 
once during each shift during 
development and/or retreat mining and 
record resits on a fireboss dateboard 
placed in the area. 

3. Petitioner states that the proposed 
alternative method will guarantee at all 
times the miners no less than the same 
measure of protection as that afforded 
by the standard. 


Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627.4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 26.1981. Copies of the petition 
are available for inspection at that 
address. 

Dated: January 14.1981. 

Frank A. White, 

Director , Office of Standards. Regulations 
and Variances. 

|F* Doc 81-300T l* «* *m| 

BILLING COOC 4S10-4>M 


(Docket No. M-80-107-M) 

IMCO Services; Petition for 
Modification of Application of 
Mandatory Safety Standard 

IMCO Services. 2400 West Loop 
South. P.O. Box 22605, Houston. Texas 
77027, has filed a petition to modify the 
application of 30 CFR 55.13-20 
(compressed air) to its Houston Plant 
located in Harris County. Texas. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the use of 
compressed air to blow dirt and dust 
from employees’ clothing. 

2. Compressed air is currently used in 
the petitioner's plant to blow off 
electrical control panels during plant 
operations which run 24 hours per day. 

3. Petitioner suspects that employees 
are using the compressed air to blow 
dirt and dust from their clothes even 
though the petitioner has posted "Do not 
use compressed air" signs at each 
compressed air installation. 

4. Fans and blowers have been tried 
but were unsuccessful in blowing dirt 
and dust from employees' clothes. 

5. As an alternate method, petitioner 
proposes to install an adjustable air 
regulator and guuge in a lockable box. 
where employees can use a regulated 15 
pounds per square inch (psi) of 
compressed air for cleaning dirt and 
dust from clothes. Safety glasses will be 
worn by all employees using the 
compressed air as well as by those 
employees working nearby. When the 
electrician needs the higher compressed 
air, he or she can unlock the box 
containing the regulator, turn up the 
pressure as needed to clean the control 


panels and then turn the regulator back 
down to 15 psi and lock up the regulator. 

6. Petitioner states that this system 
and procedure will satisfy the control 
panel clean-up task and also satisfy the 
employees by allowing the use of 15 psi 
of compressed air to clean off their 
clothes and protect them from injecting 
air into the blood system. 

Request for Comments 

Persona interested in this petition may 
furnish written comments. Tliese 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627, 4015 WJson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 26,1981. Copies of the petition 
are available for inspection at that 
address. 

Dated: January 14,1961. 

Frank A. While, 

Director. Office of Standards. Regulations 
and Variances. 

[FR Doc. 81-3003 K4H 1-38-81. 845 «fn) 

BILLING COOC 461S-0-* 


(Docket No. M-60-164-C) 

Round Mountain Coal Co., Inc.; Petition 
for Modification of Application of 
Mandatory Safety Standard 

Round Mountain Coal Co., Inc., P.O. 
Drawer 517, Oneida. Tennessee 37841 
has filed a petitio n to modify the 
application of 30 CFR 77.1605(k) (berms 
and guards) to its No. 2 Mine located in 
Anderson County, Tennessee. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that berms or guards be 
provided on the outer bank of elevated 
roadways. 

2. Petitioner states that: 

a. The haul road leading to the mine 
site is approximately one-fourth of a 
mile long, and the visibility on the road 
is very good: 

b. The road is elevated with good 
drainage, and it is wide enough for two 
large, coal-hauling vehicles to pass 
safely; 

c. Safety signs have been posted ana 
rock piles are located on the wider parts 
of the haul road; 

d. There has not been an accident on 
this road since the opening of the mine 
fourteen months ago. 

3. Petitioner states that the use of tbc 
safety devices and procedures outlined 
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ibove will provide a greater degree of 
safety than that afforded by the 

jtandard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration. Room 827,4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 28.1981. Copies of the petition 
are available for inspection at that 
address. 

DaIehI January 14.1981. 

Frink A. White. 

Director. Office of Standards, Regulations 

ond Variance s. 

into** n wcMru«ito*f»| 
fcVUNG COOC 4510-4J-M 


; Docket No. M-80-110-M1 

Sunshine Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Sunshine Mining Company. Post 
Office Box 1080, Kellogg, Idaho 83837 
has filed a petition to modify the 
application of 30 CFR 57.4-27 (firo 
extinguishers on self-propelled mobile 
equipment) to its Sunshine Mine located 
ir. Shoshone County, Idaho. The petition 
t* filed under section 101(c) of the 
Federal Mine Safety and Health Act of 
1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that a suitable fire 
extinguisher be readily accessible 
whenever self-propelled mobile 
equipment is used. 

2. Petitioner is seeking a modification 
of the standard only as it applies to 
battery-powered locomotives. 

3. In support of this request for a 
modification, petitioner states that: 

a The only flammable material on the 
battery-powered locomotives is 
electrical insulation; 

b. A fire extinguisher cannot 
extinguish a fire tn the insulation unless 
the power is first shut off; 

c When the power is shut off. the fire 
will self-extinguish; 

d- All locomotives are provided with 
a quick release main power interrupter 
which can be used quicker than a fire 
extinguisher, and is completely 

effective; and 

C ' Tf * 1 2 3 * * * * * * 10 extremely limited space 
available in the locomotive cab for 
narrow guage track haulageways makes 


the installation of a fire extinguisher 
very difficult 

4. Petitioner further states that to be 
available to the operator of the 
locomotive, the extinguisher must be 
located in the cab. It cannot safely be 
mounted on top of the battery box. and 
if it were mounted on the front of the 
locomotive, quick access could not be 
assured in all locations in a haulageway. 

5. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration. Room 827. 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 26,1981. Copies of the petition 
are available for inspection at that 
address. 

Dated: January 14.1981. 

Frank A. White, 

Director, Office of Standards. Regulations 
and Variances. 

|KK Doc SI JOQ5 Fil*d 1 S4S «<n| 
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(Docket No. M-S0-120-C] 

Triple M & K Coal Co.; Petition for 
Modification of Application Mandatory 
Safety Standard 

Triple M h K Coal Company. Post 
Office Box 14. Elkhom City. Kentucky 
41522, has filed a petition to modify the 
application of 30 CFR 75.1710 (cabs and 
canopies) to its No. 36 Mine located in 
Pike County, Kentucky. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
installation of cabs and canopies on the 
mine's four-wheel motors, loader and 
pinning machine. 

2. The coal seam ranges in height from 
43 to 48 inches with ascending and 
descending grades, resulting in dips in 
the coal seam. 

3. Petitioner states thnt the 

installation of cabs or canopies on the 

mine's equipment would result in a 
diminution of safety to the miners 
affected because: 

a. The 3-inch capblocks tn the roof 
support would be hit by the canopy, 

tearing the blocks away from the pins, 

thus destroying the roof support, and 

b. The equipment operator would be 

forced into a cramped position, resulting 


in operator fatigue and reduced operator 
visibility. 

4. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. Tliesc 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627,4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 26.1981. Copies of the petition 
are available for inspection at that 
address. 

Dated: January 14. 1981. 

Frank A. White, 

Director. Office of Standards, Regulations 
and Variances. 

IFF Dot ll-uoe Kited I-2B-41. B is Am] 
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Office of the Secretary 

Certain Motor Vehicles 

On November 10,1980. the U.S. 
International Trade Commission (ITC) 
determined that increased imports of 
"Certain Motor Vehicles" are not a 
substantial cause of serious injury, or 
the threat thereof, to the domestic 
industry for pwposes of the import relief 
provisions of the Trade Act of 1974 (45 
FR 85194). 

Section 224 of the Trade Act directs 
the Secretary of Labor to initiate an 
industry study whenever the ITC begins 
an investigation under the import relief 
provisions of the Act The purpose of the 
study is to determine the number of 
workers in the domestic industry 
petitioning for relief who have been or 
are likely to be certified as eligible for 
adjustment assistancerand the extent to 
which existing programs can facilitate 
the adjustment of such workers to 
import competition. The Secretary is 
required to make a report of this study 
to the President and also make the 
report public (with the exception of 
information which the Secretary 
determines to be confidential). 

The U.S. Department of Labor has 
concluded its report on "Certain Motor 
Vehicles". The report found as follows: 

1. From the beginning of the adjustment 
assistance program in April 1975 through 
fiscal year 1979. the U.S. Department of Labor 
certified about 60 petitions covering workers 
producing automobiles, light trucks, and 
components and parts therefor. About 100 
petitions covering some 38.000 such workers 
were denied. Under the certifications some 
82,000 workers received $145 million in trade 
readjustment allowances. About 250 of these 
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workers received Job scorch benefits. 100 
relocated, and more than 1.000 were retrained 
for now jobs. Since the beginning of fiscal 
year I960 an unprecedented increase in 
adjustment assistance activity occurred. In 
that period the Department has certified 
about 400 petitions covering well over 300.000 
autoworkers. Denials have been issued for 
about 350 petitions covering less than 50.000 
workers- Because of the severe overload on 
the State delivery and reporting system, 
current datn on benefit outlay are not yet 
available. It Is estimated, however, that more 
than $1.2 billion in trade readjustment 
allowances were paid to more than 350.000 
autoworkers In fiscal year 1980. It is likely 
that fiscal year 1981 payments will exceed 
those of last fiscal year by a considerable 
amount and that an additional 50.000 to 
100.000 autoworkers will receive benefits. 

Most certified Chry sler workers have likely 
exhausted their benefits and significant 
numbers of Ford and General Motors workers 
have begun to exhaust their benefits. 

2. Average employment of production and 
related workers engaged in automobile and 
light truck assembly and integrated 
component and part production increased 
steadily from 1975 through 197a reaching a 
level of about 790 thousand workers. 
Production employment fell 306 percent in 
1979 and declined further by 25.5 percent to 
613 thousand workers in the first half of 1980 
compared to the corresponding period of 
1979. Average total employment and person- 
hours worked by production and related 
employees closely followed this trend from 
1975 to June 1980. Employment developments 
in the next 12 months will depend on the pace 
of recovery from the recent economic 
downturn, changes in interest rates, and the 
possible continued impact of imports. Most of 
the unemployed workers separated from 
automobile manufacturing companies have 
been certified as eligible to apply for trade 
adjustment assistance benefits. 

3. Bused on local unemployment rates. 
Employment Service vacancy data, and dato 
available for individual automobile assembly 
plants, prospects for separated workers range 
from poor to good. On balance, however, 
overall prospects must be characterized as 
poor. Sixteen of the4hirty-ane areas reported 
unemployment rates for August 1980 above 
the national rate of 7.6 percent (unadjusted). 
In the ten areas of Michigan. Ohio, and 
Missouri, where fully half of the plants are 
located, prospects are either poor or 
unfavorable. In only eight areas, covering 
nine plants, con prospects be termed better 
than fair. In general, the near depression- 
level conditions in the automobile industry 
indicate discouraging prospects for most 
present and potentially separated workers. 

4. Workers formerly employed In the 
automobile industry will likely be the 
predominant beneficiaries of current training 
benefits, but funding is expected to be clearly 
Inadequate to meet demand. While $13.7 
million In CETA Title III funds were allocated 
to States for purchasing training spaces and 
related activities in fiscal year 198a virtually 
all States with heav y demand for training 
depleted their CETA Title III resources before 
the end of the fiscal year. For the first quarter 
of fiscal year 1961. on allocation of 


approximately $8 million in CETA Title ill 
funds was made to States for training, job 
search, and relocation. Most of the first 
quarter allocation is expected to be used to 
meet demand for job search and relocation 
benefits. Although an additional $25 million 
may be allocated if Congress approves the 
Department of Labor** supplemental request, 
the Employment and Training Administration 
has informed the State Employment Security 
Agendas that they should treat their share of 
the $8 million as an annual allocation and 
that priority emphasis should be placed on 
the payment of job search and relocation 
allowances which are mandatory under the 
Trade Act legislation. 

Copies of the Department report 
containing nonconfidentia! information 
developed in the course of the 6-month 
investigation may be purchased by 
contacting the Office of Trade 
Adjustment Assistance. U.S. 

Department of Labor. 200 Constitution 
Avenue. N.W.. Washington. D.C. 20210 
(phone 202-523-7665). 

Signed at Washington. D.C thia 15th day of 
|anuary 1081. 

Dean Clowes, 

Deputy Undersecretary. International 
Affairs . 

PH Doc 01-0000 FUed 1-20-41; 040 «an) 
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ITA-W-9131J 

Wagner Electric Corp.; Termination of 
Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974. an investigation was 
initiated on June 30.1980 in response to 
a petition received on May 2a 1980 
which was filed by the International 
Brotherhood of Electrical Workers on 
behalf of workers at Wagner Eleclic 
Corporation. Parsippany. New Jersey. 

Section 221(a) of the Trade Act of 1974 
states that a petition for certification of 
eligibility to apply for adjustment 
assistance may be filed with the 
Secretary of Labor by a group of 
workers or by their certified or 
recognized union or other duly 
authorized representative. During the 
course of the investigation, it was 
established that the International 
Brotherhood of Electrical Workers is nol 
an authorized representative of the 
workers at the Parsippany. New Jersey 
facility of Wagner Electric Corporation. 
Consequently, continuation of this 
investigation would serve no purpose. 
Therefore, the investigation has been 
terminated. 


Signed at Washington. D.C this 21 day of 
January. 1981. 

Marvin M. Fooks. 

Director. Office of Trade Adjustment 
Assistance. 

|FR Doc 41-3000 FUnl 1-2S-01; 443 *m) 
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Tripartite Advisory Panel on 
International Labor Standards; 
Meeting 

In accordance with Section 10(a) of 
the Federal Advisory Committee Act 
(Pub. L 92-463). announcement is 
hereby given of a meeting of the 
Tripartite Advisory Panel on 
International Labor Standards, which is 
a subcommittee of the President s 
Committee on the International Labor 
Organization. 

Name: Tripartite Advisory Panel on 
International Labor Standards. 

Date: February la 1981. 

Time: 2:00 p.m. 

Place: Department of Labor, 3rd and 
Constitution Avenue. NW. Room C- 
5515. Washington. D.C. 20210. 

This meeting will be closed to the 
public under authority of Section 10(d) 
of the Federal Advisory Committee Act, 
os amended. The meeting will involve 
discussion of information the premature 
disclosure of which would be likely to 
significantly frustrate Implementation of 
proposed agency action. It is not 
practicable to segregate a portion of the 
meeting to permit public participation. 

All communications regarding this 
subcommittee should be addressed to 
Alfred G. Albert. Acting Solicitor of 
Labor. U.S. Department of Labor, 3rd 
and Constitution Avenue, NW. 
Washington. D.C. 20210. Telephone (202) 
523-7684. 

Alfred G. Albert. 

Acting Solicitor of Labor 
ire Doc. 01 -3>M Mad 1-2441.443 
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ITA-W-97261 

R. C. Allen Co.* Inc„ Grand Rapids, 
Mich.; Negative Determination 
Regarding Application for 
Reconsideration 

By letter of November 18,1980. (copy 
attached), the petitioners requested 
administrative reconsideration of the 
Department of Labor's Negative 
Determination Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance in the case of workers and 
former workers of that company The 
determination was published in the 
Federal Register on October 17,198^ l* 5 
FR 69076). 
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Pursuant to 29 CFR 90.18(c). 
reconsideration may be granted under 
the following circumstance#: 

( 1 ) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous: 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts previously 

considered: or 

(3) If. in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justifies reconsideration of the 

decision. 

The petitioners challenge the 
Department’s denial which indicated 
that the workers at R. C. Allen 
Company’s Crand Rapids, Michigan 
plant did not produce an article within 
the meaning of Section 222(3) of the Act 
by claiming that electronic cash 
registers were produced at the firm prior 
to its initial closing. 

The Department’s review shows that 
the R. C. Allen Company does not 
produce an article within the meaning of 
Section 222(3) of the Act but serves as a 
distribution and servicing center for 
electronic cash registers. The 
Department has consistently determined 
that the performance of services docs 
not constitute the production of an 
article, as required by the Trade Act; 
and this determination has been upheld 
in the U.S. Court of Appeals. 

The Department's files indicate that 
all manufacturing of electronic cash 
registers ceased in July, 1978 more than 
one year prior to the date of the 
petitioners’ application of June 27,1980. 
Since July. 1978, R. C. Allen’s only 
activities have been in the marketing 
and servicing of electronic cash 
registers. According to Section 223(b)(1) 
of the Trade Act. workers cannot be 
covered by a certification to apply for 
trade adjustment assistance who were 
laid off more than one year prior to the 
'Jate of their petition. The Act does not 
provide any exceptions to this rule. 
Conclusion 

After review of the application and 
in*? investigative file, I conclude that 
there has been no error or 
misinterpretation of the law which 
would justify reconsideration of the 
Department of Labor’s prior decision. 

The application is. therefore, denied. 

Signed at Washington, DC, this 14th day 

at January 1981. 

J*hhm F. Taylor, 

Dirfactor. Office of Management. 

Admsnlittotfan and Planning. 
ini ex* 11.971 nurf ,. 9 ^) 
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[TA-lV-11,764 J 

Carla Leather, Inc., New York City, 

N.Y.; Termination of Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974. an investigation was 
initiated on October 14.1980 in response 
to a petition received on October 6,1980 
which was filed on behalf of the 
workers at Carla Leather Incorporated, 
New York City. New York. New York. 

An active certification applicable to 
the petitioning group of workers remains 
in effect (TA-W-5284). Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed at Washington. D.C this 19th day of 
January 1981. 

Marvin M. Fooks. 

Director, Office of Trade Adjustnwnt 
Assistance. 

IFR Doc « FlW 1 -ftft-fl. 845 mi] 
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Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for worker 
adjustment assistance issued during the 
period January 12-18,1981. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or patially separated, 

(2) That sales or production, or both, 
of the firm aor subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Negative Determinations 

In each of the following cases it has 
been concluded that at least one of the 
above criteria has not been met. 

TA- W-9088; Maxson Corporation; St 
Paul. MM 

Investigation revealed that criterion 
(3) has not been met. Aggregate U.S 


imports of fabricated structural steel did 
not increase os required for certi flea lion. 

TA-W-10,508; Quaker Alloy Casting 
Co.. Myers town, PA 

Investigation revealed that criterion 
(3) has not been met. Sales of steel 
castings by the subject firm increased in 
the first eight months of 1980 compared 
to the first eight months of 1979. 
Employment declines were minor and 
attributable to normal business 
fluctuations. 

TA-W-87S2; Great Lakes Costing Corp* 
Ludington, MI 

Investigation revealed that criterion 
(3) has not been met. A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-0589; AJ/en Industries. Inc., 
Richmond\ VA 

Investigation revealed that criterion 
(3) has not been met. A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-8734; Internationa I Telephone & 
Telegraph Carp.. ITT Hancock 
Industries Div„ Elsie. MI 

Investigation revealed that criterion 
(3) has not been met A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-9122; Wagner Electric Corp.. 

Day art own, PA 

Investigation revealed that criterion 
(3) has not been meL A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-8596; Houdaillc Industries. Inc., 
Hydraulics Div,. Buffalo. NY 

Investigation revealed that criterion 
(3) has not been met. A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-8663; Grand Machining Co., 
Detroit. Ml 

Investigation revealed that criterion 
(3) has not been met A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-&594; Production Stamping. Inc., 
ML Clemens. Ml 

Investigation revealed that criterion 
(3) has not been met. A survey of 
customers indicated that increased 
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Imports did not contribute importantly 
to worker separations at the firm. 

TA-W-6651: Kisiel Die Coating Works , 
Inc., Batavia, WY 

Investigation revealed that criterion 
(3) has not been met. A survey of 
customers Indicated that increased 
imports did not contribute importantly 
to worker separations at the Him 

TA-W-9599; Bennett Importing 
Company , Inc., Farmington, ME 

Investigation revealed that criterion 
(3) has not been met A survey of 
customers indicated that increased 
Imports did not contribute importantly 
to worker separations at the firm. 

TA-W-10,469; Modem Machine. Inc., 
Bay City, MI 

Investigation revealed that criterion 
(3) has not been met. A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-9309 &9312; Chripler Outboard 
CorpHartford, WI 

Investigation revealed that criterion 
(3) has not been met. A survey of 
customers indicated that increased 
Imports did not contribute importantly 
to worker separations at the firm. 

TA-WS696; Mantex Corp.. Oxford. Ml 

Investigation revealed that criterion 

(2) has not been met. 

TA-W-442Z FabristeelProducts. Inc., 
Southfield, Ml 

Investigation revealed that criterion 

(3) has not been met Aggregate U.S. 
imports of pierce nuts are negligible. 

TA-W-9144; Mohawk Liqueur 
Corporation. Detroit. Ml 

Investigation revealed that criterion 
(3) has not been met A survey of 
customers indicated that increased 
imports did not contribute Importantly 
to worker separations at the firm. 

TA-W-906O; Allen Croup, Inc., Crown 
Fiberglass Div.. Orrville. OH 

Investigation revealed that criterion 
(3) has not been met A survey of 
customers indicated that increased 
imports did not contribute importantly 
to worker separations at the firm. 

TA-W-8055, 6056. 6057. 66056; The 
Arrow Company. Atlanta, GA, Bremen. 
CA, Buchanan. CA, and Cedartown; GA 

Investigation revealed that criterion 
(3) has not been met. Separations from 
the subject facilities were due to normal 


business fluctuations and were not the 
result of increased import competition. 
TA-W-9173 6 9174; The Arrow 
Company. Albertville, AL and Jasper, 

AL 

Investigation revealed that criterion 
(3) has not been met. Separations from 
the subject facilities were due to normal 
business fluctuations and were not the 
result of increased import competition. 

TA-W-9237 6 9233; The Arrow 
Company, Elysburg, PA and Lew is town, 
PA 

Investigation revealed that criterion 
(3) has not been met. Separations from 
the subject facilities were due to normal 
business fluctuations and were not the 
result of increased import competition. 

Affirmative Determinations 

TA-W-9605; Satralloy. Incorporated, 
Steubenville, OH 

A certification was issued covering all 
workers of the firm separated on or after 
January 1.1980. 

TA-W-10,023; Maida Development Co., 
Hampton, VA 

A certification was issued covering all 
workers of the firm separated on or after 
October 13.1979. 

I hereby certify that the 
aforementioned determinations were 
issued during the period fanuary 12-10, 
1981. Copios of these determinations are 
available for inspection Room S-5314. 
U.S. Department of Labor. 200 
Constitution Avenue, NW, Washington. 
D.C. 20210 during normal working hours 
or will be mailed to persons who write 
to the above address. 

Dated: January 19.1981. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

|FR Doc. n-HPl F»lrd MS «a| 
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ITA-W-9952) 

Illinois Tool Works, Inc^ Deltar 
Division, Frankfort, IIL; Termination of 
Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974. an Investigation was 
initiated on August 11.1980 in response 
to a petition received on July 24,1980 
which was filed on behalf of workers at 
Illinois Tool Works. Inc., Deltar 
Division, Frankfort, Illinois. The workers 
produce fasteners for automotive use. 

The petitioning company official 
requested in a letter that the petition be 
withdrawn. On the basis of this request. 


continuing the investigation would serve 
no purpose. Consequently, the 
investigation has been terminated. 

Signed at Washington. D.C this 13th day of 
January 1981. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 
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Investigations Regarding 
Certifications of Legibility To Apply 
for Worker Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (“the Act *) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Bureau of 
International Labor Affairs, has | 

instituted investigations pursuant to 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of each of the j 

investigations is to determine whether 
absolute or relative Increases of imports 
of articles tike or directly competitive 
with articles produced by the workers* 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute declino in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II. Chapter 2, of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 
appropriate, to the determination of the 
date on which total or partial . 
separations began or threatened to 
begin and the subdivision of the firm 
involved. 

Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the Investigations may request 
a public hearing, provided such request 
is filed in writing with the Director. 

Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 8.1961. 

Interested persons are Invited to 
submit written comments regarding the 
subject matter of the Investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 8,1981. 
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The petitions filed in this case arc 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance. Bureau of International 


Labor Affairs. U.S. Department of Labor, 
200 Constitution Avenue. N.W.. 
Washington, D.C. 20210. 


Signed at Washington. D.C this 10th day of 
lanuary 1961. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance, 
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TA-W-12.H7 

1-12-61 

1-4-61 

TA-W-12.116 

1-12-61 

1-5-61 

TA-W-12.110 

1-14-61 

1-12*61 

TA-W-1?, 120 

1-14-61 

12-16-61 

TA-W-12J21 

1-14-61 

1-12-01 

TA-W-12.122 

1-14-61 

1-5-61 

TA-W-12.123 

1-15-61 

12-1-60 

TA-W-12J24 

4-20-60 

6-16-60 

TA-W-12J2S 

6-20-60 

6-16-60 

TA-W-12.126 

1-14-SI 

1-12-61 

TA-W-12,127 


It* Sr+km Co Inc. t*o**r» i oompwiy) For**, wa 
Ccn* 4 (WOrturt) 


CncU> Bm*t Oroo*. lid fmyim) 
Fmj* To* Ca (UAW) . 


Qoo&ftm Tiro 6 Rubtar Co fwor*-i) __ 

HyF* Codv Products (worker*)_ 

K^raco VAandicSunng, Inc, Moroy Boogm 
l>n*<r (work**). 

Oil FOtoor t Oak Modkcol Supply Co 

IUPW) 

Pvnor **r>Q, me (*W*er») 

***-> A»un Ca. Inc (ACTWIA 

fftsmpino Co (workorg) .. 

Co« 'njLrtfn^-Tron* Um (USWA) 

Co-irarW FM)6or Wo*» (URW).. 

Ocrty Frock*, lid (work**) 

«* pm . me (wcr**r») 
msow r Fwrodi MwilKldm Co. Inc 

(US* A), 

IM Girder* Co.. Inc lAFl-OO) 


Sin Franci*oo CA 

Mow York, MV_ 

Owtorrv M_ 

9t Mary's, OH- 

Sadrp Woolley, WA 
_ 


OH. 

Par* Amboy. MJ- 
PA- 

OiFAoall 1 



P*c*c Mort h waal Cod* Product me. (com- 

parM 

Or*/ TrU; 5h*k« (workers). 

S^*n,t Salant me. lAn.-00-CLC) 

0 4 8 Com Corp (HGWUJ 
Oacre* FaVtona. Ire. CHOW) 

M* F*6f«3r Sportswear (K.GWU) 

«*«*** Coat Co. Inc fllOWU)... 

IMr, HoOor. Ud —Cutew, 

SGWU) 

*■*> Harbor, lid-Many Monutsctiamg Batbrncre. MO - 

(H.GWU) 

*rtx3r, Lid—Aaro ManuUdumg BaMmoro. MO . 

AGWUT 

umr Harbor. Ud (ILGWU)- Baftmor* MO . 

S4R(ttGW)---Paterson. MJ . 

5**v fiefMntiy 4 Co 0UM9WA)_ Omncy. 1 

SM# Spcdawaar, me OLGW) 

»cwr Co (workers)__ 

Su* Costing (worker*) 

McOurfNomiL me 
ftMW) 

BcOum Norris me Wsrtnouamg A Packer Casey. H_ 

"S Plan (UAW), 

P4S Germans* Inc PLOW)_PaaeMc.KI.. 




D ^one and «ry gtoree 



Men's and larSes' 

Cone a c to r ot 
SMpbuSdmgi 
ConSractor of 
latfat mow 
Sled casting. 



Sloraa. peck*, and srspa rspiaoamenl parts lor i 
Contractor at SkSss coals 


l»» Doc «-«7« PUed 1-25-61, 6.40 em| 
•HUNG COOf 45 TO-*6-11 


Investigation* Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 ("the Act") and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance. Bureau of 
International Labor Affairs, has 
instituted investigations pursuant to 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
0 ar hcle8 like or directly competitive 


with articles produced by the workers* 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II. Chapter 2, of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 
appropriate, to the determination of the 
dale on which total or partial 


separations began or threatened to 
begin and the subdivision of the firm 
involved. 

Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed In writing with the Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 6,1981. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 0,1981. 
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The petitions Hied in this case are 
available for inspection at the Office of 
the Director. Office of Trade Adjustment 
Assistance. Bureau of International 


Labor Affairs. ILS. Department of Labor, 
200 Constitution Avenue, N.W„ 
Washington. DC. 20210. 


Signed at Washington. DC. this 15th day of 
December 198a 
Marvin M. Fooks, 

Director, Office of Trode Adjustment 
Assistance. 


Appendix 


Petitioner Onon/worter** 


AMI Ayr** (HGWUI-~ Ni* Yort. NY- 

Eh WaMr Snn Factory (work**)-~ Kanne«t.MO-— 

Johnson M 6 wv* Co. Inc (USWA)- Worceeter. MA- 

Kingman Bro*.. Inc (worker*) . Sedro-Wooftay. WA. 

M C S Fathom »nc {workers)-—-Hialeah. Fi . - 

Modulus Corp. Wkxnt Pw**n*t Plan! {USWA) Ml Pleasant PA— 

Petto Oreamaraar me (company)- Brooklyn. NY- 

Seoo Tanning Corp (company).... ■. Saco. ME- 

Townsend Fatlmm Sysiarne (USWA)-Fatotcn, PA——— 

Townsend Fasten** System* (USWA)-E** 0 Od CHy, PA— 

Walter Dy* Leeth* me (company)-LynrvMA- 

Bon* SmoMr S Son*, me (*WMn)-LaPoda. IN- 

C V ftobm Leather me <wonan) — Brockton. MA- 

Falcon Co*i A Suit Co. me. tworkan|-Raymond H*. NY 

Forael Hto Sportswear (wort**)- Uawranoabiaa. TN.. 

Foaeoo. »nc. C*o**a A Foundry Otoaton t*o<*P*rt.0H— 

pOrNn) 

Hartman Lincoln Mwusv (workers) —- Oahkooh. Wl... — ■ 

Lundberg Sen*. Products (worker*)-- Umaing. Ml- 

MCP Industrie* nomierty M*Nw»4 Moat Romuka. Ml ...- 

TreeQ (worker*! 

Norm mdustna* me Mcmioth Ohtwon Bom*. IN- 

(USWA and comoaryi 

OMC Johmon (iMUA>. -. . Waukegan n- 


RCA. DttUtMKx and Spec*! Product* 0*4 DopttordlNJ- 

•on (company l 

Bart Snow Co. Inc (worker*) . . Unorv. MO— . 

CofcmtfM Industrie* me.. CoMb* Ball A Boston. MA- 

Novelty (worker %« 

Impami Gias* Corpora** (Amar. Ffcnl B ator*. OH . —- 

Gtossworkar* Unon 

IS. Sutton Son*, me lAmaltd Induathal Toy* Newar k. Ml--- 

A Nouety Wrkr*l 

fMteburgh Conmeut Dock Company (USWA) ConneatA OH—- 

Ronra* Get. Inc. (mortar*)-New Yort. NY. .— ...» 

Scholl Bro*. A Schon Soortswe* (ACTWU|_ Parth Amboy. NJ—. 

Techrscai Plastic Ertruoers, Inc (company).... Kearny. NJ .. —- 

Waft* Mtg (company) . - .— Fond <ftj Lac. Wl-~ 

08)0 at Caftform* (worker*)-Coif—. LA_~ . — 

Oanaral Motor* Corp. Central OMoa, t—xk- CtmaMndLOH-— 

**b 

Herbert Kemar (worker*) _ ■ —■— Now York. NY . . 

Horizon Screw Machine Product*. Inc. (work- Taylor. Ml . — 

art). 

Hunanglon Altoy* Inc. Bumaugh Plant CaDettaburg. KY- 

(USWA) .. _ 

Intamaft o nal Shoa Company (wwrtan)-HopkmsW e . KY .— 

MttStato Plalmg Co Inc (wort**)..Flnt. Ml- 

PanmaU—SM*Co-w*anouaa(wortar*) > W*r*n,MI- 

RuaaaA Bud— A Wart) Corp (oomp*M— to* Angola*. CA-- 

Sweden Ftaarar MenufacWmg Co (18EW)... Coiumbu*, OH .- 

Arvm Induatne* 08EW)-- Cokarbua. TN (QladMona Ave.) 

Amn moufttna* oeCW)--Cok*nU*. TN(ITthSL)- 

Arvm Industrie*. Tacn Camara (l&EW)- Cotombu*. TN . 


Setftoham Stoat Corp. Johnatown Plant Johnstown PA- 

(USWA) 

Oav Shake Inc (company)- CM* taka, WA- 

ITT Onftad Pit— (UP1U)- Madera, IN- 

baa Cyandar*. me (worter*)-Camtondg# City. IN. 

SmaPwood Packmg Co. me (mortars)-M*kSafMd, OH ««, 

Vaaaaraba 0* or Munamgwa* (work**) . ArtadalpNa. AR- 

Bat—ham St** Corp. Conomaugh A Back- BmNahom. PA—— 
lek R—road (USA) 

Cheapo Pnaumabc Tool Ca. OAMAW)- Ulca. NY .. — 

King Shake MS (work art) —-Concnta. WA- 

Marv-Ha— (*r*ppe*g taedty) (ftCTWU)-St La—> MO- 

Morroa Auto Equpmanl Co Ov. ol Tannaoo Moraoa. Ml- 

(UAW) 

Rawknga M*«Aackmng Co IACTWU)-WWow Spring*. MO 

SchwMd A Schmwd (wort**)-- New York. NY- 

Standard Plaeftc Product (ibGPNWU)——.— So Pl a m AMd. NJ— 

Standard Pla**c Product (Kim* plart) Fdaorv NJ- 

(IbGPNWU) 

Unwaraal Faahona. me (worker*). . — Nawwk. NJ- 

Alan Manutacfcang Co (UAW) ~ . .BmomAakt CT _ 

Amenean Bnjah Co (workwr*) .— Brockton. MA- 

E. M Lawrence Lid IACTWU)..-J**#y Cfty. NJ- 

Franoa* Gaa Garment Co (wort**)-Kana-Oty.MO— 


lr 

Oat* of 
petfton 

rOvuOn no. 

I-I2-AI 

1-781 

TA-W-12,071 

1-12-81 

1-181 

TA-W-12,072 

1-I2-A1 

1-881 

TA-W-12.073 

1-12-A1 

12-1880 

TA-W-12J074 

12-18-81 

12880 

TA-W-12.075 

1-12-81 

1-781 

TA-W-12.076 

1-12-81 

1-881 

TA-W-12.077 

1-12-81 

1-881 

TA-W-12.078 

1-12-81 

1881 

TA-W-12.079 

1-12-81 

1-881 

TA-W-12,060 

1-12-81 

1-681 

TA-W-12.061 

12-4-80 

12-280 

TA-W-11.878 

12-4-80 

11-2680 

TA-W-11.878 

12-6-80 

12-180 

TA-W-11.680 

12-8-80 

12-280 

TA-W-11^61 

12-6-00 

12-280 

TA-W-11262 

12-8-80 

11-2880 

TA-W-11,863 

12-4-80 

12-180 

TA-W-11.864 

12-4-80 

12-180 

TA-W-11,886 

12-6-80 

12-380 

TA-W-11.686 

12-4-81 

12-180 

TA-W-11JB87 

12-8-00 

12-280 

TA-W-11660 

12-0-00 

12-180 

TA-W-11.869 

12-0-00 

12-480 

TA-W-11.891 

12-4-80 

12-180 

TA-W-11.892 

12-8-00 

12-180 

TA-W-11.891 

12-6-00 

12-280 

TA-W-11.893 

12-5-00 

12-380 

TA-W-11.894 

12-6-00 

12-180 

TA-W-11.695 

12-8-00 

12-380 

TA-W-11,896 

12-8-00 

12880 

TA-W-11,897 

12-0-80 

12-380 

TA-W-11.896 

12-1-00 

11-2680 

TA-W-11.698 

12-8-00 

12-480 

TA-W-11900 

12-8-00 

12-180 

TA-W-11.901 

12-8-00 

12-280 

TA-W-11.902 

12-0-80 

12-480 

TA-W-11.903 

12-8-80 

12-480 

TA-W-11,904 

12-8-00 

12880 

TA-W-11.906 

12-8-80 

12-380 

TA-W-11,906 

12-8-00 

12880 

TA-W-11.907 

12-8-00 

11-2680 

TA-W-11.906 

12-8-80 

118680 

TA-W-11.909 

12-8-00 

11-2680 

TA-W-11,810 

12-6-00 

12880 

TA-W-11.911 

12-10-80 

12-680 

TA-W-11.912 

12-10-00 

118180 

TA-W-11.913 

12-8-00 

11-1480 

TA-W-11.914 

12-6-00 

12-180 

TA-W-11.915 

12-8-80 

12880 

TA-W-11.916 

12-6-80 

12880 

TA-W-11.917 

12-10-80 

12880 

TA-W-11.918 

12-680 

12880 

TA-¥9-11.919 

12-1080 

12880 

TA-W-11,920 

12-1080 

12880 

TA-W-11,921 

12-1080 

12880 

TA-W-11.822 

12-1080 

11-1780 

TA-W-11.923 

12880 

12-680 

TA-W-11.924 

12-880 

12-680 

TA-W-11J25 

12-680 

12880 

TA-W-11.926 

12-1180 

128-60 

TA-W-11.927 

12-1180 

12880 

TA-W-11.926 

12-1180 

12-480 

TA-W-11929 

12-1180 

118680 

TA-W-11,990 


Araciaa produced 


barta*dra**aa 


WYa good* and «wa product*. 
MemAedumg ehakm and ihngM* 
Contractor led** and man * top*** 

Nut*, bofl* and mduilnal laatonam 
Krvtwaar g*menta ftweato r% dra — i. ale. 
teem* 

Induean* l—lam**. 

InduMTl* laelamar*. 


Man * panto. 

MaiaWrgc* chamicato 

Aulod e eM nh ip 

Part* tor catwpft* tractor 

Heel treat fastener* 

Rotor *agmanto powar Hewing piston* brake pitta* to 
auto manufacturer* 

Outboard motor* and at c*e ca—ng* I* oufccart 
motor* 

Eladromc racaNmg tuba* 

Man * and woman * houeaahoaa and woman * ***** 
Man * and woman * ball* 

Manufacture glasa 

Stuffed toy*. 

Transport ora 

Gn’a coats and jeckot* 

le«9i* outerwear and doth apo rt swa * 

Thwmo ptasftc «m and ahaat 

Condanaar*. luna-up kit*, PCV vtowrt, pattowt rd 

oeflo 

Ladas* jaana and tops. 

Training sarweas tor vsrtou* GM dMston* 


Nfcfcal a>oy product*. 

Man's ahoaa 

Zinc ptoUng-poaphata ooaftng 
Cold roftad sta* bars. 

Sta* nuts and boa* * iron * atsal 

Sort ca-oraam macfvnea 

Automotwa aidtou* aystems. catalytic convarto* 

Wry! matai lamnalort, catalytic oonvwtor* 

Rasaarch and dev*aopmen« d adomoftva a*Nfcal «d 
lams and catMyftc oonvartar* 

Railroad car*, oarbon and aftoy bar*, ccke and manga 


Shakes and shingle* 

Mowed chroma ptosAC parts tor interior and ertw ff 

car* 

Low praaaur* propane and chamicM slomga lank* 
Bonweas procaaamg beaf. 

Lmgerta—gowns and panaoa. 

Raaoed lac—y 


Pnaumaftc and rotary tools. 

Cad* shake* 

Taftored doming (Nipping taaMy). 
Expanmental shock* 


Baseba* gtova*. 
D ra a aaa 

Toys 

Toys 


bade* ramcoal* 

M a t a i faatanar*. 

Menutact^mg ad types ol bruWtot and ro*w* 
Chidran a aportswa* 

UnNorms tor numas and waftraaaaa 
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AppandU-Coniinood 

Pettonar Un*jn/wortiar» or 

Location 


Qola 

Date of 

Patton No 

Artidas produced 

•ormar of— 



re curved 

potttion 



Gaa Garment Ca M«gg»raf»*s Uc HtgglnvMMo. MO _ ... 


12-11-60 

11-2540 

TA-W-11.KI1 

Uniforms for nurse* and wattresea* 








For* f puxlnot inc. (wof%.orn| 

Mure*. m . 


12-1140 

12-540 

TA-W-11,932 

Iron castings lor bafl houses, comprassus houangi 







trananassrpn cssos tor aulo nduOy 

Garden CMy Appsrsl Co. - 

Gordon Oy. MO 


12-1140 

11-2540 

T A-W-11,833 

CVmms. sporltiwsr, fraternity wear 

l C CO <UAW) - —.......... 

Pun r^l ■ *41 


12-1140 

12440 

TA-W-11,934 

Tool holder*. 

*0 Mbs Inc. fworUrsj 

Kansas COy. MQ . 


12-1140 

11-2540 

TA-W-11,935 

Drasaas sportswear matorrefy wear 

PmeSM StncNng, 9* 

Kaono. NH. 


12-1140 

12440 

TA-W-11.936 

Lectio* and men tealhar snoos and boot* 

Orplsr Com 6 ofvtdara AaaomWy (company) Bofevfere. IL _ 


12-1040 

12440 

TA-W-11,937 

Production of Omr* and Mortton •uboompect cor* 

lime* Corp OIGWU). . 

Qon Cove, NY... . 


12-1140 

12440 

TA-W-11.838 

Manufacturing of doubts fcntf tatm 

tkTJKT Rubbar me (URW). „ 

tfcfaiN 


12-1240 

12440 

TA-W-11.838 

industrial rubbsr mooting 

Me^ocfc Castings ftodamaition Com Prx*nsy, Ml. 


12-1140 

12440 

TA-W-11,940 

Salvage Ford auto pans 

(aoritarsfi 







PvttMC* me Apparel Ov tUTWA).—. 

Etccnddo. CA._ 


12-1040 

12-540 

TA-W-11.841 

Vnyt and plastic baby penca. baby steeper*. sewing op- 







ar aeons » 

Vr* BreOws. Inc. (wortara).. 

Bangor. ME 


12-1040 

12440 

TA-W-11.842 

Produca shoot. 


SoOasL ME 


12-1040 

12440 

TA-W-11.843 

Produca shoes 

Vnrr Inc. .. 

Presque tala. ME 


12-1040 

12440 

TA-W-11044 

snoot 

(FR Doc 81-297S FUsd 1-3641 *46 *mj 







BlLiiNQ COOC 4518*2841 








1TA-W-11,0421 

lustre Plating Co., Detroit, Mich.; 
Termination of Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on September 22,1980 in 
response to a petition received on 
September 17,1980 which was Bled on 
behalf of the workers at Lustre Plating 
Company. Detroit Michigan. 

A negative determination applicable 
lo the petitioning group of workers was 
issued on November 10,1980 (TA-W- 
10,607). No new information is evident 
which would result in a reversal of the 
Department’s previous determination. 
Consequently further investigation in 
this case would serve no purpose; and 
the investigation has been terminated. 

Signed in Washington, D C. this 19th day of 

Imuary 1981 . 

Marvin M. Kooks. 

Doctor, Office of Trade Adjustment 

Aw stance. 

its Doc. ai-atM Filed 1 - 2 A 41 , 646 «m) 

8‘UJHG COOC 4S10-2841 


ITA-W-11.8571 

M & A Manufacturing Corp.. Newark, 
N.J.; Termination of Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974. an investigation was 
initiated on December 8,1980 in 
response to a petition received on 
November 28,1980 which was filed on 
behalf of the workers at M & A 
Manufacturing Corporation. Newark. 
New Jersey. 

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA-W-11,091). Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 


Signed in Washington, D C. this 19th day of 
January 1981. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

|FR Doc. C1-2MS Filed 1-3MU. *45 sro) 

BILLING COOC 4510-2*41 


lTA-W-10,028) 

Malda Development Co., Hampton, Va.; 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 U.S.C 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is determined in this 
case that all of the requirements have 
been met. 

The investigation was initiated on 
August 11,1980 in response to a petition 
which was filed on behalf of workers at 
Maida Development Company, 

Hampton, Virginia. The workers 
produce ceramic capacitors. 

U.S. imports of ceramic fixed 
capacitors increased both absolutely 
and relative to domestic production in 
each year from 1975 through 1979 and 
increased absolutely in the January-June 
period of 1980 compared to the same 
period in 1979. 

The Department conducted a survey 
of major customers which decreased 
their purchases of ceramic capacitors 
from Maida. Customers accounting for a 
substantial portion of Maida's sales 
decline decreased purchases from 
Maida and increased purchases of 


imported ceramic capacitors in the 
January through September period of 
1980 compared to the same period in 
1979. Customers in general increased 
their reliance on imported ceramic 
capacitors from 1978 to 1979 and in 
January-September 1980 compared to 
the same period in 1979. 

Conclusion 

After careful review of the facts 
obtained in the investigation, I conclude 
that increases of imports of articles like 
or directly competitive with ceramic 
capacitors produced at Maida 
Development Company, Hampton, 
Virginia contributed importantly to the 
decline in sales or production and to the 
total or partial separation of workers of 
that firm. In accordance with the 
provisions of the Act. I make the 
following certification; 

AD worker* of Maida Development 
Company, Hampton. Virginia who became 
totally or partially separated from 
employment on or after October 13.1979 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974. 

Signed at Washington, D C this 14th day of 
January 1981. 
lames F. Taylor. 

Director, Office of Management 
Administration and Manning, 

(FR Doc ftl-2970 FUml 1-2*41: *41 am) 

BILLING COOC 4510-2*41 


ITA-W-10.925J 

Spectator Casuals, Inc., New York No. 
Termination of Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974. an investigation was 
initiated on September 22,1980 in 
response to a petition received on 
August 29.1980 which was filed (by) 
International Ladies' Garment Workers' 
Union on behalf of the workers at 
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Spectator Casual*, Incorporated New 
York* New York. 

A negative determination applicable 
to the petitioning group of worker* wa* 
issued on April 3.1960 (TA-W-e9Q9). No 
new information is evident which would 
result In a reversal of the Department’s 
previous determination. Consequently 
further investigation in thi* case would 
serve no purpose; and the investigation 
has been terminated. 

Signed at Washington* D.C this 19th day of 
January 1961. 

Marvin M. Fooks. 

Director Office of Trade Adjustment 
Assistance. 

|FB Doc f 1-2972 FiW 1-3MH- *45 «m| 

S4LLINO COOC 4§1*-2*-4l 


tTA-W-11,027] 

Standard Products Co., Ce« Bee 
Division, Brooklyn, N.Y.; Termination 
of Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974. an investigation was 
initiated on September 22,1980 in 
response to a petition received on 
September 17,1980 which was filed on 
behalf of the workers at Standard 
Products Company. Cce Bee Division, 
Brooklyn. New York. 

A negative determination applicable 
to the petitioning group of workers was 
issued on May 13.1980 (TA-W-6852). 

No new information is evident which 
would result in a reversal of the 
Department's previous determination. 
Consequently further investigation in 
this case would serve no purpose; and 
the investigation has been terminated. 

Signed in Washington. D.C this 19th day of 
January 1981. 

Marvin M. Fooks, 

Director Office of Trade Adjustment 
Assistance. 

pa Doc Bi-an ru*d i-sa-ot. 
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Steel Tripartite Advisory Committee; 
Notice of Renewal 

In accordance with the provisions of 
the Federal Advisory Committee Act 
and Office of Management and Budget 
Circular A-63 of March 1974, and after 
consultation with GSA, it was 
determined that the renewal of the Steel 
Tripartite Advisory Committee was in 
the public interest in connection with 
the performance of duties imposed on 
the Departments of Labor and 
Commerce. 

The Committee will advise the 
Secretaries of Labor and Commerce on 
such matters as problems within the 
basic steel industry and provide advice 


and make recommendations with 
respect to such international and 
domestic issues as trade and trade 
adjustment questions, tax policy, 
technological research and 
development, environmental protection 
and controls, occupational safety and 
health regulations, and structural 
readjustments with respect to plant and 
labor. 

The Committee will consist of eight 
representatives of managment and eight 
representatives of organized labor in the 
basic steel industry; representatives of 
the U.S. Government including the 
Secretaries of Labor and Commerce, 
United States Trade Representative, 
Administrator of the Environmental 
Protection Agency, and a designee of the 
Secretary of Treasury, as appointed 
jointly by the Secretaries of Labor and 
Commerce; and other appropriate 
individuals appointed jointly by the 
Secretaries of Labor and Commerce. 

The Committee will function solely as 
an advisory body and in compliance 
with the provisions of the Federal 
Advisory Committee Act 

Signed at Washington. D.C. this 16th day 
of January 1961. 

Ray Marshall, 

Secretary of Labor. 

|KR Doc 81-2414 PUH WMJ; JMi| 
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NATIONAL ADVISORY COMMITTEE 
ON OCEANS AND ATMOSPHERE 

Meeting 

Pursuant to Sec. 10(a)(2), of the 
Federal Advisory Committee Act, 5 
U.S.C. App. (1978). notice is hereby 
given that the Marine Transportation 
Subgroup of the Independent Area Task 
Force (IATF) of the National Advisory 
Committee on Oceans and Atmosphere 
(NACOA) will meet Thursday and 
Friday. February 28-27,1981. The 
Subgroup will meet in the B-100 
conference room of Page Building #1, 
2001 Wisconsin Avenue. NW.. 
Washington. D.C. 

Each session which will be open to 
the public, will convene at 9tf0 a.m. and 
adjourn at 4:00 p.m. The subject of this 
meeting will be U.S. Coastal and Inland 
Waterborne Shipping. 

NACOA has initiated a study to 
formulate national goals and objectives 
for the oceans in the decade of the 
1980’s and beyond. To support the 
conduct of this study, the Secretary of 
Commerce has established the IATF for 
NACOA. The IATF will be responsible 
for th preparation of preliminary 
recommendations in the areas of energy, 
fisheries, marine transportation, ocean 


minerals, ocean operations and services, 
pollution, and waste management. 

Persons desiring to attend will be 
admitted to the extent seating is 
available. Persons wishing to make 
formal statements should notify the 
Chairperson of the Subgroup on Marine 
Transportation, Dr. Don Walsh. In 
advance of the meeting. The 
Chairperson retains the prerogative to 
impose limits on the duration of oral 
statements and discussion. Written 
statements may be submitted before or 
after each session. 

Additional information concerning 
this meeting may be obtained through 
the NACOA Executive Director. Mr. 
Steven N. Anastasion. or CDR Carl 
Moritz, the Staff Director for the Marine 
Transportation Subgroup. The mailing 
address is; NACOA. 3300 Whitehaven 
Street NW. (Suite 438. Page Building 
#1). Washington, DC 20235. The 
telephone number is (202)653-7818. 

Dated: January 22.1981. 

Steven N. Anastasion. 

Executive Director. 

JFR Doc 81-2058 PU#d 1-SB-81,045 am) 
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NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

(Notice 81-8] 

Direct Awards of $10 Million or More; 
List of Aerospace Contractors 

The following is a list of aerospace 
contractors which received direct NASA 
awards totaling $10 million or more 
during Fiscal Year 1980. This list is 
published pursuant to section 6 of Pub. 

L 91-119, as amended by section 7 of 
Pub. L 91-303 (84 Slat 372; 42 U.S.C. 
2462.1970 Supp.) and Pub. L. 94-273 (90 
Stat. 375). For related NASA reporting 
requirements, see 14 CFR Part 1208. 

Air Product* ft Chemical*. Inc.. P.O. Box 53ft 
Allentown. PA 18105 
Ball Corporation, 345 South High Street. 
Muncie, IN 47305 

The Bendix Corporation. Executive Offices, 
Bendix Center. 20850 Civic Center Drive, 
Southfield. Ml 46037 

The Boeing Company. P.O. Box 3707, Seattle, 
WA 98124 

Boeing Service* International. Inc.. P.O. Box 
3707. Seattle, WA 96124 
California Institute of Technology. 1201 E 
California Blvd., Pasadena, CA 91125 
Canadian Commercial Corporation. 11 L«urer 
Street. Hull. Quebec Canada 21A0S5 
Christie-Willamette (JV). P.O. Box 8687. 

Emeryville. CA 94682 
Computer Sciences Corpora lion, 650 
Sepulveda Blvd.. El Segundo. CA 90245 
Computer Science*—Technicolor A*»oc (f* 1 
10210 Greenbelt Road), Seabrook. MU 
20601 
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Fiirchild Industries, Inc., Sherman Fairchild 
Technology Center, 2001 Century Blvd. 
Germantown, MD 20767 
Fort! Aerospace ft Communications Corp., 300 
Renaissance Center, 20th Floor, P.O. Box 
43342. Detroit. MI 48243 
The Garrett Corporation. 9651 Sepulveda 
Bivd.. Box 9224a Los Angeles, CA 90009 
General Dynamics Corporation, Pierre 
Laclede Center. 7733 Forsyth Blvd.. St 
Louis, MO 63106 

General Electric Company. 3135 Easton 
Turnpike, Fairfield. CT 06431 
General Motors Corporation, 767 Fifth 
Avenue, New York, NY 10022 
Honeywell Information Systems. Inc., 200 
Smith Street, Waltham. MA 02154 
Hughes Aircraft Company# Centinela Ave. 

and Teale SL. Culver City, CA 90230 
International Buainesa Machines Corp., Old 
Orchard Road. Armonk. NY 10604 
Kentron International. Ino, 2345 W. 

Mockingbird Lane. Dallas. TX 75235 
Lockheed Corporation. 2555 N. Hollywood 
Way, Box 551, Burbank, CA 91520 
Lockheed Engineering ft Management 
Services Co.. Inc,, 1830 NASA Road One. 
Houston. TX 70058 

Lockheed Missiles ft Space Co.. Inc., P.O. Box 
504. Sunnyvale. CA 94060 
Martin Marietta Corp., 6801 Rockledgc Drive. 

Bethesda. MD 20034 
Massachusetts Institute of Technology. 
Administrative Offices, 77 Massachusetts 
Avenue, Cambridge. MA 02139 
McDonnell Douglas Corp., P.O. Box 516. St 
Louis, MO 63166 

Mechanical Technology. Inc., 966 Albany- 
Shaker Road. Latham. NY 12110 
Northrop Services. Inc, 500 E. Orangethorpe 
Avenue, Anaheim. CA 92801 
Pan American World Airways, Inc., 200 Park 
Avenue, New York, NY 10106 
Perkin Elmer Corporation, 781 Main Avenue, 
Norwalk. CT 06856 

Planning Research Corporation. Suite 1100, 

1850 K Street. N.W.. Washington. DC 20006 
RCA Corporation, 30 Rockefeller Plaza. New 

York, NY 10020 

Raytheon Service Company. 2 Wayside Road, 
Burlington. MA 01803 
Rockwell International Corp.. 600 Grant 
Street. Pittsburgh. PA 15219 
The Singer Company. 10 Stamford Forum. 
Stamford, CT 06904 

Smithsonian Institution. 1000 Jefferson Drive, 

S W.. Washington, DC 20660 
Sperry Corporation. 1290 Avenue of the 
Americas. New York. NY 10019 
TRW. Incorporated. 23555 Euclid Avenue, 
Cleveland, OH 44117 

Teledyne Industries, Inc., 1901 Avenue of the 
Stars. Us Angeles. CA 90067 
Thiokol Corporation. P.O. Box 1000 , 

Newtown. PA 18940 

United Space Boosters. Inc., P.O. Box 1626. 

Huntsville. AL 35607 

United Technologies Corp.. One Financial 
Plaia, Hanford. CT 06101 


Vaught Corporation. P.O. Box 225907. Dallas. 

TX 75265 
L. E. Hopkins. 

Deputy Director of Procurement National 
Aeronautics and Space Administration . 

tnt Doc SI -2964 r.lrd 1-28-81: 845 «tn] 
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NATIONAL SCIENCE FOUNDATION 
(Task Group No. 14) 

Advisory Council; Amended Meeting 

Task Croup 14 had originally 
scheduled a meeting in Washington. 

D.C. for February 10,1981. 

Please change the date from February 
10 to February 11,1961. The meeting will 
be held in Room 523. 

There are no other changes to the 
meeting notice. 

The original notice for this meeting 
appeared in the Federal Register on 
January 19,1981. For additional 
information, please contact Mrs. Lois 
Hamaty at 357-9471. 

M. Rebecca Winkler, 

Committee Management Coordinator. 

January 22.1981. 

|FR Doc. 81-295Z Filed J-3MI 8:45 «m) 

BILLING COOC rSSS-Of-M 


NUCLEAR REGULATORY 
COMMISSION 

(Docket Nos. 50*361 end 50-362] 

Southern California Edison Co., et al.; 
Availability of a Supplement to the 
Draft Environmental Statement for San 
Onofre Nuclear Generating StatJon, 
Units 2 and 3 

Pursuant to the National 
Environmental Policy Act of 1969 and 
the United States Nuclear Regulatory 
Commission's regulations in 10 CFR Part 
51, notice is hereby given that a 
Supplement to the Draft Environmental 
Statement (NUREG-0490) has been 
prepared by the Commission's Office of 
Nuclear Reactor Regulation. The DES 
Supplement relates to accident 
considerations relative to the proposed 
operation of the San Onofre Nuclear 
Generating Station, Units 2 and 3, in San 
Diego County. California. Copies are 
available for inspection by the public in 
the Commission's Public Document 
Room at 1717 H Street. N.W.. 
Washington, D.C. and in the Mission 
Viejo Branch Library. 24851 Chrisanta 
Drive. Mission Viejo, California. The 
Supplement to the Draft Statement is 
also being made available at the Office 
of the Governor. Office of Planning and 
Research, 1400 Tenth Street, 

Sacramento. California, and at the San 


Diego County Comprehensive Planning 
Organization. Security Pacific Plaza, 
1200 Third Avenue. San Diego, 
California. Requests for copies of the 
Draft Environmental Statement should 
be addressed to the U.S. Nuclear 
Regulatory Commission. Washington. 
D.C.. Attention: Director. Division of 
Licensing. 

The Applicant Environmental Report, 
as supplemented, submitted by Southern 
California Edison Company. San Diego 
Gas and Electric Company, the City of 
Riverside. California, and the City of 
Anaheim. California is also available for 
public inspection at the above- 
designated locations. Notice of 
availability of the Applicant's 
Environmental Report was published in 
the Federal Register on April 7.1977 (42 
FR 18460). 

Pursuant to 10 CFR Pari 51. interested 
persons may submit comments on the 
Supplement to the Draft Environmental 
Statement for the Commission's 
consideration. Federal and State 
agencies have been provided with 
copies of the Applicant's Environmental 
Report and are being provided with the 
Supplement to the Draft Environmental 
Statement (local agencies may obtain 
these documents upon request). 
Comments are due by March 9,1981. 
Comments by Federal, State, and local 
officials, or other persons received by 
the Commission mil be made available 
for public inspection at the 
Commission's Public Document Room in 
Washington. D.C.. and the Mission Viejo 
Branch Library. 24851 Chrisanta Drive. 
Mission Viejo. California. Upon 
consideration of comments previously 
submitted with respect to the Draft 
Environmental Statement, and at this 
time with respect to the Supplement to 
the Draft Environmental Statement, the 
Commission's staff will prepare a Final 
Environmental Statement, the 
availability of which will be published 
In the Federal Register. 

Comments on the Supplement to the 
Draft Environmental Statement from 
interested persons of the public should 
be addressed to the U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda. Maryland, this 16th day 
of January 1981. 

For the Nuclear Regulatory Commission. 
Frank J. Miraglia. 

Acting Chief Licensing Branch No. 3. Division 
of Licensing. 

[FR One 81-271* F»Wd 1-25-81 8 45 «n| 
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OFFICE OF PERSONNEL 
MANAGEMENT 

Privacy Act of 1974; Amendment of 
Notice of System of Records 

agency: Office of Personnel 
Management. 

action: Notice; Amendment of notice of 
system of records.__ 

summary: The purpose of this notice is 
to amend a previously published notice 
of a system of records by adding a 
routine use that was inadvertently 
omitted. 

EFFECTIVE DATE: January 27,1981. 

FOR FURTHER INFORMATION CONTACT! 

William H. Lynch. Work Force 
Information Division. (202) 254-0790/ 
9793. 

SUPPLEMENTARY INFORMATION: The 

Office of Personnel Management 
published its annual publication of 
notices of Privacy Act systems of 
records on November 25,1980 (45 FR 
78378). Among those notices appeared 
OPM/GOVT-1. General Personnel 
Records, which contained routine uses 
from a. to ce. One routine use (ff.) was 
inadvertently omitted from that notice. 
This routine use, dealing with disclosure 
of records to the Federal Acquisition 
Institute, was added to this system of 
records by Federal Register notice of 
May 2,1980 (45 FR 29454). The complete 
text of the routine use section with 
routine use ff. included appears below. 

Office of Personnel Management 
Beverly M. (ones. 

Issuance System Manager. 

OPM gives notice of the addition of 
routine use ff. to the OPM/GOVT-1. 
General Personnel Recordis systems of 
records as follows. 

OPM/GOVT-1 

8YSTCM NAME: 

General Personnel Records. 

• • • • • 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM. INCLUDING CATEGORIES OF 
USERS AND TME PURPOSES OF SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose information to 
Government training facilities (Federal. 
State, and local) and to non-Govemment 
training facilities (private vendors of 
training courses or programs, private 
schools, etc.) for training purposes. 

b. To disclose information to 
educational institutions on appointment 
of a recent graduate to a position in the 
Federal service, and to provide college 
and university officials with information 
about their students working under the 


Cooperative Education. Volunteer 
Service, or other similar programs where 
necessary to a student’s obtaining credit 
for the experience gained. 

c. To disclose information to officials 
of foreign governments for clearance 
before a Federal employee is assigned to 
that country. 

d. To disclose information to: the 
Department of Labor, Veterans 
Administration, Social Security 
Administration; Department of Defense; 
Federal agencies that have special 
civilian employee retirement programs; 
or a national, state, county, municipal, 
or other publicly recognized charitable 
or Social Security Administration 
agency (e.g.. State unemployment 
compensation agencies), where 
necessary to adjudicate a claim under 
the retirement, insurance or health 
benefits program(s) of the Office of 
Personnel Management or an agency 
cited above, or to conduct an analytical 
study of benefits being paid under such 
programs. 

e. To disclose to the Office of Federal 
Employees Group Life Insurance 
information necessary to verify election, 
declination, or waiver of regular and/or 
optional life insurance coverage or 
eligibility for payment of a claim for life 
insurance. 

f. To disclose to health insurance 
carriers contracting with the Office of 
Personnel Management to provide a 
health benefits plan under the Federal 
Employees Health Benefits Program. 
Information necessary to identify 
enrollment in a plan, to verify eligibility 
for payment of a claim for health 
benefits, or to carry out the coordination 
or benefit provisions of such contracts. 

g. To disclose information to a 
Federal. State, or local agency for 
determination of an individual’s 
entitlement to benefits in connection 
with Federal Housing Administration 
programs. 

h. To consider and select employees 
for incentive awards and other honors 
and to publicize those granted. This may 
include disclosure to other public and 
private organizations, including news 
media, which grant or publicize 
employee awards or honors. 

i. To consider employees for 
recognition through quality step 
increases, and to publicize those 
granted. This may Include disclosure to 
other public and private organizations, 
including news media, which grant or 
publicize employee recognition. 

j. To disclose information to officials 
of labor organizations recognized under 
5 U.S.G chapter 71 when relevant and 
necessary to their duties of exclusive 
representation concerning personnel 


policies, practices, and matters affecting 
working conditions. 

k. To disclose pertinent information to 
the appropriate Federal. State, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule; regulation, or order, 
where the disclosing agency becomes 
aware of an indication of a violation or 
potential violation of civil or criminal 
law or regulation. 

l. To disclose information to any 
source from which additional 
information is requested (to the extent 
necessary to identify the individual, 
inform the source of the purpose(s) of 
the request, and to identify the type of 
information requested), where necessary 
to obtain information relevant to an 
agency decision concerning the hiring or 
retention of an employee, the issuance 
of a security clearance, the conducting 
of a security or suitability investigation 
of an individual, the classifying of jobs, 
the letting of a contract, or the issuance 
of a license, grant, or other benefit. 

m. To disclose information to an 
agency in the executive, legislative, or 
judicial branch, or the District of 
Columbia Government, in response to 
its request, in connection with the hiring 
or retention of an employee, the 
issuance of a security clearance, the 
conducting of a security or suitability 
investigation or an individual, the 
classifying of jobs, the letting of a 
contract, or the issuance of a license, 
grant, or other benefit by the requesting 
agency, to the extent that the 
Information is relevent and necessary' to 
the requesting agency's decision on the 
matter. 

n. To disclose information to the 
Office of Management and Budget at 
any stage in the legislative coordination 
and clearance process in connection 
with private relief legislation as set forth 
In OMB Circular No. A-19. 

o. To provide information to a 
congressional office from the record of 
an individual in response to an inquiry 
from that congressional office made af 
the request of that individual. 

p. To disclose information to another 
Federal agency or to a court when the 
Government is party to a judicial 
proceeding before the court. 

q. By the National Archives and 
Records Service (General Services 
Administration) in records management 
inspections conducted under authority 
of 44 U.S.C. 2904 and 2906. 

r. By the agency maintaining the 
records or by the Office to locate 
individuals for personnel research or 
survey response, and in the production 
of summary descriptive statistics and 
analytical studies in support of the 
function for which the records are 
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collected and maintained, or for related 
work force studies. While published 
statistics and studies do not contain 
individual identifiers, in some instances 
the selection of elements of data 
included in the study may be structured 
in such a way as to make the data 
individually identifiable by inference. 

s. To provide an official of another 
Fedora! Hgency information he or she 
needs to know in the performance of his 
or her official duties related to 
reconciling or reconstructing data files, 
in support of the functions for which the 
records were collected and maintained. 

t When on individual to whom a 
record pertains is mentally incompetent 
or under other legal disability, 
information in the individual's record 
may be discosed to any person who is 
responsible for the care of the 
individual, to the extent necessary to 
assure payment of benefits to which the 
individual is entitled. 

u. To disclose to the agency- 
appointed representative of an 
employee all notices, determinations, 
decisions, or other written 
communications issued to the employee, 
in connection with a psychiatric 
examination ordered by the agency 
under 

(1) fitness for-duty examination 

procedures: or 

(2) agency-filed disability retirement 

procedures. 


v. To disclose, in response to a 
request for discovery or for appearance 
of a witness, information that is relevant 
lo the subject matt ter involved in a 
pending judicial or administrative 
proceeding. 

w. To disclose to a requesting agency, 
organization, or individual the home 
address and other relevant information 


concerning those individuals who, it is 
reasonably believed, might have 
contracted an illness, been exposed to, 
or suffered from a health hazard while 
employed in the Federal work force. 

x. To disclose specific civil service 
employment information required under 
ww by the Department of Defense on 
individuals identified as members of the 
Kt^idy Reserve, to assure continuous 
mobilization readiness of Ready 
Reserve units and members. 

V To disclose information to the 
department of Defense, National 
Oceanic and Atmospheric 
Administration, United States Public 
Health Service, and the United States 
Guard needed to effect any 
J* in retired or retained pay 

quired by the dual compensation 
provisions of section 5532 of title 5, 

United States Code. 

rA T w di8cIo * c '“formation to officials 
'he Merit Systems Protection Board. 


including the Office of the Special 
Counsel, when requested in connection 
with appeals, special studies of the civil 
service and other merit systems, review 
of Office rules and regulations, 
investigations of alleged or possible 
prohibited personnel practices, and such 
other functions, e.g., as promulgated in 5 
U.S.C. 1205 and 1200, or as may be 
authorized by law. 

aa. To disclose information to the 
Equal Employment Opportunity 
Commission when requested in 
connection with investigations into 
alleged or possible discrimination 
practices in the Federal sector, 
examination of Federal affirmative 
employment programs, compliance by 
Federal agencies with the Uniform 
Guidelines on Employee Selection 
Procedures, or other functions vested in 
the Commission by the President's 
Reorganization Plan No. 1 of 1978, and 
to otherwise ensure compliance with the 
provisions of 5 U.S.C. 7201. 

bb. To disclose information to the 
Federal Labor Relations Authority or its 
General Counsel when requested in 
connection with investigations of 
allegations of unfair labor practices or 
matters before the Federal Service 
Impasses Panel. 

cc. To disclose to prospective non- 
Federal employers, the following 
information about a current or former 
Federal employee: 

(1) Tenure of employment: 

(2) Civil Service status; 

(3) Length of service in the agency and 
the Government: and 

(4) When separated, the date and 
nature of action as shown on the 
Notification of Personnel Action, 
Standard Form 5a 

dd. To disclose information on 
employees of Federal health care 
facilities to private sector (i.e.. non- 
Federal, State, or local government) 
agencies, boards, or commissions (e.g.. 
the Joint Commission on Accreditation 
of Hospitals). Such disclosures will be 
made only where the disclosing agency 
determines that it is the government's 
best interest (e.g., to assist in the 
recruiting of staff in the community 
where the facility operates or to avoid 
any adverse publicity that may result 
from a public criticism of the facility's 
failure to obtain such approval) to 
obtain accreditation or other approval 
rating and only to the extent that the 
information disclosed is relevant and 
necessary for that purpose. 

ee. To disclose information to any 
member of an agency's Performance 
Review Board or other board or panel 
(e.g., one convened to select or review 
nominees for awards of merit pay 
increases), when the member is not an 


official of the employing agency: 
information would then be used for the 
purposes of approving or recommending 
selection of candidates for executive 
development programs, issuing a 
performance appraisal rating, issuing 
performance awards, nominating for 
Meritorious and Distinguished Executive 
ranks, and removal, reduction-in-grade, 
and other personnel actions based on 
performance. 

ff. To disclose information to the 
Federal Acquisition Institute about 
Federal employees in procurement 
occupations and positions in other 
occupations whose incumbents spend 
the predominant amount of their work 
hours on procurement tasks: provided 
that the FA1 shall only use the data for 
such purposes and under such 
conditions as prescribed by the notice of 
the Federal Acquisition Personnel 
Information System as published in the 
Federal Register on February 7, I960 (45 
FR 8399). 

• • • • • 

|FK One 81-SCO F.krtl 1-38-81:8*4 mq] 
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Renewal of the President's 
Commission on White House 
Fellowships 

aqency: Office of Personnel 
Management 

action: Notice. 

Summary: The President s Commission 
on White House Fellowships (the 
Commission) has been renewed by 
Executive Order 12258 of December 31, 
1980. Continuation of Certain Federal 
Advisory Committees. The Commission 
administers a program under which 
hundreds of the Nation's most talented 
men and women compete for 14 to 20 
one-year appointments as special 
assistants at the subcabinet or higher 
level. This program provides each White 
House Fellow with intensive education 
and hands-on experience at the highest 
administrative levels of Government. 
Graduates of the Program generally 
return to their geographic communities 
or at least their original disciplines 
where they can share new knowledge 
and enhance their professions through a 
greater understanding of the workings of 
Federal government. 

Although the Commission is an 
independent agency, the OPM is 
responsible for providing its 
administrative support. 

EFFECTIVE date: January 1.1981. 

FOR FURTHER INFORMATION CONTACT: 

Jeffrey M. Wisoff. 202-032-4533. 
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Office of Personnel Management 
Beverly M. Jones, 

Issuance System Manager . 

The OPM gives notice of the 
Commission s rcnewod charter as 
follows: 

The President's Commission on White 
House Fellowships 

Charter 

A. Official Designation. The 
Presidents Commission on White House 
Fellowships. 

B. Objectives and Scope. To provide 
gifted and highly motivated Americans 
with firsthand experience in the process 
of governing the Nation and a sense of 
personal involvement in the leadership 
of the society. 

C. Duration. The duration of this 
Committee is indefinite. A new 
determination will be made not more 
than 60 days prior to January 1,1983. 

D. Responsible Agency and Official. 
The President. 

E. Agency Providing Support The 
Office of Personnel Management. 

F. Committee Responsibilities. (1) To 
identify prospective candidates for 
White House Fellowships and (2) to 
recommend to the President candidates 
for selection as White House Fellow's. 

C. Estimated Annual Operating Costs . 
Approximately $320,000 and 6 staff 
years. 

H. Estimated Number and Frequency 
of Meetings. Eleven Regional 
Committees which meet approximately 
one time each. One Presidential 
Commission which meets two times for 
one to four days. The regional meetings 
are of one to two day duration. 

I. Dale Filed. January 1.1981. 
pit Doc ai~3oao rued i-awn «m| 
billing coot tm-oi-u 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release Wo. 17485; SR-BSE-79-4) 

Boston Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 

January 19.1961. 

On February 13.1980, the Boston 
Stock Exchange. Inc. ("BSE”) 53 State 
Street. Boston. MA 02109 filed with the 
Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934.15 U.S.C. 78{8)(b)(l) ("Act”) and 
Rule 19b—4 thereunder, copies of a 
proposed rule change to amend Chapter 
XI. Section 1 of the BSE Rules by 
establishing and defining some of the 
obligations of two classes of alternate 
specialists. Class A alternate specialist 
would be assigned to particular 


securities, while Class B alternate 
specialists would function as such in 
every security traded on the BSE. Class 
A and Class B alternate specialists 
would differ in that Class B alternates 
must establish any long or short 
positions only on the BSE floor. 

Alternate specialists of either class 
would be required to make a bid or offer 
at a floor broker’s request, which must 
either improve the price or the depth of 
the existing quote In the stock to which 
it relates. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
publication of a Commission Release 
(Securities Exchange Act Release No. 
34-16656. March 14.1980) and by 
publication in the Federal Register (45 
FR18527. March 20. I960). No comments 
were received with respect to the 
proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
association, and in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder, in particular 
Section 6(b)(5) in that the proposed rule 
change will remove Impediments to a 
free and open market. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be. and it hereby is. approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
Authority. 

George A. Fitzsimmons. 

Secrutary. 

|Fit Doc S1-XTO FUad 1-2*41. *4* »m| 

BILLING COOS S010-01-41 


I Release No. 11S60; 611-1678) 

Centennial Capital Special Fund, Inc.; 
Filing of an Application Pursuant to 
Section 8<f) of the Act for an Order 
Declaring that Applicant has Ceased 
To Be an Investment Company 

January 15.1961. 

Notice is hereby given that Centennial 
Capital Special Fund, Inc. ("Applicant”). 
One New York Plaza. New York, New 
York. 10004. an open-end. diversified 
management investment company 
registered under the Investment 
Company Act of 1940 ("Act"), filed an 
application on December 10,1980, for an 
order of the Commission declaring that 
Applicant has ceased to be an 
investment company as defined in the 
Act. All interested persons are referred 
to the application on file with the 


Commission for a statement of the 
representations contained therein, 
which are summarized below. 

Applicant was organized as a 
Maryland corporation. On June 5,1969, 
Applicant registered under the Act and 
filed a registration statement pursuant to 
the Securities Act of 1933 ("1933 Act”) 
with respect to 2.500.000 shares of 
capital stock, par value $1.00 per share. 
This 1933 Act registration statement was 
declared effective on November 20.1969, 
and Applicant commenced the initial 
public offering of its shares on that date. 
Applicant further states that on 
December 31.1979. there were 
340.337.647 outstanding shares of its 
capital stock, and that its aggregate net 
asset value was $5,506,663.12. or $16.18 
per share. 

Applicant represents that on 
September 19.1979. its board of 
directors unanimously adopted and 
recommended to Applicant's 
shareholders that they approve an 
Agreement and Plan of Reorganization 
("Plan") under which (i) all the assets of 
Applicant (other than a cash reserve for 
the payment of liquidation expenses) 
would be exchanged for shares of 
Oppenheimer Directors Fund. Inc. 
("Oppenheimer"). an open-end. 
diversified management investment 
company under the Act; (ii) shares of 
Oppenheimer would be distributed to 
the shareholders of Applicant; and (iii) 
Applicant would be dissolved and 
liquidated and its registration as an 
investment company under the Act 
would be terminated. At a special 
meeting of Applicant's shareholders 
held on December 31.1979. the holders 
of 76% of the outstanding shares of 
Applicant approved the Plan. The 
Commission issued an order (Investment 
Company Act Release No. 10097) on 
December 28,1979, exempting the 
proposed acquisition from Sections 22(c) 
and 17(a) of the Act and permitting 
Oppenheimer*s investment adviser to 
participate in the proj>osed transaction 
According to the application, both 
Applicant and Oppenheimer filed 
Articles of Transfer under the laws of 
the State of Maryland on December 31. 
1979 In connection with the 
reorganization. 

Applicant states that, pursuant to the 
Plan, for each share of Applicant s stock 
owned of record on December 28,1979. 
Applicant's shareholders were credited 
with 1.03255306 shares of Oppenheimer 
on December 31,1979. Applicant 
represents that it has no assets, debts or 
security holders, and that it is not a 
party to any litigation or administrative 
proceedings. Applicant further 
represents that it is not now engaged. 
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nor does it propose to engage, in any 
business activities other than those 
necessary for the winding up of its 

iffairs. 

Section 8(f) of the Act provides, in 
pertinent part, that when the 
Commission, upon application, finds 
that a registered investment company 
has ceased to be an investment 
company, it shall so declare by order 
and upon the effectiveness of such 
order, the registration of such company 
shall cease to be in effect. 

Notice is further given that any 
interested person may. not later than 
February 9, 1981. at 5:30 p.m„ submit to 
the Commission in writing a request for 
a hearing on the application 
accompanied by a statement as to the 
nature of his interest, the reason for 
such request, and the issues, if any. of 
fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, 

Securities and Exchange Commission, 
Washington, D.C, 20549, A copy of such 
request shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney- 
at-law. by certificate) shall be filed 
contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act. 
an order disposing of the application 
will be issued as of course following 
said date unless the Commission 
thereafter orders a hearing upon request 
or upon the Commission's own motion. 
Persons who request a hearing, or 
advice as to whether a hearing is 
ordered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof. 

Far ihe Commission, by the Division of 
investment Management pursuant to 

delegated authority. 

George A. Fitzsimmons, 

Secretary. • 

IF* IV*. MS Aim) 

fliuiwc COOt 8010-01-41 


IR*»eass No. 11572; 811-18781 


Centennial Capital Special Fund, Inc.; 
Miing of Application for an Order 
Pursuant to Section 8(f) of the Act 
faring That Applicant Has Ceased 
to Be an Investment Company 

lenuary 19.1981. 


Notice is hereby given that Centenn 
Capital Special Fund. Inc. ("Applicant 
One New York Plaza, New York, New 
or a Maryland corporation 


registered under the Investment 
Company Act of 1940 ("Act ”) as an 
open-end. diversified, investment 
company, filed an application on 
December 10, I960, for an order of the 
Commission pursuant to Section 8(f) of 
the Act. declaring that Applicant has 
ceased to be an investment company. 

All interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below. 

Applicant represents that its board of 
directors voted to recommend 
shareholder approval of transactions 
contemplated by an Agreement and FHan 
of Reorganization ( “Plan"), which 
provided for (i) the acquisition by 
Oppenheimer Directors Fund, Inc. 
(“Directors Fund”) of substantially all 
the assets of Applicant in exchange for 
shares of beneficial interest in Directors 
Fund; (ii) the pro rata distribution of 
such shares of Directors Fund to 
shareholders of the Applicant according 
to their respective interests; and (iii) the 
dissolution of Applicant as an 
investment company. Applicant further 
states that Applicant and Directors Fund 
filed an application with the 
Commission on October 1,1979, and 
amendments thereto on November 13, 
1979 and November 19,1979, pursuant to 
Sections 8(c) and 17(b), for an order 
exempting the proposed transactions 
from Sections 17(a). 17(d) and Rule 17d- 
1 thereunder, and from Section 22(c) of 
the Act. Such order was granted on 
December 28,1979 (Investment 
Company Act Release No. 10997). 
Applicant states that on December 31, 
1979, the Plan was approved by its 
shareholders and the proposed 
transactions completed on the same 
date. 

Applicant represents that it currently 
has no assets and no outstanding debts 
or other liabilities and is not a party to 
any litigation. Applicant also represents 
that it is not now engaged and does not 
propose lo engage in any business 
activity other than that necessary to 
wind up its affairs. Finally, Applicant 
represents that it has no existing 
shareholders and within the last 18 
months has not transferred any of its 
assets to a separate trust, the 
beneficiaries of which were or are 
shareholders of Applicant. 

Section 8(f) of the Act provides, in 
part, that when the Commission upon 
application finds that a registered 
investment company has ceased to be 
an investment company, it shall so . 
declare by order and. upon the taking 
effect of such order, the registration of 
such company shall cease to be in effect 


Notice is further given that any 
interested person may. not later than 
February 13.1981, at 5:30 p,m^ submit to 
the Commission in writing, a request for 
a hearing on the application 
accompanied by a statement as to the 
nature of his or her interest the reasons 
for such request and the issues, if any. of 
fact or law proposed to be controverted, 
or he or she may request that he or she 
be notified if the Commission shall order 
a hearing thereon. Any such 
communication should be addressed: 
Secretary, Securities and Exchange 
Commission. Washington, D.C 20549. A 
copy of such request shall be served 
personally or by mail upon Applicant at 
the address stated above. Proof of such 
service (by affidavit or. in the case of an 
attomey-at-law, by certificate) shall be 
filed contemporaneously with the 
request As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act. an order disposing of the 
application herein will be issued as of 
course following said date unless the 
Commission thereafter orders a hearing 
upon request or upon the Commission's 
own motion. Persons who request a 
hearing, or advice as to whether a 
hearing is ordered, will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if 
ordered) and any postponements 
thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

(IS [tec SI SSJ Plted 1-4141: *45 *mf 

BILLING COOf S010-01-41 


[Release No. 1158; 812-47671 

Lexington Tax Free Dally Income 
Fund, Inc., Filing of an Application 
Pursuant to Section 6(c) of the Act for 
an Order of Exemption From the 
Provisions of Section 2<a)(41) of the 
Act and Rules 2a-4 and 22c-1 
Thereunder 

(anuary 15,1981. 

Notice is hereby given that Lexington 
Tax Free Daily Income Fund, Inc. 
("Applicant”). 580 Sylvan Avenue. 
Englewood Cliffs, New Jersey 07832. an 
open-end. diversified, management 
investment company registered under 
the Investment Company Act of 1940 
(the "Act”), filed an application on 
November 17, I960, and an amendment 
thereto on January 5,1981, for an order 
of the Commission, pursuant to Section 
6(c) of the Act, exempting Applicant 
from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c«l 
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thereunder to the extent necessary to 
permit Applicant to calculate its net 
asset value per share using the 
amortized cost method for valuing its 
portfolio securities. All interested 
persons ore referred to the application 
on file with the Commission for a 
statement of the representations 
contained therein, which are 
summarized below. 

Applicant states that its investment 
objective is to achieve current income 
exempt from federal income taxes, 
consistent with stability of principal, 
liquidity and preservation of capital. 
Applicant further states that it invests in 
short-term municipal securities issued 
by states, territories and possessions of 
the United States, the District of 
Columbia and their political 
subdivisions, and duty constituted 
authorities and corporations. Applicant 
further represents that, for purposes of 
the exemptive relief requested, it will 
limit its purchase of portfolio securities 
exclusively to (i) municipal securities 
rated not lower than AA by Standard & 
Poor's Corporation ("SAP") and Aa by 
Moody’s Investors Services, Inc. or 
municipal notes rated not lower than 
MIG-2 by Moody's; (ii) unrated 
municipal securities which either have 
been issued by an issuer having 
outstanding debt securities rated not 
lower than AA by SAP or Aa by 
Moody's or municipal notes rated not 
lower than MIG-2 by Moody’s, or are 
specifically determined and represented 
by Applicant's board of directors to be 
of high quality and represent minimal 
credit risks; and (lit) repurchase 
agreements for any of the foregoing 
securities in which the Applicant is 
authorized to invest. 

As here pertinent. Section 2(a)(41) of 
tho Act defines value to mean: (1) with 
respect to securities for which market 
quotations are readily available, the 
market value of such securities and (2) 
with respect to other securities and 
assets, fair value as determined in good 
faith by the board of directors. Rule 22c- 
1 adopted under the Act provides, in 
part, that no registered investment 
company or principal underwriter 
therefor issuing any redeemable security 
shall sell, redeem or repurchase any 
such security except at a price based on 
the current net asset value of such 
security which is next computed after 
receipt of a tender of such security for 
redemption or of an order to purchase or 
to sell such security. Rule 2a-4 adopted 
under the Act provides, as here relevant 
that the “current net asset value” of a 
redeemable security issued by a 
registered investment company used in 
computing its price for the purposes of 


distribution and redemption shall be an 
amount which reflects calculations 
made substantially in accordance with 
the provisions of that rule, with 
estimates used where necessary or 
appropriate. Rule 2a-4 further states that 
portfolio securities with respect to 
which market quotations are readily 
available shall be valued at current 
market value, and that other securities 
and assets shall be valued at fair value 
as determined in good faith by the board 
of directors of the registered company. 
Prior to the filing of the application, the 
Commission expressed its view that, 
among other things: (1) Rule 2aA under 
the Act requires that portfolio 
instruments of “money market" funds be 
valued with reference to market factors, 
and (2) it would be inconsistent, 
generally, with the provisions of Rule 
2a-4 for a “money market" fund to value 
its portfolio instruments on an amortized 
cost basis (Investment Company Act 
Release No. 9786, May 31.1977). In view 
of the foregoing. Applicant requests 
exemptions from Section 2(a)(41) of the 
Act and Rules 2a-4 and 22c-l therefore 
to the extent necessary to permit 
Applicant to value its portfolio by 
means of the amortized cost method of 
valuation. 

In support of the exemptive relief 
requested Applicant states that a 
stabilized $1.00 per share price will 
provide Applicant’s shareholders with 
the convenience of being able to readily 
determine the aggregate value of their 
holdings by reference to the number of 
shares they own and will eliminate the ^ 
necessity of shareholder record keeping 
and bookkeeping to record insignificant 
capital gains and losses upon 
acquisition or redemption of shares. 
Applicant’s board of directors has 
further determined that stable share 
price and simplified record keeping are 
of benefit to existing shareholders and 
would be helpful in attracting new 
shareholders to Applicant. 

Applicant has agreed that each’of the 
following may be made a condition to 
the granting of the exemptive relief 
requested: 

1. In supervising Applicant’s 
operations and delagating special 
responsibilities involving portfolio 
management to Applicant’s investment 
advisor. Applicant’s board of directors 
undertake—as a particular 
responsibility within its overall duty of 
care owed to the shareholders of 
Applicant—to establish procedures 
reasonably designed, taking into 
account current market conditions and 
Applicant's investment objectives, to 
stabilize Applicant’s net asset value per 
share, as computed for the purpose of 


distribution, redemption and repurchase, 
at $1.00 per share. 

2. Included among the procedures to 
be adopted by the board of directors 
shall be the following duties and 
responsibilities: 

(a) Review by the board of directors, 
as it deems appropriate and at such 
intervals as are reasonable in light of 
current market conditions, to determine 
the extent of deviation, if any. of 
Applicant’s $1.00 amortized cost price 
per share from the net asset value per 
share as determined by using available 
market quotations and the maintenance 
of records of such review. 1 

(b) In the event such deviation from 
the $1.00 amortized cost price per share 
exceeds one-half of one percent, a 
requirement that the directors shall 
promptly consider what action, if any, 
should be initiated. 

(c) Where the board of directors 
believes that the extent of any deviation 
from Applicant's $1.00 amortized cost 
price per share may result in material 
dilution or any other unfair result to 
investors or existing stockholders, the 
board shall take such action as it deems 
appropriate to eliminate or reduce, to 
the extent reasonably practicable, such 
dilution or unfair result, which may 
include: redemption of shares in kind; 
selling portfolio securities prior to 
maturity to realize capital gains or 
losses, or to shorten the average 
maturity of Applicant's portfolio; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations 

3. Applicant will maintain a dollar- * * 
weighted average portfolio maturity 
appropriate to its objective of 
maintaining a stable net asset value per 
share; provided, however, that 
Applicant will not (a) purchase any 
portfolio security with a remaining 
maturity of greater than one year, or (b) 
maintain a dollar-weighted average 
portfolio maturity in excess of 120 days.* 

4. Applicant will record, maintain and 
preserve permanently in on easily 
accessible place a written copy of the 
procedures (and any modifications 


• Applicant statea that to fulfill thi» condition It 
Intend* to um actual quotation* or estimatr* of 
market vatu* reflecting currant market condition* 
choaen by the director* In the exercise of Ihelr 
discretion to be appropriate indicator* of value 
which may include. inter alia. (1) quotation *r 
estimate* of market vaiuo for Individual portfoUo 
instrument*, or (2) value* obtained from yield dat* 
relating to datsc* of municipal securities pro%i<kd 
by independent source*. 

* In fulfilling this Utter condition, if the 
disposition of a portfolio security result* in • 
weighted average portfolio maturity In excess « l 31 
days. Applicant will Invett it* available cash V* , 
such a manner so a* to reduce the dollar*weighted 
average portfolio maturity to 120 days or less ss 
soon as reasonably practicable. 
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thereto) described in condition 1 above, 
and Applicant will record, maintain and 
preserve for a period of not less than six 
years (the first two years in an easily 
arxrssible place) a written record of the 
directors' considerations and actions 
taken in connection with the discharge 
of its responsibilities as set forth above, 
to be included in the minutes of the 
directors’ meetings. The Applicant 
agrees that such documents shall be 
subject to inspection by the Commission 
in accordance with Section 31(b) of the 
Act, as though such documents were 
records required to be maintained 
pursuant to rules adopted under Section 
31(a) of the Act. 

5. Applicant will limit its portfolio 
instruments, including repurchase 
agreements, to those U.S. dollar- 
denominated instruments which the 
directors determine present minimal 
credit risks and which are of "high 
quality" us determined by any major 
rating service or, in the case of any 
instrument that is not rated, are of 
comparable quality as determined by 
the directors. 

6 The Applicant will include in each 
quarterly report, as an attachment to 
Form N-lQ. a statement as to whether 
any action pursuant to paragraph 2(c) 
above was taken during the preceding 
fiscal quarter and a description of the 
nature and circumstances of any such 
action taken. 

Notice is further given that any 
interested person may. not later than 
February 9,1981, at 5:30 p.m., submit to 
the Commission in writing a request for 
a hearing on the application 
accompanied by a statement as to the 
nature of his interest, the reason for 
such request, and the issues. If any, of 
fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary. 

Securities and Exchange Commission, 
Washington. D C. 20549. A copy of such 
request shall be served personally or by 
mail upon Applicant at the address 
stated above. 

Proof of such service (by affidavit or. 
in the case of an attorney-at-law. by 
certificate) shall be filed 
contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, 
an order disposing of the application 
** **»ued as of course following 
sa d date unless the Commission 
thereafter orders a hearing upon request 
® r u P° n Commission’s own motion. 
Persons who request a hearing, or 
advice as to whether a hearing is 
ordered, will receive any notices and 
or ® er ® issued in this matter, including 


the date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretory . 

j ps Doc st~zro filed i-aun. **| 

Billing cooe soio-oi-* * 


(Release No. 17473; Fit# Nos. SR-NYSE-77- 
13, SR “NYSE-77-14 J 

New York Stock Exchange, Inc.; Order 
Approving Certain Proposed Rule 
Changes by the New York Stock 
Exchange, Inc. 

January 21,1981. 

On April 18,1977. the New York Stock 
Exchange. Inc. (the "NYSE") 11 Wall 
Street, New York, New York 10005. filed 
with the Commission, pursuant to 
Section 19(b) of the Securities Exchange 
Act of 1934 (the "Act"). 15 U.S.C. 78s(b), 
and Rule 19b-4 thereunder. 17 CFR 
240.19b-4, proposed rule changes to 
amend its Constitution, rules and 
policies relating to membership and 
association with members. Generally, 
the proposed rule changes concerning 
standards for becoming an associated 
person of a member were filed in SR- 
NYSE-77-13, and the proposed rule 
changes concerning formation and 
approval of member organizations were 
filed in SR-NYSE-77-14. 

Notice of the proposed rule changes, 
together with the terms of substance, 
was given in Securities Exchange Act 
Release Nos. 13468 (April 25,1977) and 
13469 (April 25.1977) and was published 
in the Federal Register (42 FR 22442, 
22446). Interested persons were invited 
to submit written data, views and 
arguments by May 24.1977. On January 
15.1979, the NYSE filed amendments to 
both SR-NYSE-77-13 and 77-14. On 
April 2.1979, the Commission, in 
Securities Exchange Act Release No. 
15689 (44 FR 21106) approved certain of 
the proposed rule changes contained in 
those filings and deferred action on 
other proposed rule changes in those 
filings pending further review of those 
changes. On November 2.1979, the 
NYSE filed additional amendments to 
SR-NYSEr-77-14. Those amendments 
were technical in nature and were not 
published for public comment. On 
November 21,1979, the Commission in 
Securities Exchange Act Release No. 
16360 (44 FR 68049) approved a number 
of the remaining changes contained in 
SR-NYSE-77-14. 

On January 25.1980, the NYSE filed 
with the Commission a second set of 
amendments to SR-NYSE-77-13 dealing 


with the regulation of associated 
persons of members of the NYSE. Notice 
of the proposed rule changes was given 
in Securities Exchange Act Release No. 
18566 (February 21.1980) and was 
published in the Federal Register (45 FR 
11635) for public comment. 

Subsequently, the NYSE filed third 
and fourth amendments to SR-NYSE- 
77-14. On February 20,1980, the NYSE 
filed the third amendment to SR-NYSE- 
77-14 containing technical changes in 
the filing that were not published for 
comment. On July 28, 1980, the NYSE 
filed with the Commission a proposed 
rule change removing Canada as a 
qualifying domicile for NYSE 
membership organizations. Notice of the 
proposed rule change was given in 
Securities Exchange Act Release No. 
17047 (August 5,1980) and was 
published in the Federal Register (45 FR 
53303). 

The Commission has determined at 
this time to approve the remaining 
proposed rule changes contained in SR- 
NYSE-77-13, as amended, and SR- 
NYSE-77-14. as amended. In addition, 
the Commission has approved the 
proposed deletion of various existing 
NYSE rules that are superseded by the 
rules approved in this order, and the 
NYSE has withdrawn a number of such 
proposed changes from the filings. The 
changes being approved contribute to 
the fair administration of the NYSE, 
conform certain of the NYSE's rules to 
the requirements of the Act, as 
amended, and the rules thereunder, and 
generally eliminate restrictions upon 
membership that are not required by the 
Act. 

The changes in SR-NYSE-77-13, 
relating primarily to associated persons 
of NYSE members, that the Commission 
Is today approving are: (1) the definition 
of the term "engaged in a securities or 
kindred business"; 1 (2) the conditions for 
approval as an "approved person" 1 
including a special provision concerning 
the examination of books and records of 
approved persons that are domiciled 
outside of the United States; 1 deletion of 
a requirement that a majority of the 
members of the board of directors of an 
NYSE member organization be 
"members" or "allied members"; 4 (4) a 
revision concerning approval of 
members and allied members by the 
NYSE . 4 

The change in SR-NYSE-77-14 that 
the Commission is today approving 
eliminates, subject to a grandfather 


•Riils l 

*RuU>» 304 (a) and (hj. 
’Rule 304.12. 

‘Rule 311(b)(1). 

* Rule 312 (e). 
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provision, the Canadian exception to the 
NYSE’s existing requirement that every 
NYSE member be a partnership or 
corporation created or organized under 
the laws of. and maintain its principal 
place of business in* the United States.* 

With respect to the proposed rule 
changes referenced above that the 
Commission is today approving, the 
Commission finds that such proposed 
rule changes as set forth in File Nos. SR- 
NYSE-77-13 and 77-14. as amended, are 
consistent with the requirements of the 
Act and rules and regulations 
thereunder applicable to national 
securities exchanges. 9 

The Commission hos found that the 
examination procedures proposed by 
the NYSE in its Rule 304.12 for approved 
persons domiciled outside the United 
States are consistent with the provisions 
of the Act applicable to the NYSE. That 
finding should not be construed to mean 
that the NYSE would not have authority 
to adopt different examination 
requirements nor should it be construed 
to suggest that the Commission's 
authority under the federal securities 
laws to conduct investigations or 
examinations is limited in the manner 
reflected by the NYSE’s proposed rule. 
The Commission’s finding is predicated 
on the conclusion that the approach 
reflected in the NYSE’s rules reflects an 
effort made in good faith by the NYSE to 
balance the need for effective 
surveillance against what today seems 
to be appropriate deference to the laws 
and customs of foreign nations. 

The problems addressed by NYSE 
Rule 304.12 in the area of foreign 
surveillance and enforcement are 
complex and they do not appear to 
admit of completely satisfying solutions 
under current circumstances. The 
Congress in 1975 expressed the 
conclusion that this Nation's securities 
markets should be open to foreign 
participation by securities professionals. 
In that regard, the Securities Acts 
Amendments of 1975 (the "1975 
Amendments") amended Section 6 of 
the Act to provide for "open" 
membership on national securities 
exchanges. At the same time, the 
Congress provided authority for national 
securities exchanges, subject to 
Commission approval to impose a 
regime of regulation and surveillance 


•Rule 311(0- 

’This ftruJmg constitute* approval only of the 
specific addition* and deletions made In the cited 
rules in Pile Noe SR -NYSE-77-13 and 77-14 and 
thus should not be construed as a statement by the 
Commission that any such rule, as amended, has 
necessarily been brought into full compliance with 
the Act. Sr* Section 31(b) of the Securities Acts 
Amendments of 1975 (Pub. L 94-229 (June 4,1975)) 
and Securities Exchange Act Rrlease No* 13027 
(Dec 1.1979) and 12157 (Mar. 2.1975). 


that would protect the integrity of their 
markets. 1 The Act specifically 
contemplates that a national securities 
exchange may bar any person from 
becoming associated with a member if 
that person does not agree (i) to supply 
the exchange with such information 
with respect to its relationship and 
dealings with the member as may be 
specified in the rules of the exchange 
and (ii) to permit the examination of its 
books and records to verify the accuracy 
of any information so supplied.* That 
provision, quite deliberately, does not 
contemplate that exchanges would 
necessarily be permitted to insist that all 
such examinations be conducted by the 
exchanges themselves, but instead it 
allows the Commission to approve 
exchange rules such as those of the 
NYSE approved today, which allow the 
examinations to be conducted by 
independent third parties in cases where 
the laws or customs of foreign nations 
would make direct NYSE examination 
illegal or improper. In that regard, the 
legislative history of the 1975 
Amendments makes it clear that the 
Commission should use its own 
judgment in determining what regulatory 
approaches may be necessary to deal 
with problems that arise from foreign 
secrecy laws and other aspects of 
foreign participation in United States 
securities markets. •• 

The third party examination 
procedure specified in the NYSE’s rule 
for certain foreign-domicilcd persons 
does not provide the same degree of 
regulatory control as the NYSE has in 
the case of other persons who are 
members or associated persons. 

Allowing that relaxation may entail 
some risk to the integrity of the 
examination and surveillance process, 
but the Commission believes it is not 
inappropriate to allow the NYSP 
flexibility in this area in order to 
advance the congressional goal of 
facilitating greater foreign participation 
in our markets. The Commission expects 
that exchange members, and their 
associated persons, who avail 
themselves of the third party 
examination procedure will take 
appropriate steps to ensure that the 
accommodation being afforded them 
will not be abused, If. however, it 
appears that the flexibility thereby 
rovided is impeding appropriate efforts 
y the NYSE to assure the integrity of its 


•S** Sections 6(b)(2) and Nc) of the Act. added 
by Section 4 of the 197S Amendment*. 09 Slat 97, 
104-109(1975). 

•Section 9(c)(3)(C) of tha Act. 

M £a* *4., Securities Acts Amendments of 1975. 
Report of the Senate Comm, on Banking. Housing 
and Urban Affairs to Accompany S. 249. S. Rep No. 
94-75, 94th Cong.. 1st Seas 00 (1975). 


market or is otherwise not serving the 
public interest, the Commission will 
revisit the matter and may consider 
alternative measures. 

Ultimately, the best solution to the 
problems of surveillance and 
enforcement that arise from the 
increasing international participation in 
securities markets, both here and 
abroad* may be an organized system of 
international cooperation and 
consultation among the governments of 
the affected nations. Under such a 
system, the activities of financial 
intermediaries domiciled in a particular 
country could be inspected by the 
government in that country or. possibly, 
by other auditing bodies recognized as 
having an equivalent function, and the 
governments of other nations could 
repose trust and confidence in those 
inspections as a means of insuring the 
integrity of dealings by such firms in the 
markets located elsewhere. The 
Commission would welcome an 
opportunity to participate in developing 
any further approaches toward that end. 
Although it would not alone be 
sufficient to achieving such an organized 
system, the NYSE’s Rule 304.12 points in 
that direction and may be a first step 
toward reaching an accommodation that 
would foster greater international 
articipation in the securities markets 
ere and abroad. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, 15 U.S.C. 
78(s)(b)(2), that the proposed 
amendments to the rules enumerated 
above be and hereby are. Approved. 

By the Commission. 

George A. Fitnummons. 

Secretary . 

|FR Doc. SI 2 Tip Filed 1-SHU, »4ft *m| 

BILLING COOC §015-01-41 


(Release No. 21392; 70-6541) 

Southwestern Electric Power Co.; 
Proposed Issuance and Sale of First 
Mortgage Bonds at Competitive 
Bidding 

January IS. 1961. 

Notice is hereby given that 
Southwestern Electric Power Company 
rSWEPCO"). P.O. Box 21106 . 
Shreveport. Louisiana 71156, a public- 
utility subsidiary company of Central 
and South West Corporation, a 
registered holding company, has filed «n 
application-declaration and an 
amendment thereto with this 
Commission pursuant to the Public 
Utility Holding Company Act of 1935 
(“Act"), designating Sections 6(a) and 7 
of the Act and Rule 50 promulgated 
thereunder as applicable to the 
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proposed transaction. All interested 
parties are referred to said application* 
declaration, as amended, which is 
summarized below, for a complete 
statement of the proposed transaction. 

SWEPCO proposes to issue and sell, 
at competitive bidding, up to $75,000,000 
principal amount of its First Mortgage 
Bonds, Series Q, %, to be dated April 1, 

1981. The bonds will have a maturity of 
not less than ten years nor more than 
thirty years. The annual interest rate 
and redemption prices of the bonds and 
the price to be paid to SWEPCO. which 
will not be less than 99%, will be 
determined by competitive bidding. The 
bonds will be issued under and secured 
by SWEPCO’s Indenture, dated 
February 1 . 1940. with Continental 
Illinois National Bank and Trust 
Company of Chicago and M.). Kruger. 
Trustees, as amended and as to be 
further amended by a proposed 
supplemental indenture to be dated 
April 1 , 1981. The supplemental 
indenture will set forth the terms, 
provisions and characteristics of the 
bonds. The bonds will be authenticated 
under the indenture against up to 
$124,500,000 of available unused net 
expenditures for bondable property. The 
company estimates that unused net 
expenditures will aggregate 
approximately $250,000,000 at the time 
of issuance of the bonds. 

The net proceeds from the sale of the 
bonds will be used by SWEPCO to 
repay in full short-term borrowings 
incurred for construction and other 
purposes. Approximately $85,000,000 of 
short-term borrowings are expected to 
be outstanding as of April 1981. 

SWEPCO estimates that its 
construction, fuel exploration and 
development expenditures (including 
allowance for funds used during 
construction) will be approximately 
Si72,000.000 in 1981 and $252,000,000 in 

1982. The company intends to issue 
additional securities during 1981 and 
1982 to finance the remainder of such 
costs. 

No funds generated from the bonds 
nor any of the borrowings retired 
thereby have been or will be utilized to 
pay the cost of facilities which would 
not be needed to provide service to 
customers of the company if it were not 
part of the Central and South West 
System. No expenditures will be made 
u> the company for the construction or 
acquisition of any facility not so needed 
prior to the time all funds covered by 
this application-declaration have been 
expended. For the purposes of the 


foregoing representation, it is assumed 
that none of the facilities the 
construction or acquisition of which 
would be part of any proposal forming 
the subject of the proceedings in Central 
and South West Corporation . et al 
(Admin. Proc. File No. 3-4951) would be 
needed to provide service to customers 
of SWEPCO if it was not part of the 
Central and South West System. 

A statement of the fees and expenses 
incurred or to be incurred in connection 
with the proposed transactions will be 
supplied by amendment. The approval 
of the Arkansas Public Service 
Commission and the Corporation 
Commission of Oklahoma is required for 
the issuance of the bonds. It is 
represented that no other state 
commission, and no federal commission 
other than this Commission, has 
jurisdiction over the proposed 
transaction. 

SWEPCO seeks authorization 
pursuant to Rule 24(c)(1) to complete the 
issuance and sale of the bonds within 90 
days after the order is issued. 

Notice is further given that any 
interested person may. not later than 
February 9,1981, request in writing that 
a hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said application- 
declaration, as amended, which he 
desires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any 
such request should be addressed: 
Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A 
copy of such request should be served 
personally or by mail upon the 
applicants-declarants at the above 
addresses, and proof of service (by 
affidavit or. in case of an attorney at 
law, by certificate) should be filed with 
the request. At any time after said date, 
the application-declaration, as amended, 
or as it may be further amended, may be 
granted and permitted to become 
effective as provided in Rule 23 of the 
General Rules and Regulations 
promulgated under the Act. or the 
Commission may grant exemption from 
such rules as provided in Rules 20(a) 
and 100 thereof or take such other action 
as it may deem appropriate. Persons 
who request a hearing or advice as to 
whether a hearing is ordered will 
recieve any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any 
postponements thereof. 


For the Commission. by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A Fitzsimmons, 

Secretary, 

If* Dot t-ss-si ass un| 

BILUNO COOC tOIO-OI-M 


SMALL BUSINESS ADMINISTRATION 

(Declaration of Disaster Loan Area ft 1879: 
Arndt #1] 

Arkansas; Declaration of Disaster 
Loan Area 

The above numbered Declaration (see 
45 FR 49425) is amended by extending 
the filing date for physical damage until 
the close of business on February 18, 
1981, and for economic injury until the 
close of business on May 18.1981. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: January 18,1981. 

A Vernon Weaver, 

Administrator. 

p* Dot SI-2474 PU#d 1-2*41: 445 mb] 

billing cooc soas-oi-ai 


[Declaration of Disaster Loan Area #19701 

New Jersey; Declaration of Disaster 
Loan Area 

The area of 235 Main Street, in the 
Town of Hackettstown, Warren County, 
New Jersey, constitutes a disaster area 
because of damage resulting from a fire 
which occurred on November 9,1980. 
Eligible persons, firms and organizations 
may file application for loans for 
physical damage until the close of 
business on March 19,1981, and for 
economic injury until the close of 
business on October 18,1981, at: Small 
Business Administration. District Office 
970 Broad Street—Room 1635, Newark, 
New Jersey 07102, or other locally 
announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated January 18,1981. 

William K Mauk, Jr., 

Acting Administrator. 

|f* Doc SI-2423 Filed 1 *43 *m| 

0ILLJMQ COOC 8C25-0 t-M 


(Declaration of Disaster Loan Area #1900; 
Arndt. #5) 

Texas; Declaration of Disaster Loan 
Area 

The above numbered Declaration (See 
45 FR 56489), amendment #1 (See 45 FR 
62599), amendment #2 (See 45 FR 
79216), amendment #3 (See 45 FR 
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85242). amendment #4 (See 48 FR 3711). 
are amended by adding the following 
counties and adjacent counties within 
the State of Texas as a result of natural 
disaster as indicated: 


County 

N«U#N 

DalaCN 

Htmlord 

Ngh 

6/10/84-10/21/40 

- 4 

w/twyoti— 

togh Nrnporafturtt 

4/1/40-10/3/40 


All other information remains the 
same; i.e.. the termination dates for 
filing applications for physical damage 
is close of business on February 12, 
1981. and for economic injury until the 
close of business on May 12,1981. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: November 24.1980. 

A. Vernon Weaver. 

Administrator 

(FK Doc SI-24*8 Filed 1'28-SI. S45 *m| 

BILLING COO€ 802S-01-N 


DEPARTMENT OF STATE 
(Public Notice CM-8/359J 

Shipping Coordinating Committee, 
Subcommittee on Safety of Life at Sea; 
Meeting 

The Working Group on the Carriage of 
Dangerous Goods of the Subcommittee 
on Safety of Life at Sea will conduct an 
open meeting at 9:30 ajn. on February 
10.1981, in Room 3201 of the Coast 
Guard Headquarters Building, 2100 
Second Street. S.W.. Washington, D.C. 
20593. 

The purpose of the meeting will be to 
discuss: 

—sections of the Report of the XLIII 
Session of the IMCO Maritime Safety 
Committee that address the report of the 
XXXI Session of the Subcommittee on 
the Carriage of Dangerous Goods; 

—U.S. positions on matters to be 
considered at the XXXII Session of the 
Subcommittee on the Carriage of 
Dangerous Goods; 

—progress of IMCO activities of a 
continuing nature such as 
implementation of the 1MDG Code. 

For further information contact 
Lieutenant Kevin J. Eldridge, U.S. Coast 
Guard (G-MHM-2), 2100 Second Street. 
S.W„ Washington. D.C. 20593. 
Telephone (202) 426-1577. 

Dated: January 12.1981. 

John Todd Stewart. 

Chairman . Shipping Coordinating Committee. 

|KK One «-2VM I-S4I. *46 mm\ 

BH LING COO€ 4710-07-41 


(Public Notice CM-6/360) 

Study Group 5 of the U.S. Organization 
for the International Radio 
Consultative Committee (CCIR); 

Meeting 

The Department of State announces 
that Study Croup 5 of the U.S. 
Organization for the International Radio 
Consultative Committee (CCIR) will 
meet on February 10.1961 from 9:00 a.m. 
to 3:00 p.m. in the Forum Room, National 
Telecommunications and Information 
Administration. 1325 G Street. N.W., 
Washington. D.C. 

Study Group 5 deals with propagation 
of radio waves (including radio noise) at 
the surface of the earth, through the non- 
ionized regions of the earth’s 
atmosphere, and in space where the 
effect of ionization is negligible. The 
purpose of the meeting is to review 
documents being prepared for the 
international meeting of Study Group 5 
in August-Septeraber 1961. 

Members of the general public may 
attend the meeting and join in the 
discussions subject to instructions of the 
Chairman. Admittance of public 
members will be limited to the seating 
available. 

Requests for further information 
should be directed to Mr. Gordon 
Huffcutt. State Department. Washington. 
D.C. 20520, telephone (202) 632-2592. 

Dated: January 12,1981. 

Gordon L. Huffcutt, 

Chairman, U.S. CCIR National Committee. 

|KK Doc 81-25410 Filed 1-26-4L 0 45 •m) 

BILLING COOC 4710-07-41 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

Cancellation of Public Meeting on 
Safety, Bumper and Consumer 
Information Programs 

On December 8, 1980. the National 
Highway Traffic Safety Administration 
issued a notice (45 FR 80&48) that it 
would hold a public meeting on January 
28.1981. to answer questions received in 
writing from the public and industry 
regarding the Agency’s safety, bumper 
and consumer information programs. 

The public meeting has been canceled. 
The agency will provide written 
answers to the questions submitted by 
the public and industry. Copies of those 
answers will be available, in the near 
future, for inspection in the agency’s 
docket section, room 5109. 400 Seventh 
Street SW., Washington. D.C. 20590. 
After they have been placed on file in 
the agency’s docket section, copies of 


the answers also will be available from 
the agency’s Office of Public Affairs and 
Consumer Participation, room 5232,400 
Seventh Street SW.. Washington, D.C. 
20590. 

Issued on January 28.1981. 

Carl E. Nash, 

Acting Associate Administrator for 
Rulemaking. 

|FK Doc 41-3240 Fibd I4ML ttll pm) 

Billing COOC 4910-44-N 


DEPARTMENT OF THE TREASURY 
Customs Service 
[ID, 81-171 

Customs Approved Public Gauger; 
Approval of Public Gauger Performing 
Gauging Under Standards and 
Procedures Required by Customs 

Notice is hereby given pursuant to the 
provisions of section 151.43 of the 
Customs Regulations (19 CFR 151.43) 
that the application of Core Laboratories 
(Cargo Surveys), Inc.. 7701 Stemmons 
Freeway. Dallas, Texas 47547. to guage 
imported petroleum and petroleum 
products in all Customs districts in 
accordance with the provisions of 
{ 151.43 of the Customs Regulations is 
approved. 

Dated: January 15.1981. 

A. Piazza, 

Director, Entry Procedures and Penalties 
Division . 

(FK Doc 41-2977 PUod I-J4-41: 444 a«| 

BILLING COOC 4414-22-41 


Fiscal Service 

Regulations Governing Agencies for 
Issue of United States Savings Bonds; 
Payments by Banks and Other 
Financial Institutions of United States 
Savings Bonds and United States 
Savings Notes (Freedom Shares) 

agency: Fiscal Service, Bureau of the 
Public Debt, Department of the 
Treasury. 

action: Notice of increase in issuing 
and paying agent fees. _ 

summary: This notice is being published 
to set out revised schedules of fees, 
payable to eligible issuing and paying 
agents of United States Savings Bonds 
and Savings Notes (Freedom Shares), 
and to indicate the bases upon which 
the fees are computed. The revised fee 
schedules are applicable to issues und 
redemptions transferred to the Bureau oi 
the Public Debt on and after the 
effective date of this notice, 

EFFECTIVE DATE: October 1.1980. 
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FOft FURTHER INFORMATION CONTACT: 

Mr. Calvin Ninomiya, Chief Counsel, 

J3-jrau of the Public Debt, 202—378—0244. 

SUPPLEMENTARY INFORMATION: 

Department of the Treasury Circular, 
Public Debt Series. No. 4-67. First 
Revision (31 CFR, Part 317) at $ 317.6(b), 
provides that issuing agents, other than 
federal agencies, will be paid a fee for 
each savings bond issued, and that a 
schedule of the fees, and the bases upon 
which the fees are computed and paid, 
will be separately published in the 
Federal Register. Department of the 
Treasury Cir cula r No. 750, Third 
Revision (31 CFR, Part 321), at 
§ 321.23(a). provides that paying agents 
will receive a fee for each eligible 
savings bond and note redeemed, and 
that a schedule of fees, and the bases on 
which the fees are computed and paid, 
will be separately published in the 
Federal Register. 

Pursuant to the above provisions, the 
following schedules of fees for the issue 
and redemption of savings bonds and 
savings notes are published: 

Issuing Agent Fees 

Eligible organizations qualified as 
issuing agents by Federal Reserve Banks 
and Branches, acting as fiscal agents, 
under the provisions of Department of 
the Treasury Circular, Public Debt 
Series, No. 4-67, will be paid for each 
savings bond issued. 

Fee schedule—Financial institutions 

Fees payable to financial institutions, 
which are deemed to include 
commerical, savings, and thrift banks: 
savings and loan associations: and 
credit unions, will be calculated as 
follows: 

(a) For each Scries EE bond issued on 
the basis of (i) a purchase 
application received over-the- 
counter or by mail, or (ii) a Bond-a- 
Month Plan................85* 

(bj For each Series EE bond issued cm the 
bans of deductions under a payroll savings 
plan operated by a financial institution or a 
customer thrrof: 

(*) if the bond is inscribed by 

computer.. t .- t ..,.. tTrtt . tT . T tTr TI „.„„„ 13* 

|ii) if the bond is inscribed by any 
other means, such as 
flddfessogropb. punch cards, 
typewriter, word processor, etc............. 32* 

(c) For each Series E and EE savings 
bond and savings note issued on 
reissue to effect distribution to 
participants in thrift, savings, 
vacation, or similar plans.,.~.„™~.~.~~..5* 

Fee schedule—Agents other than 
financial institutions . 

Fees payable to nonfinanrial 
institutions, which arc deemed to 
include companies. State and local 


governments and other eligible 
organizations which issue bonds only 
for their employees, will be calculated 
as follows: 

(a) For each Series EE savings bond 
issued on the basis of deductions 
under 8 payroll savings plan 

operated by the agent...10* 

(b) For each Series E and EE savings 

bond and savings note issued to 
effect distribution to participants in 
thrift, savings, vacation, or similar 
plans....-...——....—......—........—....... 6* 

Basis for determining fees 

Fee payments will be determined by 
the number of individual issues included 
in transmittals of registration stubs or 
magnetic tape to the Bureau of the 
Public Debt for the account of an eligible 
agent during each calendar quarter, 
based on the transfer dates assigned to 
the transmittals by a Federal Reserve 
Bank. 

Charges to customers 

Financial institutions accepting fees 
from the Treasury for issuing savings 
bonds shall not make any charge to 
customers for the same service. 

Paying Agent Fees 

Financial institutions qualified as 
paying agents by Federal Reserve Banks 
and Branches, acting as fiscal agent, 
under Ihe provisions of Department of 
the Treasury Cirular No. 750. will be 
paid for each Series A-E and EE savings 
bond and United States savings note 
(Freedom Share) redeemed for cash, and 
for each such security redeemed in 
exchange for Series HH savings bonds 
under the provisions of Department of 
the Treasury Circular. Public Debt 
Series No. 2-60 (31 CFR. Part 352). 

Fee schedule 

Fees to paying agents will be 
calculated as follows: 

(a] For each savings bond and savings 

note redeemed for cash........34* 

(b) For each savings bond and savings 
note redeemed in exchange for 

Series HH bonds...... 50* 

Basis for determining fees 

Fee payments will be determined by 
the number of eligible paid bonds 
transmitted to the Bureau of the Public 
Debt for the account of an agent during 
the calendar quarter, based on the 
transfer dates assigned to the 
transmittals by a Federal Reserve Bank. 

Charges to customers 

Paying agents are not authorized to 
make any charge for redeeming savings 
bonds and savings notes presented by 
customers. 


Dated: January 19.1961. 

H. J. Hintgen. 

Commissioner o f the Public Debt 

(T* Ok §1-3343 14*41. 846 «tm| 

BHJJNO COOT 4S >0-40-41 


Office of the Secretary 

(Supplement to Department Circular Public 
Debt Series—No. 1-81] 

Notes of Series M-1983; Interest Rate 

(anuary 22,1961. 

The Secretary announced on January 
21,1981, that the interest rate on the 
notes designated Series M-1983 
described in Department Circular— 
Public Debt Series—No. 1-81 dated 
January 15.1981. will be 13% percent 
Interest on the notes will be payable at 
the rate of 13% percent per annum. 

Paul If. Taylor, 

Fiscal Assistant Secretary. 

Supplementary Statement 

The announcement set forth above does 
not meet the Departments criteria for 
significant regulations and. accordingly, may 
be published without compliance with the 
Departmental procedures applicable to such 
regulations. 

irvt Doe. §1-2950 Ti\r>A l-awai a «» «m| 

6IUJN0 COOC 4S HMO-tf 


Debt Management Advisory 
Committees; Renewal Notice 

Pursuant to the Federal Advisory 
Committee Act of October 6,1972 (Pub. 
L 92-463. 5 USC. App. I. Supp III), the 
Secretary of the Treasury has approved 
continuation of the following industry 
committees as advisory committees: 

Titles 

(1) Government and Federal Agencies 
Securities Committee of the Public 
Securities Association 

(2) Government Borrowing Committee of the 
American Bunkers Association 

Purpose: The committees are utilized 
by the Secretary of the Treasury for 
advice in carrying out Federal financing 
and public debt management. They 
consider commercial operations, advise 
the Secretary of the Treasury and his 
staff and make reports and 
recommendations. 

Statement of Public Interest The 
membership of these committees 
represents a cross section of the 
financial community. The members are 
intimately acquainted with commercial 
and financial information and day-to- 
day market factors relevant to Treasury 
debt management operations. It is in Ihe 
public interest to insure that the 
Secretary of the Treasury and his staff 
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have his supplemental information in 
order to manage the public debt. 

Authority for these committees will 
expire on May 23.1981 or until such time 
that the Secretary formally determines 
that continuance is in the public interest 
and new charters are signed and filed 
with the appropriate committee of the 
Senate and the House of 
Representatives. 

Martha A. Thompson, 

Deputy Assistant Secretary (Administration). 

January 21.1981. 

(KR Doc. $1-2864 fill'd $45 *m) 

BILLING COOC 4114-25-M 


VETERANS ADMINISTRATION 

Schedule for Awarding Senior 
Executive Service Bonuses 

agency: Veterans Administration. 
action: Notice. 

summary: Notice is hereby given of the 
schedule for awarding Senior Executive 
Service bonuses. 

FOR FURTHER INFORMATION CONTACT: 

K. Joyce Edwards. Office of Personnel 
(05A), Veterans Administration. 810 
Vermont Ave.. NW„ Washington. D.C. 
20420 (202 389-3423). 

Schedule for Awarding Senior Executive 
Service Bonuses 

Office of Personnel Management 
guidelines require that each agency 
publish a notice in the Federal Register 
of the agency’s schedule for awarding 
Senior Executive Service bonuses at 
least 14 days prior to the date on which 
the awards will be paid. The Veterans 
Administration intends to award Senior 
Executive Service bonuses for the 
performance rating cycle of April 1,1980 
through September 30,1980. with 
payouts scheduled by March 1 . 1981. 

Dated: January 19.1981. 

Max Clctand. 

Administrator. 

(Fit Doc 81-ZIS* Filed 1-30-OV $45 *ra| 

BILLING COOC $530-411-01 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
uxkK me “Government in the Sunshine 
Act““ (Pub. L 94-409) 5 U.S.C. 

S52b(eH3). 
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1 

[14*304 Arndt 2, Jan. 19. 19811 

CIVIL AERONAUTICS BOARD. 

time and date: 9:30 a.m.. January 21. 

1961. 

place: Room 1027,1825 Connecticut 
Avenue NW., Washington. D.C. 20428. 
subject: la. Docket 37498, New Bedford 
Carrier Selection Case [Instructions to 

staff) (BOA). 
status: Open. 

PERSON TO contact: Phyllis T. Kaylor. 
the Secretary (202) 873-5068. 

FUod 1-22-814 40 pea] 

BAUMG CODE 5*20-01-81 


2 IM-305, Jan. 21,1941] 


CIVIL AERONAUTICS BOARD. 

time ano date: 10:30 a.m., January 28, 

1981. 

PtACt Room 1027,1825 Connecticut 
Avenue, NW.. Washington. D.C. 2042a 
subject: 


1 Ratification of items adopted by 

notation. 

2L Dockets RAS-655, 556. 557, 558. 559. 560 
•nd 655: Appeals of Essential Air Service 
Determinations for Astoria/Seaside. Bend/ 
Redmond. Klamath Falls, North Bend/Coot 
Bay. Pendieton. Salem and Medford, Oregon. 
(HDA, OCC OCCR) 

3. Docket 38964. Republic's 60-day notice 
of mtent to suspend service at Briatol, Va./ 
Th- Kingsport-Johnson City. Tn. (Memo No, 
234 BDA. OCCR) 

4 Docket 34681, Interim essential air 
importation at Plattsburgh, Masscna. 
Watertown. Saranac lake/Lake Placid, and 
OgdensbuTg. New York, end Rutland. 
Vermont. (BDA. OCCR. OC) 


5. Docket 35351, Petition of Wien Air 
Alaska. Inc. for Establishment of Subsidy 
Mall Rates. (BDA OCCR, OC) 

6. Docket 37294. Priority and nonpriority 
Domestic Service Mail Rates Investigation. 
(Memo No. 235. BDA) 

7. Docket 5031, et a!.. Transpacific 
Certificate Renewal Case . Dockets 5065, 

5166, 5710. applications of Trans World 
Airlines, Inc.. Northwest Airlines. Ino. and 
Pan American World Airways, for renewal of 
U.S.-China authority. Order finalizing order 
to show cause denying renewaL (B1A OCC. 
BALJ) 

status: Open. 

PERSON TO contact: Phyllis T. Kaylor. 
the Secretary (202) 073-5068. 

]S-120-81 1 - 22 - 81 : 44t pel] 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION. 

TIME ANO DATE: 9:30 a.ra. (eastern time). 
Tuesday, January 27,1981. 
place: Commission Conference Room 
No. 5240, fifth floor. Columbia Waza 
Office Building. 2401 E Street NW.. 
Washington. D.C 20508. 
status: Part will be open to the public 
and part wiU be closed to the public. 
matters to be discusseo: Open to the 
public. 

1. Freedom of Information Act Appeal No. 
80-10-FOIA-1O-CH, concerning a request for 
material contained in age charge flies. 

2. Section 501 Transition Year 
Accomplishment Reports. 

3. Report on Commission Operations by the 
Executive Director. 

Closed to the public: 

Litigation Authorization: General Counsel 
Recommendations 
Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. 

CONTACT PERSON FOR MORE 

information: Treva L McCall. Acting 
Executive Officer, Executive Secretariat, 
at (202) 634-6748. 

This noUce issued January 19.1961. 
is-ui-ti ny 1 -xmi io» tm| 

BILLMO COOC 8570-00-11 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION. 

January 21.1961. 

"FEDERAL REGISTER" CITATION OF 
PREVIOUS announcement: 


PREVIOUSLY ANNOUNCED TIME AND DATE 
OF meetino: 9:30 a.m. (eastern time), 
Tuesday, January 27,1981. 

CHANGE IN THE MEETING: The following 
matter was added to the agenda for the 
open portion of the meeting: 

Notice of Delay in Publication of EEOCs 
Agenda of Significant Regulatory Activity 

A majority of the entire membership of 
the Commission determined by recorded 
vote that the business of the 
Commission required this change and 
that no earlier announcement was 
possible. 

In favor of change: 

Eleanor Holmes Norton. Chair 
Daniel E. Leach. Vice Chair 
Armando M, Rodriguez. Commissioner 
J. Clay Smith. Jr.. Commissioner 
Opposed: None 

CONTACT PERSON FOR MORE 
information: Treva L McCall, Acting 
fcecutive Officer, Executive Secretariat, 
at 202-634-6748. 

This notice issued January 22.1961. 

KLUMQ COOC 5S7O-0O-M 
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FEDERAL RESERVE SYSTEM. 

Board of Governors. 

TIME ANO oate: 10 a.m.. Friday, January 
30.1981. 

place: 20th Street and Constitution 
Avenue NW.. D.C. 20551. 

STATUS: Closed. 
matters to be considered: 

1. Federal Reserve Bank and Branch 
director appointments. 

2. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

3. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board, (202) 452-3204. 

Dated: January 22.1961. 

James McAfee, 

Assistant Secretary of the Board 1 

fS-l»~81 Pik4 1-42-411: 4 55 pm) 

B4ULJNQ COOC 5210-01-41 
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FEDERAL RESERVE SYSTEM. 

Board of Governors. 

"FEDERAL REGISTER" CITATION OF 

previous announcement: Notice 
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forwarded to Federal Register on 
January 19.1981. 

PREVIOUSLY ANNOUNCED TIME AND DATE 

OF the meeting: 10 a.m., Wednesday. 
January 28.1981. 

CHANGES IN the meeting: Addition of 
the following open item(s) to the 
meeting: 

Proposed actions in connection with the 
Executive Branch hiring freeze. 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne. . 
Assistant to the Board (202) 452-3204. 

Dated: January 23.1981. 

James McAfee. 

Assistant Secretary of the Board. 

IS-1M-41 FIW 1-3*411 1:13 pm) 

BILLING COOL S310*01-41 


FEDERAL TRADE COMMISSION. 

time and date: 10 a.m.. Wednesday. 
January 28.1981. 
place: Room 432. Federal Trade 
Commission building. 6th Street and 
Pennsylvania Avenue. N.W., 
Washington, D.C. 20580. 
status: Open. 

matters to be considered: Oral 
Presentation by Interested Parties 
Concerning Proposed TRR on OTC 
Drugs. 

contact person for more 
information: Susan B. Ticknor, Office 
of Public Information (202) 523-3830; 
Recorded Message: (202) 523-3806. 

IS-lU-ll Mod 1-ZMtl: MA pen) 

BILLING COOC S7SO-01-M 
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NATIONAL MEDIATION BOARO. 

TIME AND DATE: 2 p.m., Tuesday. 
February 3,1981. 

place: Board hearing room, eighth floor, 
1425 K Street NW., Washington. D.C. 
status: Open. 

MATTERS TO BE CONSIDERED: 

(1) Ratification of Board actions taken by 
notation voting during the month of January, 

1981. 

(2) Other priority matters which may come 
before the Board for which notice will be 
given at the earliest practicable time. 

SUPPLEMENTARY INFORMATION: Copies 
of the monthly report of the Board's 
notation voting actions will be available 
from the Executive Secretary’s office 
following the meeting. 

CONTACT PERSON FOR MORE 
information: Mr. Rowland K. Quinn. 

Jr.. Executive Secretary: telephone (202) 
523—5920. 


Dated: January 22.1981. 

|S»13»-*1 lllrd 1-23-S1: IIJ* ««) 

BILLING COOL 7550-0t-M 
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[NU-81-31 

NATIONAL TRANSPORTATION SAFETY 
BOARD. 

TIME AND DATE: 9 a.m.. Tuesday. 
February 3,1981. 

place: NTSB board room, National 
Transportation Safety Board. 800 
Independence Avenue, SW., 

Washington. D.C. 20594. 
status: Open. 

MATTERS TO BE CONSIDERED: 

1. Railroad Accident Report —Illinois 
Central Gulf Railroad Company Freight Train 
Derailment. Hazardous Material Release and 
Evacuation. Mauldraugh, Kentucky. July 28, 
I960. 

2. Recommendation to the Federal Aviation 
Administration concerning brake adjustment 
of large tractor trailers. 

3. Proposed Special Study Topic Run-off- 
the Road Accidents on Interstate and other 
UmJted Access Highways. 

4. Proposed Special Study Topic Fatalities 
and in{uries Associated with Riding in Open- 
Cargo Areas of Vehicles. 

CONTACT PERSON FOR MORE 
information: Sharon Flemming, 202- 
472-6022. 

January 23.1981. 

|S-141-4tt FVUtd t-33-01. *45 •«) 

BILLING COOC 4S10-SS-M 
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NUCLEAR REGULATORY COMMISSION. 
date: Wednesday, January 28 and 
Thursday, January 29.1981. 
place: Commissioners conference room, 
1717 H Street NW.. Washington. D.C. 
STATUS: Open/closed. 

MATTERS TO BE CONSIDERED: 

Wednesday, January 28: 

to a.m. 

Discussion of CPU-Federal Tort Claim 
(approximately 1V4 hours, open portions 
may be closed) 

2 p.m. 

Discussion of Policy. Planning and Program 
Guidance for fiscal years 1983-87 
(approximately IVfa hours public meeting) 

Thursday. January 29: 

]0 am. 

Briefing on NFS-Erwin (rescheduled from 
January 23.1981) (approximately lVii hours, 
closed) 

2 p.m. 

1. Discussion of Systematic Safely 
Evaluation of All Currently Operating 


Nuclear Power Reactors (approximately lVfc 
hours, public meeting). 

2 . Affirmation Session (approximately 30 
minutes, public meeting). 

a. Affirmation Items. 

1. Fire Jhotection Rule for Future Plants 
(rescheduled FR 1 122 ). 

2. Draft Bailly Show Cause Order 
(rescheduled FR 1/22) 

b. Discussion and Vote of Above 
Affirmation Items, if required 

AUTOMATIC TELEPHONE ANSWERING 
SERVICE FOR SCHEOULE UPDATE: (202) 

834-1498. Those planning to attend a 
meeting should reverify the status on the 
day of the meeting. 

CONTACT PERSON FOR MORE 
information: Walter Magee (202) 634- 
1410. 

Walter Magee. 

Office of the Secretary. 

January 21.1981. 

(S-1M-41 Fifed 1-33-01; *55 PM.| 

BILLING COOC 7500-01-M 
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NUCLEAR REGULATOR COMMISSION. 
DATE: Week of January 26.1981 
(revised). 

PLACE: Commissioners conference room, 
1717 H Street NW.. Washington. D.C 
status: Open/closed. 

MATTERS TO BE CONSIDERED: Monday, 

January 26: 

2 p.m. 

1. Affirmation of Order in McGuire (approx 
10 minutes, public meeting) (additional item). 

2. Discussion and Vote on Final Rule to 10 
CFR Part 60, "Disposal of High-Level 
Radioactive Wastes in Geologic 
Repositories—Licensing Procedures" (public 
meeting, rescheduled from 1/27). 

Tuesday, January 27: 

20 a.m. 

Discussion of Management-Organization and 
Internal Personnel Matters (dosed, 
rescheduled from 1/22} 

2p.m. 

Briefing on Adequacy of Sequoyah Ignition 
Systems (public meeting, rescheduled from 
1/28) 

Wednesday. January 28 (as 
announced): 

10 a.m. 

Discussion of CPU—Federal Tort Claim 
(open, portions may be closed) 

2 p.m. 

Discussion of Policy. Planning and Program 
Guidance for fiscal year 1983-87 (public 
meeting) 

Thursday. January 29 (revised): 

10 a.m. 

Briefing on NFS-Erwin (closed) 
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tp.m. 

1 Affirmation Session (public meeting). 

Fire Protection Rule for Future Plants, 
b. Draft Bailly Show Cause Order. 

automatic telephone answering 

SERVICE FOR 8CHEDULE UPDATE: 

(202) 634-1498. Those planning to attend 
a meeting should reverify the status on 
the day of the meeting. 

CONTACT PERSON FOR MORE 
information: Walter Magee (202) 834- 

1410. 

ADOfTlONAL INFORMATION: The l/22 
meeting ''Briefing on Information Flow 
Concerning the TMI Accident" was 
continued on 1/23 at 1 p.m.) 

Wsitnr Magee. 

Office of the Secretary. 
js-ir-ti re*d i-i3-sv pm| 

SILLMO coot 75WMM-* 
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SECURITIES EXCHANGE COMMISSION. 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act. Pub. L 94-409. that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of (anuary 26.1981, in Room 
825.500 North Capitol Street 
Washington. D.C. 

Closed meetings will be held on 
Tuesday. January 27,1981. at 10:00 a.m. 
and on Thursday, January 29.1961. 
following the 10:00 a.m. open meeting. 

An open meeting will be held on 
Thursday, (anuary 29,1981 at 10:00 a.m. 

The Commissioners, their legal 
assistants, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meetings. Certain 
staff members who are responsible for 
the calendared matters may be present 
The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, the items to 
be considered at the closed meetings 
may be considered pursuant to one or 
more of the exemptions set forth in 5 
U.S.C 552b(c)(4)(8)(9)(A) and (10) and 17 
CFR 200.402(a)(4)(8)(9)(i) and (10). 

Chairman Williams and 
CommiMioners Loomis. Evans, 

Friedman, and Thomas determined to 
hold the aforesaid meeting in closed 
•cssion. 

The subject matter of the closed 
meeting scheduled for Tuesday, January 
27.1981, at 1(H)0 a.m., will be: 

Formal orders of investigation. 

Litigation matters. 

Subpoena enforcement actions. 

Consideration of amicus participation. 
Freedom of Information Act appeals. 

Ctupicr X proceeding. 

Settlement of administrative proceedings of 
•n enforcement nature. 


Institution of administrative proceeding of an 
enforcement nature. 

Institution of in)unctive action. 

Freedom of Information Act and Privacy Act 
appeals. 

Regulatory matter regarding financial 
Institutions. 

The subject matter of the closed 
meeting scheduled for Thursday, 

January 29.1981, following the 10:00 a.m. 
open meeting, will be: 

Institution of injunctive actions. 

Regulatory matter bearing enforcement 
implications. 

Settlement of administrative proceeding of an 
enforcement nature. 

The subject matter of the open 
meeting scheduled for Thursday. 

January 29.1981, at lOrtO a.m.. will be: 

1. Consideration of whether to issue a 
release requesting comments on proposed 
amendments to Regulation S-K to provide 
revised and standardized requirements for 
presentation of the ratio of earnings to 
combined fixed charges and preferred 
dividends and. if required, the ratio of 
earnings to fixed charges. For further 
information, please contact Rita Gunter at 
(202) 272-2133. 

Z Consideration of whether to amend the 
general organization rule relating to 
delegation of authority to the Director of the 
Division of Corporation Finance concerning 
acceleration requests pursuant to Rule 12g3~ 
2(a)(2) under the Securities Exchange Act of 
1934. For further Information please contact 
Ronald Adee at (202) 272-3250. 

3. Consideration of whether to grant the 
FOIA appeal of Stephen M. Shaw to waive 
search and copying fees in connection with 
Mr. Shaw's request for access to information 
concerning Applied Solar Energy 
Corporation. For further information please 
contact Harlan W. Penn at (202) 272-2454. 

At times changes in commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any. matters have been added, deleted 
or postponed, please contact: Bruce 
Mendelsohn at (202) 272-2091. 

January 22,1981. 

(S-US-SI Plkd !-»-«; 4 4* pea] 

BHJJHQ COOC *010-01-* 









. 














Reader Aids 


Federal Register 

Vol. 46, No. 17 
Tuesday. January 27, 1961 


1 


information and assistance 


PUBLICATIONS 


Cods of Federal Regulations 


CFR Unit 

202-523-3419 


523-3517 

General information. Index, and finding aids 

523-5227 

Incorporation by reference 

523-4534 

Printing schedules and pricing information 

523-3419 

Federal Register 


Corrections 

523-5237 

Daily Issue Unit 

523-5237 

General information, index, and finding aids 

523-5227 

Public Inspection Desk 

633-6930 

Scheduling of documents 

523-3187 

Laws 


Indexes 

523-5282 

Law numbers and dates 

523-5282 


523-5266 

Slip law orders (GPO) 

275-3030 

Presidential Documents 


Executive orders and proclamations 

523-5233 

Public Papers of the President 

523-5235 

Weekly Compilation of Presidential Documents 

523-5235 

Privacy Act Compilation . 

523-3517 

United States Government Manual 

523-5230 

SERVICES 


Agency services 

523-3408 

Automation 

523-3408 

Dial-a-Reg 


Chicago, III. 

312-663-0684 

l*os Angeles, Calif. 

213-688-6694 

Washington, D.G 

202-523-5022 

Magnetic tapes of FR issues and CFR 


volumes (GPO) 

275-2867 

Public briefings: 'The Federal Register— 


Whit It U and How To Use It" 

523-5235 

Public Inspection Desk 

633-6930 

Regulations Writing Seminar 

523-5240 

Special Projects 

523-4534 

Subscription orders and problems (GPO) 

783-3238 

TTY for the deaf 

523-5239 

FEDERAL REGISTER PAGES AND DATES. JANUARY 


1-658™ 



? 

859-1248. 



. 5 

1249-1858... 



6 

1659-2022... 



.,,,7 

2023-2312... 




2313-2588... 



9 

2589-2968... 



12 

2989-3202... 




3203-3488... 



14 

3489-3800... 



15 

3801-4858.. 



16 

<659-5850... 



19 

5851-8862... 



21 

6863-7256 



?? 

7257-7932... 




7933-8432... 




8433-9018... 



.27 


CFR PARTS AFFECTED DURING JANUARY 


At the end of each month, the Office of the Federal Register 
publishes separately a list of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each tide. 


1 CFR 

3...7933 

10-7162 

3 CFR 

Admtnfetrathr* Orders: 
Presidential Determinations 
No. 73-10 of 


January 2. 1973 
(Amended by 
Presidential 
Determination 81-1 
of December 31, 

1980)—---*— 

No. 81-1 of 

December 31, 

1980. 

— 3491 

3491 

Executive Orders: 

April 30, 1919 
(Revoked by 

PLO 5812). 

1396 (Revoked in part 
by PLO 5808)..__ 

.6944 

*—6942 

1713 (Revoked by 

PLO 5815). 

— 6945 

4096 (Revoked by 

PLO 5646)... 

5118 (Revoked by 

PLO 5824)_ 

-7346 

— 6948 

5864 (Revoked by 

PLO 5817)_ 

— 6946 

11063 (Amended by 

EO 12259). « 

— 1253 

— 1251 

11145 (See EO 

12256).. 

11157 (Amended by 

12274)._ 

11183 (See EO 

12258). 

— 5655 

.1251 

11267 (See EO 

12258). 

1251 

11562 (See EO 

12258).. 

— 1251 

11776 (See EO 

122581 

1251 

11880 (Amended 

EO 12267).-..1251,4669 

11922 (See EO 

122581 1261 

11970 (See EO 

12258). 

-1251 

12022 (Revoked by 

EO 12258).. 

— 1251 

12050 (See EO 

12258).. 

— 1251 

12054 (Revoked by 

EO 12258)_ 

-1251 

12059 (See EO 

1251 

12061 (Revoked by 

EO 12258).. 

-1251 


12063 (Revoked by 


EO 12258)..1251 

12064 (See EO 

12258)...1251 

12078 (Revoked by 

EO 12258). 1251 

12064 (See EO 

12258)-1251 

12093 (Revoked by 

EO 12258)...._—_1251 

12103 (Revoked by 

EO 12258)_-_1251 

12110 (Superseded by 
EO 12258). 1251 

12130 (Revoked by 

EO 12258). 1251 

12131 (See EO 

12258).—_ 1251 

12135 (See EO 

12271)_^4867 

12137(See EO 

12250)- 1251 

12157 (Revoked by 

EO 12258)__—1251 

12160 (Amended by 


EO 12265).....—,4665 

12170 (See EO 12276. 

12277, 12278. 12279. 

12260, 12281, 12282, 

12263. 12264).7913, 

7915,7917,7919,7921, 


7929 

12190 (See EO 
12258)—. 1251 

12195 (Revoked by 

EO 12258). 1251 

12196 (See EO 

12258). 1251 

12205 (Revoked In 


pari by EO 12282)..— 7925 

12211 (Revoked in 
part by EO 12282: see 
EO 12276, 12277, 

12278, 12279. 12280. 

12281, 12263. 


12284)--7913 


7915, 7917.7919.7921. 
7923.7925. 7927. 7929 
12216 (See EO 

122581 . 1261 

12258_ 

_,1251 

12258 (Amended by 

EO 12271)_ 

12259 . 

_4677 

1253 

12260. 

1653 

12261_ 

.—..2023 

12262 

.2313 

12263 

.2315 

12264. 

4659 

12265 

4665 

12266.. 

. 4667 

12267. 

. 4669 

12268. 













































































































ii 


12269—. 

12270 _ 

12271 _ 

12272—. 

12273 . 

12274 _ 


Federal Register / VoL 46, No. 17 / Tuesday. January 27, 1981 / Reader Aids 


.4673 

.4675 

.4677 

.5853 


5854 

.5855 


12275.- 


.5857 


12276._ 

12277. 

12278.__ 

12279._ 

12280.... 

12281. 

12282.. 

12283.. 

12284. 

12285.. 


Proclamation*; 

4600 (Revoked by 

Proc 4812)_ 

4667 (See 

Proc 4813)_... 

4702 (Revoked m part 

by EO 12282).~ 

4707 (Amended by 
Proc. - 
4750 (See 
Proc. 4813).... 

4811 _ 

4812 .. 

4813............. 

4814. 


_7913 

_7915 

_7917 

_7919 

_7921 

-_7923 

.7925 
.7927 
.7929 
.7931 


4815_ 

4818_ 

4817_ 


-1249 

.3489 

.7925 


.3489 

_1 

.1249 

.3489 

.3801 

.3803 

-4679 

.5851 


5 CFR 

351..—..— _a._ 3805 

352_ 8433 

531_2317 

550—. 2323 

738_ 2582 

1203._ r __2328 

Proposed Rules: 

293._8529 

359_ 3903 


715.. 

7 CFR 

Ch. XVIII..... 

Ch XXXI. 

Subtitle A— 

2 —.- 


.1278 


-.4681 


_2971 

-.2328 

.2969.3203 
_1659 


27_ 

180. 

210 . 

215.— 

220 .. 

225 -. 


_3203 

_-_2328 

.3. 2329. 3812 

. .3. 2329 

-.2329.3812 

6266 


226. 

230-. 

235. 

245. 

246. 

247. 

250. 


.4.3814 

_2329 

2329, 3812 

-■«w,».«»-m .3814 

.7846 
.6338 


271 _ 

272 .1421. 

273.___ 



_2331 

__ 1421. 7257 

2332. 4622, 6310. 

7257 

1421, 3194. 4622 
1421, 2332. 6310 
7257 
2336. 7257 
8922 


725.. . 

905.. . 
907- 


_—_1661 

.3816. 7266. 7933 

_2970 

_2971 

_5859 


910-5, 6, 

- ■ 

917 
982 
1484 . 


2025, 3493, 5859, 
6863.8435 
2336. 4681. 7266 
1662 
1662 
.... 2337 
5860 


1486.. 

1701.. 

1900.. . 

1942. 

1945.. 

2851 — 

2852- 

2855.. 

2856. 


_ 5860 

. 6. 2971 
— 3817 

_ 8435 

_ 2589 

_ 1257 

• 3624 

......_7 

„,7 


*030—.- 

2859_ 

2870_ 

——-- 1 C.O! 

_7 

..7 

Proposed Rules: 

210—.- 

_3903-3905 

220. 

_ _3905 

248.. 

_7078 

271_ 

272—. 

..—.4642 

.4642, 7748 

273._ 

_4642, 7748 

274...— 

4642. 7748. 

278 .—.. 4642. 7740 

280. 

.8923 

411_ 

—_3536 

420... 

3536 

421.. 

3221 

422.-__ 

.3530 

423.. 

425 , .. ITirrlltT 

.3539 

.3222 

426 

.3223 

427_ 

_3224 

428 

3540 

431. 

.3226 

432__ 

__3229 

433.-. 

.3232 

434_— 

_3233 

435. 

.3234 

436. 

.3235 

437_ 

_3236 

438-_— 

_3540 

007. 

.4936 

908 . 

_4038 

979-... 

982.. 

_2064 

__2822 

987___ 

_1742 

991_ 

-.v_3541 

1040- 

-1279, 6973 


_~_6533 

___ 2630 

__6973 

.3027, 3906-3906, 7387 
_ 7387 


1065- 

1421.. 
1430. 

1701.. 

1804 


1901.. 

1940. 


__2900 

_2900 


. 2590. 4856 

_4856. 7267 

.3493 
.3493 
.2025 
.5861 


.5861 


78.. 

.7934 

82.. 

. 859. 6863 

307—___ 

_1258 

319... .. 

__1257 

331. 

2338 

350_ 

_1258 

351_ 

_ 1258 

354.—...— 

_1258 

355__ 

_1258 

362____ 

_1258 


.1258 

, in T 1I , 

Prcpor^d Rule#: 

317 ... . 

_7387 

318.. 

__1288 

381.-. 

1286. 7387 

10 CFR 


25— 


_8436 

...2025, 4858 


. 

?10 

...—— C9M 

4860 

211 

—..3368. 5722 

212._1246. 3827, 5864. 7776 

456.. 

1616 

490 

A30fl 

719 . 

_2971 

903 

.6864 

1020_ 

_. _2971 

Proposed Rules: 

Ch. 1. 

.. -1742, 7388 

30_ 

_3908 

31. 

...3908 

9» rr 

_ _3906 

50_ 

. ..3541 


..71 

211 

.6014 

212__1287 

450_ 

_2522. 8996-9005 

458__ 

...4482 

459_ 

__8016 


.8252 


.5514 


12 CFR 

9. 

e; A4 

ii 

6665 

205 

2Q72 

201-.___ 

_2026 

211_-_ 

.... 2027. 8437 

225 

.2026 

?26 

.1662 

262 

5861 

265.1683. 2027, 5861-5863 

341.—_ 

——2974 

400.- _ 

_1132 

523_- 

_2029 

541_ 

.8438 

545.— 

_8438 

701.—___ 

_7934 

Proposed Rules: 

8.— 

_—..3237 

545___ 

_3909 

701_ 

_—920, 922 

741__ 

_-_922 

13 CFR 

101. 

_10. 8441 

121__-. 

.2591 

305—_-. 

_859 

309—. 

_859 

Proposed Rules: 

113. 

__931 

122. 

.4937 


14 CFR 

1-..—2280 

21-... 3494 

39....-14-17, 

861-887,2030.7934 
2031.2594.3495-3498, 
4862-4866 
71.— 18, 402. 868, 2032, 2595 
2596,2967.4866, 7935 

73_18. 402. 868. 2967, 3499 

75._402. 868, 2596, 2967 

91-19, 2280 

93-3499 

97- .1 .2033 

107. 3782 

.3782 


135—— 
150_ 


. 2280. 3782. 5500 

-3782, 7936 

-3782,5500 

■•8316 


-3499 

. 1664, 7268 

298.. 8444 

389_8444 

Proposed Rules: 

Ch. I_4944 

21_931.3775, 8347 

36_—_931 

39_—.3543 

45 _ 3775 

67 . 75 

71_932, 2065, 2068. 2630, 

3544,4945-4948.6974 
91_ 76 


91__932, 933. 8028 

121_78, 5484, 5506 

125_ 76 

135._76. 5484, 5506 

139. 6975 

145.—..5484 

.5484 

o^4 

250_*_1.8561 

296.. . 

297.. . 

298-.-. 

15 CFR 

Subtitle A.. 

19_ 

368.-.—_ 

370- 

371. 

372- 


..2339 


_1574 

_868 

_868 

....20, 1665, 5864 
_868 


373 _868. 1665 

374 _—20. 5864 

378.__ 1665 

377....5865 


378.. . 

379.. 


.868, 1258, 1665 

_1258. 1665 

_7836.7942 

_7946 


Proposed Rules: 

Subtitle A- 

Ch. IX_ 

78 _ 


_8566 

_8566 

_8910 

_8910 

_8910 

-.7214, 7244 


16 CFR 

13._2034, 2035, 8445 

305__2974,3629 



























































































































































































































Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Reader AJd 9 


iii 


1 * 1 ?. 

.3203 

Pro<>o»*d Rul#* 

13-...- 2355-2361, 3544, 6014. 

7390,8567 
in . 935 

450 ,...e.e~*ee*~s 

_3547 

453 . . 

__6978 

1307.. 

_3034 

1307 .. 

_3034 

1307 rt"t 

.3034 

1406.. 

.6016 

17 CFR 


1 .- 

. _21 

200 . 

.7951 

231 

.3500. 8446 

2 . 

.. 1665 

241 .. 

_3204 

249 

.2339 

249b. 

..1665 

250 .. 

....... 2035, 5867 

26l -_.se_ 

.3500 

270 6879 688 ? 6884 

PropoMd Rule* 

7.-_ 

___.3027 

210 .. 

...... 1288 

22 fl...„. 

.78 

230-. 

78. 2631.2637 
__78 

231.. 

239. 

_70. 2637 

240.. 

78, 1288, 8568 
..78 

241. 

249. 

....78 

18 CFR 


260. 

..6885 

271. 

_2975. 6901 


8901 ft484 

282.1666, 2036. 3830. 4867 

290... 

PropoMd Ruteac 

4 ____ 

... 


3909 

111 hrl 

17*3 

260.™. 

1744 

271_ 

. 941 8568 

375. .. 

1291 

430.. 

23 

19 CFR 

4 __ 

..4868 

152._ 

..2597 

353_ 

..1667 

355_ 

.3500 

20 CFR 

404.. 


418— 4869. 5870. 6903. 7269 

601___ _ 77ft. 

eo 2 ..._. 

7764 

603.. 

7784 

804 __ 

. 7764 

814.„_ 

7270 

615__ 

2976 

653-- 

7764 

655_ 

___ 456Q 

658_ 

3830 

658—.. 

7764 

876_ 

7000 7000 

677-^.,.... _ 7000 

678_.. 

.. 7822 

879.. ... 

7 HOO 

^<*>(>••<1 RkSss 


404._2093, 3547, 4584, 8569 

416.2093, 3547. 4584, 4949. 

7893 



656 . 

3910 

675. 

.7395, 9008 

676._ 

702. 

_7395, 9008 

8590 

726... 

730. 

_8569 

AA«U 

21 CFR 

Ch. 1 . 

5«_ 

.8454 

...,8454 

7 _- . 

10 _ _ 

.8454 

.8454 

1 Z--- 

_8454 


14™-8454 

16.-8958 


1#_8454 

20 - 8454 

21 . 8454 

25- 8454 

50™..8842, 8979 

58- 8958 

71-8942 

74™_8461 

109.. 8454 

110_ 8454 

148. 8462 

145-2339 

171_8942 

17fc-8465 

178._ 8466 

178._27. 2341, 3830. 7271 

180_ 8942 

201-2977.7271 

203--28. 1259 

310-—™8942 

312.-8942 

314- 8942 

320- 8942 

330.-8454. 8942 

361--8942 

430.. .-.2979, 2987. 3831. 3835, 

8942 

431-28.8942 

436—2979. 2987, 2989. 3831. 

3835.3838.7273 

442 .2991. 2992. 3831 

444.2979. 2987. 2994. 7273 

446- 3835. 7273 

449- 7274 

452 - 2995 

453 ---2996. 3838 

509 --—--8454 

510 -1260. 3834. 7273, 8454 

620--1259. 1260 

522.-30. 2998 7273. 

846 7 

524-1261. 8467 

540.-8467 

658- 31. 3834. 3841. 3842 

601-2998.8942 

630_8942 

808- 8454 

81£_ 8942 

813- 8042 

1003- ..8942 

1010-8454. 8942 

1030.. .-. 8454 

1240- -...8454 

1250- 8454 


Proposed Rut#t 


20 - 

101 

.ovov 

-2364, 3029, 3030 

..2364 

161_ 

__7397 

207.....S... 

___2456 

210 . 

.2456 


225 - 2456 

226 --2456 

310™-2365. 3030 


436. 

.1298 

501. 

.2456 

510. 

.2456 

514. 

. 2456 

558. 

..2456 

601_ 

. -..4634 

803. 

2364 

876_ 

_7562-7639 

899.. 

3029. 3030 

1020_«... 

. ..111 

1308. 

....-943 


22 CFR 


2 ._ 

..._,...6358 

3___ 

_6358 


___6358 

1 B 

__2608 

51™_ .. _ 

306_._ 

___1611 

1300.__ 

_7952 

Rropot+d Rut** 

17___ 

_3547 

41. 

.2365 


23 CFR 


Ch. I-32 


450_ 

_5702 

630.. 

. 5702 

655_ 

-2038 

656... 

.2298 


770_ 8426 


1217-32. 7953 

Proposed Rules: 

625-1228, 2020. 2093 

630- 943 

655.-2020. 2093 

1221-2097 

24 CFR 

200._2343 

201-4872 

241™_3842 

300.-1261 

510- 3503 

885- 3843 

PropoHd Rules: 

114 - 3030 

25 CFR 

52 -1668 

53 ---1674 

256.-----4873 

Proposed Rut**: 

115 -2366 

251- 1296 

266. 33 

260- 944 

26 CFR 

1-1676-1719, 3504.3912. 

6909.6911.6918.6923. 
6924,7275.7287 
7. 6924 


20.-7296 

25-6926. 7298 

31--—____3504 

48---2998 

54- 6931 

ISO-__4873 

154. 2042 

301_6926 

Proposed Rules: 

1..... 112. 114. 116. 1744. 1753. 
6018.6019.7397.7401 

26.--- 120 

48-129 

51— . 1754, 3580. 4950 

27 CFR 

4- 1725 

19- 2999 

70_ 2999 

211 _6469 

212 . 6469 

240- 2999 

• 245- 2999 

250- 2999 

270- 2999 

275.-2999 

Proposed Rules: 

6 .-7402 

28 CFR 

0—. 3843 

16- 3509 

19- 7953 

40- 3843 

51 - 870 

61—-™-7953 

Proposed Rules: 

59- 1302 

524- 2962 

544 . 2962 

545 - 2962 

547-2962 

29 CFR 

1 -4306 

g 34 

4. ’-4320, 4888. 5676 

5. -4380 

6 - 4396 

541-3010 

778.. 7308 

1620-,.4888 

1903. -.3852 

1910_ 4034. 4078.6134 

1952.-.3661-3863 

1990. 4889. 5878 

2520.- 1261. 1265, 5882 

2530...-_8894 

2550. 1266. 7320 

2580. 6862 

2603—-7958 

2604. 4693 

2607- 7958 

2609- 7323 

2610.-3509 

2652.™. 4894 

Propo6#d Rut** 

2 --.7392 

8 . —4961, 6019 

225- 7756 

530- 3916 

1603-- 3918 

1906-——_ 7392 

1910..3916, 4182, 4412, 

7692 

























































































































































































































iv 


Federal Register / Vol. 46. No. 17 / Tuesday. January 27, 1981 / Reader Aids 


1918a 

41R9 

231.- 

.4536 

642_ 

_._6032 

1 QA? 

3919 

300 . 

— 3805. 4912. 5480 

643..~. 

_8032 

1055 

3919 

305. 

_—..5372 

644. 

..8032 


740? 

307 

..5372 

645. 

.8032 

* ........ ....... 

9 C 1 A 

A571 

309 

5372 

646. 

.8032 

ocon 

13A4 

315 — 

_ _5372 

649. 

.3239 

cacU->... 

ftQftfi 

318. 

.5372 

668 . 

..8032 

Z5>»Jv—.................. 


32? 

.. 4913 

674_ 

_5295.8032 

30 CFR 

Ch. VIL. —. 

90. 

•yn/\ 


324 

.5372 

675_ 

__5295, 8032 

_2043 

_5885 

700? 

33? 

3208 

676_ 

_5295, 6032 

330.- 

361. 

_5372 

.5522 

682.. 

683_ 

..—. 3922, 8032 

_4956, 8032 

/Uv... 

716. 

732—.-- 

765_-. 

Q 1 C 

_7208, 7894 

_7906 

—_-7894 

_5885 

_5892 

_4902 

roQQ 

365!.,!.-. 

366—— 
369 -. 

_5416 

.5522 

_..5410 

.5416 

690. 

692. 

791 __ 

792._ 

.8032 

_8032 

.4991 

._.4991 

91D—.................... 

816- 

936_ 

370. 

371-. 

372. 

.5416.5522 

.5416 

.5416 

793 . 

794 . 

36 CFR 

.4991 

.4991 

944————. 

948. 

—— «X> 0 » 

.5915. 7324 

373. 

.5416 


Proposed Rutam: 

.6982 

374 - 

375 

_5416 

___5416 

219- 

223_ 

.-.—-- 73Z7 

__2611 

715.. 

<170 

5416 

1190_ 

__4270 

731___ 

.6997 

?7Q 

5416 


DuIm. 

732. ... 

.6997 

q<vc 

5416 

Propo^d 

*7 

1312 1313 

816. 

.6982 

408 

3207 5372 

iq 

5642 

817. 

.6982 

4?4 

5372 

9A1 

1758 

901--- 

-_1306 

6 ?fi 

.5372 

262.... 

on i 

____1758 

913. 

.3238, 4951 

4?7 

.... 5372 

__**... ; 5570 

914™- 

.1309 


3378 

OU 1 ....mm 

4 0 4 C 

5566 

915. 

.2366 

COQ 

3387 

\c ID—. 


917. 

.3030 

JW®. ——— 

AO A 

5372 

37 CFR 


918. 

.3238 

643 

... 5372 


2611 

936. 

.2369 

£44 

537? 

1 mimmumm 

CQOi 

942. 

.1309 

OM..........— 

645 

.5372 

2 —... 

• 

884 

044- 

_ ..946 

646.— 

649— 

.5372 

307 

ftftl 

048.-- 

_1311,3560 

...3394 

3AA 

892 

31 CFR 


R74 

.5238, 6322 




675 . 

.5238. 6322 

nwn. 

« occo moo cnrti 

51 ------- 

_ 1120 

676.. 

682_ 

_5238. 6322 

_ 3866. 3871.6322 

I wimwww 

«7 IW, 1 

32 CFR 


38 CFR 



683 

.6322 


Ch. t_ - 

.2344 

690 

5320, 6322 

r rapam nutti; 

286f. - 

—..880 

726. 

.-.5372 

q..N».N W N 


. 

.881 

735 . 

_____ 3873 

c . 


372a . 

. 5956 

740 

5372 

39 CFR 

8 4 8 


706. - 

_ 5962 

• ■tv*. 

753 . 

4606 

qc coin 

Proposed Rule*: 


757 _ 

_ 3877 

1 1 1 -... 

OOO 

i f cttrrrtTT—q——V */*tv 

807 

Ch. XVI .. 

556 . 

AQQfi 

. 3561 

PropoMd Rutec 

Subtitle A. _ 3920 

PropoMd RuW* 

888 

33 CFR 


64 __ 

_ 7002 

1 1 1........ 

3001 

_952 


104. 

. . 4954 



40 .-_ 

-. 4912 

200 

.5238 

40 CFR 


117 

_ 2043 

201 

. 5236 

5062 

157 .—- 

- . 3510 

P?9 

.7206 


. .3364 

3017 

162. —-- 

... —.7959 

322. __ 

_ 4955 

6 _ 

181_ 

. 3514 

386™ 

..4965 

JU. . 

35_ 

_7327 

1267 7182 

183. 

.-3514 

OCQ 

..6438 

PropoMd Rul#* 
i 


370™_ 

...5438 

3 1 —. 


046 

371— 

.5436 

Dc.JD, Jv, Wio, 

OQOO iQlfi AQIfi AQAA. 

87 

.8030 

372~_ 

_.5436 


5980,6941.8471-6481 
_7961. 8491, 8492 

ft? 

..946 

373-_ 

...5436 

55 __ 

117 2120. 2652. 4953 

374__ 

...5438 

31 

Z_099, 3883. 0495 

161.. 

.946 

376 

.5436 

86 . 

_^1590, 1599, 1603 



378_ 

. .5436 

37 

..2044 

34 CFR 


379...._ 

..5436 


2045 2344, 2802. 

75 

.. 3205 

540__ 

..4560 


7668 

78 

881 

541. 

. 4560 

123_1727. 3207. 3517. 5816. 

104 

— 4912 


_0032 


7964,8298.8312 

pon 

MM 

606. _— 

.. . . 6032 

160. 

.2344 

ftW.. 

201—. 

m_I 5136 

617_ 

_4956 

162.— 

_2008, 5696 

2ii 

. . 5372 

616 _ 

_..... 4956 

180 _ 

.. 3018, 5980. 5981 


5372 

619 _ 

_ _ 4956 

205 . 

. —.4810.8497 

c I g—. 

99^1 

7196 

fl?o _ 

.. 4956 

257 _ 

... 3021 

230 . 

. 4536 

621 _ 

___ 4956 

261. _ 

_ 4614 


262™—. 6395 

264 - 2802, 7666. 8395 

265 - 2802. 7666, 6395 

401-22M 

429 - .6260 

762- 5961 


Propotad Rutoc 

Ch. L-3032, 3406 


Ch. V 

t— — - .. 2559 

? 1T _ 

lllt - Tt - Tr . 2306 

12 

2306 

' 

7 1 93 


62.- 133, 953, 1314-1316. 

1760,1761,3569.3923. 
3924,6021,7004.7005, 
7007, 7008.8575-8586 


66 ...2655 

60_1102, 1136, 1317. 8033, 


8352 8587 

61_1165, 1318.3033 

81_._.—7009, 8588 

85 _„_8982 

86 _1910,5001.5838 

123.......-.954. 2120, 3924, 

8589 


136.-... _~_3033 

100. __5003 

192. _-.2556 

264- _-__2893, 7684 


406..... 

___ 2544 

410. 

.8590 

420_ 

..1856 


430 __1430, 2389 

431 _1430, 2369 

434 _3136 

466 ..2934 

466 ....-.8860 


721 II_ 

...6021 

762. 

.6019 

763_ 

..3033. 7011.8200 

772. • 

_8992 


41 CFR 

Ch. 1..3519 

Ch. 101 _1731.3021,7962 


1-3. 

T ... 7968 

1-4 

...1196 

1-15_ 

.._ 7968 


..908 

5 - 1 A 

-911 

PU60 __900 

5A-1. 

..5982 

5A-2 

...5982 

5A-6. 

_906 

5A-7_ 

„„„_7981 

5A-14 

„_911 

5A-16 

_7981 

5 a -fin 

_900 

5R-fin 

.-..900 

14-1 

,,,.7327.7984 

14-2 

1730. 7964 

14 .3 

.. 7964 

14-4 

_7964 

14-7 

. 7984 

14-16._ 

. 7984 

^4_19 

__7984 

14-26.- 

„... 7984 

14-30 

.7984 

29-70 

„.3891 

60-1. 

~T 3892.7332 

60-2.— 

_7332 

60-4.. 

_7332 

























































































































































































































































Federal Register / Yol. 46, No. 17 / Tuesday, January 27, 1981 / Reader Aids 


v 


g 0-20 . 

..~.7332 

60-30..._ 

_— 7332 

tt-SO ..... 


60-250_ 

_,_ - 7332 

60-741- 

_7332 


101-20_ 3523 

101-26- 3024 

101-35-1213 


101-38...— 

..1213, 8513 

101-37.— 

_- 7983 

101-38. 

__3023 


105-60-6513 

Propossd Rule* 


Wl. 1 

9-15— 

_955 

9-50. 

.959 

60-20..._ 

..3916 

101-11_ 

.3239, 3240 


42 CFR 


52_4910 


no_ 

_6354 

435_ 

_6903 

442_ 



Propossd Ruton: 


36..Lm» 1318 


54c_ 

_7176 

122 ._- 

___7166 

401.-. 

.........6296 


405.959. 3794, 5006, 

7408 

442_ 7408 


433.. 

7011 

435...-__ 

..... 5006 

441__ r ._. 

_5003 

481 . 

.959 

482 

.959 


483-7408 


43 CFR 


4__, , ,._ 

.6942. 7334 

9.... 

—_5772 

2090..-.-_ 

5794 

2091 ___ 

_ 1034 

2200... 

.1634 

2210. 

.1634 

2220.. 

__ 1634 

2230.. 

1634 

2240. 

.1634 

2250__ 


2260. 

1634 

2270.. 

1634 

2300.. 


2310.- 


7320.. 

5794 

2340..-_ 

.5794 

2350_ 

.5794 

2920_ 

_-5772 

4100. 

.5784, 7350 

Proposed Rules: 

4 . 

....-..-..3242 

426.Z“T 



Und Ordsrs: 

656 (Revoked by 


”09 (Revoked by 

PIO 5849).„.... 

,7347 

”65 (Revoked by 

PLO 5831). 

.7341 


1169 (Revoked by 


PLO 5821).. 

1175 (Revoked In part 
and amended by 

PLO 5632).. 

...6947 

.-7341 

.-7347 

...2047 

... 7345 

1256 (Revoked by 

PLO 5848).— 

1362 (Revoked by 

PLO 5799). 

1438 (Revoked by 

PLO 5641)_ 

1867 (Revoked in part 

by PLO 5839)_ 

2013 (Amended by 
by PLO 5825)_ 

...7344 

...7338 

2112 (Amended by 

PLO 5616).. 

...6945 

2307 (Revoked by 

P( O 5798) 

2046 

2964 (Revoked by 

PLO 5829)... 

-7340 

3040 (Amended by 

PLO 5837)_ 

-7343 

3837 (Revoked by 

PLO 5819)_ 

-6946 

3069 (Revoked by 

Pin Mift) 

.6946 

3917 (Partially revoked 
by PLO 5802)_ 

-.2047 


4849 (Partially revoked 


by PLO 5790)_ 

4863 (Revoked by 

PLO 5806)... 

.2047 

.2348 

5791... 

.2613 


5797_2046, 6942 


— 2046 

.►...2047 


5800. 

.1734 

5001. 

... .1734 

5802. 

.2047 

5803—. 

1734 

5804. 

2047 

5805.. 

.2048 

5806 

2348 

5808. 

.0942 

5609. 

.6943 

5810. 

_6943 

5811_ 

8044 

5812.__ 

__6944 

5813__ 

.. 6944 

5814_ 

_6945 

5815_ 

__6945 

5816. 

.6945 

5817 

6946 

5818. 

._.6946 

5819..—.. 

..6948 

5820. 

.. 8947 

5621_ 

__6947 

5622...._ 

_._6947 

5823_ 

__„_6948 

5824 

.6948 

5825_ 

_7338 

5826 7338 

5827 

. 7339 

5828_ 

__7340 

5829. 

.734Q 

5830_ 

_7341 

5831_ 

__.™,.7341 

5832.. 

__7341 

5833.—. 

. 7342 

5834. 

_,_7342 

5835. 

.7342 

5836. 

. 7343 

5837_ 

.....7343 

5838. 

—.7343 


5839 _ 

_7344 

5840—... 

_,...7344 

5841-_ 

. .7345 

5842_ 

_7345 

5843. 

.7345 

5844_ 

_7346 

5845 . 

7346 

5646 

7346 

5847 

TI . TT ;. 7347 

5848 

7347 

5649_ 

_ 7347 

5650 . 

7343 

5851 . 

_ 7340 

5652 . 

7349 

5853. 

7349 

5854 

.0520 

5655 _ 

_ 8520 

44 CFR 

Ch. L. . 

.1270 


10- 2049 

59 -1273 

60 _1273 


7350. 7352, 7353 

65-—1274. 1736, 7356. 

7365,7366 

67_1275. 7366-7368, 7967, 

7996 

332-2349 


Proposed Rules: 

67_1319. 7408-7411.8034 

8047.8048 

45 CFR 

46.-8366 

73-7368 

95.-3527 

126_.___8518 

233- 4919 

304_1275, 6949 

1012._ 5620 

1060- 6950 

1067-1234 

1069_ 4919 

1213_ 6951 

1225_ 1608 


1232.~ 

. —.6951 

1300_ 

_4921 


1398._6903 


Proposed Rules: 


16._ 

_1644 

74—_—, 

_1644 

95. 

.7011 

205 . 

.7011 

232._ 

_7011 

301___ 

_—1319 

302._-_ 

__1321, 7011 

303... 

_1321 

304.™_ 

.7011 

1012._ 

.5632 

1062._-_ 

.961 

1392.. 

_7246 

1393.. 

_7246 

1395. 

.7011 

1396. 

.7246 

1397. 

.7246 


46 CFR 


225._913 


286_Z 

I_Z 913 

291_ 

-913 


502_ 

-_1276 

Propossd Rules: 

108. 


381_ 

rm 

...— 2970 

401 

2656 

503. 

8250 

524. 

___5006 

537. 

___8599 

47 CFR 

Ch. U 

..6951 

0. 

.2352 

1_ 

•3800 

2.. 

.. .3696 

15. 

4923. 4925 

64 

.5964 

73. 

.3530, 3531, 3697, 6970 

9C 

3896 

Propossd Rules: 

Ch. 1- 

-3925-3939.5006 

^. 

5009, 5011 

22. 

-5011 

25. 

_ _3250 

63— 

...6025 

73—— 

.3573-3575, 3939, 5011, 


7014.8048,6600 

re¬ 

_6025 

el_ 

---3939 


90_5011 


46 CFR 


Propossd Rules: 


42___ 

.8055 


49 CFR 

Subtitle A_2352 

1 -6012 


171- 

___5296 

172... 

_5296 

173- 

_5298, 8005 

177- 

.-5298 


179._8005 

201. 2613 

397_6318 

512—. 2049 

525-2063 

537.. .._2063 

655_2063 

571_2064. 2610 

577_6071 

623_ 8426 

635_5476 

639_ 5480 

642_ 5820 

660.. ._5808 

845_3532 

1002 _ 2294, 2295. 8524 

1003 _ 2294, 4926, 8524 

1011_2294. 3532. 8524 

1014-8525 

1033 ... 1738. 3218. 3533, 3534 

4934 

1100_ 2294, 4926.8524 


1137_ 

___2294 

1331_ 

_2295, 6971.7385 


Proposed Rules: 


Ch. V-6012 


23._ 

...960 

100-199.. 

. 8055 

172.. 

. .2121, 2128 

173_ 

___2121. 2126 

175 . 

.2126 

178. 

.2126 









































































































































































































vi_Federal Register / Vol. 46. No. 17 / Tuesday, lanuary 27,1981 / Reader Aids 




17#- 2123 

102.-39 

196..39. 2130 

397- 9186 

631_ 5022.8056 

633.. 8056 

571—_40.55. 2132.2136, 

7015.8062.8066.8067. 

8070 

675._8063 

604ZZZZZZ_6394 

638_ 6334. 7031 

641_6832 

880.. ...._6815 

1039._ 134 

1068-3941 

1100_ 8601 

1109- 3942 

1201_1323. 2146 

1208.-1323 

1207 _1323 

1208 -1323 

1209 -1323 

1210 -1323 

1241_2146 

1300._1324 

1301- 1324 

1303.. ..- 1324 

1305. 1324 

1310_—.9604 

68 cm 

17_3178. 3184, 3361. 5730 

20- 913. 916. 2076. 8525 

32 _8013 

33 _ 917. 916. 2078. 2352. 

3218 

260---68 

289_ 3025. 8012 

296_ 2302.3534 

611_1738.2079.2081. 

- 7385.7386 

862_1740.3534 

PropoMd Rutes: 

17_3188 

__8668 

218_ 1761, 2153 

230_ 3942 

611_ 2153.2154. 7034 

643_2153 


... 2154 





















































































Federal Register / Vol. 46, No. 17 / Tuesday. January 27. 1981 / Reader Aids 


vii 


agency publication on assigned days of the week 

lolowmo agencies have agreed to publish aS This o a voluntary program (See OFR NOTICE 

doo/Twes on two assigned days of the week 41 FR 32914, August 6, 1976 ) 

(HADndsy/Thundsy or Tuesday/Friday), 

• 


TuMd«r Wwdr**d«y 

Thursday 

Friday 

dot/secretary 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

OOT/COAST GUARD 

USOA/FNS 

DOT/COAST GUARD 

USDA/FNS 

0OT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USOA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT U-TSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SISDC 


DOT/SLSDC 


OOT/UMTA 


DOT/UMTA 


CSA 


CSA 


Documents normally scheduled for publication on a day that will be a 

Federal holiday will be published the next work day following the hofcday. 
Comments on this program are still invited. 

Comments should be submitted to the Dayof-the-Week Program Coorcfcnator. 
Office of the Federal Register, National Archives and Records Service, 

General Services Administration, Washington, D.C. 20408 

NOTE; At of September 2, 1980, documents from 
the Animal and Plant Health Inspection Service. 
Department of Agriculture, will no longer be 
assigned to the Tuesday/Friday publication 
schedule. 


REMINDERS - THE FEDERAL REGISTER: WHAT IT IS 

_ AND HOW TO USE IT 


The “remmders" below identify documents that appeared in issues of 
Bw Federal Register 15 days or more ago. Inclusion or exclusion from 
fw Its! has no legal significance. 

Rules Going Into Effect Today 

INTERIOR DEPARTMENT 

Land Management Bureau— 

•6495 12-31-60 / New Mexico; revocation of Public Land Order 

3796, lands In the Hueco-Bolson Area 

List of Public Laws 

Note: No public bills which have become law were received by ihe 
Office of the Federal Register for inclusion in today's List of Public 

Law*. 

A complete listing for the second session of the 96th Congress is 
published in the Reader Aid section of the issue of |anuary 7.1981. 


FOR: Any person who uses the Federal Register and 

Code of Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public briefings (approximately ZV» hours) 
to present: 

1. The regulatory process, with a focus on the 
Federal, Register system and the public's role 
in the development of regulations. 

2. The relationship between Federal Register 
and the Code of Federal Regulations. 

3. The important elements of typical Federal 
Register documents. 

4. An introduction to the finding aids of the 
FR/CFR system. 

WHY: To provide the public with access to 

Information necessary to research Federal 
agency regulations which directly affect 
them, as part of the General Services 
Administration's efforts to encourage public 
participation in Government actions. There 
will be no discussion of specific agency 
regulations. 

WHEN: February 13 and 27; March 13 and 27: at 6 a.m. 
(identical sessions). 

WHERE: Office of the Federal Register. Room 9409. 

1100 L Street NW.. Washington, D C. 
RESERVATIONS: Call King Banks. Workshop 
Coordinator, 202-823-5235. 
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The authentic text behind the news 


The 

Weekly 

Compilation of 
PRESIDENTIAL 
DOCUMENTS 


Jimmy Carter 


This unique service provides up-to-date 
information on Presidential policies and 
announcements. It contains the full text 
of the President's public speeches, 
statements, messages to Congress, news 
conferences, personnel appointments 
and nominations, and other Presidential 
materials released by the White House. 

The Weekly Compilation carries a Monday 
dateline and covers materials released 
during the preceding week. Each issue 
contains an Index of Contents and a 
Cumulative Index to Prior Issues. 


Separate indexes are published 
quarterly, semiannually, and annually. 
Other features include lists of acts 
approved by the President and of 
nominations submitted to the Senate, a 
checklist of White House press releases, 
and a digest of other Presidential 
activities and White House 
announcements. 

Published by Office of the Federal 
Register, National Archives and Records 
Service, General Services Administration 



subscription order form 

ENTER MY SUBSCRIPTION FOR 1 YEAR TO: WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS (PD) 


@ $15.00 Domestic; @ $23.50 Foreign. 

@ $15.00 additional if Domestic first-class mailing Is desired. 


.... . NAME—FIRST, 

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 

LAST 

Mil 

I 1 l 

i'i mill 


COMPANY NAME OR ADDITIONAL ADDRESS LINE 

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 ! 1 1 1 1 1 

STREET ADDRfSS 




1 II II II 1 1 1 1 1 II 

1 

III! 

! I l 

Mllll 


Mllll iTl 1 1 1 1 1 

1 


STATE 

1 

1 ZIP CODE 

1 1 1 1 1 


PLEASE PRINT OR TYPE 

hiiii 

1 1 II 1 



□ Remittance Enclosed (Maks 
cheeks payable to Superln- 
tendant of Document*) 

Q Charge to my Deposit 
Account No.. . 


MAIL ORDCR FORM TO: 
Superintendent of Documents 
Government Printing Office 
Washington, D.C. 20402 
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DEPARTMENT OF LABOR 

Employment Standards Administration 

20 CFR Part 730 

Procedures for the Handling of 
Discrimination Complaints Under the 
Black Lung Benefits Act 

agency: Employment Standards 
Administration. Labor. 
action: Proposed rule. 

summary: These proposed rules will 
establish procedures to be followed by 
the Department of Labor in investigating 
and ruling on complaints of 
discrimination filed by coal miners 
under section 428 of the Federal Mine 
Safety and Health Act of 1977. as 
amended. 

DATES: Written comments on these 
proposed rules may be submitted until 
March 30.1981. Such written comments 
will be available for inspection by the 
public between the hours of 8:15 a.m. 
and 4:45 p.m. on workdays at the Office 
indicated below. 

address: Comments should be sent to 
Robert B. Dorsey. Employment 
Standards Administration. U.S. 
Department of Labor. Room C3316. 
Frances Perkins Building. 200 
Constitution Avenue. NW.. Washington. 
D C. 20210 (see for further Information 
contact). 

FOR FURTHER INFORMATION CONTACT: 

Robert B. Dorsey, Acting Chief. 
Operational Policies. Regulations and 
procedures Staff. Division of Coal Mine 
Workers* Compensation. (202) 523-9488. 
supplement ary information: Section 
428 of the Federal Mine Safety and 
Health Act of 1977 prohibits coal mine 
operators from discharging or otherwise 
discriminating against miners employed 
by them because the miner is suffering 
from pneumoconiosis. Any miner who 
believes that he or she has been the 
victim of such discrimination may file a 
complaint with the Secretary of Labor 
within 90 days of the alleged violation. 
Following an investigation of the 
complaint and the opportunity for a 
hearing, the Secretary is directed to 
issue a decision either granting the 
complainant relief or dismissing the 
complaint. 

The Secretary has determined that 
uniform procedures are required for the 
orderly resolution of complaints Hied 
under the employee protection 
provisions of the Federal Mine Safety 
and f iealth Act of 1977. To ensure such 
uniformity, particularly in the 
development of evidence, investigations 
of complaints filed under section 428 
and this part will be conducted by the 


Mine Safety and Health Administration, 
(MSHA). U.S. Department of Labor, 
pursuant to the Memorandum of 
Understanding between MSHA and the 
Employment Standards Administration 
(ESA) doted December 11,1979 (44 FR 
75952). The purpose of the Memorandum 
of Understanding is to coordinate the 
handling of complaints which may 
potentially involve a violation of both 
section 105(c), which prohibits 
discrimination against a miner for using 
any of the rights given by the Act and is 
administered by MSHA, and section 428 
which is administered by ESA. Such an 
understanding serves to improve 
services to the complainant and make 
more efficient use of government 
resources. 

In brief the Memorandum of 
Understanding provides: 

Any complaint by a coal miner, 
representative of such miner, or applicant for 
employment in a coal mine which alleges 
discrimination prohibited by the Act may be 
filed at any MSHA office or FSA Black Lung 
office. Such complaints shall be considered 
filed for the purposes of both section 105(c) 
and section 428. Reports of such complaints 
will be transmitted to MSIIA’s Coal Mine 
Safety and Health Special Investigations 
Brunch and will be assigned a number. All 
complaints are then referred immediately to a 
MSI LA district or subdistrid office for 
Investigations. Since MSHA has a coal mine 
safety and health staff which regularly 
investigates discrimination complaints. 
MSHA will investigate all complaints and 
prepare an investigative report which will be 
sent to the MSHA Special Investigations 
Branch. The Special Investigations Branch 
will analyze the report and take action on the 
complaint in one of the following ways: 

(a) If a complaint involves a violation of 
section 105(c) only. MSHA will initiate 
proceedings before the Federal Mine Safety 
and Health Review Commission. If MSHA 
finds no violation of section 105(c), the 
complainant may file an action on his or her 
behalf before the Commission within 50 days 
of notice of the Secretary's determination 
that no violation has occurred. 

(b) If a complaint involves a violation of 
section 428 only. ESA will initiate 
proceedings pursuant to that section after 
receipt of the investigative report from 
MSHA. If. in ESA's judgment, further 
Investigation is needed before a decision can 
be made, the complaint will be returned to 
MSHA with a request for additional 
information on specific issues of concern. If 
ESA finds no violation of section 428 or the 
dispute cannot be resolved amicably, any 
party must request a formal hearing 
conducted in accordance with the 
Administrative Procedure Act 5 US.G 551 et 
•eq. 

(c) If it appears to the Special 
Investigations Branch from the facts found in 
the investigative report that this complaint 
involves violations of both sections 105(c) 
and 428. MSHA will consult with ESA during 
the review of the report. If it is determined 


that a complaint gives rise to claims under 
both section 105(c) and section 428. the 
complainant will be so advised and will be 
informed of his or her rights under both 
sections. If a complainont wishes to proceed 
with both claims. MSHA will proceed first 
with the section 105(c) claim. The reason for 
proceeding first with the section 105(c) 
complaint is that such cases must be 
processed within specific time frames, and in 
some instances, section 105(c) affords greater 
protection to miners. Ordinarily. ESA will 
hold the section 428 claim in abeyance until 
the proceedings under section 105(c) are 
concluded. 

This part outlines the procedures to be 
followed in filing complaints under 
section 428. notifying the parties of the 
preliminary findings made by the 
Secretary, conducting hearings and 
issuing final decisions of the Secretary 
of Labor. As section 428 docs not 
provide a remedy for other acts of 
discrimination, such as discrimination 
based upon age. race, or sex, 
complainants should consult other 
statutes and implementing regulations 
for procedures to be followed in seeking 
a remedy for any other discriminatory 
practices. 

The Department of Labor has 
determined that this document is not a 
significant rule and does not require a 
regulatory analysis under Executive 
Order 12044 and Department of Labor 
Guidelines (44 FR 5570). 1 This document 
was prepared under the supervision of 
Ralph M. Hartman. Director. Office of 
Workers* Compensation Programs 
It is proposed to add Part 730 to read 
as follows: 

PART 730— PROCEDURES FOR THE 
HANDLING OF DISCRIMINATION 
COMPLAINTS UNDER SECTION 428 
OF THE FEDERAL MINE SAFETY AND 
HEALTH ACT OF 1977, AS AMENDED 

Subpart A—Introduction and Definitions 

Sec. 

730.1 Statutory provision* 

730.2 Purpose and scope of this part. 

730-3 Definitions of terms used in this part 
7304 Applicability of other regulations 

Subpart B—Parties and Representatives »n 
Proceedings Under this Part 

730401 Who may file a complaint. 

730.102 When? to file a complaint 

730.103 Form of complaint 

730.104 When must u compluint be filed. 

730.105 Against whom may a complaint be 
filed. 

730.108 Withdrawal of complaint. 

730.107 Legal representation of parties. 

730 108 Fee* for representation services 


* A copy of a letter, daled lanunry |Q. 19111. fnwn 
Ray Marshall to the Small Business Administrate*! 
was filed with the original document. This Wttrr 
certified that this rule would iiul have a signify *nt 
economic imparl upon a substantial number of 
•mall business entities 
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Subpart C—Investigation of Complaint and 
Determination by the Director 

73a201 Investigation of complaint. 

730202 Further investigation. 

730.203 Stipulation and settlement attempts. 
730204 Determination by the Director. 

Subpart 0— Formal Hearings and Decisions 

730301 Forwarding the case File lo the Chief 
Administrative Law Judge. 

730 302 Assignment of the case for hearing. 

730 303 Parties* 

730.304 Time and place of henring. 

730 306 Conduct of hearing. 

730.306 Introduction of documentary 

fvidence. 

730.307 Evidence at hearing. 

730JOS Waiver of evidentiary presentation. 
730.309 Record of hearing. 

730J10 Termination of formal hearing. 

730311 Decisions and orders. 

730312 Appeal from order. 

Authority: 5 U.S.C. 301; 30 U.S.C. fft 036(a) 
find 938. 

Subpart A—Introduction and 

Definitions 

§ 730.1 Statutory provisions. 

(a) Under Title IV of the Federal Mine 
Safety and Health Act of 1977. as 
amended, benefits are provided to 
miners who are totally disabled due to 
pneumoconiosis and to certain survivors 
of a miner who died due to or while 
totally disabled by pneumoconiosis. 

(b) Paragraph (a) of section 426 of the 
Ad provides that no coal mine operator 
shall discharge or in any other way 
discriminate against any miner 
employed by the operator by reason of 
the fact that such miner is suffering from 
pneumoconiosis. It further provides that 
no person shall cause or attempt to 
cause any action or omission prohibited 
by section 426. Paragraphs (b) and (c) of 
section 428 outline the procedures to be 
followed by the Secretary of Labor for 
the purpose of reviewing any act or 
omission alleged in violation of section 
428. The review procedures described in 
section 428 include investigation, 
hearing, and enforcement procedures. 

5 730.2 Purpose and scops of this part 

(a) This part sets forth rules which 
govern how a complaint under section 
428 of the Act is to be processed and 

adjudicated. 

(b) This Subpart A describes the 
statutory provisions which authorize the 
regulations in this part, the meaning of 
terms used in this part, and the 
applicability of other regulations outside 
this part. 

(c) Subpart B states who may be 
parties, who may represent parties in 
proceedings under this part, how 
complaints are filed and how fees, costs 
anc * ex P*nses are to be reimbursed to 
successful complainants. 


(d) Subpart C sets forth the steps for 
investigating a complaint under this part 
and the procedures under which the 
Director makes a determination of the 
merits of a complaint. 1 

(e) Subpart D established the 
procedure to be followed when a party, 
who is dissatisfied with the 
determination of the Director, requests a 
hearing. Subpart D also contains the 
rules for orders issued by 
Administrative Law Judges hearing 
cases under section 428 of the Act and 
how a party may appeal such orders. 

9 730.3 Definitions of terms used in this 
part 

As used in this part: (a) "Act” means 
the Federal Mine Safety and Health Act 
of 1977, as amended: 

(b) ‘'Administrative Law Judge” 
means an administrative law judge of 
the United States Department of Labor 
who has been designated to hold 
hearings under this part: 

(c) "Chief Administrative Law Judge" 
means the Chief Administrative Law 
Judge of the United States Department 
of Labor. Washington. D.C. 20210; 

(d) "Complainant" means the person 
or persons who allege violations of the 
Act by notifying the Secretary; 

(e) "Complaint" means "application” 
for review as used in section 428(b) of 
the Act; 

(f) "Coal mine" means an area of land 
and all structures, fqpilities, machinery, 
tools, equipment, shafts, slopes, tunnels, 
excavations, and other property, real or 
personal, placed upon, under, or above 
the surface of such land by any person, 
used in. or to be used in. or resulting 
from, the work of extracting in such area 
bituminous coal, lignite, or anthracite 
from its natural deposits in the earth by 
any means or method, and the work of 
preparing the coal so extracted, and 
includes custom coal preparation 
facilities (see section 3(h)(2) of the Act). 

(q) "DCMWC" means the Division of 
Coal Mine Workers' Compensation in 
the Office of Workers’ Compensation 
Programs (OWCP). Employment 
Standards Administration, United States 
Department of Labor; 

(n) "Director" means the Director of 
the Office of Workers’ Compensation 
Programs, or the Director's designee 

(ij "Miner" means any individual who 
is or was employed in a coal mine 
(underground or surface) who has not 


'Complaints of allowed violations of section 428 
are investigated by MSHA under a Memorandum of 
Understanding (MOLT) currently In effect between 
MSHA and ESA (44 FR 7SG&2. December 21.107V). 
This procedure will be followed as long as the MOU 
. remains in effect The MOU will continue in effect 
unless modified or terminated by mutual consent of 
both parties or terminated by either parly upon 30 
days written notice to the other party. 


been found totally disabled by 
pneumoconiosis in a prior adjudication 
under Title IV of the Act. The term 
"miner" includes: 

(1) Any individual who works or has 
worked in or around a coal mine or coal 
preparation facility in the extraction or 
preparation of coal; 

(2) Any individual who works or has 
worked in coal mine construction, 
maintenance, or transportation in or 
around a coal mine or coal preparation 
facility, to the extent the individual was 
exposed to coal dust as a result of such 
employment. 

(j) "MSHA Office" means any district 
or subdistrict office of the Mine Safety 
and Health Administration. United 
States Department of Labor 

(k) "Office of Administrative Law 
Judges" means the Office of the 
Administrative Law Judges of the United 
States Department of Labor, 

Washington, D.C 20210. 

(l) "Operator" means any owner, 
lessee, or other person who operates, 
controls, or supervises a coal mine or 
coal preparation facility and includes 
any other person who would be 
considered an operator pursuant to 
§5 725.101 and 725.491; 

(m) "Person" means any individual, 
partnership, association, corporation, 
firm, subsidiary or parent of a 
corporation, or other organization or 
business entity; 

(n) "Pneumoconiosis" means a chronic 
dust disease of the lungs and related 
disease conditions, including repiratory 
and pulmonary impairments, arising out 
of employment in a coal mine and 
includes the diseases and conditions 
listed in 5 718.201. 

(o) "Respondent" means an operator 
alleged to have discharged or in any 
other way discriminated against any 
miner employed by the operator by 
reason of the fact that such miner is or is 
believed to be suffering from 
pneumoconiosis. "Respondent" also 
means any person alleged to have 
caused or attempted to cause an 
operator to so discriminate; 

(p) "Secretary" means the Secretary 
of Labor or the Secretary's authorized 
representative. 

5 730.4 Applicability of other regulations. 

No provision of the regulations issued 
by the Secretary to administer sections 
415. 422 and 435 of the Act shall be 
applicable to the administration of 
secton 428 of the Act unless so specified 
in this part. 
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Subpart 8—Parties and 
Representatives in Proceedings Under 
This Part 

§ 730 101 Who may file a complaint 

(a) Any miner who believes that he or 
she was discharged or in any other way 
discriminated against by an operator 
with whom he or she was employed at 
the time of the alleged violation because 
that miner had pneumoconiosis or 
because the operator believed the miner 
to have pneumoconiosis may file a 
complaint with the Department of Labor. 
A complaint filed by a miner's 
authorized representative, shall be 
deemed to have been Hied by the miner. 

(b) Whether an individual was in an 
employer-employee relationship with an 
operator rather than some other type of 
economic relationship shall not be 
limited to common law concepts or 
doctrines but determined by economic 
realities. 

(c) A miner is employed at the time of 
the alleged violation for the purpose of 
this part, if he or she was then on the 
payroll, on sick leave, on leave of 
absence, or laid off but subiect to recall, 
under an applicable employment 
agreement. 

(d) No miner shall be required to file a 
claim for black lung benefits with the 
Department of Labor under Title IV of 
the Act as a condition of review of his or 
her complaint No proceeding under this 
part shall be suspended pending the 
result of an adjudication of any claim for 
black lung benefits. 

(e) The death of a miner shall not 
preclude review unless it is apparent 
that even if a violation is proven no 
meaningful rebel con be granted 

g 730.102 Where to file a complaint. 

A complaint atleging a violation of 
section 428 of the Act may be made at 
any MSI!A office or ESA Black Lung 
Office of the United States Department 
of Labor. The location of these offices 
may be determined by consulting any 
telephone directory or any office of the 
United States Department of Labor. 

Such complaints shall be considered 
filed for the purposes of both sections 
105(c) and 428 of the Act 

g 730.103 Form of complaint 

(a) Complaints may be made in 
person, in writing, or by telephone. 

(b) A complaint, whether written or 
oral, shall describe the acts believed to 
constitute the violation or violations, the 
identity of those believed to be 
responsible for the violation, and the 
identity of the miner who was the victim 
of the alleged discrimination. 


$ 730.104 When must a complaint be filed. 

(a) Except In the case of continuing 
violations, a complaint alleging violation 
of section 428 of the Act may be made 
within 90 days after an alleged violation 
occurs. If. however, an operator has 
concealed the reason for the discharge 
or discrimination, the complaint may be 
filed within 90 days after the miner 
knows or should have known that the 
violation has occurred. In the absence of 
contrary evidence a complaint shall be 
presumed to be timely. 

(b) A complaint made in person or by 
phone shall be considered filed as of the 
date the miner or the miner’s authorized 
representative first contacts a MSHA 
office or ESA Black Lung office. 

(c) Complaints submitted to a MSHA 
office or an ESA Black Lung office by 
mail shall be considered filed the date 
the complaint Is mailed. Written 
complaints mistakenly mailed to 
another agency or subdivision of the 
United States Government shall be 
considered filed when the complaint is 
mailed. For purposes of this section, the 
date of mailing shall be the date it was 
postmarked. In the absence of a legible 
postmark, other evidence may be used 
to establish the mailing date. 

§ 730.105 Against whom may a complaint 
be filed. 

A complaint may be filed against: 

(a) A operator who discharges or in 
any other way discriminates against a 
miner because the miner is suffering 
from pneumoconiosis or because the 
operator believes the miner to be 
suffering from pneumoconiosis. 

(b) Any other person who causes or 
attempts to cause an operator to engage 
in conduct prohibited by section 428 of 
the Act. 

g 730.106 Withdrawal of complaint 

(a) Any miner or a miner's authorized 
representative may request that a 
complaint filed under this part be 
withdrawn. The request shall be in 
writing, detail the reasons justifying its 
approval and be filed with the Director 
or the Administrative Law Judge 
designated to conduct a hearing under 

5 730.302 of this part. The Director or the 
designated Administrative Law Judge 
shall approve a request for withdrawal 
unless the request is not voluntary or 
results from coercion or 
misunderstanding. 

(b) When a complaint has been 
withdrawn under paragraph (a) of this 
section, the complaint will be 
considered not to have been filed for 
purposes of satisfying the time 
requirements set forth in the statute. 


§ 730.107 Legal representation of parties. 

(a) Any miner or any other party to a 
case arising under section 428 of the Act 
shall have the right to be represented 
The authorized representative shall be 
served with all notices, documents or 
decisions. 

(b) Any party may waive his or her 
right to be represented. If an 
Administrative Law Judge determines 
that a miner does not wish to obtain the 
services of a representative, such 
Administrative Law Judge shall proceed 
to consider the alleged violations in 
accordance with this part, unless the 
miner is unable to continue without the 
help of a representative. 

5 730.106 Fees for representation 
services. 

No fee charged a complainant for 
representation services rendered under 
this part shall be valid unless approved 
by the Secretary under g 730.311(c) of 
this part. If. however, a case is settled 
prior to the time It is forwarded to the 
Chief Administrative Law Judge, no fee 
shall be valid unless approved by the 
Director. To the extent appropriate 
g 725.386 of this title shall be applicable 
to the approval of fees for 
representation services charged to a 
complainant under this part. In all cases 
in which the complainant is successful, 
the complainant’s attorney's foe and 
expenses, if any. shall be paid by the 
person or persons adjudged to have 
committed the prohibited act. 

Subpart C— Investigation of Complaint 
and Determination by the Director 

5 730.201 Investigation of complaint 

(a) Upon receipt of a complaint by the 
Department of Labor, a copy of the 
complaint shall be sent to the person(s) 
alleged to have violated section 428 of 
the Act and an investigation will be 
conducted by MSHA to secure evidence 
concerning the alleged violation. 

(b) The confidentiality of any person 
other than the complainant who 
provides information on a confidential 
basis shall be protected, in accordance 
with 29 CKR Part 70. 

g 730.202 Further Investigation. 

The Director may direct that further 
investigation of the complaint be 
conducted. 

§ 730.203 Stipulation and settlement 
attempts. 

Before making a determination, the 
Director may confer with the parties to 
obtain stipulations of fact or law. or to 
settle the case. 








Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Proposed Rules 


81! 77 


§ 730 204 Determination by the Director. 

(a) Within 60 days of completion of 
the investigation, the Director shall 
determine whether the alleged violation 
has occurred, and shall send notice of 
the determination to the complainant, 
the respondent, and to their 
representatives stating the reasons for 
the determination. 

(b) (1) If the Director determines that 
the complaint is without merit, the 
notice of determination shall include a 
statement that the determination shall 
become the final order of the Secretary 
denying the complaint unless within 30 
calendar days of receipt the 
complainant files a request for a hearing 
on the complaint with the Director. 

(2) Copies of any request for a hearing 
shall be sent by the complainant to the 
respondent (employer). 

(c) (1) If the Director determines that 
the alleged violation has occurred, the 
notice of determination shall include an 
order directing the respondent to take 
appropriate corrective action including, 
but not limited to. rehiring or reinstating 
the complainant to the miner's former 
position with back pay. and notice to the 
respondent that the order shall become 
the final order of the Secretary unless 
within thirty calendar days of its receipt 
the respondent files a request for a 
hearing with the Director. 

(2) Copies of any request for a hearing 
shall be sent by the respondent 
(employer) to the complainant 

Subpart D—Formal Hearings and 

Decisions 

$ 730.301 Forwarding the case file to the 
Chief Administrative Law Judge. 

Upon receipt of a timely reouest for a 
formal hearing, the Director snail 
immediately forward the entire case file, 
and a statement of contested issues to 
the Chief Administrative Law Judge and 
to all parties. 

5 730.302 Assignment of the case for 

hearing. 

The Chief Administrative Law Judge 
shall assign the case to an 
Administrative Law Judge. All motions, 
applications and other papers thereafter 
fital in the proceedings shall be filed 
with the Administrative Law Judge. 

1730.303 Parties. 

t a ) The parties to proceedings under 
this part shall be the miner against 
whom the violation of section 428 of the 
Act is alleged to have been committed 
and the operator or other person alleged 
to have committed the violation. Any 
other person may be made a party if that 
person's rights may be prejudiced by a 
decision to be made. Requests to be a 
purly shall be made in writing to the 


Director or. if a case is set for formal 
hearing, to the Chief Administrative Law 
Judge or the Administrative Law Judge 
assigned to the case. 

(b) The Solicitor of Labor, or his or her 
designee, may appear and participate in 
any formal hearing conducted pursuant 
to this part on behalf of the Director as 
an interested party. 

$ 730.304 Time and place of hearing. 

(a) The Chief Administrative Law 
Judge or the Administrative Law Judge 
assigned to the case shall assign a 
definite time, date and place for the 
formal hearing. The date of the hearing 
must be more than 30 days later than the 
date of the notice of hearing. Such notice 
shall be sent to each party and/or 
representative by certified mail. 

Hearings shall normally be held within 
75 miles of the complainant's place of 
residence. 

(b) The Chief Administrative Law 
Judge or the Administrative Law Judge 
assigned to the case, may change the 
date, time and place for the hearing, 
either on his or her own, or for good 
cause shown by a party. The Chief 
Administrative Law Judge or 
Administrative Law Judge may adjourn 
or postpone the hearing, or may reopen 
the hearing for the receipt of additional 
evidence, at any time prior to the 
mailing of the decision. Unless 
otherwise agreed to by the parties, at 
least ten days' notice shall be given to 
the parties of any change in the time, 
date, or place of hearing or of an 
adjournment or a reopening of the 
hearing. 

(c) When two or more hearings are to 
be held, and the same or substantially 
similar evidence is relevant to the 
matters at issue at each hearing, the 
Chief Administrative Law Judge may, 
upon motion by any party or on his or 
her own motion, order that a 
consolidated hearing be conducted. If a 
consolidated hearing is held, a single 
record of the proceedings shall be made 
and the evidence introduced in one case 
may be considered in the others. 

(d) At any time after a notice of 
hearing has been issued, the Chief 
Administrative Law Judge may for good 
cause, transfer such case from one 
Administrative Law Judge to another. 

§ 730.305 Conduct of hearing. 

(a) Hearing shall be conducted by an 
Administrative Law Judge appointed 
under Section 3105 of Title 5 of the 
United States Code who shall receive 
compensation at »rate not less than that 
prescribed for GS-16 under Section 5332 
of Title 5. United States Code. Hearings 
shall be conducted in accordiance with 
the Administrative Procedure Act. 


Section 556 of Title 5. United States 
Code. To the extent appropriate, the 
provisions of Subpart E of Part 725 of 
this chapter shall be applicable to 
hearings conducted pursuant to this 
part. 

(b) All hearings shall be attended by 
the parties or their representatives 
unless their attendance is excused by 
the Administrative Law Judge. The 
unexcused failure of any party to attend 
a hearing shall be considered a waiver 
of the right to present evidence at the 
hearing. 

(c) The Administrative Law Judge who 
conducts the hearing shall inquire fully 
into the matters at issue and shall 
receive in evidence the testimony of 
witnesses and any documents which are 
reievent and material to such matter*. 
Procedures at the hearing shall be 
within the discretion of the 
Administrative Law Judge and shall be 
designed to afford the parties an 
opportunity for a fair hearing. 

$ 730.306 Introduction of documentary 
evidence. 

(a) All documents transmitted to the 
Office of Administrative Law Judges 
under $ 730.301 shall be placed into 
evidence by the Administrative Law 
Judge, subject to objection by any party. 

(b) (1) Any other documents not 
submitted to the Director, may be 
received in evidence at the hearing 
subject to the objection of any party, if 
such evidence is sent to all other parties 
not later than 20 days before a hearing 
is held. 

(2) Documents which were not 
exchanged with the parties in 
accordance with this paragraph, may be 
admitted at the hearing with the consent 
of the parties or upon a showing of good 
cause why such evidence was not 
exchanged in accordance with this 
paragraph. 

(c) If. during the course of a hearing, 
the Administrative Law Judge 
determines that the evidence is 
incomplete as to any issue which must 
be decided, the Administrative Law 
Judge may. in his or her discretion, 
remand the claim to the Director with 
instructions to develop the required 
additional evidence, or allow the patties 
a resonable time to obtain and submit 
such evidence before the termination of 
the hearing. 

$ 730.307 Evidence at hearing. 

In conducting a hearing the 
Administrative Law Judge shall not be 
bound by common law or statutory rules 
of evidence or by technical or formal 
rules of procedure, except as provided 
by 5 U.S.C. 554 and this subpart, but 
may conduct the hearing in such a 
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manner as to best ascertain the rights of 
(he parties. 

§ 730.309 Watver of evidentiary 

presentation. 

Any party who desires to submit 
written pleadings and information in 
lieu of an evidentiary presentation may 
submit such documents to the 
Administrative Law fudge. Copies shall 
also be sent to the other parties. 

§730.309 Record of hearing. 

All hearings shall be open to the 
public and shall be recorded. All 
evidence shall be made a part of the 
record. 

§ 730.310 Termination ot formal hearing. 

Formal hearings are officially 
terminated when all evidence has been 
received, witnesses heard, pleadings 
and briefs submitted to the 
Administrative Law Judge, and the 
transcript of the proceedings has been 
printed and delivered to the 
Administrative Law fudge. 

§ 730.311 Decisions and orders. 

(a) Recommended Decision . The 
Administrative I.aw fudge shall issue a 
recommended decision with 30 days 
after the termination of the hearing. The 
recommended decision shall contain 
appropriate findings, conclusions and a 
recommended order and be forwarded, 
together with the record, to the 
Secretary of Labor for a final order. The 
recommended decision shall be served 
upon all parties to the proceeding. 

(b) Exceptions. All parties and the 
Director may, within fifteen days of the 
issuance of the recommended decision, 
file written exceptions to such decision 
with the Secretary of Labor. United 
States Department of Labor, 

Washington. D.C. 20210. Copies of the 
exceptions shall be served upon all 
parties, including the Director. 

(c) Final Order. (1) The Secretary of 
Labor shall issue a final order, based on 
the record and the recommended 
decision of the Administrative Law 
fudge, which shall be served upon all of 
the parties. 

(2) If the Secretary concludes that the 
party charged has violated the law. the 
final order shall direct the party charged 
to take appropriate corrective action to 
abate the violation, including 
reinstatement of the miner to his or her 
former or substantially equivalent 
position together with the compensation 
(including back pay), terms, and 
conditions of that employment. 

(3) Costs . If a final order is issued 
finding that a violation did occur the 
Secretary, ot the request of the 
complainant shall assess against the 
respondent a sum equal to the aggregate 


amount of all costs and expenses 
(including attorney and expert witness 
fees) reasonably incurred by the 
complainant, as determined by the 
Secretary, for, or in connection with, the 
bringing of the complaint upon which 
the final order was issued. 

(4) Dismissals . If the Secretary 
determines that the party charged has 
not violated the law. an order shall lie 
issued and served on all the parties 
denying the complaint. 

§ 730.312 Appeal from order. 

Any party adversely affected or 
aggrieved by the final order entered 
under the provisions of this part, may 
petition for judicial review pursuant to 
Chapter 7 of Title 5. United States Code. 

Signed this l»lh day of January. 1981. at 
Washington. D.C 
Ray Marshall. 

Secretary of Labor. 

JFK Doc. m-aittFttri MMk 4*4 *mJ 
WILING COOC 4410-27-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 466 

|WH FRL 1719-71 

Porcelain Enameling; Point Source 
Category Effluent Limitations 
Guidelines, Pretreatment Standards, 
and New Source Performance 
Standards 

agency: Environmental Protection 

Agency (EPA). 

action: Proposed regulation. 

summary: EPA proposos regulations to 
limit effluent discharges to waters of the 
United States and introductions of 
pollutants into publicly owned treatment 
works from facilities engaged in 
porcelain enameling. The purpose of this 
proposal is to provide effluent limitation 
guidelines for “best practicable 
technology.'* “best available 
technology." and “best conventional 
technology." and to establish new 
source performance standards and 
pretreutment standards under the Clean 
Water Act. After considering comments 
received in response to this proposal, 
EPA will promulgate a final rule. 
dates: Comments on this proposal must 
be submitted on or before April 27,1981. 
address: Send comments to: Mr. Ernst 
P. Hall. Effluent Guidelines Division 
(WH-5S2), Environmental Protection 
Agency. 401 M St. SW.. Washington. 

D C 20400. Attention: F.GD Docket 
Clerk, Proposed Porcelain Enameling 
Rules (WH-552). The supporting 
information and all comments on this 
proposal will be available for inspection 
and copying at the EPA Public 
Information Reference Unit, Room 2404 
(EPA Library Rear) PM-Z13. The EPA 
information regulation (40 CFR Part 2) 
provides that a reasonable fee may be 
charged for copying. 

FOR FURTHER INFORMATION CONTACT: 
Technical information may be obtained 
from Mr. Ernst P. Hall, at the address 
listed above, or call (202) 428-2728. 
Copies of technical documents may be 
obtained from Distribution Officer at the 
above address or call (202) 428-2724. 

The economic analysis may be obtained 
from Ms. Debra Mancss, Economic 
Analysis Staff (WH-586). Environmental 
Protection Agency. 401 M St. SW.. 
Washington. D.C. 20460. or call (202) 
428-2817. 

SUPPLEMENTARY INFORMATION: 

Overview 

This preamble described the legal 
authority and background, the technical 
and economic bases, and other aspects 


of the proposed regulations. That section 
also summarizes comments on a draft 
technical document circulated in 
September, 1979. and solicits comments 
on specific areas of interest. The 
abbreviations, acronyms, and other 
terms used in the Supplementary 
Information section are defined in 
Appendix A to this notice. 

The proposed regulation is supported 
by three major documents available 
from EPA. Analytical methods arc 
discussed in Sampling and Analysis 
Procedures for Screening of Industrial 
Effluents for Priority Pollutants. EPA's 
technical conclusions are detailed in the 
Development Document for Proposed 
Effluent Limitations Guidelines. New 
Source Performance Standards and 
Pretreatment Standards for the 
Porcelain Enameling Point Source 
Category. The Agency's economic 
analysis is found in Economic Impact 
Analysis of Proposed Effluent Standards 
and Limitations for the Porcelain 
Enameling Industry. 

Organization of this Notice 

I. Legal Authority 
11 Background 
A The Cleon Water Act 
B. Prior EPA Regulations 
C Overview of the Industry 
til Scope of this Rulemaking am) Summary of 
Methodology 

IV. Data Gathering Efforts 

V. Sampling and Analytical Program 

VI. Industry Subcotegorization 

VII. Available Wastewater Control and 
Treatment Technology 

A Status of In-Place Technology 
B. Control Technologies Considered 

VIII. Best Practicable Technology (BPT) 
Effluent Limitations 

IX. Best Available Technology (BAT) Effluent 
Limitations 

X. New Source Performance Standards 
(NSPS) 

XI. Pretreatment Standards for Existing 
Sources (PSES) 

XII. Pretreatment Standards for New Sources 
(PSNS) 

XIII Best Conventional Technology (BCT) 
Effluent limitations 

XIV. Regulated Pollutants 

XV. Pollutants and Subcategnrics Not 
Regulated 

XVI. Monitoring Requirements 

XVU. Costs. Effluent Reduction Benefit*, and 
Economic Impacts 

XVIIL Non Water Quality Aspects of 
Pollution Control * 

XIX. Best Management Practices (BMPs) 

XX. Upset and Bypass Provisions 
XXL Variances and Modifications 
XXII. Relationahip to NPDES Permits 
XXIII. Summary of Public Participation 

XXIV. Solicitation of Comments 

XXV. Appendices: 

A—Abbreviations. Acronyms and Other 
Terms Used in this Notice 
B—Toxic Pollutants Considered for 
Specific Limitations 


C—Toxic Pollutants Detected 

D—Toxic Pollutants Detected Below thr 
Nominal Quantification Limit 

E—Toxic Pollutants Detected in 
Environmentally Insignificant Amounts 

I. Legal Authority 

The regulations described in this 
notice are proposed under authority of 
Sections 301. 304. 306, 307. 308, and 501 
of the Clean Water Act (the Federal 
Water Pollution Control Act 
Amendments of 1972. 33 USC 1251 ct 
seq .. as amended by the Clean Water 
Act of 1977. P.L 95-217) (the "Act"). 
These regulations are also proposed in 
response to the Settlement Agreement in 
Natural Resources Defense Council, be. 
v. Train. 8 ERC 2120 (D.D.C. 1976). as 
modified March 9.1979.12 ERC 1833 

II. Background 

A. The Clean Water Act 

The Federal Water Pollution Control 
Act Amendments of 1972 established a 
comprehensive program to "restore and 
maintain the chemical, physical, and 
biological integrity of the Nation’s 
waters." Section 101(a). By July 1,1977. 
existing industrial dischargers were 
required to achieve "effluent limitations 
requiring the application of the best 
practicable control technology currently 
available" ("BPT’). Section 301(b)(1)(A) 
By July 1.1983, these dischargers were 
required to achieve "effluent limitation* 
requiring the application cf the best 
available technology economically 
achievable * * * which will result in 
reasonable further progress towurd the 
national goal of eliminating the 
discharge of all pollutants" ("BAT ), 
Section 301(b)(2)(A). New industrial 
direct dischargers were required to 
comply wilh Section 306 new source 
performance standards ("NSPS"), based 
on best available demonstrated 
technology: and new and existing 
dischargers to publicly owned treatment 
works ("POTWs”) were subject to 
pretreatment standards under Section 
307 (b) and (c) of the Act. The 
requirements for direct dischargers were 
to be incorporated into National 
Pollutant Discharge Elimination System 
(NPDES) permits issued under Section 
402 of the Act. Pretreatment standards 
were made enforceable directly against 
dischargers to POTWs (indirect 
dischargers). 

Although Section 402(a)(1) of the 1972 
Act authorized the setting of 
requirements for direct dischargers on «i 
case-by-case basis. Congress Intended 
that, for the most part, control 
requirements would be based on 
regulations promulgated by the 
Administrator of EPA. Section 304(b) of 
the Act required the Administrator to 
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promulgate regulations providing 
guidelines for effluent limitations setting 
forth the degree of diluent reduction 
attainable through the application of 
BPT and BAT. Moreover. Sections 304(c) 
and 306 of the Act required 
promulgation of regulations for NSPS. 
and Sections 304(f). 307(b). and 307(c) 
required promulgation of regulations for 
pre treatment standards. In addition to 
these regulations for designated industry 
categories, Section 307(a) of the Act 
required the Administrator to 
promulgate effluent standards 
applicable to all dischargers of toxic 
pollutants. Finally, Section 501(a) of the 
Act authorized the Administrator to 
prescribe any additional regulations 
"necessary to carry out his functions*' 
under the Act 

The EPA was unable to promulgate 
many of these regulations by the dates 
contained in the Act In 1976. EPA was 
sued by several environmental groups, 
and in settlement of this lawsuit EPA 
and the plaintiffs executed a 
'Settlement Agreement" which was 
approved by the Court This Agreement 
required EPA to develop a program and 
adhere to a schedule for promulgating 
for 21 major industries BAT effluent 
limitations guidelines, pretreatment 
standards, and new source performance 
standards for 05 "priority" pollutants 
and classes of pollutants. See Natural 
Resources Defense Council Inc . v. 

Train, 8 ERC 2120 (DD.C 1976). 
modi Tied March 9.1979. 

On December 27.1977. the President 
signed into law the Clean Water Act of 
1977. Although this low makes several 
important changes in the Federal water 
pollution control program, its most 
significant feature is its incorporation 
into the Act of several of the basic 
elements of the Settlement Agreement 
program for toxic pollution control. 
Sections 301(b)(2)(A) and 301(b)(2)(C) of 
the Act now require the achievement by 
July 1. 1984 of effluent limitations 
requiring application of BAT for "toxic** 
pollutants, including the 65 "priority" 
pollutants and classes of pollutants 
which Congress declared "toxic** under 
Section 307(a) of the Act. Likewise, 
f I’A s programs for new source 
performance standards and 
pretreatment standards are now aimed 
principally at toxic pollutant controls. 
Moreover, to strengthen the toxics 
control program. Section 304(c) of the 
Act authorizes the Administrator to 
prescribe "best management practices" 

1 BMPs") to prevent the release of toxic 
and hazardous pollutants form plant site 
nmoff. spillage or leaks, sludge or waste 
disposal, and drainage from raw 
materia! storage associated with, or 


ancillary to. the manufacturing or 
treatment process. 

In keeping with its emphasis on toxic 
pollutants, the Clean Water Act of 1977 
also revises the control program for non¬ 
toxic pollutants. Instead of BAT for 
"conventional" pollutants identified 
under Section 304(a)(4) (including 
biochemical oxygen demand, suspended 
solids, fecaj coliform. oil and grease, 
and pH), the new Section 301(b)(2)(E) 
requires achievement by July 1.1984. of 
"effluent limitations requiring the 
application of the best conventional 
pollutant control technology** ("BCT"). 
The factors considered in assessing BCT 
for an industry include the costs of 
attaining a reduction in effluents and the 
effluent reduction benefits derived 
compared to the costs and effluent 
reduction benefits from the discharge of 
publicly owned treatment works 
(Section 304(b)(4)(B)). For non-toxic, 
nonconventional pollutants, Sections 
J&l (b)(2)(A) and (b)(2)(F) require 
achievement of BAT effluent limitations 
within three years after their 
establishment or July 1,1984. whichever 
is later, but not later than July 1.1967. 

The purpose of these proposed 
regulations is to provide effluent 
limitations guidelines for BPI. BAT and 
BCT, and to establish NSPS. 
pretreatment standards for existing 
sources (PSES). and pretreatment 
standards for new sources (PSNS), 
under Sections 301, 304. 306, 307. and 501 
of the Clean Water Act. 

B. Prior EPA Regulations 

EPA has not previously promulgated 
regulations for the porcelain enameling 
point source category. 

C. Overview of the Industry 

The porcelain enameling industry is 
generally included within SIC 3479. 3431 # 
3469. 3631. 3832. 3633, and 3639 of the 
US. Department of Commerce Census 
Standard Industrial Classifications. 

Porcelain enameling is the application 
of glass-like coatings to metals such as 
steel, cast iron, aluminum or copper. The 
purpose of the coating is to improve 
resistance to chemicals, abrasion and 
water and to improve thermal stability, 
electrical resistance and appearance. 
The coating applied to the workpiece is 
a water based slurry called a "slip" and 
is composed of one of many 
combinations of frit (glassy like 
material), clays, coloring oxides, water 
and special additives such as 
suspending agents. These vitreous 
inorganic coatings are applied to the 
metal by a variety of methods such as 
spraying, dipping, and flow coating, and 
are bonded to the base metal at 
temperatures in excess of 500 degrees C 


(over 1000F). At these temperatures, 
finely ground enamel frit particles fuse 
and flow together to form the 
permanently bonded, hard porcelain 
coating. 

There are two major groups of 
standard process steps used in 
manufacturing porcelain enameled 
materials. These are: (1) surface 
preparation and (2) coating which 
includes both ball milling and enamel 
application. Surface preparation is for 
removal of soil, oil corrosion and 
similar dirt from the basis material The 
clean surface allows the porcelain 
enamel to bond well with the basis 
material. Ball milling is performed to 
mix and grind frit and other raw 
materials, forming an enamel slip of 
appropriate consistency for a particular 
application. 

Water is used through the various 
porcelain enameling process steps. The 
cleaning processes for removing oil and 
dirt employ water based alkaline 
cleaners. Acid pickling solutions are 
used to remove oxides and corrosion 
and to etch the surface of the workpiece. 
Water is also used to rinse the basis 
material after it has been cleaned by the 
above listed processes. 

A water solution of nickel salts is 
used in nickel flash operations in the 
steel subcategory. Here the steel is 
dipped in a nickel solution, and nickel is 
allowed to replace iron in the surface of 
the steel. The nickel layer in the steel 
surface enables the porcelain enamel to 
bond well to the basis material 

The ball milling operation uses water 
for washing out the ball mills between 
mixing batches and for cooling the ball 
mills. During application of the porcelain 
enamel slip, water may be used as a 
curtain device for entrapping waste slip 
from overspray. 

The characteristics of the wastewater 
generated by a porcelain enameling 
facility may vary depending on basis 
material cleaning and coating. 

The most important pollutants or 
pollutant parameters are: (1) toxic metal 
pollutants—antimony, arsenic, 
cadmium, chromium, copper, lead, 
nickel selenium and. zinc (2) 
conventional pollutants—suspended 
solids. pH, and oil and grease, and (3) 
unconventional pollutants—aluminum, 
cobalt, fluoride, iron, manganese, 
phosphorus and titanium. Toxic organic 
pollutants, however, were not found in 
large quantifies and are most notable by 
their absence. Because of the amount of 
toxic metals present, the sludges 
generated during wastewater treatment 
generally contain substantial amounts of 
toxic metals. 

EPA estimates that there are 
approximately 130 porcelain enameling 
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plants in the United States; the majority 
are located east of the Mississippi River. 
The basic porcelain enameling process 
has been in existence for thousands of 
years. Porcelain enameling began in the 
United States in the late 1800's. 

Following the Depression, the 
manufacture of porcelain enamel 
refrigerators, stoves, and other 
household items expanded many times. 
After World War II, application 
techniques changed greatly, and 
porcelain enamel use increased as tho 
demand for housing grew. The demand 
for porcelain enamel products and 
finishes remained at a peak until the 
early 1900 s, when substitute finishes 
began to replace many uses of the more 
costly enamel surfaces. 

III. Scope of this Rulemaking and 
Summary 4 of Methodology 

This proposed regulation is a part of a 
new chapter in Water pollution control 
requirements. The 1973-1978 round of 
rulemaking, emphasized the 
achievement of best practicable 
technology (BPT) by July 1.1977. In 
general this technology level 
represented the average of the best 
existing performances of well known 
technologies for control of familiar (or 
“classical”) pollutants. 

In this round of rulemakings, in 
contrast. EPA’s emphasis is directed 
toward insuring the achievement by July 
1,1984. of the best available technology 
economiC4ilIy achievable (BAT), which 
will result in reasonable further progress 
toward the national goal of eliminating 
the discharge of all pollutants. In 
general, this technology level represents 
the very best economically achievable 
performance in any industrial category 
or subcategory. Moreover, as a result of 
the Clean Water Act of 1977, the 
emphasis of EPA’s program has shifted 
from “classical” pollutants to the control 
of a lengthy list of toxic substances. 

In its 1977 legislation. Congress 
recognized that it was dealing with 
areas of scientific uncertainty when it 
delcared the 65 "priority” pollutants and 
classes of pollutants "toxic” under 
Section 307(a) of the Act. The "priority” 
pollutants have been relatively 
unknown outside of the scientific 
community. Those engaged in 
wastewuter sampling and control have 
had little experience dealing with theso 
pollutants. Additionally, these 
pollutants often appear at and have 
toxic effects at concentrations which 
seyerely tax current analytical 
techniques. Even though Congress was 
aware of the state-of-the-art difficulties 
and expense of "toxics” control and 
detection, it directed EPA lo act quickly 


and decisively to detect, measure and 
regulate these substances. 

In developing this regulation, EPA 
studied the porcelain enameling 
category to determine whether 
differences in raw materials, final 
products, manufacturing processes, 
equipment age and size of plants, water 
use, wastewater constituents, or other 
factors required the development of 
separate effluent limitations and 
standards for different segments of the 
industry. This study included the 
identification of raw waste and treated 
effluent characteristics, including: (1) the 
sources and volume of water used, the 
processes employed, and the sources of 
pollutants and wastewaters in the plant, 
and (2) the constituents of wastewaters. 
Such analysis enabled EPA to determine 
the presence and concentration of 
priority pollutants in wastewater 
discharges. 

EPA also identified both actual and 
potential control and treatment 
technologies, including both in-plant and 
end-of-process technologies. The 
Agency analyzed both historical and 
newly generated data on the 
performance of these technologies 
including performance, operational 
limitations, and reliability. In addition. 
EPA considered the non-water quality 
environmental impacts of these 
technologies on air quality, solid waste 
generation, water scarcity, and energy 
requirements. 

The Agency then estimated the costs 
of each control and treatment 
technology using a computer program 
developed by standard engineering 
analysis. EPA derived unit process costs 
for each of 96 plants using data and 
characteristics (production and flow) 
applied to each treatment process (le.. 
hexavalent chromium reduction, metals 
precipitation, sedimentation, granular 
bed—multi-media filtration, etc.). These 
unit process costs were added to yield 
total cost at each treatment level. After 
confirming the reasonableness of this 
methodology by comparing EPA cost 
estimates to treatment system costs 
supplied by the industry, the Agency 
evaluated the economic impucts of these 
costs. 

On the basis of these factors, EPA 
identified various control and treatment 
technologies as BPT. BAT, BCT. NSPS, 
PSES and l*SNS. The proposed 
regulation, however, does not require 
the installation of any particular 
technology. Rather, it requires 
achievement of effluent limitations 
equivalent to those achieved by the 
proper operation of these or equivalent 
technologies. 

The effluent limitations for BPT. BAT. 
BCT and NSPS are expressed as mass 


limitations (mg/m 5 ) and are calculated 
by combining three figures: (1) effluent 
concentrations determined from* 
analysis of control technology 
performance data; (2) wastewater flow 
for each subcategory; and (3) any 
relevant process or treatment variability 
factor (e.g.. maximum month vs. 
maximum day). This basic calculation 
was performed for each regulated 
pollutant or pollutant parameter for each 
subcategory of the industry. Effluent 
limitations for PSES and PSNS are also 
expressed as mass limitations rather 
than concentration limits to assure 
achieving the benefits of quantification 
of pollutant reduction. 

IV. Data Gathering Efforts 

The data gathering program is 
described in brief summary in Section 111 
and in substantial detail in Section V of 
the Development Document. At the start 
of the study, the Porcelain Enameling 
Institute was contacted and meetings 
were held with their technical 
committee and others to review the data 
collection program and guin from the 
experience and insight of the industry. A 
data collection portfolio (dep) was 
developed to collect information about 
the industry and was mailed, under the 
authority of section 306. to each 
company known or believed to perform 
porcelain enameling in the United 
States. The list of companies was 
developed from Dunn & Bradstreel 
listings, from a previous study done for 
the Agency, and from discussions with 
the industry association. Data were 
received from 118 porcelain enameling 
plants. In addition to previous studies 
and the data collection effort for this 
study, supplemental data were obtained 
from NPDES permit files and 
engineering studies on treatment 
technologies used in porcelain 
enameling and other categories with 
similar wastewater characteristics. The 
data gathering effort solicited all known 
sources of data. All available pertinent 
duta were used in developing these 
limitations. 

V. Sampling and Analytical Program 

As Congress recognized in enacting 
the Clean Water Act of 1977. the state 
of-the-art ability to monitor and detect 
toxic pollutants is limited. Most of the 
toxic pollutants were relatively 
unknown until a few years ago. Only on 
rare occasions had these unusual 
pollutants been regulated. Nor had 
industry monitored or developed 
methods to monitor most of these 
pollutants. As a result, analytical 
methods for many of the toxic pollutants 
under section 304(h) of the Act are not 
commonly available and the toxic 
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organics can often be monitored only by 
using state-of-the-art analytical 

procedures. 

Faced with these problems, EPA 
developed a sampling and analytical 
protocol. This protocol is set forth in 
'Sampling and Analysis Procedures for 
Screening of Industrial Effluents for 
Priority Pollutants", revised April, 1977. 
Validated section 304(h) (40 CFR Part 
136) methods were available for most 
toxic metals, pesticides, cyanides, and 
phenols. The new and relatively untried 
methods were applied largely to toxic 
organics while the more tested methods 
were used for toxic metals. It was 
presumed at the outset of the study that 
the pollutants of greatest concern in 
porcelain enameling would be toxic 
metals rather than organics. This has 
been borne out by the findings of the 
study. 

The sampling and analysis program 
was carried cut in two stages. First, 
screen sampling was performed at one 
plant in each subcategory, and this 
sample was analyzed (screened) for the 
presence and magnitude of each of the 
129 specific toxic pollutants (which are 
included within the 65 categories of 
pollutants referred to by the Congress 
and NRDC) plus conventional and 
selected non-conventional pollutants. 
Second, additional samples at the same 
and other plants were analyzed to 
determine more precisely the magnitude, 
presence and process source of 
llatants determined to be present or 
lieved to be present on the basis of 
screening analysis and engineering 
evaluations. Five plants were selected 
for screening and a total of 16 plants 
were sampled and analyzed during 
verification. Full details of the sampling 
and analysis program and the water and 
wastewater data derived from that 
program are presented in Section V of 
the Development Document. 

Analysis for the toxic pollutants is 
both expensive and time consuming, 
costing between $650 and $1,000 per 
sample for a complete analysis. The cost 
in dollars and time tended to limit the 
amount of sampling and chemical 
analysis performed. Although EPA fully 
believes that the available data support 
the limitations proposed, the Agency 
would, off course, have preferred a 
larger data base and will continue to 
seek additional data. EPA will 
periodically review these limitations as 
required by the act and make any 
revisions supported by new data. 

VI. Industry Subcategorization 

In developing this regulation, it was 
necessary to determine whether 
different effluent limitations and 
standards were appropriate for different 


segments (subcategories) of the industry. 
The major factors considered in 
identifying subcategories included: 
waste characteristics, basis material 
used, manufacturing processes, products 
manufacturing, water use. water 
pollution control technology, treatment 
costs, solid waste generation, size of 
plant, age of plant, number of 
employees, total energy requirements, 
non-water quality characteristics, and 
unique plant characteristics. Section IV 
of the Development Document contains 
a detailed discussion of these factors 
and the rationale for subcategorization. 

EPA has subcategorized the porcelain 
enameling industry based on the basis 
material coated. The subcategories are 
defined as porcelain enameling on: steel, 
cast iron, aluminum, and copper. 

VII. Available Wastewater Control and 
Treatment Technology 

A. Status of In-Place Technology 

Current wastewater treatment 
practices in the porcelain enameling 
category range from no treatment by 
about 26 percent of the plants to a high 
level of physical chemical treatment 
combined with water conservation 
practices. Of the 116 plants for which 
data are available, 48 percent have 
sedimentation or clarification devices. 

16 percent have alkaline pH adjust 
systems, and 10 percent have acid pH 
adjust systems. There is no apparent 
difference between direct or indirect 
dischargers in the nature or degree of 
treatment employed. 

B. Control Technologies Considered 

The control and treatment 
technologies available for this category 
include both in-process and end-of-pipe 
treatments, in-process treatment 
includes a variety of water flow 
reduction steps and major process 
changes such as cascade rinsing to 
reduce the amount of water used to 
remove unwanted materials from the 
workpiece surface, the use of flow 
control equipment and the recycle of 
treated coating wastewaters. End-of- 
pipe treatment includes: hexavalent 
chromium reduction (where applicable), 
chemical precipitation of metals using 
hydroxides or carbonates and removal 
of precipitated metals and other 
materials using settling, sedimentation, 
filtration, and combinations of these 
technologies. 

The effectiveness of these treatment 
technologies has been evaluated and 
established by examining the 
performance of these technologies on 
porcelain enameling and other similar 
wastewaters. The data base for 
hydroxide precipitation—sedimentation 


technology is a composite of data drawn 
from EPA sampling and analysis of 
copper and aluminum forming, battery 
manufacturing, porcelain enameling, 
electroplating, metal finishing and coil 
coating. These wastewaters are judged 
to be similar in all material respects for 
treatment because they contain similar 
ranges of dissolved metals which can be 
removed by precipitation and solids 
removal. Similarly, precipitation— 
sedimentation and filtration technology 
performance is based on the 
performance of full scale commercial 
systems treating multicategory 
wastewaters which also are essentially 
similar to porcelain enameling 
wastewaters. This is discussed fully in 
Section VU of the development 
document. 

VIII. Best Practicable Technology (EPT) 
Effluent Limitations 

The factors considered in defining 
best practicable control technolgy 
currently available (EPT) include the 
total cost of applying technology in 
relation to the effluent reduction 
benefits derived, the age of equipment 
and facilities involved, the process 
employed, non-water quality 
environmental impacts (including energy 
requirements) and other factors the 
Administrator considers appropriate. In 
general, the BPT level represents the 
average of the best existing 
performances of plants of various ages, 
sizes, processes or other common 
characteristics. Where existing 
performance is uniformly inadequate, 
BPT may be transferred from a different 
subcategory or category. Limitations 
based on transfer technolgy must be 
supported by a conclusion that the 
technology is. indeed, transferable and a 
reasonable prediction that it will be 
capable of achieving the prescribed 
effluent limits. Sec Tanners* Council of 
America v. Train. (540 F.2d 1188. 4th Cir. 
1976). BPT focuses on end-of-pipe 
treatment rather than process changes 
or internal controls, except where such 
are common industry practice. 

The cost-benefit inquiry for BPT is a 
limited balancing, committed to EPA*s 
discretion, which does not require the 
Agency to quantify benefits in monetary 
terms. See, e.g. American Iron and Steel 
Institute v. EPA. 526 F.2d 1027 (3rd Cir. 
1975). In balancing costs in relation to 
effluent reduction benefits, EPA 
considers the volume and nature of 
existing discharges, the volume and 
nature of discharges expected after 
application of BPT, the general 
environmental effects of the pollutants, 
and cost and economic impacts of the 
required pollution control level. The Act 
does not require or permit consideration 
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of water quality problems attributable to 
particular point sources or industries, or 
water quality improvements In 
articular water bodies. Therefore. EPA 
as not considered these factors. See 
Weyerhaeuser Company v. Gentle, 11 
ERC 2149 (D C Cir. 1978). 

In developing the proposed BPT 
limitations, the Agency considered the 
amount of water used per unit area of 
material enameled at each visited plant. 
The mean water use was determined for 
surface preparation based on surface 
area prepared and for coating based on 
the total area coated. Production 
normalized water use is reported as 
liters per square meter of metal area 
prepared or of porcelain enaneled area, 
respectively. The metal area prepared Is 
the actual area of metal exposed to 
cleaning or other preparation solutions 
while the area coated is the area(s) 
actually covered by each coat of 
porcelain enamel. The mean water use 
for each stream was adjusted by 
eliminating those facilities with 
unacceptably high water use from 
statistical calculations. Unacceptably 
high water use was determined by 
observation of substantial water waste 
such as badly leaking tanks and hoses 
left running when not in use. Next 
treatment technology appropriate for 
BPT level treatment and which was 
practiced in some plants throughout the 
industry was selected. This treatment 
consists of hexavalent chromium 
reduction (for facilities which perform 
porcelain enameling on aluminum), oil 
skimming. pH adjustment and 
sedimentation to remove the resultant 
precipitate and other suspended solids. 
The effluent which would be expected 
to result from the application of these 
technologies was evaluated against the 
known pcformance of some of the best 
plants in the subcategory. 

The BPT technology outined above 
applies to all four of the porcelain 
enameling subcategorics and the 
effluent concentrations resulting from 
the application of the technology are 
identical. However, the mass limitations 
vary due to different water uses among 
the subcategories and the absence of 
some pollutants in some subcategories. 

Twenty-eight plants (including the 
two plants discharging both directly and 
indirectly) are direct dischargers. The 
Agency estimates that investment costs 
for these plants would be £5.1 million. 
Total annual costs were projected to be 
$2.0 million, including depreciation and 
interest. If all costs were passed on to 
consumers, price increases would range 
from 0.1 to 2.8 percent EPA expects that 
these costs may result in three potential 
plant closures and 270 job losses. 


IX. Best Available Technolgy (BAT) 
Effluent Limitations 

The factors considered In assessing 
best available technology economically 
achievable (BAT) include the age of 
equipment and facilities involved, the 
process employed, process changes, 
non-water quality environmental 
impacts (including energy requirements) 
and the costs of applying such 
technology (Section 304(b)(2)(B)). At a 
minimum, the BAT technology level 
represents, the best economically 
achievable performance of plants of 
various ages, sizes, processes or other 
shared characteristics. As with BPT. 
where existing performance is uniformly 
inadequate, BAT may be transferred 
from a different subcategory or category. 
BAT may Include feasible process 
changes or internal controls, even when 
not common industry practice. 

The required assessment of BAT 
“considers” costs, but does not require a 
balancing of costs against effluent 
reduction benefits (see Weyerhaeuser v. 
Costle . supra). In developing the 
proposed BAT. however. EPA has given 
substantial weight to the reasonableness 
of costs. The Agency has considered the 
volume and nature of discharges, the 
volume and nature of discharges 
expected after application of BAT. the 
general environmental effects of the 
pollutants, and the costs and economic 
impacts of the required pollution control 
levels. 

Despite this expanded consideration 
of costs, the primary determinant of 
BAT is still effluent reduction capability. 
As a result of the Clean Water Act of 
1977. the achievement of BAT has 
become the principal national means of 
controlling toxic water pollution. The 
porcelain enameling process discharges 
approximately fifteen different toxic 
pollutants and EPA has selected BAT 
technology options which will reduce 
this toxic pollution by a significant 
amount. 

The Agency has considered three 
major sets of technology options which 
might be applied at the BAT leveL Each 
of these options would substantially 
reduce the discharge of toxic pollutants. 
These options, which were set forth in a 
draft development document and 
presented to the technically interested 
public for preliminary comment, are 
described in detail in Section X of the 
Development Document and are 
outlined below. 

Option J—BAT Option 1 requires the 
same level of in-process wastewater 
flow control and end-of-pipc treatment 
technology required for BPT. in addition, 
a polishing filter such as a granular 
bed—mixed media filter is added to 


remove additional metals and 
incidentally remove more suspended 
solids from the clarifier overflow. 

Twenty-eight plants (including the 
two plants discharging both directly and 
indirectly) are direct dischargers. These 
plants are expected to move to BAT 
treatment without first installing BPT 
treatment. The compliance costs and 
resulting impacts are based on that 
determination. Compliance with BAT 
Option 1 would require investment costs 
of $6.0 million and annual costs of $23 
million. EPA projects three potential 
plant closures as a result of the 
compliance costs associated with this 
option. In terms of unemployment. 270 
job losses are expected as a result of 
these closures. 

Option 2 —BAT Option 2 requires 
separate treatment of metal preparation 
and coating wastewaters. The same 
level of inprocess wastewater flow 
control and end-of-pipe treatment 
system of BAT Option 1 are required fur 
the metal preparation wastewaters. For 
the coating stream, in-process controls 
would substantially reduce the 
discharge of pollutants. These in-process 
technology changes would include the 
recirculation and reuse of the treated 
coating waste stream (with the 
exception of the wastewater generated 
from washing the ball milling 
apparatus). 

Twenty-eight plants (including the 
two plants discharging both directly and 
indirectly) are direct dischargers. These 
plants are expected to move to BAT 
treatment without first installing OFT 
treatment T1*e compliance costs and 
resulting impacts are based on that 
determination. Compliance with BAT 
Option 2 would require investment costs 
of $10.7 million and annual costs of $3 8 
million. EPA projects six potential plant 
closures as a result of the compliance 
costs associated with this option. In 
terms of unemployment 380 job losses 
are expected as a result of these 
closures. 

Option 5—BAT Option 3 builds on 
BAT Option 2, and incorporates 
countercurrent rinsing in the metal 
preparation operations to reduce 
wastewater volume and pollutant 
discharge. The installation of 
countercurrent rinsing would require 
rebuilding of the surface prepara tiun 
process line and would require the line 
to be shut down for a substantial period 
with resultant production loss and costs. 
The costs associated with extended 
process shutdown cannot be precisely 
estimated but are believed to be quite 
high. 

The effectiveness and costs of BPT 
and the BAT options were evaluated 
and considered in making a selection of 
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BAT BPT applies only minimal 
treatment— lime nnd settle—to the 
combined waste streams but removes 
23,000 kkg (25.000 tons) of pollutants, 
including 340 kkg (318 tons) per year of 
toxic metals from an estimated 7,646 
million l/yr (2.020 million gal) of raw 
waste, BAT-1 does not reduce the 
wastewater flow but removes an 
additional 7.22 kkg (7.96 tons) per year 
of toxic metals by adding filtration to 
the BPT treatment. BAT-2 reduces the 
wastewater flow to 4.100 million l/yr 
(U00 million gal) by recycling the 
coatings wastewater and separate 
treatment of each wastewater stream 
and thus reduces the discharge of toxic 
metals by 10.7 kkg/yr (11.8 tons) 

(beyond BPT). BAT-3 reduces the 
discharge of toxic metals by 12.7 kkg/yr 
(14 tons) (beyond BPT). 

The development of these costs is 
detailed in Section VIII of the 
development document and treatment 
effectiveness is displayed in Section X. 
The high cost of BAT Option 3 plus the 
low additional removal of toxic metals 
contributed to the EPA decision that 
BAT Option 3 was inappropriate. 

(E) Bat Selection and decision 
criteria — Initially. EPA made a 
determination to select Option 2 as the 
technical basis for proposed BAT 
effluent limitations. This option still 
appears to be technically operational 
and it removes significant amounts of 
the toxic pollutants of concern in this 
category (primarily toxic metals) by In- 
process control, pretreatment, and end- 
of-pipe treatment of separate streams. 
Although the Act does not require a 
balancing of costs against effluent 
reduction benefits, the costs of the 
technology options were weighed in this 
decision. As discussed above EPA 
estimates that imposition of option 2 
would result in 6 plant closures and 380 
job losses. Due to these projected 
economic impacts, BAT option 1 was 
selected as the basis for the proposed 
BAT effluent limitations (see Section X 
of the Development Document for 
detailed discussion). 

rhe Agency rejected Option 3 because 
the installation of countercurrent rinsing 
would require rebuilding of the surface 
preparation process line and would 
require the line to be shut down for a 
substantial period with resultant 
production loss and costs. The costs 
associated with extended process 
shutdown cannot be precisely estimated 
but are believed to be quite high. 

The Agency also rejected option 2 
anpr careful consideration of the 
economic impacts projected at the BAT 
- level. The separation of streams and 
reuse of ball mill wash water will 
provide the most effective pollutunt 


removal. Since the majority of the 
pollutant load comes from the coating 
waste stream, while metal preparation 
provides the larger flow, there is an 
environmental disbenefit as a result of 
combined treatment. (See Section X 
Environmental Benefit tables in the 
development document). 

While the Agency has selected BAT 
option 1 for proposal, EPA is also 
considering an additional option which 
is intermediate between BAT options 1 
and 2. Option 2 varies from option 1 in 
two ways: separate treatment systems 
are required for both wastewater 
streams, and the coating operation 
wastewater stream is reduced by reuse. 
The additional option adds the flow 
reduction of option 2 to option 1. Flow 
reduction has some offsetting cost 
savings to apply against the added cost 
of water recirculation. The Agency has 
not fully evaluated the costs of this 
option but preliminary indications are 
that recirculation costs are at least 
equaled by savings in the smaller size of 
the final filter. The recycled water can 
be used to cool ball mills, wash rejected 
ware, clean up mill room floors and for 
other water uses which do not require 
the high quality that ball mill wash out 
demands. Comments are being 
requested on this intermediate option. 

X. New Source Performance Standard 
(NSPS) 

The basis for new source performance 
standards (NSPS) under Section 306 of 
the Act is the best available 
demonstrated technology. New plants 
have the opportunity to design and use 
the best and most efficient porcelain 
enameling processes and wastewater 
treatment technologies, without facing 
the added costs and restrictions 
encountered in retrofitting an existing 
plant. Therefore, Congress directed EPA 
to consider the best demonstrated 
process changes, inplant controls, and 
end-of-pipe treatment technologies 
which reduce pollution to the maximum 
extent feasible. EPA considered three 
options for selection of NSPS 
technology. 

Originally, NSPS options were 
identical to the three options set forth 
for BAT. The Agency has selected a 
modified Option 3 as NSPS. This option 
relies upon the achievement of no 
discharge of process wastewater 
pollutants from coating operations 
through the use of electrostatic dry 
powder application. By eliminating the 
use of water in the coating operation, 
wastewater discharges are also 
eliminated. 

The Agency projects little need for 
additional porcelain enamel capacity, 
and expects that regardless of the NSPS 


selected, few new sources will be built. 
The cost savings resulting from 
improved operating efficiencies are 
expected to more than offset the costs 
associated with installing NSPS. Thus, 
no significant impact is foreseen from 
these new source standards. 

XI. Pretreatment Standards For Existing 
Sources (PSES) 

Section 307(b) of the Act requires EPA 
to promulgate pretreatment standards 
for existing sources (PSES). which must 
be achieved within three years of 
promulgation. PSES are designed to 
prevent the discharge of pollutants 
which pass through, interfere with, or 
are otherwise incompatible with the 
operation of POTWs. The Clean Water 
Act of 1977 adds a new dimension by 
requiring pretreatment for pollutants, 
such as toxic metals, that pass through 
the POTW in amounts that would 
violate direct discharger effluent 
limitations or that limit POTW sludge 
management alternatives, including the 
beneficial use of sludges on agricultural 
lands. The legislative history of the 1977 
Act indicates that pretreatment 
standards are to be technology-based 
and analogous to the best available 
technology for removal of toxic 
pollutants. The general pretreatment 
regulations served os the framework for 
these proposed pretreatment standards 
for porcelain enameling. They can be 
found at 43 FR 27736 (June 26,1978) (40 
CTO Part 403). 

The four pretreatment options 
considered parallel BPT and the BAT 1. 
2, and 3 options previously described. 
Most of the pollutants regulated are 
toxic metals which are not degraded in 
POTW. These metals either pass 
through a POTW or are concentrated in 
the sludge, thereby limiting sludge 
management alternatives. The 
rationales for the selection of BAT 
Option 1 as pretreatment, and the 
rejection of BAT Options 2 and 3 as 
pretreatment are identical to the 
rationale set forth in the BAT Options 
discussion. 

The equipment required for the 
selected pretreatment option is of 
reasonable size and appropriate for 
installation within an urban plant which 
discharges to POTW. The mass 
limitations set forth for BAT Option 1 
have been presented here as the only 
method of designating pretreatment 
standards. To regulate on the basis of 
concentration would not be adequate 
because it would not adequately control 
the release of toxic pollutants. 
Dischargers could merely dilute the 
waste stream (or avoid recycle) and 
meet the limitations. Yet this greater 
mass of pollutants would pass through 
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the POTW and possibly interfere with 
sludge disposal options. The Agency has 
considered the possible complications 
which mass based limitations might 
cause when applied as pretreatment 
standards. Since porcelain enameling 
production records are routinely 
maintained the complications of 
applying a mass based standard appear 
to be minimal. Therefore, the policy that 
concentration be used to express 
pretreatment standards (40 CFR Part 
409.6(c) Appendix A. E2.e) as it applies 
to PSES in this part is set aside. The 
Agency will be proposing minimum 
requirements for pretreatment self 
monitoring to insure compliance with 
the standards. 

Eighty-eight plants (76 percent of all 
plants in the industry) are indirect 
dischargers. The impacts associated 
with pretreatment standards are 
discussed below for each option. 

PSES Option 1 corresponds to BPT 
level of treatment. Investment costs for 
this option are $21.1 million with annual 
costs of $8.2 million. EPA projects seven 
plant closures and 490 job losses as a 
result of PSES Option 1. This option 
would remove 17,608 kkg of pollutants 
per year, including 283 kkg of toxic 
pollutants. 

PSES Option 2 corresponds to BAT 
Option 1. investment costs for this 
option are $24.0 million with annuai 
costs of $9.8 million. EPA projects eight 
plant closures and 450 job losses as a 
result of PSES Option 2. This option 
would remove 17.674 kkg of pollutants 
per year, including 288 kkg of toxic 
pollutants. 

PSES Option 3 corresponds to BAT 
Option 2. Investment costs for this 
option are $34.5 million with annual 
costs of $11.3 million. EPA projects 
twenty plant closures and over 2,000 job 
losses ns a result of PSES Option 3. This 
option would remove 17,685 kkg of 
pollutants per year, including 271 kkg of 
toxic pollutants. 

XII. Pretreatmenl Standards For New 
Sources (PSNS) 

Section 307(c) of the Act requires EPA 
to promulgate pretreatment standards 
for new sources (PSNS) at the same time 
that it promulgates NSPS. New indirect 
discharges will produce wastes having 
the same pass through problems that 
existing dischargers have. New indirect 
dischargers, like new direct dischargers, 
have the opportunity to incorporate the 
best available demonstrated 
technologies including process changes, 
in-plant controls, and end-of-pipc 
treatment technologies, and to use plant 
site selection to ensure adequate 
treatment system installation. 


The PSNS treatment options 
considered are identical to the NSPS 
options. As in the case of existing 
sources, the majority of pollutants 
regulated are toxic metals which are not 
degraded in a POTW. NSPS Option 3 (as 
modified by requiring dry porcelain 
enamel application) is selected as the 
moat appropriate pretreatment 
technology option for PSNS. This option 
encourages new plants to treat their 
own watewaters. thereby reducing the 
hydraulic loading on POTW ond limiting 
the amount of toxic metals which would 
be introduced to a POTW. 

The mass limitations set forth as 
NSPS Option 3 are presented here as the 
only method of designating pretreatment 
standards. The water flow reductions 
specified at NSPS are the major features 
of the treatment and control system. 
Thus, to regulate on the basis of 
concentration only is not adequate 
because It will not adequately control 
the release of toxic pollutants. 

Therefore, policy that concentration be 
used to express pretreatment standards 
(40 CFR Part 403 6(c): and Appendix A. 
B.2.e) is waived as it applies to PSNS in 
this part. The Agency is considering 
establishing minimum requirements for 
monitoring to insure compliance with 
the standards, but no requirements are 
proposed at this time. 

The Agency projects little need for 
additional porcelain enamel capacity, 
and expects that regardless of the PSNS 
selected, few new sources will emerge. 
For the new plants that are built, the 
costs savings resulting from improved 
operating efficiencies are expected to 
more than offset the costs associated 
with PSNS. Thus, no significant impact 
is foreseen from new source standards. 

XIII. Best Conventional Technology 
(BCT) Effluent Limitations 

The 1977 amendments added Section 
301(b)(4)(E) to the Act. establishing 
“best conventional pollutant control 
technology*' (BCT) for discharges of 
conventional pollutants from industrial 
point sources. Conventional pollutants 
are those defined in Section 304(b)(4)— 
BOD. TSS. fecal coliform and pH—and 
any additional pollutants defined by the 
Administrator as “conventional." On 
July 30,1979. EPA added oil and grease, 
to the conventional pollutant list (44 FR 
44501). 

BCl' is not an additional limitation, 
but replaces BAT for the control of 
conventional pollutants. BCT requires 
that limitations for conventional 
pollutants Ik* assessed in light of a new 
"cost-reasonableness" test, which 
involves a comparison of the cost ond 
level of reduction of conventional 
pollutants from the discharge of publicly 


owned treatment works to the cost and 
level of reduction of such pollutants 
from a class or category of industrial 
sources. In its review of BAT for 
"secondary" industries, the Agency will 
propose BCT levels based on a 
methodology described at 44 FR 50732 
(Aug. 29.1979). A BCT option will be 
considered "cost reasonable" under this • 
methodology if its incremental cost 
(dollars per pound of pollutant, 
measuring from BPT to BCT) is less than 
or equal to the costs for an average 
POTW. In 1978 dollars the POTW 
comparison figure is $1.27 per pound 

Only three conventional pollutant 
parameters—pH, oil and grease and TSS 
are considered under the BCT limitation, 
the pH limitation is the same as required 
at BIT and need not be further 
considered. The quantity of oil and 
grease plus TSS removed by BAT 
(Option 1 as selected) above BPT was 
calculated and compared with the total 
cost of technology above BPT to achieve 
BAT. This comparison showed that the 
BCT costs for the steel subcategory 
would be $20.17 per pound of 
conventional pollutant removed. 
$1,020.73 for the cast iron subcategory, 
$40.35 for the aluminum subcategory «»nd 
$347.46 for the copper subcategory. All 
of these costs substantially exceed $1.27 
per pound which has been established 
os the level of cost reasonableness for 
BCT. Therefore the BCT limitations for 
oil and grese, and TSS are set at the 
same level as at BPT. 

XIV. Regulated Pollutants 

The basis upon which the controlled 
pollutants were selected, as well as the 
general nature and environmental 
effects of these pollutants, is set out in 
Sections V. VI. IX and X of the 
Development Document. Some of these 
pollutants are designated toxic under 
Section 307(a) of the Act, and no 
evidence has been found to warrant 
removal of any pollutant from the toxics 
list. 

A. BPT—The pollutants controlled by 
the BPT limitations are antimony, 
arsenic, cadmium, chromium, copper, 
lead, nickel, selenium, zinc, aluminum, 
cobalt fluoride, iron, manganese, 
titanium, oil and grease. TSS. and pH. 
The discharge is controlled by maximum 
daily and monthly average mass effluent 
limitations stated in milligrans per 
square meter of metal processed or ares 
coated. 

B. BAT and NSPS—The list of toxic 

and unconventional pollutants 
specifically limited by BAT and NSPS is 
the same as those limited by BPT. Oil 
and grease. pH and TSS are limited by 
BCT rather than BAT. 
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C. PSES and NSPS—The list of toxic 
and unconventional pollutants expressly 
controlled for indirect dischargers is the 
same as those limited by BPT except 
that aluminum, iron, oil and grease. TSS 
and pi 1 are not limited. 

Appendix B to this notice contains a 
tabulation for each subcategory of the 
toxic pollutants which were considered 
for specific limitation. 

X V. Pollutants and Subcategories Not 

Regulated 

The Settlement Agreement contains 
provisions authorizing the exclusion 
fiom regulation, in certain instances, of 
toxic pollutants and industry 
sulxutegories. These provisions have 
been re-written in a Revised Settlement 
Agreement which was approved by the 
District Court for the District of 
Columbia on March 9.1979.12 ERC 
1833. 

A, Exclusion of Pollutants 

Paragraph 8(a)(iit] of the Revised 
Settlement Agreement allows the 
Administrator to exclude from 
regulation toxic pollutants not 
detectable by Section 304(h) analytical 
methods or other state-of-the-art 
methods. The toxic pollutants not 
detected and therefore, excluded from 
regulation are listed in each subcategory 
in Appendix C to this notice. 

Paragraph 8(a)(iii) also allows the 
Administrator to exclude from 
regulation toxic pollutants detected in 
the effluent in only trace quantities and 
neither causing nor likely to cause toxic 
effects. Appendix D to this notice lists 
the toxic pollutants in each subcategory 
which were detected in the effluent in 
trace amounts, at or below the nominal 
limit of analytical quantification, which 
arc not likely to cause toxic effects and 
which, therefore, arc excluded from 
regulation. 

Paragraph 8(a)(iii) also allows the 
Administrator to exclude from 
regulation toxic pollutants detectable in 
the effluent from only a small number of 
sources within the subcategory which 
arc uniquely related to those sources. 
Appendix E to this notice lists for each 
subcategory the toxic pollutants which 
Wef c detected in the effluents of only 
one plant are uniquely related to that 
plant, and are not related to the 
manufacturing process under study. 

Paragraph 8{a)(iii) also allows the 
Administrator to exclude from 
regulation, toxic pollutants present in 
amounts too small to be effectively 
reduced by technologies considered 
applicable to the industry. Appendix E 
hits those toxic pollutants which are not 
treatable using technologies considered. 


B. Exclusion of Subcategories 

Paragraph 6(a)(i) of the Settlement 
Agreement authorizes the Administrator 
to exclude from regulation industry 
categories or subcategories for which 
equal or more stringent limitations are 
already provided by existing effluent 
guidelines and standards. Additionally, 
paragraph 8(a)(iv) of the Settlement 
Agreement authorizes the exclusion of 
subcategories in which the amount and 
toxicity of each pollutant in the 
discharge does not Justify developing 
national regulations. 

No subcategories or subsets of the 
porcelain enameling industry meet these 
criteria. Thus none are excluded from 
this regulation. 

XVI. Monitoring Requirements for 
Indirect Dischargers 

Background 

The Agency is not now proposing 
specific self-monitoring requirements for 
pretreaters in this category. Such 
requirements may be promulgated when 
this regulation is promulgated or may be 
promulgated separately. 

Reporting Requirements 

'The reporting requirements for 
indirect dischargers are governed by the 
General Pretreatment Regulations found 
at 40 CFR. Part 403. Amendments to 
these Regulations will be promulgated in 
the near future. Specifically. 40 CFR. 

Part 403.12 establishes a six (6) month 
reporting requirement and outlines 
general responsibilities of the POTW 
and industrial users of POTW’s with 
respect to reporting requirements. 

XVII. Costs, Effluent Reduction Benefits, 
and Economic Impacts 

Executive Order 12044 requires EPA 
and other agencies to perform regulatory 
analyses of certain regulations. 43 FR 
12661 (March 23,1978). EPAs plan for 
implementing Executive Order 12044 
requires a regulatory analysis for major 
significant regulations involving 
annualized compliance costs greater 
than $100 million or meeting other 
specified criteria. 44 FR 30988 (May 29. 
1979). Where these criteria are met, 
EPA’s implementation plan requires a 
formal regulatory analysis, including an 
economic impact analysis and an 
evaluation of regulatory alternatives. 

The proposed regulations for the 
porcelain enameling industry do not 
require a formal regulatory analysts. 
Nonetheless, this proposed rulemaking 
satisfies the formal regulatory analysis 
requirements. 

EPA‘s economic impact assessment is 
set forth in Economic Impact Analysis 
of Proposed Effluent Standards and 


Limitations for the Porcelain Enameling 
Industry. EPA 440/2-80-082. This report 
details the investment and annual costs 
for the industry as a whole and for 
typical plants covered by the proposed 
porcelain enameling regulation. The 
report also assesses the impact of 
compliance costs in terms of plant 
closures, production changes, price 
changes, employment changes, local 
community impacts, and balance of 
trade effects. 

EPA has identified 116 plants thut 
perform porcelain enameling operations. 
Total investment for BPT, BAT and 
PSES is estimated to be $30.0 million 
w ith annual costs of $11.9 million, 
including depreciation and interest. 
These costs are in 1978 dollars and are 
based on the determination that plants 
will move from existing treatment to 
either BAT or PSES, Eleven potential 
plant closures (9 percent of the industry) 
are projected as a result of this 
regulation. In terms of unemployment 
the potential closures will result in 
approximately 720 job losses—about 
one percent of total employment for 
porcelain enameling. Maximum price 
increases if all costs were passed on to 
consumers would range from 0.2 to 3.3 
percent. Balance of trade effects are 
insignificant. 

The impacts of the regulations were 
estimated on a plant-by-plant basis for a 
sample of 80 plants, with results 
projected to all 116 plants that EPA has 
identified. For purposes of measuring 
the potential economic impacts, the 
industry was subcategorized by the type 
of product being enameled (e.g. ranges, 
sanitary ware, architectural panels). A 
financial profile was developed for each 
of the 80 sample plants. The financial 
variables contained in the profiles were 
used to calculate return on investment 
and an assets to capital investment 
ratio. These two ratios indicate 
profitability or capital availability 
problems faced by the plants. Plant 
closure determinations were based on 
threshold levels that were established 
for evaluating the financial ratios. 

BFT: Twenty-eight plants (including 
the two plants discharging both directly 
and indirectly) are direct dischargers. 
The BPT regulation requires $5.1 million 
in investment costs and $2.0 million in 
annual costs. There are three potential 
plant closures associated with the BPT 
treatment option—representing 11 
percent of the direct dischargers and 3 
percent of all plants in the industry. In 
terms of unemployment, the potential 
closures will affect 270 employees. If all 
costs were passed on to consumers, 
price increases would range from 0.1 to 
2.8 percent. 
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BAT: Porcelain enameling plants that 
do not have BPT installed and discharge 
directly are expected to move to BAT 
technology without first installing BPT 
technology. The compliance costs and 
resulting impacts discussed below are 
based on the total effects of going from 
existing treatment to installing BAT. 
Investment costs are $0.0 million, with 
annual costs of $2.3 million, including 
depreciation and interest. This option 
does not result in any additional 
closures beyond those associated with 
BPT. Thus, there are three potential 
plant closures representing 11 percent of 
the direct dischargers and 3 percent of 
all plants in the industry. If all costs 
were passed on to consumers, price 
increases would range from 0.2 to 3.3 
percent. 

PSES: Eighty-eight plants (76 percent 
of the industry) are identified as indirect 
dischargers. There were 67 indirect 
dischargers in the 80-plant sample, 
accounting for approximately 80 percent 
of the industry’s annual production. The 
pollution control technology for the 
proposed pretreatment standards is 
identical to the BAT treatment 
technology. Annual costs for indirect 
dischargers are $906 million; investment 
costs are $24.0 million. There are eight 
potential plant closures associated with 
PSES —representing 9 percent of the 
indirect dischargers and 7 percent of all 
plants in the industry. In terms or 
unemployment, the potential closures 
will affect 450 employees. 

NSPS-PSNS: The declining trend in 
the use of porcelain enamel is expected 
to continue. The slow growth rate for 
most end-products, and the expected 
substitution for porcelain enamel 
suggests little need for additional 
porcelain enamel capacity. Thus, it is 
expected that few new sources will 
emerge. Any new plants are likely to be 
replacements or modernizations of older 
ones. A new facility would most likely 
be associated with cost savings that 
result from improved operating 
efficiencies. These factors are expected 
to more than offset the costs associated 
with new source performance standards. 
Thus, no significant economic impact is 
foreseen from new source standards. 

Regulatory Flexibility Analysis 

Pub. L 96-354 requires that EPA 
prepare an Initial Regulatory Flexibility 
Analysis for all proposed regulations 
that hove a significant impact on a 
substantial number of small entities. 

This analysis mu9t: 

• Describe the reasons, objectives, 
and legal basis for the proposed rule; 

• Describe, and where feasible, 
estimate the number of small entities^ as 
(in most cases) defined by Small 


Business Administration (SEA), affected 
by the proposed rule; 

• Describe the reporting, 
recordkeeping, and other compliance 
requirements; 

• Identify any Federal rules that may 
duplicate, overlap, or conflict with the 
proposed rule; 

• Describe any significant 
alternatives that would accomplish the 
stated objectives, and minimize any 
significant economic impacts of the 
proposed rules on small entities. 

This analysis may be done in 
conjunction with or as a part of any 
other analysis conducted by the Agency. 
This proposed rulemaking and the 
economic impact analysis supporting the 
proposal satisfy the requirements of the 
Regulatory Flexibility Act. 

Many of the provisions of the Initial 
Regulatory Flexibility Analysis have 
been addressed in detail in other 
sections of this preamble. Sections I. 

IIA. and 111 discuss the legal authority 
and objectives of the proposed rule. 
Sections XXIII and XXIV discuss the 
public participation procedures. Section 
XVI discusses the reporting 
requirements. The Agency is not aware 
of any other Federal rules that may 
overlap or conflict with this proposed 
rule. 

The economic impact analysis 
outlines the impacts associated with this 
proposed rule and with the other 
regulatory options the Agency 
considered. Over 40 percent of this 
industry, or 50 plants, have fewer than 
250 employees. (The SBA uses 250 
employees as the defmition for small 
business when an industry-specific size 
definition is not available. 13 CFR 121.3. 
Since the porcelain enameling industry 
covers a number of Standard Industrial 
Classification codes used by SBA to 
define size. EPA feels that the general 
size definition is most appropriate.) The 
Agency estimates that at BAT option 2 
(pretreatment option 3). 23 plants, or 22 
percent of the 50 plants, would dose. To 
reduce this level of impact, the Agency 
chose a less stringent option. BAT 
option 1 (pretreatment option 2), as the 
basis for setting the effluent limitations. 
The Agency estimates that eleven 
plants, or 22 percent of the 50 plants, 
would close at this option. 

The analysis also indicates that the 
economic impact may be concentrated 
on the smallest plants in this industry. 

At the selected option, BAT option 1, 
approximately three-quarters of the 
closures (eight out of eleven plants) 
would occur among plants with less 
than 100 employees. Therefore. EPA will 
evaluate the possibility of setting less 
stringent standards for the amplest 
plants. In this evaluation. EPA will 


consider various criteria, such as 
production volume or flow, as the basis 
for defining small plants. The Agency 
solicits comments on this issue in this 
proposal, and will decide at 
promulgation whether to set less 
stringent standards for small plants. 

X VIII. Non-Water Quality Aspects of 
Pollution Control 

The elimination or reduction of one 
form of pollution may aggravate other 
environmental problems. Therefore. 
Sections 304(b) and 306 of the Act 
require EPA to consider the non-water 
quality environmental impacts 
(including energy requirements) of 
certain regulations. In compliance with 
these provisions, EPA has considered 
the effect of this regulation on air 
pollution, solid waste generation, water 
scarcity, and energy consumption. This 
proposal was circulated to and reviewed 
by EPA personnel responsible for non¬ 
water quality environmental programs. 
While it is difficult to balance pollution 
problems against each other and against 
energy utilization. EPA is proposing 
regulations which it believes best serve 
often competing national goals. 

The following are the non-water 
quality environmental impacts 
(including energy requirements) 
associated with the proposed 
regulations: 

A. Air Pollution—Imposition of BPT 
BAT, BCT. NSPS, PSES, and PSNS will 
not create any substantial air pollution 
problems. 

B. Solid Waste—EPA estimates that 
porcelain enameling facilities generated 
30.000 kkg of solid wastes (wet basis] 
per year in 1976. These wastes were 
comprised of treatment system sludges 
containing toxic metals, including 
chromium, copper, lead, nickel and zinc. 

EPA estimates that the proposed BPT 
limitations will contribute an additional 
48.500 kkg per year of solid wastes. 
Proposed BAT and PSES will increase 
these wastes by approximately 360 kkg 
per year beyond BPT levels. These 
sludges will necessarily contain 
additional quantities (and 
concentrations) of toxic metal 
pollutants. 

On the other hand. EPA estimates that 
implementation of proposed 
pretreatment standards will result in 
POTW sludges having commensurately 
lesser quantities and concentrations of 
toxic pollutants. POTW sludges will 
become more amenable to a wider range 
of disposal alternatives, possibly 
including beneficial use on agricultural 
lands. Moreover, disposal of these 
vastly greater quantities of adulterated 
POTW sludges would be significantly 
more difficult and costly than disposal 
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of smaller quantities of wastes 
generated at individual plant sites. 

These wastewater treatment sludges 
may furthermore be identified as 
hazardous under the regulations 
implementing subtitle C of the Resource 
Conservation and Recovery Act 
(RCRA). Under those regulations, 
generators of these wastes must test the 
wastes to determine if the wastes meet 
any of the characteristics of hazardous 
waste (see 40 CKR § 2G2.1t 45 FR at 
12732-12733 (Feb. 26.1980)). The Agency 
may also list these sludges as hazardous 
pursuant to 40 CFR J 261.11 (45 FR at 
33121 (May 19.1980). and is likely to do 
so based upon high concentrations of 
cadmium in these wastes and the Large 
quantity of wastes generated. 

If these wastes are identified as 
hazardous, they will come within the 
scope of RCRA's “cradle to grave" 
hazardous waste management program, 
requiring regulation from the point of 
generation to point of final disposition. 
EPA*s generator standards would 
require generators of hazardous 
porcelain enameling wastes to meet 
containerization, labeling, recordkeeping 
and reporting requirements; if porcelain 
enamelers dispose of hazardous wastes 
off-site, they would have to prepare a 
manifest which would track the 
movement of the wastes from the 
generator's premises to a permitted off¬ 
site treatment, storage, or disposal 
facility. See 45 FR 12722,12733-12734 
(Feb. 26. 1980). The transporter 
regulations require transporters of 
hazardous wastes to comply with the 
manifest system to assure that the 
wastes are delivered to a permitted 
facility. See 45 FR 12737.12743-12744 
(Feb. 26, 1980). Finally. RCRA 
regulations establish standards for 
hazardous waste treatment storage and 
disposal facilities allowed to receive 
such wastes. Final standards for 
permitted hazardous waste disposal are 
expected to be promulgated during the 
fall of 190a See 45 FR 33154 (May 19. 
1980). 

Even if these wastes are not identified 
as hazardous, they still must be 
disposed of in compliance with the 
subtitle D open dumping standards, 
implementing S 4004 of RCRA. See 44 FR 
53438 (Sept. 13.1979). 

The costs of compliance with 
proposed RCRA regulations were not 
specifically included in the economic 
impact analysis for these proposed 
regulations. However, EPA considered 
estimated RCRA compliance costs for 
porcelain enameling when it selected 
the technology options for these 
proposed regualtions. The Agency plans 
to incorporate costs of compliance with 


RCRA regulations in its final economic 
impact analysis for this regulation. 

C. Energy’ Requirements—EPA 
estimates that the achievement of 
proposed BPT effluent limitations will 
result in a net increase in electrical 
energy consumption of approximately 18 
million kilowatt-hours per year. 

Proposed BCT and BAT limitations are 
projected to add another 18.2 million 
kilowatt-hours to electrical energy 
consumption. To achieve the proposed 
BPT. BCT and BAT effluent limitations, 
a typical direct discharger will increase 
total energy consumption by less than 1 
percent of the energy consumed for 
production purposes. 

The Agency estimates that proposed 
PSES will result in a net increase in 
electrical eneTgy consumption of 
approximately 12.1 million kilowatt- 
hours per year. To achieve proposed 
PSES. a typical existing indirect 
discharger will increase energy 
consumption less than 1 percent of the 
tool energy consumed for production 
purposes. 

XIX. Best Management Practices (EMPs) 

Section 304(e) of the Clean Water Act 
authorizes the Administrator to 
prescribe “best management practices** 
(“BMP"), described under AUTHORITY 
AND BACKGROUND. EPA intends to 
develop BMPs which: (1) are applicable 
to all industrial sites: (2) are applicable 
to a designated industrial category; and 
(3) offer guidance to permit authorities 
in establishing BMPs required by unique 
circumstances at a given plant. 

EPA is not now considering 
promulgating BMPs specific to porcelain 
enameling. 

XX. Upset and Bypass Provisions 

An issue of recurrent concern has 
been whether industry guidelines should 
include provisions authorizing 
noncompliance with effluent limitations 
during periods of “upset" or “bypass.** 
An upset, sometimes called an 
''excursion/* is unintentional 
noncompliance occurring for reasons 
beyond the reasonable control of the 
permittee. Industry argues that an upset 
provision in EPA's effluent limitations 
guidelines is necessary because such 
upsets will inevitably occur due to 
limitations in even properly operated 
control equipment. Because technology- 
based limitations arc to require only 
what technology can achieve, they claim 
that liability for such situations is 
improper. When confronted with this 
issue, courts have been divided on the 
question of whether an explicit upset or 
excursion exemption Is necessary or 
whether upset or excursion incidents 
may be handled through EPA's exercise 


of enforcement discretion. Compare 
Marathon Oil Co. v. EPA. 564 F.2d 1253 
(9th Cir. 1977) with Weyerhaeuser v. 
Castle. supra and Com Refiners 
Association . et ai v. CostJe. No. 78-1009 
(8th Cir., April 2,1979). See also 
American Petroleum Institute v. EPA, 

540 V2d 1023 (10th Cir. 1978); CPC 
International. Inc. v. Train. 540 F.2d 1320 
(8th Cir. 1978): FMC Corp. v. Train. 539 
F.2d 973 (4th Cir. 1976). 

While an upset is an unintentional 
episode during which effluent limits are 
exceeded, a bypass is an act of 
intentional noncompliance during which 
waste treatment facilities are 
circumvented in emergency situations. 
Bypass provisions have, in the post, 
been included in NPDES permits. 

EPA has determined that both upset 
and bypass provisions should be 
Included in NPDES permits, and has 
recently promulgated NPDES regulations 
which include upset and bypass permit 
provisions (40 CFR 122.00 45 FR 33290 
May 19.1960). The upset provision 
establishes an upset as an affirmative 
defense to prosecution for violation of 
technology-based effluent limitations. 
The bypass provision authorizes 
bypassing to prevent loss of life, 
personal injury or severe property 
damage. Permittees in porcelain 
enameling will be entitled to upset and 
bypass provisions in NPDES permits. 
Thus these proposed regulations do not 
address these issues. 

XXI. Variances and Modifications 

Upon the promulgation of the final 
regulation, the numerical effluent 
limitations for the appropriate 
subcategory must be applied in ail 
federal and state NPDES permits 
thereafter issued to porcelain enameling 
direct dischargers. In addition, on 
promulgation, the pretreatment 
standards are directly applicable to 
indirect dischargers. 

For the BPT and BCT effluent 
limitations, the only exception to the 
binding limitations is EPA's 
“fundamentally different factors" 
variance. See E I. duPont de Nemours 
and Co. v. Train, 430 U.S. 112 (1977); 
Weyerhaeuser Co. v. CostJe. supra. This 
variance recognizes factors concerning a 
particular discharger which are 
fundamentally different from the factors 
considered in this rulemaking. However, 
the economic ability of the individual 
operator to meet the compliance cost for 
BPT standards is not a consideration for 
granting a variance. See National 
Crushed Stone Association v. EPA .— 
U.S. —(No. 79-770, decided Dec. 2,1980), 
and Consolidation Coal Co. v. CostJe. 

604 F.2d 239 (4th Cir. 1979). cert granted 
48 U.S.LW. 3513 (Feb. 19.1980). This 


i 
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variance clause was originally set forth 
in EPA's 1976-1976 industry regulations. 
It is now included in the general NPDES 
regulations and will not be included in 
the porcelain enameling or other specific 
industry regulations. See the NPDES 
regulations at 40 CFR Part 122 Subparts 
A & D. 45 FR 33290 et. seq. (May 19. 

1960] for the text and explanation of the 
"fundamentally different factors" 
variance. 

The BAT limitations in this regulation 
also are subject to EPA's 
"fundamentally different factors'* 
variance. In addition. BAT limitations 
for non-toxic and nonconventiona / 
pollutants are subject to modifications 
under Sections 301(c) and 301(g) of the 
Act. According to Section 301(j)(l)(B), 
applications for these modifications 
must be filed within 270 days after 
promulgation of final effluent limitations 
guidelines. See 43 FR 40S59 (Sept. 13. 
1978). Under Section 301(1) of the Act. 
these statutory modifications are not 
applicable to "toxic" pollutants. 

Rretreatment standards for existing 
sources are subject to the 
"fundamentally different factors" 
variance and credits for pollutants 
removed by POTWs. See 40 CFR 403.7. 
403.13; 43 FR 27738 (June 28.1978). 
Pretreatment standards for new sources 
are subject only to the credits provision 
in 40 CFR 403.7. New source 
performance standards are not subject 
to EPA's "fundamentally different 
factors" variance or any statutory or 
regulatory modifications. See duPont v. 
Train, supra . 

XXII. Relationship To NPDES Permits 

The BPT. BAT, BCT, and NSPS 
limitations in this regulation will be 
applied to individual porcelain 
enameling plants through NPDES 
permits issued by EPA or approved state 
agencies under Section 402 of the Act. 
The preceding section of this preamble 
discussed the binding effect of this 
regulation on NPDES permits, except to 
the extent that variances and 
modifications are expressly authorized. 
This section describes several other 
aspects of the interaction of these 
regulations and NPDES permits. 

One matter which has been subject to 
different judicial views is the scope of 
NPDES permit proceedings in the 
absence of effluent limitations, 
guidelines and standards. Under 
currently applicable EPA regulations, 
states and EPA Regions issuing NPDES 
permits prior to promulgation of this 
regulation must do so on a case-bycase 
basis. This regulation provides a 
technical and legal base for new 
permits. 


Another noteworthy topic is the effect 
of this regulation on the powers of 
NPDES permit issuing authorities. The 
promulgation of this regulation does not 
restrict the power of any permit-issuing 
authority to act in any manner not 
inconsistent with law or these or any 
other EPA regulations, guidelines or 
policy. For example, the fact that this 
regulation does not control a particular 
pollutant does not preclude the permit 
issuer from limiting such pollutant on a 
case-by-case basis, when necessary to 
carry out the purposes of the Act. In 
addition, to the extent that state water 
quality standards or other provisions of 
state or Federal law require limitation of 
pollutants not covered by this regulation 
(or require more stringent limitations on 
covered pollutants), such limitations 
must be applied by the permit-issuing 
authority. 

One additional topic that warrants 
discussion is the operation of EPA's 
NPDES enforcement program, many 
aspects of which have been considered 
in developing this regulation. The 
Agency wishes to emphasize that, 
although the Clean Water Act is a strict 
liability statute, the initiation of 
enforcement proceedings by EPA is 
discretionary [Sierra Club v. Train, 557 
F. 2d 485. 5th Cir. 1977). EPA has 
exercised and intends to exercise that 
discretion in a manner which recognizes 
and promotes good faith compliance 
efforts and conserves enforcement 
resources for those who fail to make 
good faith efforts to comply with the 
Act. 

XX1U. Summary of Public Participation 

In September 1979. EPA circulated a 
draft technical development document 
to a number of interested parties, 
including the Porcelain Enameling 
Institute and member firms, the Natural 
Resources Defense Council (NRDC). and 
affected state and municipal authorities. 
This document did not include 
recommendations for effluent limitations 
and standards, but rather presented the 
technical basis for this proposed 
regulation. A meeting was held in 
Washington. D.C. on October 20,1979, 
for public discussion of comments on 
this document. A brief summary of these 
comments follows: 

1. Comment: Porcelain enamel on 
sheet steel constitutes 70% of the 
Porcelain Enameling category, yet actual 
sampling percentages and plant visits 
were so few that it seems impossible to 
establish an effective and representative 
cross section of this segment of the 
industry. 

Response: Visited plant selection is 
based upon data collected in the dcp. 
Plant selection includes consideration of 


large and small facilities and those that 
have different processes and waste 
treatment. The Agency does not 
necessarily include a one-for-one 
proportion of sampled plants and 
percentage of category. 

2. Comment: Numerous comments 
were received questioning why a mean 
value was used for water use (liters per 
square meter) yet median data were 
also used for other flows. 

Response: The Agency is now relying 
almost exclusively on mean values for 
treatment and production purposes. The 
major exception to this is that median 
values are used for raw waste 
concentrations when calculating 
environmental benefits. 

3. Comment: Cost data are incomplete. 
Costs for separating streams, flow 
equalization, piping, and installation are 
very real and could add more costs than 
those suggested for individual process 
costs. 

Response: The Agency has revised the 
format of Section VIII of the 
development document to make it more 
understandable and easily followed. 
Because industry has complained 
vigorously about the EPA engineering 
costs for treatment facilities, the basic 
costing factors were reviewed and some 
adjustments made resulting in 
somewhat different costs than those 
shown in the draft development 
document. Industry has presented EPA 
with detailed construction costs for 5 
porcelain enameling waste treatment 
plants and ha9 indicated an intention to 
supply detailed costs on a total of about 
10 plants. We expect to make a full 
examination of these industry supplied 
costs to resolve or highlight differences 
in estimated costs for treatment. Our 
initial review of the industry supplied 
costs indicates that some items included 
in industry costs are not directly 
necessary to the construction of the 
facility and that the facilities are 
designed to treat flows substantially 
larger than necessary from porcelain 
enameling operations. When these 
major causes of cost differences are 
factored out, the Agency and industry 
are within a range of about 30 percent 
variance. The Agency is continuing to 
analyze the cost problem and expects to 
compare the costs supplied by the 
industry with cost estimates used by 
three outside contractors. Any further 
correction of Agency cost estimates 
indicated by this further analysis will be 
taken into consideration at promulgation 
of this regulation. 

The Agency is also evaluating the 
application of package type wastewater 
treatment facilities in this industry 
segment. These treatment facilities are 
shop fabricated and can be installed for 
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less than present cost estimates (about 
to). Preliminary Information indicates 
that the package type facilities can meet 
the BAT limitations at substantially 
lower costs. Comment on the use of 
package type wastewater treatment 
facilities is specifically requested. 

4 Comment: Recycle of acid rinse 
waters to cleaner tanks is not good 
practice Acid, iron and iron salts can 
react with soils and residues in cleaner 
rinse tanks. 

Response: The Agency has 
reconsidered the recommended practice 
of renuing add rinse waters in cleaner 
rinse tanks and has deleted the 
recommendation from the document. 

5. Comment: BAT and NSPS in-plant 
technologies list reverse osmosis and 
reuse or recirculation of process water. 
This may not be possible in porcelain 
enameling due to the inefficiency of 
reverse osmosis equipment and the 
deterimcntal effect of recirculated 
contaminants on the surface quality of 
fired ware. 

Response: Reverse osmosis treatment, 
which was outlined in one BAT option 
has not been selected as a basis for 
establishing BAT limitations as is 
discussed in Section X of the 
development document. As discussed 
elsewhere in this notice, the reuse of 
water in most of the coating operations 
appears to be feasible and reasonable. 

6. Comment: A few commenters 
questioned the regulation of this 
industry by area processed. 

Response: The Agency has considered 
several alternatives and has concluded 
that regulation of total discharge of 
specific pollutants is most equitable b£ 
basing it on area processed. The relation 
of the pollution generation rate to spent 
solution and slip generation rates is 
directly dependent on the amount of 
porcelain enameling performed, i.e., the 
proerssed area. This leads naturally to 
the selection of processed area as a 
production related pollutant discharge 
rate parameter. Processed area might be 
different for surface preparation 
operations and enamel application. This 
results from the application of multiple 
coats of porcelain enamel to a part, or 
enamel application on only one side of a 
putt that has had both sides prepared by 
ft dip operation. Therefore, area 
processed must consider both the area 
prepared (each side) and the area(s) 
coated. 

7 C°nirnent: The porcelain enameling 
industry uses insoluble salts, not soluble 
*altsas in thepaint industry. 

Response: The Agency recognizes that 
n<* salts used by the porcelain 
enameling industry are efferent from 
salts used in other industries such as the 
paint industry. However, the toxic metal 


salts used have a measurable solubility 
which is in the toxic range, when the 
coating wastewaters are combined with 
acidic metal preparation wastewaters 
the solubility is increased. 

8. Comment: Why were some data not 
used in determining median water use 
levels? 

Response: During sampling visits to 
various facilities, practices causing 
excess water use were noted. The 
normalized water use (l/fr 3 ) at these 
known water wasting plants was used 
to define excess water use. Plants using 
excess water were deleted prior to 
calculating the mean water use for each 
subcategory. The median water use 
approach used in the draft development 
document is not used as a basis of this 
proposal. 

9. Comment: Numerous commenters 
stated that BAT Alternative 11 is not 
achievable. 

Response: The Agency has considered 
this industry comment and determined 
that BAT 111 was not achievable as 
originally displayed. Therefore. BAT 
option 111 no longer requires a zero 
discharge but allows a small but 
sufficient quantity of water for ball mill 
clean cut and a substantially reduced 
water flow for the metal preparation 
stream. Even so, it was not selected as 
the regulatory option. 

10. Comment: A few commentors 
doubted the reliability and accuracy of 
data from the 308 questionnaire. 

Response: The Agency is using the 308 
data directly as submitted. Contact with 
individual companies has not 
substantiated the allegation that the 
data is unreliable. 

11. Comment: Numerous comments 
were received indicating that many 
parts of the draft development document 
were difficult to follow and understand. 
Many typographical and minor errors 
were pointed out as well. 

Response: The Agency has 
substantially modified the development 
document to improve its clarity and to 
present technical data and information 
in a logical and understandable fashion. 
Many changes were made to correct 
typographical and other minor errors. 
These changes are not specifically 
addressed in this summary of comments. 

XXIV. Solicitation of Comments 

EPA invites and encourages public 
participation in this rulemaking. The 
Agency asks that any deficiencies in the 
record of this proposal be specifically 
addressed and that suggested revisions 
or corrections be supported by data. 

EPA is particularly interested in 
receiving additional comments and 
information on the following issues: 


1. EPA considered a variety of control 
technologies when developing these 
guidelines. The Agency was not able to 
identify control technologies less 
stringent than the option selected as the 
basis for BPT. Comments are solicited 
on the availability of other technology 
options not identified by the Agency. 

2. Even though the Agency has 
selected BAT option 1 for proposal the 
Agency is also considering an additional 
option. The option being considered is 
intermediate between BAT options 1 
and 2. Option 2 varied from option 1 in 
two ways: separate treatment systems 
are required for both wastewater 
streams and the coating operations 
wastewater stream was reduced by 
reuse. Flow reduction has some 
offsetting cost savings to apply against 
the added cost of water recirculation. 
The Agency has not fully evaluated this 
balancing of costs against savings, but 
preliminary indications are that 
recirculation costs are at least equaled 
by savings in the smaller size of the final 
filter. The recycled water can be used to 
cool ball mills, wash rejected ware, 
clean up mill room floors and for other 
water uses which do not require the high 
quality that ball mill wush out demands. 
Comments are specifically requested on 
the feasibility and cost of this type of 
system so that a proper evaluation may 
be made by the Agency. 

3. The Agency is also evaluating the 
application of package type wastewater 
treatment facilities in this industry 
segment. These treatment facilities are 
shop fabricated and can be installed for 
less than present cost estimates (about 
Vb}, Preliminary information indicates 
that the package type facilities can meet 
the BAT limitations at substantially 
lower costs than conventionally 
constructed facilities. Comments on the 
use of package type wastewater 
treatment facilities and the reduced cost 
of wastewater treatment are specifically 
requested. 

4. EPA’s economic impact analysis 
indicates that eleven plant closures may 
result from the proposed regulation: 
many of these closures are predicted for 
small porcelain enamel plants. The 
Agency is considering either adjusting 
or eliminating limitations for small 
porcelain enameling plants in order to 
minimize closures. Comments on this 
issue are invited. 

5. EPA invites comments on the effect 
of Resource Conservation and Recovery 
Act (RCRA) requirements on the 
porcelain enameling effluent guidelines. 
RCRA requirements influence the 
disposal costs for solid wastes 
generated by these guidelines and the 
costs uf constructing wastewater 
treatment surface impoundments. The 
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economic impact analysis of the 
proposed guidelines does not include 
some of these RCRA costs. EPA will 
adjust the economic impact analysis 
before promulgation to reflect the 
impact of these RCRA requirements on 
solid waste disposal costs for this 
industry. The promulgated porcelain 
enameling effluent guidelines will take 
into account any changes in economic 
Impact caused by this adjustment. EPA 
specifically requests information 
regarding: volume, characteristics, and 
current disposal practices for 
wastewater treatment sludges. 

6. Several cost elements associated 
with compliance with effluent 
regulations could not be estimated for 
j*ach plant While these special site- 
specific costs may in some cases involve 
a significant added cost the plant-by- 
plant variation in these costs prevented 
EPA from being able to address these 
factors in its generic cost estimation 
procedure. Therefore, because of this 
problem, sensitivity analyses were 
conducted on the compliance cost 
estimates used in the economic impact 
analysis. EPA solicits comments on 
alternative methods of assessing these 
site-specific costs. 

Dated: January 19.1981. 

Douglas M. Costlc, 

Administrator. 

Appendix A—Abbreviations. Acronyms and 
Other Terms Used in this Notice 

Act—The Clean Water Act 
Agency—The U.S. Environmental Protection 
Agency 

BAT—The best available technology 
economically achievable; under Section 
304(b)(2)(E) of the Act 
BCT—The bent conventional pollutant 
control technology; under Section 304(b)(4) 
of the Act 

BMP—Best management practices; under 
Section 304(e) of the Act 
BPT—The best practicable control technology 
currently available; under Section 304(b)(1) 
of the Act 

Clean Water Act—The Federal Water 
Pollution Control Act Amendments of 1972 
(33 U.S.G 1251 et seq ) % as amended by the 
Dean Water Act of 1977 (Public Law 95- 
217) 

dep—Data collection portfolio 
Direct discharger—A factihty which 
discharges or may discharge pollutants into 
waters of the United States 
Indirect discharger—A facility which 
introduces or may introduce pollutants into 
a publicly owned treatment works 
NPDES permit—A National Pollutant 
Discharge Elimination Systcfo permit 
issued under Section 402 of the Act 
NSPS—New source performance standards; 

under Section 308 of the Act 
POTW—Publicly owned treatment works 
PSES—Pretreatment standards for existing 
sources of indirect discharges; under 
Section 307(b) of the Act 


PSNS—Pretreatment standards for new 
sources of direct discharges; under Section 
307 (b) and (c) of the Act 
RCRA—Resource Conservation and 
Recovery Act (PL 94-580) of 1978, as 
amended 

Appendix B —Toxic Pollutants Considered for 
Specific Limitation 

(a) Subpart A—Steel Basis Material 
Subcategory 

114 Antimony 

115 Arsenic 

118 Cadmium 

119 Chronium 

120 Copper 
122 Lead 

124 Nickel 

125 Selenuim 
128 Zinc 

(b) Subpart B—Cast Iron Basis Material 
Subcategory 

114 Antimony 

115 Arsenic 

118 Cadmium 

119 Chronium 

120 Copper 

121 Cyanide 

124 Nickel 

125 Selenuim 
128 Zinc 

(c) Subpart C—Aluminum Basis Material 
Subcategory 

114 Antimony 

115 Arsenic 

118 Cadmium 

119 Chronium 

120 Copper 

122 Lead 

124 Nickel 

125 Selenuim 
128 Zinc 

(d) Subpart D— Copper Basis Material 

114 Antimony 

115 Arsenic 

118 Cadmium 

119 Chronium 

120 Copper 
122 Lead 

124 Nickel 

125 Selenuim 
128 Zinc 

Appendix C —Toxic Pollutants Not Detected 

(a) Subpart A—Steel Basis Material 
Subcalegory 
001 Acenaphthene 
002 Acrolein 
003 Acrylonitrile 
004 Benzene 
005 Benzidine 
006 Carbon tetrachloride 
(tetrachloromethane) 

007 Chlorobenzene 

008 1.2.4.-tricholrobonzene 

009 Hexachlorobenzene 

010 1.2-dichloroothane 

011 1,1.1 •trichlorethane 

012 Hexachloroethane 

013 1.1-dichloroethane 

014 1.1,2- trichlorethane 

015 1.1.2.2-trichlorethane 

016 Chloroelhane 

017 Bis (chlortynethyl) ether 

018 Bis (2-chloroethyI) ether 

019 2-chloroeihyl vinyl ether (mixed) 


020 2-chloronaphthalene 

021 2,4,6- trichlorophenol 

022 Paruchlorometa cresol 

023 Chloroform (trichloromethAne) 

024 2-chlorophenol 
025 1.2-dichlorobenzene 
026 1,3-dichlorobenzene 
027 1.4-dichlorobenzene 
028 3,3-dtchlorobenzidine 
029 1.1-dichloroethylene 
030 1,2-trans-dichloroethylene 
031 2.4-dichlorophenol 
032 1.2-dichloropropane 
033 1,2-dichloropropylcne (1.3* 
dichloropropene) 

034 2.4-dimethy)pheno! 

035 2,4-dinitrotoluene 

036 2.6-dinitrotoluene 

037 1.2-diphenylhydrazine 

038 Ethylbenzene 

039 Fluoranthene 

040 4'chlorophenyl phenyl ether 

041 4-bromopheny! phenyl ether 

042 Bis (2-chloroisopropyI) ether 

043 Bis (2-chloroethoxy) methane 

044 Methylene chloride (dichloromrthane) 

045 Methyl chloride (diddoromethann | 

048 Methyl bromide fbromomr thane) 

047 Bromoform (tribromomethanej 
048 Diehlorobromomcthane 
049 Trichlorofluoromethane 
050 Dichlorodifluoromcthane 
051 Chlorodibromomethnne 
052 Hexachlorobuta diene 
053 Hcxachloromydopentadicne 
054 Isqphorone 
055 Naphthalene 
056 Nitrobenzene 
057 2-nitrophenol 
058 4-nitropheno! 

059 2.4-dinitrophenol 
060 4.6-dinitro-o-cresol 
081 N-nitrosodimethylamine 
062 N-nitrosodiphenylamine 
063 N-nitrosodi-n-propylamlne 
064 Pentachlorophcnol 
065 Phenol 

066 Bis (2 ethylhexyl) phthalate 
067 Butyl benzyl phthalate 
068 Di-N-Butyl Phthalate 
06(9 Di-n-cctyl phthalate 
070 Diethyl Phthalate 
071 Dimethyl phthalate 
072 1 .2-benzanthracene (benzo (a) 
anthracene) 

073 Benzo (a) pyrene ( 3 , 4 -benzo-pyrrne) 
074 3.4-Benzofluoranthene (benzo (b) 
fluoranthene) 

075 11.12-bcnzo(luoran!hcne (benzo (b) 
fluoranthene) 

078 Chrysene 
077 Acenaphthylene 
078 Anthracene 

079 1.12-benzopcrylene (benzo (gh») 
perylene) 

080 Fluorene 
081 Phenanthrene 

082 1.2,5,0.-dibenzanthracene (dibenzo(.h) 
anthracene) 

083 !ndcno(1.2.3'cd) pyrenc(2.3-o* 
pheynylene pyrene) 

084 Pyrene 

085 Tctrachloroethylenc 

080 Toluent 

087 Trichloroethylene 

088 Vinyl chloride (chloroethylenr I 
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Otfci Aldrin 
090 Dieldrtn 

091 Chlordanc (technical mixture end 
metabolites) 

09: 4.4 DDT 

093 4.4 DDK (p.p-DDX) 

094 4 4 ODD (p.p-TDE) 

095 Alpha endosulfan 
096 Bet a-endosulfan 
097 Endosulfan sulfate 
098 Endrin 
099 Endrin aldehyde 
100 Heptachlor 
tot Heptachlor epoxide (BMC- 
hex ch l orocyclohexane) 
to: Alpha BMC 
t03 Beta-BHC 

104 Gamma-BHC (lindane) 

105 Delta M 1C (PCB polychlorinated 
baphenyls) 

106 PC8-1242 (Arochlor 1242) 

107 PC8-12S4 (Arochlor 1254) 
tOH PCB-1221 (Arochlor 1221) 

109 PCB-1232 (Arochlor 1232) 
tlO PCB-1248 (Arochlor 1248) 

111 PCB-1280 (Arochlor 1260) 

112 PCB-1018 (Arochlor 1016) 

113 Toxaphene 
116 Asbestos 
121 Cyanide 
123 Mercury 
120 Silver 

127 Thallium 

12S 2.3.74 tetruchlotodibenzo-p-diox in 

(TCDD) 

(b) Subpart B—Cast Iron Basis Material 
Subcult-gory 
001 Acenaphthene 
002 Acrolein 
003 Acrylonitrile 
0W Benzene 
005 Benzidine 
006 Carbon tetrachloride 
{tetruchloromcthane) 

007 Chloroenzene 

006 1.2,4'tri chlorobenzene 

Oiw Htrxachlorobetizene 

010 1.2-dichloroethano 

011 1.1.1 trichlorethane 

012 Hexdchloroethane 

013 t.i dichloroethane 

014 1.1.2-trichlorocthane 

015 U.2.2 tetrachloroethane 

018 Chlorocthane 

017 Bis (chloromethyl) ether 

Olfl Bis (: chloroethyl) ether 

019 2-chloroethyl vinyl ether (mixed) 

020 2 chloronaphthalene 

021 2.4.6-trichlorophcnol 

0^2 Parachlorometa cresol 

023 Chloroform (trichloromethane) 

024 2n:hiorophenol 
•K5 12-choh loro benzene 
0^6 1.3-dichlorobenzene 
027 1.4 dichlorobenzene 

3.3 dichlorobenzidine 
029 1.1 dichloroethylene 

030 1 .2 trans-dichlorocthylene 

2.4 dichlorophonol 
032 1,2 <ii ch loropropane 

W3 1 2'dichloropropylene (14 
ui- hloropropene) 

034 2,4-dimethylphenol 
035 2.4-dinitro toluene 
036 2.6-dmitrotoluene 
037 12-diphenylhydrazine 


038 Ethylbenzene 

039 Fluoranthene 

040 4~chlorophenyl phenyl ether 

041 4-bromophenyl phenyl ether 

042 Bis (2-chloroisopropyl) ether 

043 Bis (2-chloroethoxy) methane 

044 Methylene chloride (dichloromethane) 

045 Methyl chloride (dichloromelhane) 

046 Methyl bromide (bromomethane) 

OI7 Bromoform (tribromomethane) 

048 Dichlorobromomethane 

049 Trichlorofluoromethane 

050 Dichlorodifluoromethane 

051 Chlorodibromomethane 

052 Hexachlorobutsdiene 

053 Hexachloromyclopenta diene 

054 Uphorone 

055 Naphthalene 

056 Nitrobenzene 

057 2-nitrophenul 

058 4-nitmphenol 

059 2.4-dimtrophenol 

060 4.6*din i tro-o-cresol 

061 N-nitrosodimethylamine 

062 N-nitrosodimethylamine 

063 N-nitrosodi-n-propylamine 

064 Pentachlorophcnol 

065 Phenol 

066 Bis(2-ethylhexyl) phthalate 

067 Butyl benzyl phthalate 

068 Di-n-butyl phthalate 

069 Din-cetyl phthalate 

070 Diethyl Phthalate 

071 Dimethyl phthalate 

073 Benzo(a)pyrene (3,4-benzopyrene) 

074 3.4-Benzofluoranthene 
(bertzo(b)fluoranthene) 

075 11.12-benzofluoranthene 
fbenzo(b)fluoranthene) 

076 Chry»ene 
077 Acenaphthylene 
076 Anthracene 
079 1.12-benzopery lene 
(benzol q h i )pery lene) 

080 Fluorene 
081 Phennnthrene 
062 1.2.5,6- 

dibenzanthracene(dtbenzo(.h)anthraccnc) 

083 lndeno{1.2.3-cd) pyrene (2.3-0- 
pheynylene pyrene) 

0fl4 Pyrene 

065 Tetrachloroethylene 

066 Toluene 

087 Trichorocthylene 

068 Vinyl chloride (chloroethylene) 

089 Aldrin 
090 Dieldrin 

091 Chlordane (technical mixture and 
metabolites) 

002 4.4 DDT 

093 4.4-DDK (p.p-DDX) 

094 4.4-DDD (p.p-TDE) 

095 Alpha-endosulfan 
096 Beta-endosulfan 
007 Kndosulfan sulfate 
098 Endrin 
099 Endrin uldchyde 

100 llcptachlor 

101 Hepfachlor epoxide (BHC- 
hexachlorocyclohexane) 

102 Alpha BHC 

103 Beta-BHC 

104 Camma-BHC (lindane) 

105 Delta-BHC (PCB-polychlorinated 
biphenyls) 

106 1X3-1242 (Arochlor 1242) 


107 PCB-1254 (Arochlor 1254) 

108 PCB-1221 (Arochlor 1221) 

109 PCB-1232 (Arochlor 1232) 

110 PCB-1248 (Arochlor 1248) 

111 PCB-1260 (Arochlor 1260) 

112 PCB-1210 (Arochlor 1016) 

113 Toxaphene 

116 Asbestos 

117 Beryllum 
121 Cyanide 
123 Mercury 

128 Silver 
127 Thallium 

129 2.3.74tetrachlorodibcnzop dioxin 
(TCDD) 

(c) Subpart C—Aluminum Basis Material 
Subcategory 
001 Acenaphthene 
002 Acrolein 
003 Acrylonitrile 
004 Benzene 
005 Benzidine 
006 Carbon tetrachloride 
(tetrachloromethane) 

007 Chlorobenzene 

008 1.2.4-trichlorubenzene 

009 I lexachlorobenzene 

010 1.2-dichloroethane 

Oil 1.1.1-trichlorethane 

012 llexachloroethane 

013 1.1-dichloroethane 

014 1.1.2-trichloroethone 

015 1.1.2^-tetrachloroethane 

016 Chloroe thane 

017 Bis (chloromethyl) ether 

018 Bis (2-chloroethyl) ether 

019 2-chloroethyl vinyl ether (mixed) 

020 2-chloronaphthalene 

021 2.4.6-trichlorophenol 

022 Purachloromcta cresol 

023 Chloroform (trichloromethane) 

024 2-chlorophenol 
025 1.2-dichlorobenzene 
028 1.3-dichlorobenzene 
027 1.4-dichlorobenzene 
028 3.3-dichlorobenzldine 
029 1.1-dichloroothyleno 
030 1.2-trfms-dichloroethylcne 
031 2.4 dichlorophcnol 
032 1.2-dichloropropane 
033 1.2-dichloropropylene (14 
dichloropropene) 

034 2.4-dimethylphenol 

035 2.4-dinitrotoluene 

036 2.6-dmitrotoluene 

037 1.2-diphenylhydrazine 

038 Ethylbenzene 

039 Fluoranthene 

040 4-chlorophenyl phenyl ether 

041 4-bromophenyl phenyl ether 

042 Bis (2-chloroisopropyi) ether 

043 Bis (2-chloroethoxy) methane 

044 Methylene chloride (dichloromelhane) 

045 Methyl chloride (dichloromelhane) 

046 Methyl bromide (bromomethane) 

047 Brompform (tribromomethanp) 

048 Dichlorobromomethane 

049 Trichlorofluoromethane 

050 Dichlorodifluoromethane 

051 Chlorodibromomethane 

062 Ilexachlorobutadiene 

053 Mexachloromyclopentadiene 

054 Isophorone / 

055 Naphthalene 

066 Nitrobenzene 

067 2-nitrophenol 
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058 4-nit ruphenol 
059 2.4-rimitrophc'nol 
060 4,0 dinitro-o-cresol 
001 N-nitrosodtmethylamin* 

002 N-nitrosodiphenylamine 
063 N.-nitrotodi-n-propylamine 
004 Pentachlorophenol 
065 Phenol 

067 Butyl benzyl phthalate 
068 Di-N-Butyl Phthalate 
070 Diethyl Phthalate 
071 Dimethyl phthalate 
072 1.2-benzanthracene (benzo (a) 
anthracene) 

073 Benzo (a) pyrene (3.4-benzopyrene) 
074 3.4-Ben2ofluoranlhene (benzo (b) 
fluoranthene) 

07511.12-benzofluoranthanc (benzo (b) 
fluoranthene) 

070 Chrysene 
077 Acenaphthylene 
078 Anthracene 

079 1.12-benzoperylene (benzo fghi) 
perylene) 

080 Fluorene 
081 Phenanthrene 

082 1.2.5.6-dibcnzonthracene (dibenzo (h) 
anthracene) 

063 In den o (1,2,3-cd) pyrene (2.3-0- 
phcynylcne pyrene) 

084 Pyrene 

085 Tetrachloroethylene 

080 Toluene 

087 Trichloroethylene 

088 Vinyl chloride (chloroethylene) 

089 Aldrin 
090 Dieldrtn 

091 Chlordane (tedmical mixture and 
metabolites) 

092 4.4-DDT 

093 4.4-DDE (p,p-DDX) 

094 4.4 DDD (p.p-TDE) 

095 lpha-«mdosulfan 
096 Beta-endosulfan 
097 Endosulfan sulfate 
096 Endrin 
099 Endrin aldehyde 

100 Heptachlor 

101 I leptuchlor epoxide (BHC- 
hexochlorocydo-hexane) 

102 Alpha'BMC 

103 Beta BHC 

104 Cummn-BHC (lindane) 

105 Delta-BHC (PCB-poIy-chlorinated 
biphenyls) 

106 PCB-1242 (Arochlor 1242) 

107 PCB 1254 (Arochlor 1254) 

108 PCB-1221 (Arochlor 1221) 

109 PCB-1232 (Arochlor 1232) 

110 PCB 1248 (Arochlor 1248) 

111 PB-1280 (Arochlor 1260) 

112 PCB-1016 (Arochlor 1016) 

113 Toxaphene 
116 Asbestos 
123 Mercury 

126 Silver 

127 Thatlium 

129 2.3,7,f-tetrarh]uro-dibenzo’p-dioxln 
(TCDD) 

(d) Subpari D—Copper Basis Materia) 
Subcategory 
001 Acenaphlhene 
002 Acrolein 
003 Acrylonitrile 
004 Benzene 
005 Benzidine 


006 Carbon Tetrachloride 
(tetrachloromethane) 

007 Chlorobenzene 

008 1.2.4-trichlorobenzene 

009 I lexttchlorobenzene 

010 12-dichloroethane 

011 1.1.1-trichlorethane 

012 Hcxachloroethanc 

013 1.1-dichloroe thane 

015 1,1.2,2-tetrachIoroethuns 

010 Chloroethane 

017 Bis (chloromethyl) ether 

018 Bis (2-chloroethyl) ether 

019 2-chloroethyl vinyl ether (mixed) 

020 2-chloronaphthalene 

021 2.4.6-trtchiorophenol 

022 Parachlorometa cresol 

023 Chloroform (trichloromethane) 

024 2-chlorophenol # 

025 1.2-dichlorobcnzene 
026 1,3-dichlorobenzene 
027 1.4-dichlorobenzene 
028 3,3-dichlorobenzidine 
029 1.1-dichloroe thy lene 
030 1.2-trans-dichloroethylenc 
031 2.4-dichlorophenol 
032 1.2-dichloropropane 
033 1.2-dichloropropylene (1,3- 
dichloropropene) 

034 2.4-dimelhylphenol 

035 2,4-dinitrotoluene 

036 2.6-dinitrotoluenc 

037 1.2-dipheny (hydrazine 

038 Ethylbenzene 

039 Fluoranthene 

040 4-chlorophenyl phenyl ether 

041 4-bromopheny! phenyl ether 

042 Bis (2-chloroisopropyl) ether 

043 Bis (2-chlorocthoxy) methane 

044 Methylene Chloride (dichlorome thane) 

045 Methyl chloride (dichloromethane) 

046 Methyl bromide (bromomelhanc) 

047 Bromoform (tribromo-methane) 

048 Dichlorobromomethane 
049 Trichlorofluoromethane 
050 Dichlorodifluoromethane 
051 Chlorodibromomethane 
052 Hexachlorobutadiene 
053 Hexachloromyclopcntodiene 
054 Isophorone 
055 Naphthalene 
058 Nitrobenzene 
057 2-nitrophenol 
058 4-nitropheno) 

059 2.4-dinitrophenol 
060 4.6-dinitro-o-crcsol 
061 N-nitrosodlmethylamine 
062 N-nitrosodiphenylamine 
063 N-nitrosodi-n-propylamine 
064 Pentachlorophenol 
066 Phenol 

066 Bis(2-ethylhexyl)phthalate 
067 Butyl benzyl phlhalate 
068 Di-N-Butyl Phlhalate 
069 Di-n-cetyl phthalate 
070 Diethyl Phthalate 
071 Dimethyl phthalate 
072 1.2 benzanthracene 
(benzobijanthraccnc) 

073 Bcnzo(a)pyrene (3.4-benzopyrene) 

074 3.4- Benzofluoranthene 
(bpnzo(b|fluoninthrnc) 

075 11.12- 

benz4)fluoranthenc(benzo(b)fluoranlh«ne) 

070 Chrysene 
077 Acenaphthylene 


078 Anthracene 
079 1.12-benzoperylene 
(benzofghijpcrylene) 

080 Fluorene 
081 Phenanthrene 
082 1.2.5,6-dibenzanthrac«fne 
(dibenzo(,h)anthracene) 

083 Indeno(l,2.3-cd) pyrene(2.3-o 
pheynylene pyrene) 

084 Pyrene 

065 Tetrachloroethylene 

088 Vinyl chloride (chloroethylcne) 

089 Aldrin 
090 Dieldrin 

091 Chlordane (technical mixture and 
metabolites) 

092 4.4-DDT 

003 4.4-DDE (p.p-DDX) 

004 4.4-DDD (p.p-TDE) 

005 Alpha-endosulfan 
096 Beta-endosulfan 
097 Endosulfan sulfate 
096 Endrin 
099 Endrin aldehyde 

100 Heptachlor 

101 Heiptachlor epoxide (BHC- 
hexachlorocylohexane) 

102 Alpha-BHC 

103 Beta-BHC 

104 Camma-BHC (lindane) 

105 Delta-BHC (PCB-poly chlorinated 
biphenls) 

106 PCB-1242 (Arochlor 1242) 

107 PCB-1254 (Arochlor 1254) 

108 PCB-1221 (Arochlor 1221) 

109 PCB-1232 (Arochlor 1232) 

110 PCB-1248 (Arochlor 1248) 

111 PCB-1260 (Arochlor 1260) 

112 PCB-1010 (Arochlor 1016) 

113 Toxaphene 

116 Asbestos 

117 Beryllium 
121 Cyanide 
123 Mercury 

126 Silver 

127 Thallium 

129 2,3.7.8-tetrachlorodibenzo-p-d^ > 
(TCDD) 

Appendix D—Toxic Pollutants Delected 
Below the Analytical Quantification Limit 

(a) Subpart A—Steel Basis Material 
Subcategory 

None 

(b) Subpart B—Cast Iron Basis Materia! 
Subcategory 

None 

Subpart C—Aluminum Basis Material 
Subcategory Subcategory 
None 

(d) Subpsrt D—Copper Basis Material 
Subcategory 
014 1.1.2-trichloroethane 
086 Toluene 
067 Trichloroethylene 

Appendix E—Toxic Pollutants Detected id 
Amounts too Small to be Effectively Reduced 
by Technologies Considered io Preparing this 
Guideline 

(a) Subpart A— Steel Bat is Material 
Subcategory 

117 Beryllium 

(b) Subpart B — Cast Iron Basis Material 
Subcategory 

None 
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(c) Subpart C—Aluminum Busin Material 

Subcategory 

117 Beryllium 

|d| Subpart D—Copper Basis Material 

Subcategory 

None 

Appendix F—Toxic Pollutants Present in 
Only Traca Amounts. Neither Causing nor 
Likely to Causa Toxic Effects In Humans 

( 4 ) Subpart A—Steel Basis Materia) 

Subciitt'gory 

None 

(b) Subparl B—Cast Iron Basis Material 

Subcategory 

None 

(c) Subparl C—Aluminum Basis Material 

Submit •‘gory 

066 BiM2-ethylhexyl) phthalate 

Of# Di-n octyl phthalate 

|d] Subpart D—Coppar Bants Mutenal 

Subcategory 

None 

EPA proposes to add a now Part 406 
to read as follows: 

PART 466-PORCELAIN ENAMELING 
POINT SOURCE CATEGORY 

General Provisions 

See 

4ttU)l Applicability. 

46602 General definitions. 

46603 Monitoring and reporting 

requirements. 

Subparl A—Steel Basis Material 

Subcategory 

466.10 Applicability: description of the steel 
basis material subcategory. 

46611 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best practicable 
control technology currently available 

(BFH. 

406 12 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best available 
technology economically achievable 

(BAT). 

466.13 New source performance standards 

iNSPS). 

4ttt 14 Pretrcatmenl standards for existing 
sources (PSES). 

46615 Pretreatment standards for new 
sources |PSNS). 

*♦•616 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best conventional 
pollutant control technology (BCT). 

Subparl B-Cast Iron Basis Material 

Subcategory 

466^0 Applicability: description of the cast 
iron basis material subcategory. 

4W 21 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best practicable 
control technology currently available 
(BPT). 

4h&22 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best available 
technology economically achievable 

(BAT). 

New source performance standards 


466.24 Pretreatment standards for existing 
sources (PSES). 

466.25 Pretreatment standards for new 
sources (PSNS). 

406.26 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best conventional 
pollutant control technology (BCT). 

Subpart C—Aluminum Basis Material 
Subcategory 

466.30 Applicability, description of the 
aluminum basis material subcategory. 

466.31 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best practicable 
control technology currently available 
(BPT). 

466.32 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best available 
technology economically achievable 
(BAT). 

466.33 New source performance standards 
(NSPS). 

406.34 Pretreatment standards for existing 
sources (PSES). 

466.35 Pretreatment standards for new 
sources (PSNS). 

460.36 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best conventional 
pollutant control technology (BCT). 

Subpart 0—Copper Basis Material 
Subcategory 

466.40 Applicability, description of the 
copper basis material subcategory. 

460.41 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best practicable 
control technology currently available 
(BPT). 

466.42 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best available 
technology economically achievable 
(BAT). 

466.43 New source performance standards 
(NSPS). 

406.44 Pro treatment standards for existing 
sources (PSES). 

466.45 Pretroatment standards for new 
sources (PSNS). 

466.46 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best conventional 
pollutant control technology (BCT). 

Authority: Sections 301. 304 (b). (c). (e). end 
(g). 306 (b) and (c). 307 and 501 of the Clean 
Water Act (the Federal Water Pollution 
Control Act Amendments of 1072. as 
amended by the Cleon Water Act of 1977) 

(the "AcO! 33 U.&C. 1311. 1314 (b). (c) (e), 
and (g). 1316 (b) and (c). 1317 (b) and (cj, and 
1361; 80 Slat. 816, Pub. L. 02-500; 91 Stut. 1S67. 
Pub. L. 95-217. 

General Provisions 

$ 466.01 Applicability. 

This part applies to any porceluin 
enameling facility which discharges or 
may discharge pollutants to waters of 
the United States or which introduces or 


may introduce pollutants into a publicly 
owned treatment works. 

4 466.02 General definitions. 

In addition to the definitions set forth 
in 40 CFR Part 401, the following 
definitions apply to this part: 

(a) "Porcelain enameling" means the 
entire process of applying a fused 
viterous enamel coating to a metal basis 
material. Usually this includes metal 
preparation and coating operations. 

(b) "Basis material" means the metal 
part or base onto which porcelain 
enamel is applied. 

(c) "Area processed" means the total 
basis material area exposed to 
processing solutions. 

(d) "Area coated" means the area of 
basis material covered by each coating 
of enamel. 

(e) "Coating operations’* means all of 
the operations associated with 
preparation and application of the 
viterous coating. Usually this includes 
ballmilling. slip transport, application of 
slip to the workpieces, cleaning and 
recovery of faulty parts, and firing 
(fusing) of the enamel coat. 

(f) "Metal preparation" means any 
and all of the metal processing steps 
preparatory to applying the enamel slip. 
Usually this includes cleaning* picketing 
and applying a nickel flash or chemical 
coating. 

(g) "BPT** means the best practicable 
control technology currently available 
under Section 304(b)(1) of the Act. 

(h) "BAT* means the best available 
technology economically achievable 
under Section 304(b)(2)(B) of the Act. 

(I) "BCT* means the best conventional 
pollutant control technology, under 
Section 304(b)(4) of the Act. 

(j) "NSPS" means new source 
performance standards under Section 
306 of the Act. 

(k) "PSES** means pretreatment 
standards for existing sources, under 
Section 306(b) of the Act. 

(l) "PSNS" means pretreatment 
standards for new sources, under 
Section 306(c) of the Act. 

(m) "Grub Sample" is a single sample 
which is collected at a time and place 
most representative of total discharge. 

(n) "Composite Sample" is a sample 
composed of no less than 8 grab samples 
taken over the compositing period. 

(o) "Flow Proportional Composite 
Sample" is composed of grab samples 
collected continuously or discretely in 
proportion to the total flow at time of 
collection or to the total flow since 
collection of the previous grab sample. 
The grab volume or frequency of grab 
collection may be varied in proportion 
to flow. 
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(p) The term "Control Authority" is 
defined as the POTW if it has an 
approved pretreatment program; in the 
absence of such a program, the NPDES 
State if it has on approved pretreatment 
program or EPA if the State does not 
have an approved program. 

(q) "Continuous operations" means 
that the industrial user introduces 
regulated wastewaters to the POTW 
through the operating hours of the 
facility, except for infrequent shutdowns 
for maintenance, process changes or 
other similar activities. 

(r) "Intermittent operations" means 
the industrial user does not have a 
continuous operation. 

(s) The term "Indirect Discharge" or 
"Discharge" means the introduction of 
pollutants into a POTW from any non¬ 
domestic source regulated under 307 (b) 
(c) or (d) of the Act. 

§ 466.03 Monitoring and Reporting 
Requirements. [ReservedI 

Subpart A—Steel Basis Material 
Subcategory 

§ 466.10 Applicability; description of the 
steel basis material subcategory. 

This subpart applies to discharges to 
waters of the United States, and 
introduction of pollutants into publicly 
owned treatment works from porcelain 
enameling on steel basis material. 

5466.11 Effluent limitations representing 
the degree of effluent reduction attainable 
by the application of the best practicable 
control technology currently available. 

Except as provided in 40 CFR 
§5 125.30-.32, any existing point source 
subject to this subpart must achieve the 
following effluent limitations for metal 
preparation operations and for coating 
operations representing the degree of 
effluent reduction attainable by the 
application of the best practicable 
control technology currently available: 


Sobpart A.—EPT Etfb&nt Umtiattor* 


Average o* deny value* 
30 coneacutfva 

Poftjtant or poftutant property Maximum lor any 1 day aampting o«y» 



Molal 

proporoson 

Coating 

oporaoon 

MirtaJ 

proparaton 

CoMro 

Optra** 


Metric Unto mg/m * of Aroo Procaaaad or Coaled 



AnUmony ... 

... ... ... .... ... _ . 548 

1 09 

240 

048 

48 

70 

139 

538 

34 

ArMrtc. 

548 

1 09 

240 

Cadmium 

. ... . 206 

.41 

103 

Chromum_ .. 

.. 627 

12.5 

7.01 

Copper 

. 666 

133 

27.06 

liirf 

343 

66 

1.71 

Nhcfcai 

49 4 

960 

37 36 
34 

7 42 
.07 
44} 
1.77 
.81 
*327 
442 
95 
088 

‘jtlontum 

1 03 

21 

. 

. 61 4 

1021 

2228 


SIS 

436 

6 91 

Cobalt 

751 

1.50 

306 


. ... 1.635 

324 7 

666.4 

Iron ... ..... 

.. . ..... . . 74.4 

14 77 

2228 


120 

238 

480 

T*anum_ 

.... 1.02 

20 

34 

OtvidgrMM 

666 

136.1 

342 8 

881 

1701 

n 

TSS 

1,200 

2362 

867 0 

pH . . 

. , . (•) 

PI 

PI 



Engflaft Unto—to/1 mi&on ft ■ of Atm ProcvtMd or Coated 






MS 

022 

049 

0098 





1.12 

22 

49 

068 





42 

064 

21 

042 

Chromium .. 




128 

255 

1 44 

29 

r-nppe* 




137 

272 

57 54 

110 

to*d 




70 

.14 

1.36 

07 

NicKci.. 




HU 

201 

768 

152 

Saiaraum. 




21 

.042 

07 

14 

Dnc — 




105 

209 

4.56 

91 

AAmvnum--- 




449 

89 

1.82 

36 

Cotan . 




1.54 


63 

1) 

Fluonda 




334.6 

66.4 

1366 

27.2 

Iron... — 




152 

302 

456 

•1 





245 

40 

96 

20 





21 

42 

.07 

014 





1403 

279 

7,01 

139 

TS8. 




2455 

468 

1753 

349 

pH. 




PI 

PI 

PI 

PI 


1 WrfTvn to range of 7 5 lo 10.0 at aA ftmea. 

5 466.12 Effluent limitations representing the degree of effluent reduction attainable by 
the application of the best available technology economically achievable. 

Except as provided in 40 CFR 55 125.30-.32, any existing point soource subject 
to this «ubpart must achieve the following effluent limitations representing the 
degree of effluent reduction attainable by the application of the best available 
technology economically achievable: 

Subpsrt K—BATEfftu&nt Urrktabon* 



PotManl or potoant property 

Marimum lor any 1 day 

Avaroge of da#» wU 
30 oonaacutMi 

••mplngdar* 

• for 



Metal 

praparafton 

Coating 

operation 

Metal Coafinj 

proparaton operation 


Metric Unto— mg/m'of Atm Procmrd or Coe tad 



Anamony 


277 

0 75 

1.47 

029 

A*94"*C .. 


277 

.75 

1.47 

J9 



1.44 

29 

56 

12 

Chromium. 


926 

1 64 

343 

68 



449 

692 

162 

361 

■ —* - 


243 

66 

151 

30 

NcVH 


21 9 

436 

.14 

994 

197 



.72 

31 

04 

Zmc. 


23.7 

4.7 

103 

201 

AUxranum. . 


14.4 

206 
100 
214 4 
12.73 
157 
14 

617 

123 



503 

209 

.419 

FVoundr. .. . 


1.079 76 

44273 

84 49 

Iron .. 


64 1 

21J 

326 

436 

Manganeta 


7 92 

85 

Tdarvum_ 


.72 

31 

06 
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Subpart A. —BA T Etthent L rrvta fiocts —Continued 


Aver ape o# da#y vtlun lor 
30oo m o cui »« 

PdMam or poiutani proporty M«jom*t> lor any * d*r Mnpftofl day* 


Mom Coaing M#tat CootH^j 

praparabort oearaion preparation Operation 


Cngiaft Unfta—4b*/1 mAon IT'of Are* Proeaasad or Cooled 








0.77 

0 153 

030 

006 







.77 

.153 

JO 

06 

Cadmum- 






SO 

056 

.12 

024 







ISO 

376 

70 

.14 







SIS 

182 

3.72 

.74 

U*d- 






71 

139 

31 

06 

Md* - 






4.49 

08 

203 

40 







15 

.029 

08 

a 13 

Ire 






4 54 

96 

210 

42 







2 95 

50 

126 

-25 

Cr+mto 






1 03 

20 

43 

06 







2210 

43 88 

SI 2 

1911 







t3 2 

280 

4 49 

80 







162 

32 

Ml 

18 







.16 

.029 

S3 

jOI 


§ 466.13 New source performance standards. 

Any new source subject to this subpart must achieve the following perform¬ 
ance standards: 

(a) There shall be no discharge of wastewater pollutants from coating oper¬ 
ations. 

(b) The discharge of wastewater pollutants from all porcelain enameling oper¬ 
ations other than coating operations shall not exceed the values set forth below: 

Subpan A.-HSPS 


Atwrage of <tofy vatu** Isr 

Pofc/tanl or poAAant property Madman for any I day 30 eonaocubva 

•amping day* 


mg/m <*>/! mutton 0 »ct Araa Proeaaaad 


Cmwi . 




006 

<0012) 

0025 

(0006) 

Oromum... 




MMata m 

(000) 

144 

(029) 





1 88 

i |M 

76 

(16) 

La«d . 




14 

I QM 

063 

( 103k 

Net* 




92 

(too) 

42 

V »W| 

(oes) 

Ire - * 




99 

(20) 

43 

(068) 

Alummim 




_»» . . m r 

M2) 

26 

(053) 

C oban 




—* 31 

(043) 

.067 

(018) 

boa 




2 69 

(55) 

92 

(19) 





33 

(080) 

14 

(026) 

Olanograa*#. 




144 

(2 96) 

144 

C285) 

TBS_ 




■m. 216 

(4 42) 

144 

(2 95) 

pH-,- _ 




* PI 

<•> 

PI 

PI 


1 Vd rang* o< 7.5 to 10.0 at ai bma* 

3 466. 1 4 Pre treatment standards for existing sources. 

Except as provided in 40 CFR § 403.13. any existing source subject to this 
subpart which introduces pollutants into a publicly owned treatment works must 
comply with 40 CFR Part 403 and achieve the following pretreatment standards for 
existing sources. The provision of 40 CFR Part 403 Appendix A. B.2.e requiring that 
pretreatment standards be established as concentration is set aside for this sub- 
part. The mass of wastewater pollutants in porcelain enameling process 
wastewater introduced into a POTW shall not exceed the following values: 



Subpart A. —PSSS 




Pofltfar* or pofc/tarrt proparty Maumum lor arty 1 day 

Avar*®* cd duly lor 

30 conaecuara 
tamping dayt 


g Motal CoaOng 

pryparbtton opuiMW 

proparaton 

Coabng 

oporaaoo 

Mrtric wg/mW Arta Procaaaad or Coatad 

Anttmoay_ 


1 47 

A 9Q 

Armdc_ 

-—-——--— 377 75 

147 

29 
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Subparl A.—PSfS—Continued 




Avarag* of (tody vaioo* tor 



30 conaacutiva 

PoAAATtr or poAuttn property 

tor any 1 (toy 

umptng ddyl 


CodOng 

Mdt* Coating 


preparation Operator) 

proportion oporaioo 


Metric UMM—mg/mW Are# Proc+aadd or Coalad -Cootinuad 


Codrwum 

ChrpntMW-... 

Coppar - 


1 44 

..... 92® 

449 

343 

29 

164 

692 

66 

56 

343 

162 

121 

12 

68 

361 

20 

MM- 


- 2U9 

436 

994 

197 



M 

.14 

21 

06 

Z*K 


237 

4.7 

103 

204 

Alutirxim 


144 

266 

517 

123 

Coban 


. 503 

100 

209 

41S 



1,079 76 

2144 

44573 

66 49 



64 1 

1273 

21 9 

436 

M«tgan«M 


. 7.92 

127 

326 

65 



.72 

.14 

21 

06 


£ng**h UnlU-«>a/1 


It 1 of Area Procosaod or Co t od 


Ai*mor* 




. 077 

0153 

020 

006 

ArtOTr 




.77 

153 

20 

06 

Codmjm 




30 

059 

.12 

024 

Chromtm 




ISO 

276 

70 

.14 





919 

182 

372 

.74 





21 

139 

21 

06 

NtcAai 




449 

96 

2.03 

40 

jfltorxm 




.15 

029 

06 

013 





464 

06 

2.10 

42 

B 




103 

.20 

43 

06 





2210 

43 66 

SI 2 

tin 





162 

22 

57 

13 

8® 




IS 

029 

63 

.01 


5 466.15 Pretreatment standards for new sources. 

Any new source subject to this subpart which introduces pollutants into a 
publicly owned treatment works must comply with 40 CFR Part 403 and achieve 
the following pretreatment standards for new sources. The provision of 40 CFR 
Part 403 Appendix A* B.2.e requiring that pretreatment standards be established as 
concentration is set aside for this subpart: 

(a) There shall be no discharge of wastewater pollutants from coating oper¬ 
ations. 

(b) The mass of wastewater pollutants in all porcelain enameling process 
wastewater except coating operations Introduced into a POTW shall not exceed 
the following values: 

Subpart A .-PSHS Ettluent Umrtatkx* 


Average of dirfy vifcdt tor 

PoAitant or poAutanl properly Majdmum tor any ' 30 conadculrva 

•ampangdaya 



tog/m, 0b/1 mi 

Mon A 1 of Arad Proctaad 












_ 006 

(0012) 

0 025 

P 0051 

Ofniiowi , .... ■ 


_ 39 

1060) 

144 

(0291 

CortfOf _ 


ISO 

1 58 

76 

(16 ) 

- 1 11 •' — 


.14 

10291 

(1901 

063 

(1001 

MM 


92 

42 

(066) 

Ztx. 


.__ .99 

<201 

43 

(066) 



21 

(0431 
(926 ) 
(0661 

067 

(016) 



454 

16.7 

(363 ) 
(026) 



„ . 23 

.14 

: M 25 


.03 

(0061 

013 

(003) 






§ 466.16 Effluent limitations representing the degree of effluent reduction attainable by 
the application of the best conventional pollutant control technology. 

Except as provided in 40 CFR {$ 125.30-.32, any existing point source subject 
to this subpart must achieve the following effluent limitations representing the 
degree of effluent reduction attainable by the application of the best conventional 
pollutant control technology: 
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Subpart A_ ECT Effluent imitations 


Avwap of duty v-atom tor 
30 oonsaouftm 

(todutortf or pofcAant propwly Maximum tor any 1 day «wnp6nQ day* 


Mat* Coating Mataf Coa'.mg 

preparation operation preparation 0pMN8 


Matnc Unfta Ug/m * of A/aa Procaaaa d or Coat ad 





343 

060 

343 

0.30 

TSS - '—■■■■ 



SI4 

.75 

343 

50 


Ta ^anga of 7.6 10 10.0 at aft ima* 




English Urdu—to«/1 mUtton ft 'of A rae Prxtued or Coated 





701 

0102 

701 

0102 

TC4 


. . . .... 1037 

133 

70.1 

102 

«*| 


- (*> 

f| 

n 

n 





• Wirm ?*t* range of 7 5 to 10 0 at ai amaa 


Subpart B—Cast Iron Basis Material Subcategory 

$ 466.20 Applicability; description of the cast Iron basis material subcategory. 

This subpart applies to discharges to waters of the United States and introduc¬ 
tions of pollutants into publicly owned treatement works from porcelain enameling 
of cast iron basis material. 


{ 466.21 Effluent limitations representing the degree of effluent reduction attainable by 
tie application of the best practicable control technology currently available. 

Except as provided in 40 CFR S§ 125.30-.32, any existing point source subject 
to this subpart must achieve the following effluent limitations representing the 
degree of effluent reduction attainable by the application of the best practicable 
control technology currently available. 

(a) There shall be no discharge of process wastewater pollutants from metal 
preparation operations. 

(b) The discharge of process wastewater pollutants from all porcelain enamel¬ 
ing coating operations shall not exceed the values set forth below: 

Subpjrt B.— 8 PT Etftuent Umttation* 


PoAutanC or poautant property 


Avarago of da*y vdm tor 
Maximum tor arty i day 30 coni o cu Mm 

umptogdftyt 


mg/mftb/t rrdtton f»S of arm proc eaa td 



Oiomunv. 

Coppu_ 

Load _ 


_ 

Satnun._ 

2 nc_._ 

__ 

Cofceft __ 

Huonfle_ 

*0a_ 

Tunmjm __ 

TSS_._ 

ftH-- 


0.11 

(0023) 

0040 

(OtOlOl 

.11 

(023) 

040 

(0101 

041 

(006) 

021 

(004) 

177 

ITS) 

14 

(029) 

136 

(70) 

56 

(11) 

OOW 

(014) 

036 

(007) 

100 

(70) 

75 

(1# 

071 

(004) 

007 

(002) 

104 

(71) 

45 

(002) 

0.44 

(000) 

10 

(037) 

15 

4031) 

062 

(013) 

330 

IS7S) 

136 

(2 76) 

150 

t03D 

046 

(0 002) 

074 

(050) 

007 

(070| 

021 

(004) 

.007 

vm 

138 

(2 03) 

602 

(142) 

247 

(4 96) 

177 

(14) 

PI 

PI 

PI 

PI 


' Wc,n **> Of 7510 1CL0 m «■ MMI 

5 466.22 Effluent limitations representing the degree of effluent reduction attainable by 
Application of the best available technology economically achievable. 

Except as provided in 40 CFR §J 125.30-.32. any existing point source subject 
*° ! ” ,s 8 ubpaii must achieve the following effluent limitations representing the 
degree of effluent reduction attainable by the application of the best available. 

(a) There shall be no discharge of process wastewater pollutants from metal 
preparation operations. 

(b) The discharge of process wastewater pollutants from all porcelain enamel- 
‘ng coating operations shall not exceed the values set forth below: 
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Subpan B .—BA T Ertfumt Umitatioae 





Avwopo of do*y Vtfuoo for 


Potato* or potMant property 

Maximum tor 1 oot Ary 

30 conoocuWo 

•ompmpdoyt 


mp/mps/1 «nfl 

bon ft 1 ) of area pWMMd 




- . _, 0076 

(0.010) 

0.03 

(0.006) 


.- ... ... .078 

(010) 

03 

1009) 

Cpdnaum .... 

.029 

(.000) 

012 

(002) 

'Chromium 

. . - .019 

yarn 

093 

1014) 



(19) 

.37 

(075) 

tood 

J07 

(014) 

.03 

(006) 

Ntcfcat 

. ..IT.----- 

109) 

20 

(-04) 

Satanum . 

.015 

(-003) 

000 

(001) 

ZkK. .- 

... .49 

(099) 

01 

(04) 

AAjn**x* .. . .. 

29 

(069) 

.12 

1026) 

Cobolt 

... .102 

(02) 

.042 

(009) 

F1UO** 

_ ----- 21.9 

(4<*> 

8990 

(104) 

Iron - 

1-29 

(029) 

044 

10 09) 

Mongwwso . 

_._- 015 

(03) 

07 

ton 

TXanigm -.- - 

j015 

(003) 

000 

(001) 


S 466.23 New source performance standards. 

Any new source subject to this subpart must achieve the following perform¬ 
ance standards: 

There shall be no discharge of wastewater pollutants. 

S 466.24 Pretreatment standards for existing sources. 

Except as provided in 40 CFR $ 403.13, any existing source subject to this 
subpart which introduces pollutants into a publicly owned treatment works must 
comply with 40 CFR Part 403 and achieve the following pretreatment standards for 
existing sources. The provision of 40 CFR Part 403 Appendix A, E.2.e requiring that 
pretreatment standards be established as concentration is set asido for this sub¬ 
part. The mass of wastewater pollutants in porcelain enameling process 
wastewater introduced into a POTW shall not exceed the following values: 

(a) There shall be no discharge of process wastewater pollutants from metal 
preparation operations. 

(b) The discharge of process wastewater pollutants from all porcelain enamel¬ 
ing coating operations shall not exceed the values set forth below: 

Subpart B.-/>S£S 


Popular* or poflufent property 


Awspc of day vafuat for 

30 coftoocuHva 
Mmptng <3+f% 


mQ/m' (lb/1 of A/aa Ptoc oo d 



.. ... . SOTS 

ililiiili 

Off) 

ID QO 61 

AflMnx: 

070 

.03 

012 

.009 

lillilililll! 

CttSixun 

j029 

Orormum . 


Coppa* 

.. •< 

J7 

Utd 

. J07 

03 

Nicfca* - 

. * 44 

20 

oos 

21 

.042 

8 999 


. .. 015 

Zinc. 

.40 

Coball 

... .102 

(02) 

(4 49) 

(09) 

(003) 

Fluond* 

51*1 


.. . 19 

JO 7 

JO 09 

j*j3 ,nt 

. . .. ... .015 



5 466.25 

Pretreatment standards for new sources. 



e 


Except as provided in { 403.7, any new source subject to this subpart which 
introduces pollutants into a publicly owned treatment works must comply with 40 
CFR Part 403 and achieve the following pretreatment standards for new sources: 
There shall be no process wastewater pollutants introduced into a POTW. 

5 466.26 Effluent limitations representing the degree of effkienl reduction attainable by 
the application of the best conventional pollutant control technology. 

Except as provided in 40 CFR 58 125.30-.32, any existing point source subject 
to this subpart must achieve the following effluent limitations representing the 
degree of effluent reduction attainable by the application of the best conventional 
pollutant control technology: 


















































Federal Register / Vol. 46, No. 17 / Tuesday. January 27. 1981 / Proposed Rules 


8881 


Subpan a.— BCT Effkjont Lmftst/ons 


PoOAbnt or poO/tar* property 

Murfnum for any 1 Pay 

Aw*g* Of da*y vafoa* for 

30 contecuftv* 
•arnpPng day* 

mg/m'd*/ ram 

Ion fix* A r*a Procaaaad 




, r[r 050 

(0102) 

0 50 (0102) 


.75 

tIMl 

SO (102) 




TSS 


• vs,i\r N rang* <* 7 5 to 10 0 at a* amt* 

Subpart C—Aluminum Baals Material Subcategory 

1466.30 Applicability; description of the aluminum basis material subcategory. 

This subpart applies to discharges to waters of the United States and introduc¬ 
tions of pollutants into publicly owned treatment works from porcelain enameling 
of aluminum basis material. 

$46031 Effluent limitations representing the degree of effluent reduction attainable by 
the application of the best practicable control technology currently available. 

Except as provided in 40 CFR §{ 125.30-.3Z any existing point source subject 
to this subpart must achieve the following effluent limitations representing the 
degree of effluent reduction attainable by the application of the best practicable 
control technology currently available: 

Subpart C ,—EPT Effluent Umitatons 



Pobutant or poAitant proporty Moorman for any 1 d*y 

A wag* of daiy vafcaa for 

30 conaacuw* 
tampbngdaya 


IMP 

praparabon 

Coaong 

opambon 

MaW 

proporabon 

Coating 

oparabon 

Matrtc UnS* mg/m * of Araa Procaaaad or Coatad 


.. _ .. - SSI 

t.77 

2.40 

077 

font. 

... ...... SSI 

t.77 

2.40 

.77 


*n 

.66 

1 05 

63 


|4i 

201 

21.6 

710 

27.7 

227 

0.75 


604 

Cyinb# 

779 

2-44 

1.11 

lit 

010 

175 

362 

SO 

ISO 

so 

121 

.11 

72 

200 

Uad 

3S1 

Moat ...... 

.. . . 50 5 

S**m. „ 

.. ._ . 1.00 

J3 

&c_ 


16S 

706 

226 
• 12 

fomrwn 

.... 225 

Cobal!_ 

. 7 T9 

144 

&20 

616 

604 

100 

2156 

720 

155 

.11 

1107 

2706 

f'l 

hiorfot 


boa_ 

Ml 

240 

362 

J3 

226 

461 

Wngmaaa _ 

... 1*0 

Tbaraum 

105 

25 

OUGraa* 

... . .* . 7oi a 

221 4 
306 

3S1 

077 

«•) 

TSS_ 


fK._ 


t‘> 



CngSah Unit*- foa/1 mMlon ft* of Atm Ptacaaaad or Cootod 

Annoii 

• 15 

030 

SO 

0.50 

SO 

0150 

151 

006 

Arm: _ 

-- « «* 

Cum. 


14 

4.15 

4.42 

22 

Orunun 


1.47 

507 

46 

Cbpptr 


1.79 

CW. .. „ 


SO 

-65 

20 

Uad__ 


23 

26 

.11 

247 

hem .. 


326 

763 

Sahngm 


00 

72 

23 

2hc 


340 

4.67 

1.47 

Maonun 


1 4ft 

167 

an 

Cobot 


SO 

65 

20 

h-on* . .. 


>ooo 

1400 

442 

foa_ 


462 

4.67 

1.47 

Vrnganaaa 


.79 

410 

32 



066 

.072 

023 

nto^M 


45 3 

716 

227 

TSS 


706 

«M|| 

ana 

PH— 


II | 


3® a 



l 1 

If 

II 


' ** rang* of 7 5 to 10.0 m tf ttma* 
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§ 466.32 Effluent limitation* representing the degree of effluent reduction attainable by 
the application of the beet available technology economically achievable. 

Except as provided in 40 CFR 125.30-.32, any existing point source subject to 
this subpart must achieve the following effluent limitations representing the degree 
of effluent reduction attainable by the application of the best available technology 
economically achievable. 

. Subpart C .—BA T Effluent Umuoons 


Av«raQ» of daty vs iuet tor 
30 conaaxxttva 


PO^iUnl or poauisnt propartr 


Maximum lor any 1 day 


Maine U na s mg/m • of Araa Procaaaad or Coatad 



3» 

3W 

147 

547 


IK 

in 

as 

2 90 


151 

131 

SO 

351 


048 


.It 

1.11 



§ 466.33 New source performance standards. 

Any new source subject to this subpart must achieve the. following perform¬ 
ance standards. 

(a) There shall be no discharge of wastewater pollutants from coating oper¬ 
ations. 

(b) The discharge of wastewater pollutants from all porcelain enameling oper¬ 
ations other than coating operations shall not exceed the values set forth below: 

Subpart C.—MSPS 



Polutanf or pofcAartf proporry 

Manmum lor any 1 day 

Avaraga of daiy values tor 
SOconaaotova 
•ampingdtora 


mg/m*(*/1Mi 

Ioa (1» f Araa Procwud 




Orevnmm 


T 1 

fOifl) 

tos» 

C0«) 

(36) 

US) 

(50) 

0.15 

(0 06) 
104) 
(026) 
(16) 
ill) 
150) 
(50) 

Cytrada 


23 

09 

iMd 


i* 

.07 

7W* 


1.00 

40 



64 

2t 

09 A S*«am 


153 

153 


22 96 

ISO) 

CM 

153 

(M 

PH 


- C 1 ) 

(M 


• wmw\ rang* of 7 5 to 10-0 81 tl fe 
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(<66 34 Pretreatment standards for existing source* *. 

Except as provided In 40 CFR 403.13, any existing source subject to this 
fubpart which introduces pollutants into a publicly owned treatment works must 
comply with 40 CFR Part 403 and achieve the following pretreatment standards for 
existing sources. The provision of 40 CFR Part 403 Appendix A. B.2.e requiring that 
pretreatment standards be established as concentration is set aside for this sub- 
part. The mass of wastewater pollutants in porcelain enameling process 
wastewater introduced into a POTW shall not exceed the following values: 

Subparl C.-PSES 


fmog • of d«4y «or 

lOcomHuae 

Pototont or pofetant property tmaorum lor any on* day 


Metal Cooong Mata Coaftrq 

pnpariaon oparaflon pr«pv*hor» operation 


Mmcrif _— 



_ 3M 

122 

151 

046 

tknmtc . 



_ 3M 

122 

131 

46 




147 

46 

60 

19 




047 

299 

351 

1 11 

Coco* 



45 07 

14 50 

166 

5.67 




in 

166 

211 

66 




351 

1 11 

154 

49 




22 45 

7.1 

1016 

321 




- - 74 

23 

32 

10 

ft*- 



342 

762 

1033 

332 




W 

163 

214 

66 

ffcoNJi 



1.1033 

346 7 

45617 

14391 




■ 10 

236 

323 

103 




74 

23 

22 

10 


CngHoft Unit*—4>t/1 

ton H • ml Atm 9mmmt4 o* OuM 






0 79 

025 

031 

0 097 




79 

23 

31 

097 




030 

095 

.12 

03$ 




. 194 

61 

72 

23 

Com 



_ *41 

297 

361 

120 

Cyan* 



1.08 

24 

43 

.14 

u*i_ 



72 

23 

32 

10 

WcM . 



. 460 

145 

206 

66 

StfffMIL- . 



.13 

046 

063 

02 

toe _ 



493 

136 

213 

66 

Com _ 



1 0* 

« 33 

44 

M 

fXxwfc 



22*2 

7136 

9325 

29 45 




166 

52 

66 

72 

Tt*mm . 



13 

46 

063 

020 


$ 466.35 Pretreatment standards for new sources. 

Any new source subject to this subpart which introduces pollutants into a 
publicly owned treatment works must comply with 40 CFR Part 403 and achieve 
the following pretreatment standards for new sources. The provision of 40 CFR 
Part 403 Appendix A. B.2.C requiring that pretreatment standards be established as 
concentration is set aside for this subpart: 

(a) There shall be no discharge of wastewater pollutants from coating oper¬ 
ations. 

(b) The mass of waBtewater pollutants in porcelain enameling process 
wastewater introduced into a POTW shall not exceed the following values: 

Subpart C,— PSU$ 


PoMam or poOdanf property 


Avar * 9 * of defy vSum tor 
Mom** lor any 1 diy 30 oc***cv*vo 

MinpOng <J«y» 


Uad_ 


m%fm ’(10/1 m—on a * of Atm Proc«*Md 


041 

<0161 

015 

(10091 

23 

t&O 

09 

1 04) 

15 

< 06| 

07 

1 026) 

106 

< 36) 

46 

t m 


546€ 36 Effluent limitations representing the degree of effluent reduction attainable by 

* * application of the best conventional pollutant control technology. 

Except as provided in 40 CFR 12530-.32, any existing point source subject to 
w subpart must achieve the following effluent limitations representing the degree 
diluent reduction attainable by the application of the best conventional pollut¬ 

ed control technology: 
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Subpart C.—BCT Emuw* UmrUtt*on$ 


POManl O' poAutant property 


Coating 


MmpingOayi 


Coaoog 


■ ■ 




" 1 


Metric Unite mg/m * of Area Proceeeed or Coated 



CM end grease 

TIM 

0102 

71 .S 

0 102 

TSS_ . 

107.7 

.153 

71 S 

102 

pH . 

Cl 

C> 

Cl 

Cl 



• Within the range of 7 5 to to 0 al at ama* 

EngOah Untie —**/1 radion ft • cl Area Proceeded or Coated 

Oi unj areata 

xi 

050 

.75 

351 

351 

050 

TSS 

. 

.50 

pH _ 

(•) 

Cl 

Cl 

Cl 




* W *rw\ me range of 7-5 to »0 0 at a* tmee 

Subpart D—Copper Basis Material Subcategory 

$ 4S6.40 Applicability: description of the copper basis material subcategory. 

This subpart applies to discharges to waters of the United States and introduc : 
tions of pollutants into publicly owned treatment works from porcelain enameling 
of copper basis material. 

§ 466.41 Effluent limitations representing the degree of effluent reduction attainable by 
the application of the best practicable control technology currently available. 

Except as provided in 40 CFR 125.30-.32. any existing point source subject to 
this subpart must achieve the following effluent limitations representing the degree 
of effluent reduction attainable by the application of the best practicable control 
technology currently available. 


Subport 0 .—EPT Erf meat Umt*bon$ 





- m - 

Average of d**y value* lor 




30 coneocuwe 

PolMan? or poOutam property 


Maumurr Aor any one day 

limping dayt 



Metal Coating 

Meta* Coating 



preperabon operation 

preparation operation 


Metric Unite—rag/m* el Atm Proceeded or Coated 



- -f - 

.76 

471 

33 

CodrNum 

. . . 404 

79 

202 

14 

Ovorrean 

tm 

667 

136 

67 

Good* 

._. «... wit 

024 

136 

674 

teed 

6 73 

47 

3 36 

.24 

Metal. 

. 065 

663 

733 

S17 


301 

14 

67 

06 

2nc. ..... ...... 

- loop 

Ml 

43 7 

306 


431 

203 

17.5 

123 

Cotal 

.-. 14.6 

104 

6.06 

43 

Ft*onda 

3JM0 

726 

132 

624 

Pon 

.... _ 146 

103 

437 

306 

Mjr,iirytv 

236 

166 

042 

66 

Toareum^ 

. „ 

14 

6/ 

047 

CMS OaeM 

1.345 

046 

673 

47 4 

ffff.- . . 

_ ... .. 2365 

1659 

1662 

1165 

pH - 




• me range <* 7 5 to 10 0 al aff tone* 

Engliah Umta— *a/t mM 

bon fl 1 of Area Proceaaed or Coaled 



Am*-. 

9 9C tO 

.06 

066 

Anarac 

220 .16 

96 

066 
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Subpart 0.—£PT £mvmt Ltnl&iona —Continued 



! 

b 

1 

Vtwmun tar any oa* day 

Avaiiga of dMy vcAnm tor 

30 comcutv* 
•drpSngday* 



■I 

Coding 

OpMiOA 

M»U 

p>«p«nlion 

Ok**9 

opanasm 

—-——— 

Copiah UrUt»-**/1 mill 

.._Ml ^-— 











130 

007 

«4 

049 



Its 

140 

16 

VOS 

McMf—-— 



03 

.14 

010 

TMr 


907 

140 

805 

%3 

S4 fO 


eat 

S2 

1M 

26 



303 

021 

1-24 

007 

UW - ——mi 


0644 

403 

209 

109 



30 

uo 

a 95 

043 



482 

34 

193 

.14 




029 

.14 

019 

M A IVaAM 


275,4 

1S4 

13S 

97 

T« 


442 

34. 

344 

24 3 


* 


‘ rm rang* o« 7 5 to 100 *a a« Imm 

§ 466.42 Effluent limitation* representing the degree of effluent reduction attainable by 
the application of the beat available technology economically achievable. 

Except as provided in 40 CFR §§ 125.30-.3Z any existing point source subject 
to this subpart must achieve the following effluent limitations representing the 
degree of effluent reduction attainable by the application of the best available 
technology economically achievable: 
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f 466.43 New source performance standards. 

Any new source subject to this subpart must achieve the following perform¬ 
ance standards. 

(a) There shall be no discharge of wastewater pollutants from coating oper¬ 
ations. 

(b) The discharge of wastewater pollutants from all porcelain enameling oper¬ 
ations other than coating operations shall not exceed the values set forth below: 
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§ 466.44 Pretreatment standards for existing sources. 

Except as provided in 40 CFR § 403.13, any existing source subject to this 
subpart which introduces pollutants into a publicly owned treatment works must 
comply with 40 CFR Part 403 and achieve the following pretreatment standards for 
existing sources. The provision of 40 CFR Part 403 Appendix A, B.2.e requiring that 
pretreatment standards be established as concentration is set aside for this sub¬ 
part. The mass of wastewater pollutants in porcelain enameling process 
wastewater introduced into a POTW shall not exceed the following values: 
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$ 466.45 Pretreatment standards for new sources. 

Any new source subject to this subpart which introduces pollutants into a 
publicly owned treatment works must comply with 40 CFR Part 403 and achieve 
the following prctreatment standards for new sources. The provision of 40 CFR 
Part 403 Appendix A. B.2.e requiring that pretreatment standards be established as 
concentration is set aside for this subpart: 

(al There shall be no discharge of wastewater pollutants from coating oper¬ 
ations. 

(b) The mass of wastewater pollutants in porcelain enameling process 
wastewater introduced into a POTW shall not exceed the following values: 
















































































^^^^^^^^^edera^egUte^/^Vol^46^IoM^^ruesday^anuar^7^98^^^ropo8ed^ule^^ 

Subpan D ,-PSHS 



Poflutanl or podutanl property 

Mmutus (or any 1 <Vty 

Average of <3e»*y values lor 

30 oonoecufyo 
•a^npdno day* 


(SMI mm 

Non fl'J of Area Procoaoad 


Ccppa— 
bK -— 


750 (153) 

395 {8 06) 

30 3 (0 70) 

t7* Oil) 


5 466.46 Effluent limitations representing the degree of effluent reduction attainable by 
the application of the best conventional pollutant control technology. 

Except as provided in 40 CFR 125.30~.32. any existing point source subject to 
this subpart must achieve the following effluent limitations representing the degree 
of effluent reduction attainable by the application of the best conventional pollut¬ 
ant control technology: 
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DEPARTMENT OF LABOR 

20 CFR Part 702 

Procedure for Determination of 
Applicability of Section 8(f) of the 
Longshoremen’s and Harbor Workers’ 
Compensation Act and Special Fund 
Assessments 

agency: Employment Standards 
Administration* DOL 
action: Proposed rule* 

summary: The Director. Office of 
Workers' Compensation Programs, has 
the responsibility for administering the 
Special Fund established under Section 
44 of the Longshoremen’s and I larbor 
Workers' Compensation Act 33 U.S.C. 
944. The growing number of claims being 
asserted against the Fund under Section 
8(f) of the Act. 33 U.S.C. 908(f). has 
demonstrated a need for more effective 
administrative handling of such claims. 
This proposal is designed to meet that 
need. 

dates: Comments on the proposed rules 
must be received on or before March 30. 

1961. 

AOORESSES: Send comments to—Neil A. 
Mon tone. Associate Director for 
Longshore and Harbor Workers* 
Compensation Suite C-4315, Frances 
Perkins Building. 200 Constitution Ave„ 
N.W., Washington. D.C. 20210. Tel: 202- 
523-8572. 

FOR FURTHER INFORMATION CONTACT: 

George M. Lilly, Counsel for the 
Longshoremen's Act. Office of the 
Solicitor. Suite N-2620. Frances Perkins 
Building. 200 Constitution Ave., N.W.. 
Washington. D.C 2021 a Tel: 202-357- 
0437. 

SUPPLEMENTARY INFORMATION: 

Classification 

The Department of Labor has 
determined that this regulation is not 
significant for the purposes of Executive 
Order 12044. Regulatory Analysis: 

It has been determined that this 
document docs not contain a major 
proposal requiring the preparation of a 
regulatory analysis under Executive 
Order No. 12044. or the Department of 
Labor guidelines implementing the 
Executive Order (44 F.R. 5570. |anuary 
,28, 1979).® 

For the reasons set out in the 
preamble. Part 702 of Chapter VI of Title 
20 of the Code of Fedora! Regulations is 
proposed to be amended as follows: 


1 A copy of a letter, dated January 19.1981. from 
Ray M«r«h«U to the Small Busincta Administration 
was filed with (he original document This letter 
certified that this rule would not have a significant 
economic impact upon a substantial numlwr of 
small business entities. 


1. The authority citation for Part 702 
reads as follows: 

The Secretary of Labor is authorized 
by statute (33 U.S.C. 939(a)) to make 
rules and regulations to administer the 
Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U.S.C. 901-950) 
and its extensions, the District of 
Columbia Workmen’s Compensation 
Act (38 D.C. Code 501-502), the Defense 
Base Act (42 U.S.C. 1651-1654). the 
Outer Continental Shelf Lands Act (43 
U.S.C. 1331-1343). and the 
Nonappropriatcd Fund Instrumentalities 
Act (5 U.S.C. 8171-8173). 

2. Section 702.320 is added to Part 702 
to read as follows: 

5 702.320 Procedures for determining 
applicability of section $<f) of tf>e Act 

(a) Petition: filing, service , contents . If 
an employer or insurance carrier seeks 
to invoke the provisions of section 8(f) 
of the Act it shall file a petition for 
limitation of liabiiitiy under section 8(f). 
The petition shall be filed with the 
deputy commissioner, or. if the case has 
been transferred to the Office of the 
Chief Administrative Law Judge under 

( 702.317 for a formal hearing, with that 
OfHce. The petition, whether filed with 
the deputy commissioner or the Office of 
the Chief Administrative Law Judge, 
shall be served on the claimant, the 
Director, and the Associate Solicitor of 
Labor for Employee Benefits. The 
petition shall specify with particularity 
the pre-existing condition relied upon as 
having caused or constituted an existing 
permanent partial disability. Unless 
fully evident from the circumstances, the 
petition shall state the reasons for 
believing that the claimant’s premanent 
disability after the injury would be less 
were it not for the pre-existing disabling 
condition or that death would not have 
ensued but for the condition. The 
petition shall also state the basis for the 
assertion that the condition relief upon 
was manifest to the employer before the 
employment injury. Documentary 
medical evidence relied upon in support 
of the claimed applicability of section 
8(f) of the Act shall be appended to the 
petition. 

(b) Petition: time for filing and 
consideration . The petition described in 
paragraph (a) of this section may be 
filed at any time before the entry of a 
compensation order awarding 
compensation for permanent disability 
or death. The petition may not be 
actively considered, however, until the 
compensability of the injury and the 
extent of the claimant's permanent 
disability are established and a 
compensation order is issued. Further, 
an administrative law judge may not 
consider the applicability of section 8(f) 


of the Act until section 8{f)’s 
applicability has been developed and 
considered by the Director through the 
procedures set forth in paragraph (c) of 
this section. To preserve the issue of the 
applicability of section 8(f) of the Act for 
future resolution, the employer and 
carrier must raise the issue before the 
entry of a compensation order awarding 
benefits for permanent disability or 
death. 

(c) Procedure for determination of 
section 8(f) relief. —(1) Consideration by 
OWCP. (i) When a petition for section 
8(0 relief is filed with a deputy 
commissioner, he or she shall undertake 
any necessary investigation under 
section 19(c) of the Act. and shall 
forward to the Director a memorandum 
concerning the applicability of section 
8(0 of the Act and S 702.145(b) including 
the results of the investigation, a 
recommendation and copies of any 
documents in the administrative file 
bearing on the applicability of the 
provisions, other than those documents 
appended to the employer’s petition, (n) 
If the Director determines, on the basis 
of the employer's petition and the 
deputy commissioner’s memorandum 
that the case is appropriate for payment 
of compensation from the special fund 
under sections 8(f) and 44(j)(2) of the 
Act and § 702.145(b). he or she shall 
determine the date upon which payment 
should begin. The Director shall transmit 
this determination to the deputy 
commissioner, who shall inform the 
employer in writing of the Director's 
finding. If the employer agrees to 
continue payment of compensation until 
the date on which the Director has 
determined the special fund will 
commence payment, the deputy 
commissioner shall enter a 
compensation order finding the claimant 
to be entitled to compensation from the 
employer until that date and from the 
special fund after that date. If, however, 
the employer contends that its liability 
should terminate before the date 
determined by the Director, the deputy 
commissioner shall, by memorandum, so 
inform the Director, and shall transmit 
any additional documents submitted by 
the employer. If no agreement is 
reached, the case shall be transferred 
for a formal hearing, under $ 702.317. 
fiii) If the Director determines that the 
case is not appropriate for payment of 
compensation from the special fund, he 
or she shall transmit this determination 
to the deputy commissioner, who shall 
promptly notify the employer in writing. 
Upon request by the employer, the case 
shall be transferred for a formal hearing 
under j 702.317. (iv) If fonnul 
proceedings are instituted to determine 
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the applicability of section 8(0 of the 
Att and § 702.145(b). no determination 
of the Director may be admitted as 
evidence or considered for any pmpose. 
Nevertheless, the deputy commissioner's 
transmittal letter referring a case to the 
Office of the Chief Administrative Law 
Judge under $ 702.317(c) for 
determination, shall state that the issue 
has been considered and is ready for 
formal resolution. 

(2) Filing of petition with 
administrative taw judge. When a 
petition for section 8(f) relief is filed 
with an administrative law judge, he or 
she shall not consider it The 
administrative law judge shall resolve 
the issues of the compensability of the 
injury and the extent of the claimant’s 
permanent disability and issue a 
compensation order. The petition shall 
be forwarded to the deputy 
commissioner for consideration under 
parugraph (c)(1) of this section. Nothing 
herein shall preclude the granting of 
relief under section 8(f) of the Act in the 
compensation order of the 
administrative law judge if the Director 
determines before entry of the award 
that relief under section 8(f) is available. 

3. In $ 702.146, paragraph (c) is revised 
to read as follows: 

5 702.146 Sources of the special fund 

• • • t i 

(c) Thu Director annually shall assess 
an amount against insurance carriers 
and employers that paid benefits under 
the Act during the preceding calendar 
yenr to replenish the fund. The total 
amount to be charged all carriers and 
employers to be assessed shall be bused 
upon his estimate of the probable 
expenses of the fund during the calendar 
year. The assessment against each 
carrier and employer shall be bused 
upon the amount each paid during the 
prior calondur year for compensation 
and medical benefits, in relation to the 
amount all curriers or employers paid 
during that period for compensation and 
medical benefits. If no amount was paid 
during the prior year, no assessment 
may be made. The resulting percentage 
«*adi paid out for benefits the prior year 
shall be the percentage each shall pay 
into the fund under the current 
assessment (See Act. section 44(c)(2)). 
The Director may. in his discretion, 
condition renewal of authorization 
under part 703 of this subchapter upon 
prompt payment of the assessment. 
However, no action suspending or 
revoking authorization may be taken 
without affording the carrier or self- 
insurer a hearing before the Director or 
his designee. Termination of 
authorizations to insure or self insure 
" iU n °I "^eve the affected carriers or 


employers of the liability for paying the 
required annual assessment us 
described above. 

Signrd at Washington. D.C this 19th day of 
January. 1961. 

Ray Marshall, 

Secretary of Labor. 
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DEPARTMENT OF LABOR 

Office of Pension and Welfare Benefit 
Programs 

29 CFR Part 2530 

Rules and Regulations for Minimum 
Standards for Employee Benefit Plans; 
Suspension of Benefit Rules 

agency: Department of Labor. 
action: Adoption of regulation. 

summary: This document sets forth a 
regulation governing the circumstances 
in which it is permissible for a plan to 
suspend the payment of pension benefits 
to a retiree. The Employee Retirement 
Income Security Act of 1974 (the Act) 
authorizes the Secretary of Labor to 
prescribe regulations setting forth the 
circumstances and conditions under 
which the right of a retiree to a benefit 
payment is not treated as forfeitable 
solely because the plan provides that 
benefit payments are suspended during 
certain periods of reemployment. The 
regulation affects employees covered 
under employee pension benefit plans. 
dates: Written comments on the 
general operation of the adopted 
provisions of $ 2530.203-3 as they affect 
plans covering employees in "seasonal 
industries* 4 must be received by the 
Department during the period beginning 
May 27.1932 and ending November 29. 
1962. (See discussion of these provisions 
in Supplementary Information section 
below). The regulation is effective May 
27.1961. 

AOORESSES: Written comments 
(preferably at least three copies) should 
be submitted to the Office of Reporting 
and Plan Standards. Pension and 
Welfare Benefit Programs. Room N- 
4508, U.S. Department of Labor. 
Washington* D C 20216. Attention: 

§ 2530.203-3. All written comments will 
be available for public inspection at the 
Public Documents Room. Pension and 
Welfare Benefit Programs. Department 
of Labor. Room N-4677, 200 Constitution 
Avenue. NW f ., Washington. D.C. 

FOR FURTHER INFORMATION CONTACT: 

Jay S. Neuman. Esq., Office of the 
Solicitor. U.S. Department of Labor. 
Washington, D.C. 20216; 202-523-8658 
(not a toll free number). 

SUPPLEMENTARY INFORMATION: On 
December 19.1978, notice was published 
in the Federal Register (43 FR 59048) that 
the Department had under consideration 
a proposal to adopt a regulation, 29 CFR 
2530.203-3, under section 203(a)(3)(B) of 
the Act. relating to suspension of 
pension benefit payments under certain 
circumstances. On the basis of the 
comments received concerning the 


December 19.1978 proposal, the 
Department has decided to adopt, with 
certain modifications, $ 2530.203-3 as 
proposed. Plans which provide for 
suspension of benefits will be required 
to comply with all relevant aspects of 
the regulation. To the extent that this 
regulation imposes specific requirements 
not provided for in the Act. it will have 
only a prospective effect on the 
operation of plans and the rights of 
employees. Suspension of benefit 
payments by plans prior to the effective 
date of the regulation will be governed 
by section 203(a)(3)(B) of the Act 
without reference to the regulation. Set 
forth below is a discussion of the 
regulation as adopted, the changes from 
the proposed regulation, and the primary 
views expressed in the public 
comments. 

A. Statutory Provisions and Summary of 
the Regulation 

Under the minimum vesting standards 
for employee pension benefit plans 
contained in section 203 of the Act. each 
pension plan shall provide that an 
employee's right to his normal 
retirement benefit is nonforfeitable upon 
the attainment of normal retirement age. 
In addition, an employee's rights to 
benefits derived from his own 
contributions may never be forfeited. 
With respect to benefits derived from 
employer contributions, a plan is 
required to provide that such benefits 
become nonforfeitable within the time 
limits of one of three alternative vesting 
schedules set forth in section 203(a)(2) of 
the Act. However, section 203(a)(3)(B) of 
the Act (and section 411(a)(3)(B) of the 
Internal Revenue Code of 1954, as 
amended (Code)) permits, but does not 
require, a plan to provide that, under 
certain conditions, the right to an 
accrued benefit derived from employer 
contributions may be suspended for 
periods during which the employee is 
reemployed, without such suspension 
being deemed an impermissible 
forfeiture. For a plan other than a 
multiemployer plan, such benefits may 
be suspended upon an employee's 
reemployment only If such 
reemployment is with an employer 
under whose plan the benefits are being 
paid. In the case of a multiemployer 
plan, however, suspension is permitted 
when the employee is reemployed in 
any employment w hich is in the same 
industry, in the same trade or craft, and 
in the same geographic area covered by 
the plan, at the time the payment of 
benefits commenced. 

The regulation being adopted, like the 
one proposed, provides that a pension 
lan may withhold certain accrued 
enefits which would otherwise have 


been payable to the retiree (the 
"suspendiblc amount") If the retiree is 
employed In "section 203(a)(3)(B) 
service". Under the regulation, section 
203(a)(3)(B) service results during a 
calendar month (and thus an amount not 
exceeding the suspendible amount of 
that month's benefit may be withheld), if 
a retiree completes 40 or more hours of 
service (as defined in 29 CFR 2530.200b- 
2(a)(1)) in the relevant type of 
employment referred to in section 
203(a)(3)(B). Accordingly, in the case of 
any plan other than a "multieraployer 
plan" as defined in section 3(37) of the 
Act. section 203(a)(3)(B) service results 
for any month if a retiree of the plan 
who is otherwise eligible to receive 
benefits under the plan completes 40 or 
more hours of service in that month for 
an employer who maintains the plan, 
(including certain affiliated employers, 
as described in 29 CFR 2520.210 (d) and 
(e)). In the case of a multiemploycr plan, 
as defined in section 3(37) of the Act, the 
employment of a retiree of the plan who 
is otherwise eligible to receive benefits 
under the plan results in section 
203(a)(3)(B) service during a calendar 
month if the retiree, in such month, 
completes 40 or more hours of service in: 

An industry in which employees covered 
by the plan were employed and accrued 
benefits under the plan as a result of such 
employment at the time that the payment of 
benefits commenced or would have 
commenced if the employee had not returned 
to employment, and 

A trade or craft In which the employee wu 
employed al any time under (he plan, and 

The geographic area covered by the plan o\ 
the time that the payment of benefits 
commenced or would have common u*d if the 
employee had not returned to employment 

The regulation being adopted, like the 
one proposed, clarifies the terms 
"industry", "trade or craft", and 
"geographic area covered by the plan", 
and contains provisions relating to 
resumption of payments, notification 
obligations of plans and retirees, and 
calculation of the suspendible amount 
These and other aspects of the 
regulation are discussed below. 

It should be noted that section 
203(a)(3)(B) and this regulation do not 
require plans to provide for or impose 
suspensions of benefits. In addition, 
while a suspension may not be imposed 
unless the requirements of the Act and 
this regulation would be met. the 
Department is of the view that a plan 
which has elected to provide for 
suspension of benefits is not required to 
provide for suspension of benefits to the 
fullest extent that the Act and this 
regulation would permit. For example, a 
plan could provide that "section 
203(a)(3)(B) service" (as defined in the 
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regulation and discussed further below) 
would result when an employee 
completes 00 or more hours of service in 
a calendar month in the relevant type of 
employment, rather than providing, as 
permitted by the regulation, that such 
service results when the employee 
completes only 40 or more hours of 
service in a calendar month. As another 
example, a multiemploycr plan could 
provide that the “geographic area 
covered by the plan" dqes not include 
all the territory which would qualify for 
inclusion under the Act and this 
regulation, and thereby permit retirees 
to return to work in such excluded 
locales without risk of suspension. 

Certain provisions of the regulation 
have been modified to reflect this view 
more clearly. 

B. Scope of Regulation 

Early retirement benefits. The 
Department is aware that certain plans 
provide that under certain 
circumstances a plan participant may be 
entitled to begin receiving pension 
benefits prior to attainment of normal 
retirement age under the plan. The 
applicability of the regulation in the 
case of an early retiree was discussed in 
footnote 9 to the preamble of the 
proposed regulation. There the 
Department noted that because section 
306(a) of the Act, section 401(a)[14) of 
the Code and the regulations thereunder 
require a plan only to pay the actuarial 
equivalent of the normal retirement 
benefit to an early retiree, a plan would 
not be prohibited from ceasing payment 
of benefits to an early retiree for any 
reemployment, so long as such benefits 
were actuarially recalculated in order to 
compensate for the temporary 
withholding, and if payment of benefits 
under the recalculation began no later 
than normal retirement age. The 
Department stated, however, that if a 
plan intended to withhold permanently 
the benefits of an early retiree, then the 
plan would be permitted to do so only in 
the circumstances described in the 
regulation, 

Numerous commentators requested 
that the Department provide 
clarification regarding the extent to 
wbith suspensions of early retirement 
benefits must comply with the 
provisions of the regulation. The 
Department was also requested to state 
whether, or to what extent, certain types 
0 befits payable prior to normal 
retirement age would constitute “early 
retirement benefits" for purposes of 
applying the suspension of benefits 
, 1,s - Commentators argued that. 

^cause the Act does not require a plan 


to offer an early retirement option. 1 and 
because section 203(a) requires that 
rights to a normal retirement benefit 
must become nonforfeitable upon the 
attainment of normal retirement age. 
there should be no restrictions imposed 
regarding suspension of early retirement 
benefits. 

In this regard, it is the Department's 
view that sections 203(d) and 206(a), as 
here relevant, are designed to protect a 
plan participant's right to receive a 
normal retirement benefit or its actuarial 
equivalent. Where a plan provides for 
payment of an early retirement benefit 
which provides the actuarial equivalent 
of a normal retirement benefit 
commencing at normal retirement age. a 
permanent withholding of a portion of 
such early retirement benefit would 
effect a forfeiture of a portion of the 
affected employee's normal retirement 
benefit that would have commenced at 
normal retirement age. The Department 
does not believe that, by commencing 
actuarially reduced benefits before 
normal retirement age. a plan is 
permitted to subject such benefits to 
forfeiture under circumstances other 
than those permitted under the Act 
Accordingly, it is the Department's 
position that a permanent withholding of 
benefits payable prior to normal 
retirement age due to the early retiree’s 
return to employment to the extent that 
such withholding would affect the 
integrity of the actuarial equivalent of 
the normal retirement benefit may be 
imposed only in a manner consistent 
with the requirements of section 
203(a)(3)(B) and this regulation. A plan 
may, however, interrupt the payment of 
early retirement benefits on account of 
an early retiree s return to employment 
during the period prior to attainment of 
normal retirement age without 


‘ Section 200(a) require* * each pension plan to 
provide that "unless the participant otherwise 
electi, the payment of benefit* under the plan lo the 
participant *hnll begin not later than the flOth day 
after the latest of the dote of the plan year in 
which— 

“(1) • • • the participant attain! the earlier of ago 
86 or the norma) retirement ago specified under the 
plan. 

"(2) occur* the 10th anniversary of the year in 
which the participant commenced participation in 
the plan, or 

*13) the participant terminate* hi* service with the 
employer.** 

This section also require* a plan which provide* 
for the payment of an early retirement benefit to 
provide that a participant who satisfied (he service 
requirements for such early retirement benefit, but 
separated from service twith any nonforfeitable 
right to an accrued benefit) before satisfying the age 
requirement for such aariy retirement benefit, la 
entitled upon satisfaction of such age requirement 
to receive a benefit not Uita than the benefit to 
which he would be entitled at the normal retirement 
age, actuarially reduced under regulations 
prescribed by the Secretary of the Treasury 


complying with such requirements if the 
integrity of the normal retirement 
benefit would not be affected by such 
action. As stated in footnote 9 to the 
preamble to the proposed regulation, 
this would be the case where the 
affected employee's benefit is 
actuarially recalculated in order to 
compensate for benefit payments which 
were withheld and payment of such 
recalculated benefits begins no later 
than normal retirement age.*This would 
also be the case, as noted by 
commentators, where for example the 
early retirement benefit equals the 
normal retirement benefit, or where, 
upon attainment of normal retirement 
age. the participant receives a normal 
retirement benefit notwithstanding 
receipt of early retirement benefits. In 
response to commentators’ suggestions, 
a provision has been added to the final 
regulation clarifying the applicability of 
the regulation in the case of an early 
retiree. 

Commentators cited a number of court 
decisions * for the proposition that the 
protections of section 203(a) against 
forfeitures of benefits do not apply 
under any circumstances until 
attainment of norma! retirement age. 

The cited decisions did not. however, 
address the question of the effect that 
the suspension of pre-normal retirement 
benefits would have on the receipt of 
the participants' normal retirement 
benefits upon their attainment of normal 
retirement age. As stated above, plans 
may provide for forfeitures of the right 
lo receive an early retirement benefit 
without regard to section 203(a)(3)(B). so 
long as the normal retirement benefit 
payable at normal retirement age is not 
affected by such action. The regulation 
is. accordingly, not Inconsistent with the 
cases cited by the commentators. 

Disability retirement benefits. Several 
commentators requested clarification as 
to the applicability of section 
203(a)(3)(B) and this regulation to 
programs which provide retirement 
income to persons because they are 
disabled. 4 It was argund that, because a 
disability pension is an “optional benefit 
form" not required under the Act, plans , 


’Of course. such recalculated benefit* wuuld not 
have to commence al norma) relirrment age if tha 
employ** was employed In section 2<XJ(<»)(3)(H) 
service at such line and tf benefits were suspended 
as authorised herein. 

• Capocci v. Genera! Motor*. 444 F Supp 1306 
(Ha.. WTfc Hum v. Retirement Tt. Ft. of PM and 
P I 400 F-Supp. IK (CO Cal. 1*78): Riley v. 
MESA M6 F2d Wfl (2d Ctr.. 197s); and Be yin r. 
Central State*. «2 F 2d 87 (Slh Cir . 1979). 

' ll should be noted that section 203UK-1HB) and 
this regulation do nul apply to disability payment 
programs which are "employee welfare bennfll 
plans", within the meaning of section 3(1) of ih* 
Acl. 
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which provide such benefits should not 
be subject to the same rules regarding 
suspension as apply to suspension of 
normal retirement benefits after 
attainment of normal retirement age. 
These commentators appear to be 
concerned about the situation where 
disability pensions commence prior to 
normal retirement age, or provide 
benefits in excess of normal retirement 
benefits, or both. It is the Department's 
view that the suspension rules generally 
apply to "disability pension" programs. 
However, to the extent that a disability 
retirement program provides for 
payment of pension benefits prior to 
attainment of normal retirement age. 
such payments may be suspended 
subject to the same limitations as other 
"early retirement" benefits (see 
discussion above). In addition, to the 
extent that disability benefits exceed 
normal retirement benefits, they may be 
withheld from a retiree after attainment 
of normal retirement age without regard 
to section 203(a)(3)(B) and this 
regulation. 

C. Employment in Section 203(a)(3)(B) 
Service 

Requirement of commencement of 
benefits . Section 203(a)(3)(B). provides, 
in part, that benefits may be suspended 
"for such period as the employee is 
employed, subsequent to the 
commencement of payment of such 
benefits" in certain types of 
employment. However, because under 
section 206(a) of the Act. section 
401(a)(14) of the Code and the Treasury 
regulations thereunder, a plan is 
permitted to provide for the 
commencement of retirement benefits 
not later than the 60th day after the 
close of the year In which an event 
which signals the beginning of an 
entitlement to pension payments occurs, 
paragraph (c) of the proposal was 
drafted so as to permit a plan to treat as 
section 203(a)(3)(B) service relevant 
service prior to the time benefits 
commence as permitted by section 
206(a). In this connection, proposed 
paragraph (c) read, in part, as follows: 
"the employment of an employee, 
subsequent to the time that benefits 
commenced or would have commenced 
if the employee had not remained in or 
returned to employment (will be treated 
as section 203(a)(3)(B) service if cerium 

conditions are met).(emphasis 

supplied). Several commentators noted 
that under the quoted language, it would 
be possible for the regulation to apply to 
a plan participant who merely continued 
in employment beyond normal 
retirement age. thereby entitling such 
participant to the employee-derived 
portion of his pension benefit even 


though the participant had not "retired". 
These commentators are correct in their 
understanding that under the regulation 
service beyond normal retirement age 
may be treated as "section 203(a)(3)(B) 
service" if relevant requirements are 
met. even though no formal act of 
retirement has occurred. However, in 
such circumstances, a plan need not pay 
the affected participant the employee- 
derived portion of the pension benefit 
because, under section 206(a), a plan 
need not commence the payment of 
pension benefits until the participant 
terminates service with an employer 
maintaining the plan. In this regard, it 
should be noted that we have conferred 
with representatives of the Internal 
Revenue Service and they have 
informed us that although section 206(a) 
(section 401(a)(14) of the Code) 
authorizes, in some cases, a delay in the 
commencement of pension benefit 
payments, that section does not 
authorize a forfeiture of benefits. 
Accordingly, where a participant 
continues to work beyond normal 
retirement age with an employer 
maintaining the plan, but not in 
circumstances which would constitute 
"section 203(a)(3)(B) scrivce." the plan 
could delay commencement of benefit 
payments only if the participant would 
be entitled under the plan to an 
actuarially increased benefit at the time 
the payment of bencHts commenced. 

Minimum hour requirement. Pursuant 
to the provision in section 203(a)(3)(B) 
which specifically authorizes the 
Secretary of Labor to define the term 
"employed" for purposes of suspension 
of benefits, the Department proposed 
that a retiree would not be considered 
"employed" in a month (and. therefore, 
benefits for that month could not be 
suspended) unless the retiree completed 
40 or more hours of service in that 
month in the relevant type of 
employment. The Department also 
specifically requested comment as to 
whether there are circumstances which 
would compel a standard other than 40 
or more hours per month. 

A number of commentators objected 
to the imposition of any minimum 
number of hours of service criteria for 
determining whether someone is 
"employed", arguing that establishment 
of an employment relationship should be 
sufficient for purposes of suspension of 
benefits, regardless of the period of 
employment. Relevant legislative history 
indicates, however, that section 
203(a)(3)(B) was not intended to 
authorize suspension of benefits for 
every instance of post retirement 
employment: rather, it appears that a 
minimum standard for determining 


whether someone was employed for 
purposes of section 203(a)(3)(B) was 
contemplated by Congress. 5 In addition, 
commentators have not convinced the 
Department that elimination of any 
minimum standard in this regard would 
be necessary or desirable to achieve the 
purposes of section 203(a)(3)(B). 
Accordingly, the Department has 
decided not to accept these comments. 

Many comments were received which 
urged the Department to set the 
minimum number of hours at a lower 
level than that proposed, while a few 
commentators suggested a higher 
minimum number of hours. The 
Department specifically requested 
persons commenting on this aspect of 
the proposed regulation to specify the 
factors upon which they base any 
suggested alternative, particularly any 
relevant statistical data. Comments 
received by the Department were not 
specific enough to enable the 
Department to conclude at this time that 
any suggested alternative minimum 
number of hours of service would be 
more appropriate than that contained in 
the proposal. 

In this regard, some commentators 
argued for adoption of a standard of less 
than 40 hours in order to avoid placing 
undue "policing" burdens on plans 
which choose to adopt and enforce 
suspension of benefit provisions. The 
Department believes, however, that 
adoption of a standard of 40 hours does 
give plans sufficient flexibility to 
encourage participants to self-police the 
suspension of benefits provisions of a 
plan by honest reporting of post- 
rctirement employment. As noted in part 
A above, a plan is not required to 
provide for suspension of benefits to the 
fullest extent that the Act and this 
regulation would permit. Moreover, u 
plan which has a suspension of benefits 
provision may or may not have a self¬ 
policing or "reporting" system by which 
it seeks to become aware of post¬ 
retirement employment in section 
203(a)(3)(B) service. If a plan provides 
for benefit suspension and has a seif 
policing system, the plan could, in order 
to encourage the reporting of post 
retirement employment, provide that 
retirees who comply with the system 
would be permitted to worl^in relevant 
employment up to some number of hour* 
greater than the plan's threshold (which 
could under the regulation be os little as 
40 hours) without loss of benefits. It 
does not uppear to the Department that 


•See. eg. nr murk* of Senator Javlt*. 

Congreu tonal Record—Strutt*. August 22, li* 7 * 
reprinted In U.& Senate Comm, on Labor and Put' 
Welfare. !H»h Cong, Zd Sen- Legislative Hitto*} of 
the Employee Retirement Income Security Ad of 
UT4 (hereafter “Legislative History*’), si 
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setting the permissible minimum at 40 
would interfere with a plan's ability to 
provide a real incentive to participants' 
accurate and timely reporting of 
employment while at the same time to 
suspend the benefits of employed 
retirees in accordance with objectives 
permitted by the statute. For example, a 
multi . -rptoyer plan could provide that 
pension benefit payments of retirees will 
he suspended for any month in which 
the retiree completes 40 or more hours of 
service in an appropriate industry, trade 
or craft, and geographic area (us defined 
in the regulation), but that the first 20, 

(or 10. or 40, etc.) hours of any such 
employment reported to the plan in 
accordance with the plan's reporting 
system would not be counted. In this 
manner plans should be able to tailor 
the incentives for reporting to fit their 
individual circumstances. 

Moreover, as explained further below, 
the Department has included in the 
regulation as adopted special provisions 
which are designed to further alleviate 
difficulties which plans may face in this 
area. * 

A number of commentators stated 
that, regardless of the general propriety 
of a 40 hours a month standard, such 
standard would not be appropriate in 
certain circumstances because of the 
"seasonal" nature of a particular type of 
employment. These commentators 
srgurd. in general terms, that the final 
regulation should reflect the fact that 
employment in curtain industries in 
parts of the country may vary widely 
from season to season, with the result 
that th** customary number of hours of 
service performed by employees in such 
industries Is, at least during certain 
periods, substantially less than that of 
employes in other industries. In this 
regard, it should be noted that sections 
202fa)(3)(B). 203(b)(2)(C), and 
2W|b)(3Kl) of the Act (respectively. 

* t linns 410(a)(3)(B), 411la)(5}(C), and 
4 H|b)|3)(D) of the Code) provide that 
the lerms "year of service" or a "year of 
participation" in the case of any 
seasonal industry where the customary 
period of employment is less than 1.000 
hour s during a calendar year shall be 
determined in accordance with 
regulations. (Generally, under applicable 
provisions of the Act and the Code. 

1 two hours is the figure used in 
measuring a year of service and a year 
° Participation.) Under Presidential 
Reorganization p,an No. 4 of *07®. the 
~ity to draft regulations, rulings. 

°P , nion« relating to "seasonal 
industries’* rests generally with the 
* r «.*i,iry of the Treasury. Such 
regijions have not yel been issued. It 
u the view of the Department that it 


would be inappropriate at this time, in 
light of the limited information available 
to the Department and the responsibility 
of the Treasury Department in this area, 
for the Department to adopt specific 
rules for plans whose participants are 
employed in a "seasonal industry." In 
addition, it appears that the need, if any, 
for such special rules would be affected 
by the Department's decision to include 
in the regulation, as described below, 
provisions relating to presumptions 
which may be used in initially 
determining when a retiree can be 
considered "'employed" in a month for 
purposes of suspension of benefits. The 
Department will, however, monitor the 
operation of § 2530-203-3 to determine, 
among other things, whether the 
regulation should be amended in light of 
the concerns expressed in these 
comments. In this connection, the 
Department invites the submission of 
further comments, during the period 
beginning one year afier the effective 
date of this regulation and ending six 
months thereafter, relating to the efTect 
of i 2530.203-3 on suspension of benefits 
for plana covering employees in 
"seasonal industries." 

The Department received many 
comments which urged that the final 
regulation permit the use of the 
equivalencies set forth in 29 CKR 
2530.2U0b-2. or the elapsed time method 
set forth in 29 CFR 2530J500b-9, for 
purposes of determining whether a 
retiree was "employed" for purposes of 
section 203(a)(3)(B). Commentators 
argued that plans which use 
equivalencies or the elapsed time 
method, rather than counting hours of 
service under 29 CFR 2530.200b-2(a)(l J. 
for crediting service under the plan 
would be subject to added 
administrative costs and inconvenience 
if they were required to begin keeping 
records of hours of service solely for 
purposes of suspension of benefits. 
While the Department believes that 
unnecessary administrative burdens 
should not be placed on plans, it does 
not appear that application of the 
equivalency or elapsed time methods of 
crediting service would be appropriate 
for determining whether a suspension of 
benefits may be imposed- It appears 
that, in some circumstances, direct 
application of the equivalencies or 
elapsed time method to determine 
whether o person is "employed" for 
purposes of section 203(a)(3)(B) might 
result in a suspension of benefits even 
though the affected retiree had not 
rendered an amount of service to the 
employer which would justify a 
suspension of benefits. In the 
Department's view, suspension under 


such circumstances would be 
inconsistent with the purposes of section 
203(a)(3)(B) and would be beyond the 
scope of the activity which that section 
is intended to regulate. 

A number of commentators suggested 
that the Department replace the 
proposed hours per month standard with 
a standard based on the amount of 
compensation earned by a retiree in 
relevant types of service. Other 
commentators suggested that plans 
should be given the option to use a 
monetary standard as an alternative to 
an hours standard. The use of such an 
alternative, the commentators argued, 
would obviate the need for plans to 
count hours of service,* 

The Department is not convinced that 
use of a monetary' standard would be 
appropriate. Section 203(a)(3)(B) permits 
suspension of benefits only "for such 
period as the employee is employed," 
thereby suggesting application of a time- 
related standard In addition, 
application of an earnings based 
standard could lead to results which 
may not be consistent with the purposes 
of section 203(a)(3)(B) (for example, 
highly compensated retirees could have 
benefits suspended for a relatively brief 
period of employment, while lower wage 
retirees could work many more hours 
before reaching the earnings limitation). 
Further, it appears to the Department 
that it is unlikely a monetary standard 
could be developed which would 
accommodate in an appropriate and 
equitable manner the diverse 
characteristics of the populations which 
would be affected, and that if such a 
standard could be developed it would 
be so complex as to be unworkable. 

Under the proposed regulation, only 
hours of service as defined in 29 CFR 
2530.200-2(a)(1) would be relevant in 
determining section 203(a)(3)(B) service. 
Because 2530.200b-2(a)(1) refers only to 
hours for which an employee Is paid- or 
entitled to payment, for the performance 
of duties for an employer, a retiree could 
not be subject to a suspension of 
pension benefits due to receipt of, for 
example, workmen's compensation, 
vacation, disability, unemployment 
holiday, or sick leave benefits. 
Commentators objected to the exclusion 
from the calculation of hours for which 


* Comment jikiTi also argued that if the monetary 
standard were set at the same figure as that which • 
pi 1 ni lorn* ctmUJ tmm without suffering e decrease ip 
social security benefits, use of such standard would 
allow retirees to keep track of only one set ol 
numbers to safeguard against a decrease in both 
private pension and social security benefits. This 
approach, however, would not necessarily have the 

advantage suggested by the commentators because 
only compensation for certain types of service 
would b* relevant for purposes of section 
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the above types of payments are 
received, and suggested that certain 
payments which are received other than 
for the performance of services should 
be deducted from pension payments. 
Because section 203(a)(3)(B) permits 
suspension of benefits only "for such 
period as the employee is employed." 
the Department has decided not to 
adopt these suggested changes since it 
could not be said that a retiree is 
"employed" solely because he is 
receiving payments of the types 
enumerated above. 

"Period” of employment and of 
suspension. The Act provides that 
"payment of benefits (may be) 
suspended for such period as the 
employee is employed * * * *The 
legislative history to this provision 
indicates that the period of suspension 
should bear a "reasonable" relation to 
the period of reemployment. 7 
Accordingly, and since it appeared that 
most plans make pension payments on a 
monthly basis, the Department proposed 
that "employment" be determined on a 
monthly basis and that a suspension of 
benefits could be imposed each month 
that the retiree was employed. Having 
proposed that performance of a given 
numer of hours of service in any one 
calendar month in a relevant type of 
employment would cause a retiree to be 
"employed" in that month for purposes 
of section 203(a)(3)(B). the Department 
proposed that the suspendible amount of 
one month's benefit could be withheld. 
Thus, under the proposal, when a retiree 
engaged in one or more months of 
"section 203(a)(3)(B) service", the plan 
could withhold the suspendible amount 
of a corresponding number of the 
retiree's monthly pension payments. 

In footnote 4 to the preamble to the 
proposed regulation, the Department 
noted that some plans provide for a 
period of suspension of benefits which is 
greater than either the actual period of 
post-retirement employment or the 
period provided in the proposal. In 
response to a specific request for 
comments on this aspect of the proposal, 
a number of commentators urged the 
Department to expand substantially the 
period during which benefits could be 
suspended. It was suggested, for 
example, that plans snould be permitted 
to withhold the suspendible amount of 
six or. in some cases. 12 monthly 
payments for every month a retiree 
engaged in section 203(a)(3)(B) service.* 


1 See, ejp, rrtxurrk* of Rep. Dent Coogressioa*! 
Report—Mouse. August at 1974 reprinted in 
Legislative History et 4670; remarks of Sen 
Williams. Congressional Record—Senate. August 
22.1974. reprinted in Legislative History el 473S, 

• Where e reiiree fails to comply with plan 
provisions requiring that the plan be notified of 


In the opinion of the commentators, an 
extended period of suspension is 
necessary or desirable in order to: 

Create a disincentive for retirees to 
return to work; penalize retirees who 
receive benefits in contravention of plan 
provisions; and prevent pension plans 
from being converted, in part, into 
supplementary unemployment insurance 
plans. 

After careful consideration of these 
comments, the Department has decided 
not to change the regulation in this 
regard. It appears that a month is the 
most generally convenient and 
resonable period upon which to base a 
determination of "employment". The 
Department believes that, consistent 
with the language and legislative history 
of section 203(a)(3)(B). it is reasonable to 
authorize a one month suspension of 
benefits for each month of relevant 
employment and that such a standard 
generally would strike an appropriate 
balance among the interests of the plan, 
the general intent of the Act to protect 
the rights of plan participants and 
beneficiaries to their vested accrued 
benefits, the interests of younger 
workers in employment opportunities 
and the needs of older persons regarding 
post-retirement employment. In 
addition, the Department believes that 
imposition of a suspension for a period 
which exceeds by a multiplicative factor 
the period of employment, as suggested 
by some commentators, would not be a 
suspension for the "period (during 
which) the employee was employed" 
within the meaning of the statute. 

The regulation does not allow the 
imposition of additional periods of 
suspension in cases where a retiree fails 
to inform, or misinforms, the plan of 
reemployment status. As indicated by 
the commentators, suspensions for these 
or similar types of "undesirable" 
conduct would amount to "penalties." It 
appears from the statutory language and 
relevant legislative history that the 
circumstances which section 203(a)(3)(B) 
is meant to address are limited to actual 
post-retirement employment. In the 
Department's view, because such 
penalties would be imposed for actions 
which are independent of the period or 
the fact of post-retirement employment, 
they are not permitted under section 
203(a)(3)(B) * Moreover, as discussed in 
the preceding section, it appears that 
plans have available a means of 
encouraging the reporting of post- 
retirement employment which is 


potl retirrmml employment, commentator* 
requested that the regulation permit even additional 
withholding*. 

•Recent legidativr proposal* would alter the 
prevent statutory prov ision* In this regard. See. S. 
209. 96th Cong. 1st Sri*., section 129. 


permissible under the regulation. The 
Department is. however, aware that q 
plan which chooses to provide for 
suspension of benefits could encounter 
difficulties in enforcing such provisions, 
even if the plan has adopted, and. as 
described above, encourages the use of. 
employment verification reporting 
requirements under paragraph (b)(5) of 
the regulation. These difficulties would 
be most severe in cases where a retiree 
does not comply with the plan's 
reporting requirements. The Department 
agrees with the view, expressed by 
some commentators, that a plan should 
not be put in the position of having to 
assume unreasonable burdens in order 
to make its suspension of benefits 
provisions workable, and has 
determined to address this issue by 
including in the regulation provisions 
which would permit such a plan to 
employ certain presumptions in these 
circumstances, subject to appropriate 
procedural safeguards. Under the 
regulation, a plan which has adopted 
and adequately communicated to 
participants a reporting system could 
adopt a provision to the effect that when 
the plan fiduciaries become aware that 
a retiree is employed in section 
203(a)(3)(B) service and the retiree has 
not complied with the plan's reporting 
system with regard to that employment, 
the plan may. unless it would be 
unreasonable under the circumstances 
to do so. act on the basis of a 
presumption that the retiree had 
exceeded the plan's minimum number of 
hours for that month. In recognition of 
the special problems in this area which 
might be faced by a plan covering 
persons employed in the building trades, 
the regulation provides for an additional 
possible presumption which such a plan 
could use. In this regard, the regulation 
permits such a plan to adopt a provision 
to the effect that when the plan 
fiduciaries become aware that a retiree 
is employed in section 203(a)(3)(B) 
service at a construction site and the 
retiree has not complied with the plan s 
reporting system with regard to that 
employment, then the plan fiduciaries 
may. unless it would be unreasonable 
under the circumstances to do so. act on 
the basis of a presumption that the 
retiree has been engaged in such 
employment for the same employer in 
work at that site for so long before the 
work in question as that same employer 
has been performing that work at that 
construction site. 

In such cases, the plan could 
implement its suspension of benefit 
mechanisms immediately and without 
further inquiry. This would enable the 
plan to avoid the burden of having to 
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verify beforehand that the retiree 
exceeded the minimum number of hours 
for the period involved in cases where it 
would be reasonable to infer that the 
retiree had so worked. Of course, the 
presumptions used by the plan 
fiduciaries are rebuttable and in any 
such case, the affected retiree would 
have the opportunity to come forward at 
a suspension review proceeding and 
dem mstrate that, in fact, he or she did 
not work the minimum number of hours 
of relevant service for the month(s) in 
question. It should be noted, however, 
that under the regulation the use of (he 
presumptions is not permissible unless 
the retiree is sufficiently apprised of the 
plan's reporting requirements. 
Accordingly, plans which elect to take 
advantage of the opportunity under the 
regulation to "self-police" their 
suspension of benefits provisions, by 
adopting reporting requirements and 
providing for the above described 
presumptions, must disclose those 
requirements and the nature and effect 
of the presumptions to persons entitled 
to benefits under the plan: in the plan's 
summary plan description; in any 
communication to participants regarding 
the reporting requirements (e.g., 
reporting reminders or forms distributed 
by the plan): and. in any event at least 
once every 12 months. Moreover, plan 
fiduciaries who decide to initiate or 
continue suspensions of benefit 
payments in reliance upon these 
presumptions should bo aware that such 
decisions in these circumstances would 
be subject to the general requirements of 
section 404 of the Act and would have to 
be based on a reasonable, good faith 
<h*J«Tmination that ail the requirements 
of the regulation had been met. 

An 'employer maintaining the 
plan nonmultiemployer plans . The 
Act provides that, in the case of a plan 
other than a multiemployer plan, 
benefits may be suspended if a retiree is 
reemployed by an employer who 
maintains the plan under which such 
l>enefits were being paid. The 
Department proposed to include 
employers described in 29 CFR 2530.210 
W) an d (e) as "employers who maintain 
Jhe plan" for purposes of suspension of 
benefits. 

Section 2S30.210 generally sets forth 
rules for determining the employer or 
employers who maintain a plan. 

Paragraph (d) of that sectiorurequircs. in 
•'fmet. that under a plan maintained by 
one or more members of a controlled 
group of corporations, 10 service with any 
employer which is a member of the 


!hr mr4nln * «»f loo tS6#A) of the 
7?r* t ******** without rrgArd to section 




controlled group shall be taken into 
account for purposes of participation, 
vesting, and benefit accrual. Similarly, 
paragraph (e) of that section requires, in 
effect, that under a plan which is 
maintained by one or more trades or 
businesses which are under common 
control, 11 service with any employer 
which is under common control shall be 
taken into account for these purposes. 

Inclusion of the above described 
entities as "employers who maintain the 
plan" was criticized in the comments on 
the ground that it could result, especially 
in the case of large corporate 
conglomerates, in a far reaching 
limitation on post-retirement 
employment. This provision was also 
criticized as being too limited, and not 
accommodating situations where a non¬ 
multiemployer plan credits participants 
for service with related employers who 
maintain separate plans and who would 
not be considered members of a 
controlled group, or under common 
control, with an employer maintaining 
the plan. 1 * 

Because the minimum standards rules 
under 29 CFR Part 2530 generally 
present a body of interdependent 
provisions, and because die Department 
believes that interpretation of the phrase 
"an employer who maintains the plan' 4 
in section 203(a)(3)(B)(i) should be 
consistent with the meaning given to 
that phrase as used in other sections of 
Part 2 of Title I of the Act. the 
Department believes that it is 
appropriate to include employers 
described in } 2530.210(d) and (e) as 
employers maintaining the plan for 
purposes of suspension of benefits. 
However, in order to prevent suspension 
of a retiree's benefits for post-retirement 
employment with an employer where 
pre-retirement service with that 
employer was not required to be 
counted for purposes of participation, 
vesting and benefit accrual this 
provision has been modified to include 
only those employers maintaining the 
plan at the time the retiree's benefits 
commenced. It should be noted, as 
discussed above under the heading 
Statutory Provisions and Summary of 
the Regulation, that this regulation does 
not require the suspension of benefit 
payments under any circumstances, but 
describes circumstances in which such 
suspensions are permitted. Clearly, a 
plan may always provide more libera) 
suspension of benefit rules than are 
described in this regulation. 


'* Within the ou trun# of accbon 414(c) of th« 
Coda. 

,T Thi» avpocl of the corn mm 1 * i* further 
diecuteed below under the heeding of 

~ 'Reciprocity ' and similar orransemrnU. * 


Accordingly, a plan may provide that 
post-retirement employment with 
certain members of a controlled group 
would not constitute "section 
203(a)(3)(B) service." 

"Reciprocity ” and similar 
arrangements. Many commentators 
urged the Deportment to clarify the 
applicability of provisions of the 
proposed regulation in the situation 
where a plan is a party to a reciprocal or 
similar type of arrangement, under 
which service by a plan participant for 
an employer which maintains a separate 
plan may, for example, be treated as 
service under the participant's plan for 
various purposes, or may be combined 
with service under the participant's plan 
in order to calculate the participant's 
entitlement to benefits. In the context of 
multiemployer plans, commentators 
suggested that terms "industry" and 
"geographic area covered by the plan’ 4 
should be defined to include the 
industries and geographic area covered 
by plans with which the participant's 
plan has entered into a reciprocal 
agreement. With respect to plans other 
than multiemployer plans, it was 
suggested that the definition of the term 
"an employer which maintains the plan" 
should be defined to include on 
employer with which the participant's 
plan has an agreement for crediting 
service. Commentators argued that these 
changes should be adopted because 
under these types of arrangements, plan 
participants arc afforded opportunities 
for benefit accrual, vesting, and 
portability beyond those required by the 
Act While the Department generally 
supports the goals which reciprocal and 
similar arrangements seek to achieve, 
the Department is concerned that 
adoption of the suggestions described 
above might broaden the authority of 
plans to impose suspensions beyond 
that contemplated by Congress. 
Accordingly, pending further study of 
the general nature, extent and effect of 
reciprocal and similar arrangements, the 
Department has decided not to adopt, at 
this time, the changes suggested in this 
regard. The Department wishes to note, 
however, that where an individual is 
receiving benefits under more than one 
pension plan (whether or not as a result 
of a reciprocal arrangement), each plan 
is permitted to apply its suspension 
provisions to that individual 
independently of any other plan. 

"Same industry”requirement. In the 
case of multiemployer plans, one of the 
criteria for determining section 
203(a)(3)(B) service is whether the 
retiree returned to employment in an 
industry in which employees covered by 
the plan were employed and accruing 
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benefits at the time the retiree became 
entitled to receive benefits. Under the 
proposal an “industry” was defined to 
mean "the business activities of any 
employers maintaining the plan”. 

Several commentators interpreted this 
provision as requiring that a retiree 
return to work for an employer who 
contributes to the plan in ortier for the 
retiree to be considered employed in the 
same industry, and argued that such a 
limitation would be inconsistent with 
the purposes underlying section 
203(a)(3)(B). It should be noted, 
however, that under this provision It is 
the type of business activity engaged in 
by the employer of the retiree, and not 
whether the retiree's employer 
contributes to the plan, which is 
relevant in determining whether the 
retiree is reexnployed in the same 
industry. Accordingly, a retiree may be 
considered employed in the same 
industry regardless of whether 
employment is with an employer 
maintaining the plan or with an 
employer who does not or whether the 
retiree returns to work in a self- 
employed capacity. ,J The regulation as 
adopted has been modified to clarify the 
definition in this regard. 

It should also be noted that, because 
an industry which is relevant for 
purposes of suspension of benefits must 
be one in which employees covered by 
the plan were employed and accruing 
benefits under the plan qb a result of 
such employment at the time that the 
payment of benefits to the affected 
retiree commenced (or would have 
commenced if the retiree had not 
returned to employment), the business 
activity of a contributing employer 
which is not covered by the plan at such 
time would not be a relevant industry 
for purposes of suspension of benefits. 
For example, an employer contributing 
to multiemployer Plan A engages in 
mining and furniture manufacturing. The 
plan does not cover any employees in 
the mining industry. The benefits of a 
retiree of Plan A who returns to 
employment in the mining Industry may 
not be suspended under section 
203(a)(3)(B) and this regulation. In 
addition. If coverage under Plan A were 
extended to employees in the mining 
industry subsequent to the time that 
payment of benefits to a retiree of Plan 
A commenced, such benefits could not 
be suspended if that retiree returned to 
employment in the mining industiy. 

'Same trade or craft * requirement 
Another prerequisite to the suspension 
of benefits by a multiemployer plan is 
that the retiree be employed in the 


n S*e footnote S to the proambfo to the proposed 
regulation. 


"same trade or craft/' Under the 
proposal a relevant trade or craft would 
be any one in which the retiree was 
employed at any time under the plan, 
and the term "trade or craft” was 
defined as a skill or skills, learned 
during a significant period of training or 
practice, which is applicable so as to 
result in opportunities for employment 
in occupations in some industry. The 
term also includes those skills relating 
to selling, retailing, managerial, clerical 
or professional occupations, as well as 
those skills relating to the supervision of 
persons engaged in any trade or craft 
The proposal indicated that a 
determination as to whether a particular 
job constitutes or falls within a trade or 
craft must be made on the basis of all 
relevant facts, but the registration of an 
apprenticeship program with the Bureau 
of Apprenticeship and Training of the 
Employment Training Administration of 
the Department would be sufficient to 
show that a skill or skills which is the 
subject of the apprenticeship program 
constitutes a trade or craft. 

Some commentatots suggested that 
the trade or craft requirement be revised 
to provide that benefits could be 
suspended if a retiree returned to 
employment in any trade or craft 
practiced by any of the participants of 
the plan. The Department, however, is 
not convinced that such an expansive 
definition of trade or craft is necessary 
or desirable in order to achieve the 
purposes of section 203(a)(3)(B). and has 
therefore, determined not to alter the 
regulation in this manner. 

Commentators also noted that very 
similar duties might be performed by 
members of several different trades or 
crafts, and requested further guidance 
regarding the applicability of this 
criterion in such situations. The 
Department recognized these concerns 
by stating in proposed i 2530.203- 
3(c)(2)(U) that the determination whether 
a particular job classification, job 
description or industrial occupation 
constitutes or is included in a trade or 
craft shall be based upon the facts and 
circumstances of each case. In the 
Department's view, it is the use by the 
retireee of the skills described above, 
rather than performance of duties under 
any specified job description or 
classification, which is important for 
determining whether there is 
employment in the same trade or craft 
under section 203(a)(3)(B). Thus, under 
this “functional” type of analysis, a 
retiree would be employed in the same 
trade or craft if post-retirement 
employment required the use of the 
same skills as preretirement 
employment, regardless of whether, for 


example, the preretirement employment 
was as a “bricklayer" and the post- 
retirement employment was as a 

"mason". 

The Department also received 
comment regarding the inclusion in the 
definition of trade or craft of 
supervisory activities relating to a 
relevant skill or skills. It was suggested 
that suspension of benefits due to 
performance of supervisory duties might 
not be appropriate in all circumstances 
It should be noted, however, that under 
the regulation the supervisory activities 
must relate to an appropriate type of 
skill or skills in order to be considered 
ns incident to the same trade or craft. 
Supervisory activities which are not 
meaningfully related to the "underl> Ing" 
skill or skills would, therefore, not 
constitute the “same trade or craft" with 
regard to those skills. This provision is 
in recognition of the facts that 
employees may often become 
supervisors or foremen in later years of 
employment, and that performance of 
such duties often requires prior 
experience in the trade or craft. 

"Same geographic area “ 
requirement—generally. Under the Act, 
a multiemployer plan may suspend 
benefits only if. inter alia, the retiree 
returns to employment in "the same 
geographic area covered by the plan." es 
when the retiree's benefits commenced 
(or would have commenced if the retiree 
had not returned to employment). Under 
the proposal, the geographic area was 
generally defined to consist of any state 
(or province of Canada) in which 
contributions have been made or have 
been required to be made on behalf of 
an employer within the immediately 
preceding five years and the remainder 
of any Standard Metropolitan Statistical 
Area (SMSA) which falls in part within 
such stHte. 

It was suggested in the comments that 
the "five year look-back" aspect of the 
definition be eliminated and that the 
geographic area should be defined in 
terms of the employers contributing to 
the plan on the contract date of the 
collective bargaining agreement in effect 
when the retiree's benefits commenced. 
The Department has decided to delete 
the five year look-back provision in 
order to reflect the true scope of the 
geographic area in which the plan wns 
maintained with regard to an individual 
at the time of retirement. For this same 
reason, the Department has not adopted 
the suggestion that the geographic area 
be defined by reference to the effective 
collective bargaining agreement. 
However, it should be noted that, to the 
extent that reference solely to a 
collective bargaining agreement would 
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result in coverage of a geographic area 
which is smaller than that permitted 
under this regulation, plans retain the 
flexibility to provide for such a 
definition of geographic area. 

It was also suggested in the comments 
that the geographic area for some plans 
should be determined as "national" or 
"regional" based upon a definition in 
the plan which would be consistent with 
the claimed Jurisdiction of the * 

participating union. The commentators 
noted that under such an arrangement, 
for example, a plan would be considered 
as ‘ national" in scope (and thus the 
geographic area would consist of the 
entire country) if the participating union 
considered that its Jurisdiction 
encompassed the entire country 
notwithstanding coverage under another 
plan of employees in the same industry 
and trade or craft in certain locales. In 
the Department's view, such a broad 
interpretation can not be reconciled 
w ith the requirement of section 
203(a)(3)(B) that the geographic area 
must be that covered by the plan, and 
does not appear to be appropriate to 
effectuate the purposes of this section. 

A number of commentators asked tha 
Department to clarify whether the 
geographic area of a plan includes 
locales outside the area of a contributing 
employer's norma) business operations 
where the employer performs an 
occasional or isolated project in 
connection with which contributions are 
made to the plan. Under the proposal 
this question would only arise when the 
project is performed outside the 
employer's “home" state or states and 
the SMSAs which fall in part therein. 

The Department believes that it would 
be inappropriate to extend a plan’s 
geographic area to cover entire states 
(and the related SMSAs) based upon 
such ephemeral contacts. Accordingly, 
under such circumstances, the 
contributions would be deemed to have 
been made in the employer's "home" 
stale. 

Geographic area—maritime 

industries. As part of the proposal the 
Department requested specific comment 
regarding whether and to what extent 
the geographic area covered by the 
plan ‘ should be specially defined for 
purposes of plans covering employees in 
the maritime industries. In response to 
comments which suggested the need for 
^uch a special definition, the 
Department is publishing for comment 
elsewhere In this issue of the Federal 
Register a Notice of Proposed 
Rulemaking to define the geographic 
urea covered by plans covering 
employees in the maritime industries. 

» ro posed paragraph (c)(2)(iii)(B) defines 


this area in terms of ports of 
embarkation because it appears that 
these are the most appropriate territorial 
reference points for such plans. The 
proposal provides that the geographic 
area covered by a plan that covers 
employees in a maritime industry 
consists of any port of embarkation at 
which employers hired employees for 
whom contributions have been made or 
have been required to be made as of the 
time that the payment of benefits 
commenced or would have commenced 
if the employee had not returned to 
employment. 

Persons interested in commenting on 
this proposed paragraph should consult 
the separate Notice of Proposed 
Rulemaking for relevant information. 

D. Notice Requirements 

Notification by the plan. Paragraph 
(b)(4) of the proposal provided that no 
payment shall be withheld by a plan 
pursuant to section 203(a)(3)(B) unless 
the plan complied with the notification 
provisions set forth in that paragraph. 
Several commentators argued that it 
would be improper for the Department 
to impose such a restraint on the plan's 
right to withhold payments. ITiis 
provision, however, afreets only the 
plan's right to begin withholding 
payments—it does not affect the plan's 
entitlement to ultimately withhold or 
recoup all payments which it is entitled 
to withhold under | 2530.203-3. Thus, 
the effect of this provision is that, solely 
for purposes of a plan's entitlement to 
commence the withholding of benefits, a 
retiree will not be deemed to be 
employed in section 203(a)(3)(B) service 
until the plan has complied with the 
notice requirements of paragraph (b)(4) 
of the regulation. The Department 
believes that it is important for the 
affected retiree to be apprised of the 
information which the required notice 
would provide, and that the provision in 
question is an appropriate method to 
assure that such disclosure is made. 

A number of commentators argued 
that the summary plan description 
(SPD). which is required to be furnished 
to plan participants and beneficiaries, 
provides adequate notice with regard to 
suspension of benefits. 14 Because the 
SPD contains only a general description 
of plan provisions, the Department 
believes that an additional notice is 
necessary to inform the retiree regarding 
the circumstances of his particular case. 
It was also argued by the commentators 
that the notice of suspension would 


“In thi% rrflurd. 29CFR 2520102-3*1), part of the 
Sit) regulation*, require* that a plan dejirty identify 
in i)u* Sit) drcumslancet which may result in. inter 
alia, the forfmlurr or tuspansioo of any benefit. 


duplicate the SPD to an unnecessary 
extent. The Department has considered 
these comments and has revised the 
regulation to eliminate any duplicative 
disclosure. The final regulation provides 
that to the extent the SPD contains 
information substantially similar to that 
required by paragraph (b)(4). the notice 
of suspension need only refer the retiree 
to the relevant pages of the SPD. In such 
cases, in order to assure complete 
disclosure, the suspension notice must 
also inform the retiree of how to obtain 
a copy of the SPD, or relevant pages 
thereof. A request by o retiree for the 
information contained in the SPD must 
be honored within a reasonable period 
of time, not to exceed 30 days. The 
provisions of section 502(c) of the Act 
would apply to such requests, and 
accordingly a plan administrator may be 
subject to a fine or other penalty for 
failure to respond to such requests 
within 30 days. 

Other commentators, while 
recognizing the need for a special notice 
to the retiree, objected to the spedftc 
requirements of paragraph (b)(4). It was 
argued that the requirement to furnish a 
copy of plan provisions relating to the 
suspension of payments In addition to a 
general description thereof was 
unnecessary and burdensome. In the 
Department's view, however, because a 
suspension of benefits can be expected 
to affect a retiree significantly, it la 
Important that the retiree be furnished 
the actual provisions which purport to 
authorize the suspension. The retiree 
may seek advice whether the plan acted 
properly in suspending benefits, or may 
request a review of the suspension, or 
both. In either case, the ready 
availability of the relevant plan 
provisions would aid the retiree (or an 
authorized representative) in their 
consideration of the plan's decision to 
suspend benefits. For these same 
reasons, the Department has added a 
provision to paragraph (b)(4) of the final 
regulation which requires the 
suspension notice to inform the retiree 
that relevant rules of the Department of 
Labor may be found in 5 2530.203-3 of 
volume 29 of the Code of Federal 
Regulations. 

Commentators also objected to the 
requirement that notice be made by 
personal delivery or certified mail and 
argued for the provision of other 
acceptable, and potentially less costly, 
methods of delivery (e.g., first class 
mall). The Department has determined 
not to change this requirement because 
it believes, in view of the importance of 
the document that there must be greater 
assurance than is provided by first class 
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mail that a participant has received the 
Notice. 

As noted above, plans wishing to 
employ the presumptions available 
under the final regulation must comply 
with relevant notice requirements. 

A number of commentators requested 
the Department to clarify whether the 
plan's claims procedure, required by 
section 503 of the Act and 29 CFR 
2500.503-1, could be used for the 
purposes of reviewing suspensions and 
rendering status determinations. It is the 
Department's view that the section 503 
claims procedure may be used for both 
purposes, although under the regulation 
a plan may adopt alternative procedures 
for suspension matters. 

Notification by the retiree. The 
regulation being adopted. Uke the one 
proposed, permits plans to require 
retirees to furnish two types of notice. 
Under paragraph (b)(2). relating to 
resumption of payments, a plan may 
adopt a reasonable procedure requiring 
a retiree whose benefits have been 
suspended under the regulation to notify 
the plan of cessation of section 
203(a)(3)(B) service. Under this 
provision, a plan which has elected to 
adopt such a procedure may delay the 
resumption of payments beyond the 
period specified in paragraph (b){2) until 
the retiree has given the requisite notice. 
The effect of this provision is that, solely 
for the purpose of resumption of 
payments, a retiree will not be deemed 
to have ceased employment in section 
203(a)(3)(B) service until the retiree 
complies with the plan procedures for 
giving this type of notice, in response to 
comments objecting to this provision, 
the Department believes that it places 
no undue burden on the reemployed 
retiree; rather, it appears to be in the 
retiree's interest to inform the plan 
promptly of the cessation of section 
203(a)(3)(B) service. Moreover, absence 
of such provision would place plans in 
the untenable position of having to 
monitor continually the activities of 
persons known to be engaged in section 
203(a)(3)(B) service. Finally, because 
under the regulation the initial payment 
upon resumption shall include any 
amounts withheld between the actual 
cessation of section 203(a)(3)(B) service 
and the resumption of payments, this 
provision does not subject a retiree to 
any additional loss of benefits. 

The second provision regarding 
provision of notice by retirees relates to 
verification of employment status. 

Under paragraph (b)(5) of the regulation, 
a plan is authorized to request 
information relating to post retirement 
employment and is permitted, but not 
required, to condition the payment of 


future benefit payments on the receipt of 
such information. 

Under this provision, the information 
which a plan may request must be 
reasonably related to a verification of 
employment and section 203(a)(3)(B) 
service; this provision does not 
authorize plans to inquire into unrelated 
areas of a retiree's personal affairs and 
circumstances. For example, the 
Department would not consider as 
reasonable a plan requirement that a 
retiree furnish a complete copy of his 
latest personal income tax return. 
Disclosure of all the information 
contained in an income tax return is 
unwarranted, in light of the plan's 
legitimate interest in only a limited kind 
of information. On the other bond, a 
request that the plan be furnished copies 
of all tax withholding statements 
received by a retiree in a given period 
generally would be reasonable because 
such information directly relates to 
employment and may Indicate the 
nature and extent of such employment. 

Commentators objected to paragraph 
(b)(5). arguing that it would authorize a 
suspension of benefits for reasons other 
than actual employment in section 
203 (a)( 3 )(B) service, result in needless 
processing costs to the plan and require 
unnecessary record keeping by the 
participant In response to these 
comments, it should be noted that 
paragraph (b)(5) does not authorize a 
permanent withholding of benefit 
payments. This provision only 
authorizes a plan to hold payments 
temporarily in abeyance, pending 
receipt of the requested information. 
Once such information has been 
received, to the extent it verifies that the 
retiree had not been employed in section 
203(a)(3)(B) service during the month or 
months in which benefits were held in 
abeyance, then the plan must forward, 
at the next regularly scheduled time for 
payment of benefits, all payments which 
the plan may not suspend under section 
203(a)(3)(B) and this regulation. The 
Department also believes that the 
provisions of paragraph (b)(5) are 
necessary to achidVe the purposes of 
section 203(a)(3)(B). and that it is 
appropriate to permit plans to request 
and receive this type of information 
from a retiree, because facts relevant to 
the retiree's employment status are 
culi&riy within the retiree's 
owledge. and because absence of this 
type of authority might cause plans to 
expend considerable resources in order 
to keep apprised of retirees' 
employement activities. 

E. Offset Rules 

Under paragraph (b)(3) of the 
proposal, a plan would be permitted to 


deduct from benefit payments to be 
made by the plan any payments 
previously made by the plan during 
those calendar months in which the 
employee was employed in section 
203(a)(3)(B) service, provided that such 
deduction or offset does not exceed, in 
any one month. 25 percent of that 
month's total benefit payment which 
would have been due but for the offset. 

Many commentators objected to 
imposition of any limitation on the 
amount a plan could offset in any month 
because of the length of time which 
would be necessary for a plan to recoup 
the total amount of benefits which were 
paid while the retiree was employed in 
section 203(a)(3)(B) service. It was 
argued that such a limitation is 
unjustified, unfair to the plan, and likely 
in some cases to result in the inability of 
a plan to recapture the full amount to 
which it is entitled. Commentators also 
expressed concern that under this 
provision plan fiduciaries would, in 
effect, be extending credit to parties in 
interest, which would constitute a 
prohibited transaction under section 
406 or the Act and section 4975 of the 
Code. t 

In relevant part sectfbn 203(a)(3)(D) 
provides that 'the payment of benefits 
(may be) suspended for such period as 
the employee is employed * * *. H 
Because offsets would operate only 
during periods when the retiree was not 
employed, they would work to reduce 
the payment of benefits during periods 
and in a manner other than that 
specifically referred to in the statute. 
While the statutory provisions may not 
explicitly authorize recoupment, it 
appears that the purposes of section 
203(a)(3)(B) would be served by 
permitting a plan to provide for 
recoupment of amounts which it was 
entitled to withhold permanently 
through offsets from future benefit 
payments under that plan. 11 In the 
Department's view, the offset rules, .is 
proposed, adequately sene the purposes 
of this section by reconciling the 
competing Interests of plans and 
afTected retirees. The Department, 
therefore, has decided to adopt the 
offset rules without substantive change. 
It should be noted that it is the 
Department's opinion that operation of 
the offset rules, in and of themselves, 
would not give rise to prohibited 
transactions under Titles I or II of the 
Act. 


u A pUn‘» ability to effort raooupment b> 
other than aOwta from future benefit payment* u 
beyond the tcopa of thfci regulation 
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F. Suspendible Amount 

Under paragraph (b)(1) of the 
proposal a plan would be permitted to 
provide for the withholding of the 
suspendible amount" of an employee's 
accrued benefit for each calendar month 
of section 203(a)(3)(B) service. 

Paragraph (d)(1) of the proposal defined 
the 1 suspendible amount" in the case of 
benefits payable on a monthly basis for 
as long as life (or lives) continues as an 
amount not greater than the portion of 
the monthly benefit derived from 
employer contributions. In the case of 
benefits payable in any form other than 
that described in paragraph (d)(1), 
paragraph (d)(2) specified the 
suspendible amount as an amount of the 
employ er-dcrived portion of benefit 
payments not exceeding the lesser of: 

The amount of benefits which would 
have been payable if the employee had 
been receiving monthly benefits under 
the plan since actual retirement in the 
form of a single life annuityfor the 
actual amount of benefits paid (or 
scheduled to be paid) calculated on a 
monthly basis. 

Commentators argued that the 
calculation requirements of proposed 
paragraph (d)(2) are unfair and 
unjustified because a participant who 
elected to receive benefits actuarially 
equivalent to a life annuity, but for a 
shorter term and at a higher rate thun 
benefits payable as a life annuity, 
should be subject to a correspondingly 
increased suspendible amount for 
performance of section 203(a)(3)(B) 
service. It was also argued that 
conversion to a straight life annuity of 
other benefit forms is administratively 
burdensome. 

The Department has decided not to 
accept these comments because In some 
cases the suspension of benefits at a 
higher rate than the benefit payable as a 
life annuity could result In the 
suspension of all or a substantial portion 
of a participant's contemplated 
retirement benefit for a relatively short 
period of section 203(a)(3)(B) service. 

Other commentators objected to the 
requirement that a plan may not 
suspend the employee-derived portion 
of a monthly benefit and offered a 
variety of arguments In support of 
permitting the suspension of the 
employee-derived amount. Because 
section 203(a)(3)(B) addresses only 
rights to accrued benefits derived from 
employer contributions, the Department 
believes It would be inappropriate to 
permit suspension of the employee- 
derived portion of benefits under section 
-03(a)(3)(B). Moreover, to the extent that 
Permitting suspension of the employee- 

rived portion of benefits would affect 


the general requirement of section 
203(a)(1) regarding nonforfeitability of 
an employee's rights in his accrued 
benefits derived from his contributions, 
the Department believes that It would be 
acting beyond the scope of its authority 
under Presidential Reorganization Plan 
No. 4 of 1978 if it were to undertake to 
regulate the possible suspension of such 
benefits. 

G. Other Matters 

In response to comments which 
indicated that the general practice 
among plans is to make benefit 
payments on the first day of the month, 
the date by which payments must be 
resumed following the cessation of 
section 203(a)(3)(B) service has been 
changed Paragraph (b)(2) of the final 
regulation requires resumption of 
payment no later than the first calendar 
day of the third calendar month after the 
month section 203(a)(3)(B) service 
ceased. 

Commentators requested clarification 
regarding the effect of a suspension on 
joint and survivor benefits. It is the 
Department’s view that a surviving 
spouse's rights to benefits is not affected 
by the death of the participant spouse 
during a period of section 203(a)(3)(B) 
service. Such service, obviously, ceases 
upon Ihe death of the participant spouse, 
at which time the rights of the survivor 
become enforceable. However, where 
the participant spouse dies while 
employed in section 203(a)(3)(B) service, 
the plan would be permitted to recoup 
from survivor benefits to be paid by the 
plan to a surviving spouse amounts 
which the plan was entitled to withhold 
as a result of the participant s section 
203(a)(3)(B) service, subject to the 
"offset rules" of paragraph (b)(3) of the 
regulation. Similarly, where a plan has 
commenced recoupment and the 
participant spouse dies before the plan 
fully recovers the amount to which it is 
entitled under this regulation, the plan 
may continue to apply offsets to the 
survivor's benefits. 

A question was raised in the 
comments regarding the applicability of 
section 203(a)(3)(B) in cases where a 
retiree receives a lump sum distribution 
of his or her entire benefit entitlement 
from the plan and subsequently returns 
to employment which would constitute 
section 203(a)(3)(B) service. Because the 
Act only authorizes the suspension of 
"the payment of benefits," under such 
circumstances (/e.. where the retiree is 
not entitled to any further payment of 
benefits) a plan would not have any 
claim to those benefits under section 
203(a)(3)(B). 

A number of commentators objected 
to the proposal on the ground that, in 


order to comply with the suspension 
rules, many plans would require 
amendment and. possibly, obtaining a 
new determination from the Internal 
Revenue Service (IRS). The Department 
believes that plans could effectuate 
required changes to their suspension of 
benefits practices by adoption of rules 
which comply with the regulation 
without the necessity of amending the 
plan document, in this regard. It is noted 
that under section 404(a)(1) of the Act 
plan fiduciaries may not apply 
provisions of plan documents which are 
inconsistent with provisions of Title I of 
the Act It should also be noted that a 
determination of qualification of plan 
amendments by the IRS is not required 
under the Code, but may be sought at 
the option of the plan sponsor. 

Statutory Authority 

The regulation is adopted under the 
authority contained in sections 
203(a)(3)(B) and 505 of the Act (Pub. L 
93-408, 88 StaL 854. 894. 29 U.S.C. 1053. 
1135) and section 411(a)(3)(B) of the 
Code. Accordingly. Part 2530 of Chapter 
XXV of Title 29 of the Code of Federal 
Regulations is amended by adding In the 
appropriate place the following: 

§ 2530.203-3 Suspension of pension 
benefits upon reemployment of retirees. 

(a) General. Section 203(a)(3)(B) of the 
Act provides that the right to the 
employer-derived portion of an accrued 
pension benefit shall not be treated as 
forfeitable solely because an employee 
pension benefit plan provides that the 
payment of benefits Is suspended during 
certain periods of reemployment which 
occur subsequent to the commencement 
of payment of such benefits. This 
section sets forth the circumstances and 
conditions under which such benefit 
payments may be suspended. A plan 
may provide for the suspension of 
pension benefits which commence prior 
to the attainment of normal retirement 
age, or for the suspension of that portion 
of pension benefits which exceeds the 
normal retirement benefit or both, for 
any reemployment and without regard 
to the provisions of section 203(a)(3)(B) 
and this regulation to the extent (but 
only to the extent) that suspension of 
such benefits docs not affect a retiree's 
entitlement to normal retirement 
benefits payable after attainment of 
normal retirement age. or the actuarial 
equivalent thereof. 

(b) Suspension rales.— (1) General 
rule. A plan may provide for the 
permanent withholding of an amount 
which does not exceed the suspendible 
amount of an employee’s accrued 
benefit for each calendar month during 
which an employee is employed in 
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Section 203(a)(3)(B) service", as 
described in ( 2530.203-3(c). 

(2) Resumption of payments . If benefit 
payments have been suspended 
pursuant to paragraph (b)(1) of this 
section, payments shall resume no later 
than the first day of the third calendar 
month after the calendar month in which 
the employee ceases to be employed in 
section 203(a)(3)(B) service: Provided. 
That the employee has complied with 
any reasonable procedure adopted by 
the plan for notifying the plan that he 
has ceased such employment The initial 
payment upon resumption shall include 
the payment scheduled to occur in the 
calendar month when payments resume 
and any amounts withheld during the 
period between the cessation of 
employment and the resumption of 
payments, less any amounts which are 
subject to offset. 

(3) Offset rules. A plan which 
provides for the permanent withholding 
of benefits may deduct from benefit 
payments to be made by the plan any 
payments previously made by the plan 
during those calendar months Id which 
the employee was employed in section 
203(a)(3)(B) service. Provided\ That such 
deduction or offset does not exceed. In 
any one month. 25 percent of that 
month's total benefit payment (including 
amounts described in paragraph (b)(2) of 
this section which would have been due 
but for the offset. 

(4) Notification. No payment shall be 
withheld by a plan pursuant to this 
section unless the plan notifies the 
employee, by personal delivery or 
certified mail, during the first calendar 
month in which the plan withholds 
payments, that his benefits are 
suspended. Such notification shall 
contain a description of the specific 
reasons why benefit payments are being 
suspended, a general description of the 
plan provisions relating to the 
suspension of payments, a copy of such 
provisions, and a statement to the effect 
that applicable Department of Labor 
regulations may be found in { 2530.203-3 
of the Code of Federal Regulations. In 
addition, the suspension notification 
shall inform the employee of the plan's 
procedure for affording a review of the 
suspension of benefits. Requests for 
such reviews may be considered in 
accordance with the claims procedure 
adopted by the plan pursuant to section 
503 of the Act and applicable 
regulations. In the case of a plan which 
requires the filing of a benefit 
resumption notice as a condition 
precedent to the resumption of benefits, 
the suspension notification shall also 
describe the procedure for filing such 
notice and include the forms (if any) 


which must be filed. Furthermore, if a 
plan intends to offset any suspendible 
amounts actually paid during tho 
periods of employment in section 
203(a)(3)(B) service, the notification 
shall identify specifically the periods of 
employment, the suspendible amounts 
which are subject to offset, and the 
manner in which the plan intends to 
offset such suspendible amounts. Where 
the plan's summary plan description 
(SPD) contains information which Is 
substantially the same as Information 
required by this subparagraph (4), the 
suspension notification may refer the 
employee to relevant pages of the SPD 
for information as to a particular item, 
provided the employee is informed how 
to obtain a copy of the SPD, or relevant 
pages thereof, and provided requests for 
referenced information are honored 
within a reasonable period of time, not 
to exceed 30 days. 

(5) Verification. A plan may provide 
that an employee must notify the plan of 
any employment. A plan may request 
from an employee access to reasonable 
Information for the purpose of verifying 
such employment. Furthermore, a plan 
may provide that an employee must, et 
such time and with such frequency at 
may be reasonable, as a condition to 
receiving future benefit payments, either 
certify that he is unemployed or provide 
factual information sufficient to 
establish that any employment does not 
constitute section 203(a)(3)(B) service if 
specifically requested by the plan 
administrator. Once an employe^ has 
furnished the required certification or 
information, the plan must forward, at 
the next regularly scheduled time for 
payment of benefits, all payments which 
had been withheld pursuant to this 
subparagraph (5) except to the extent 
that payments may be withheld and 
offset pursuant to other provisions of 
this regulation. 

(6) Status determination. If a plan 
provides for benefits suspension, the 
plan shall adopt a procedure, and so 
inform employees, whereunder an 
employee may request, and the plan 
administrator in a reasonable amount of 
time will render, a determination of 
whether specific contemplated 
employment will be section 203(a)(3)(B) 
service for purposes of plan provisions 
concerning suspension of benefits. 
Requests for status determinations may 
be considered in accordance with the 
claims procedure adopted by the plan 
pursuant to section 503 of the Act and 
applicable regulations. 

(7) Presumptions, (i) A plan which has 
adopted verification requirements 
described in paragraph (b)(5) of this 
section, and which complies with the 


notice requirements set forth in 
paragraph (b)(7)(il) of this section may 
provide that whenever the plan 
fiduciaries become aware that a retiree 
is employed in section 203(a)(3)(B) 
service and the retiree has not complied 
with the plan's reporting requirements 
with regard to that employment, the 
plan fiduciaries may. unless it is 
unreasonable under the circumstance 
to do so, act on the basis of a rebuttable 
presumption that the retiree had worked 
a period exceeding the plan's minimum 
number of hours for that month. In 
addition, a plan covering persons 
employed in the building trades which 
has adopted verification requirements 
described in paragraph (b)(5) of this 
section and which complies with the 
notice requirements set forth in 
paragraph (b)(7)(H) of this section may 
provide that whenever the plan 
fiduciaries become aware that a retiree 
is employed in section 203(a)(3)(B) 
service at a construction site and the 
retiree has not complied with the plan’s 
reporting requirements with regard to 
that employment, then the plan 
fiduciaries may. unless it is 
unreasonable under the circumstance® 
to do so. act on the basis of a rebuttable 
presumption that the retiree engaged in 
such employment for the same employer 
in work at that site for so long before the 
work in question as that same employer 
performed that work at that construction 
site. 

(ii) A plan which provides for a 
presumption described in paragraph 
(b)(7)(i) of this section may employ such 
presumption only if the following 
requirements are met. The plan must 
describe its employment verification 
requirements and the nature and effect 
of such presumption in the plan's 
summary plan description and in any 
communication to plan participants 
which relates to such verification 
requirements (for example, employment 
reporting reminders or forms), and 
retirees must be furnished such 
disclosure, whether through receipt of 
the above communications or by special 
distribution, at least once every 12 
months. 

(c) Section 203 (q)( 3J(B) Service. —(1) 
Plans other than multiemployer plans. 

In the case of a plan other than a 
multiemployer plan, as defined in 
section 3(37) of the Act, the employment 
of an employee, subsequent to the time 
the payment of benefits commenced or 
would have commenced if the employee 
had not remained in or returned to 
employment, results in section 
203(a)(3)(B) service during a calendar 
month if the employee, in such month, 
completes 40 or more hours of sen ice, 
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as defined In 29 CFR 2530.200b-2(a)(l). 
for an employer which maintains the 
plan, including employers described in 
5 2530.210(d) and (e). as of the time that 
the payment of benefits commenced or 
would have commenced if the employee 
had not returned to employment 
(2) Multiemployer plans. In the case of 
a multiemployer plan, as defined In 
lection 3(37) of the Act. the employment 
of an employee subsequent to the time 
the payment of benefits commence or 
would have commenced if the employee 
had not remained in or returned to 
employment results In section 
203(a)(3)(B) service during a calendar 
month if the employee, in such month, 
completes 40 or more hours of service in: 
—An industry in which employees 
covered by the plan were employed 
and accrued benefits under the plan 
as a result of such employment at the 
time that the payment of benefits 
rommenced or would have 
commenced if the employee had not 
remained in or returned to 
employment, and 
—A trade or craft in which the 
employee was employed at any time 
under the plan, and 
—The geographic area covered by the 
plan at the time that the payment of 
benefits commenced or would have 
commenced if the employee had not 
remained in or returned to 
employment 

(i) Industry. The term “industry- 
means the business activities of the 
types engaged in by any employers 

maintaining the plan. 

• Example. One of the employers 
contributing to a multiemployer plan engages 
in heavy construction, another in textile 
manufacturing, and another in 
communications. Employee E began bis 
career as an employee of an employer 
engaged in heavy construction. Later E was 
employed by an employer in 
communications. With both employers, E 
accrued benefits under the plan. If E retires 
and then becomes reemployed in the same 
trade or craft and in the same geographic 
arc*, employment by E in either heavy 
conn true! ion. communications or textile 
manufacturing, whether or not with an 
’ mployer who contributes to the plan or in a 
self employed capacity, may be considered 
by the plon to be employment in the same 
industry. assuming that employees covered 
by the plan were accruing benefits as a result 
of employment in these Industries at the time 
E '^mmenced receiving benefits. This is true 
«ven though E did not previously accrue 
benefits us a result of employment with an 
employer engaged in textile manufacturing 
because other employees covered by the plan 
Wert * employed tn that industry and were 
acenjing benefits under the plan as a result of 
*uch employment at the time whan benefit 
Foments to E commenced or would have 
commenced If E had not returned to 

employment 


(if) Trade or craft A trade or craft is 
(A) a skill or skills, learned during a 
significant period of training or practice, 
which is applicable in occupations in 
some industry. (BJ a skill or skills 
relating to selling, retailing, managerial, 
clerical or professional occupations, or 
(C) supervisory activities relating to a 
skill or skills described in (A) or (B) of 
this paragraph (c)(2Kii)* For purposes of 
this paragraph (c)(2)(ii). the 
determination whether a particular job 
classification, job description or 
industrial occupation constitutes or is 
included in a trade or craft shall be 
based upon the facts and circumstances 
of each case. Factors which may be 
examined include whether there Is a 
customary and substantial period of 
practical, on-the-job training or a period 
of related supplementary instruction. 
Notwithstanding any other factor, the 
registration of an apprenticeship . 
program with the Bureau of 
Apprenticeship and Training of the 
Fjnployment Training Administration of 
the U.S. Department of Labor is 
sufficient for the conclusion that a skill 
or skills which is the subject of the 
apprenticeship program constitutes a 
trade or craft 

• Example. Participation In a 
multiemployer plan is limited solely to 
electricians. Electrician E retired and then 
became reemployed as a foreman of 
electrician*. Because a “trade or craft’* 
Includes related supervisory activities. E 
remains within his trade or croft for purposes 
of this section. 

(iii) Geographic area covered by the 
plan. (A) With the exception of a plan 
covering employees in a maritime 
industry, the “geographic area covered 
by the plan" consists of any state or any 
province of Canada in which 
contributions were made or were 
required to be made by or on behalf of 
an employer and the remainder of any 
Standard Metropolitan Statistical Area 
(SMSA) which falls in pdH within such 
state, determined as of the time that the 
payment of benefits commenced or 
would have commenced if the employee 
had not returned to employment. 

• Example . A multiemployer plan covers 
plumbers in Pennsylvania. AH contributing 
employers have always been located within 
Pennsylvania. Accordingly, the “geographic 
area covered by the plan” consists of 
Pennsylvania and any SMSAs which fall in 
part within Pennsylvania. Thus, for example, 
in tho case of the Philadelphia SMSA. 
Burlington. Camden and Gloucester Counties 
in New Jersey are within the “geographic 
area covered by the plan*'. 

(B) (Reserved—for definition of the 
geographic area covered by a plan that 
covers employees in a maritime 
industry.) 


For purposes of this paragraph (c)(2)(iii). 
contributions shall not include amounts 
contributed: after December 31.1978 by 
or on behalf of an employer where no 
contributions were made by or on behalf 
of that employer before that date, if the 
primary purpose of such contribution is 
to allow for the suspension of plan 
benefits in a geographic area not 
otherwise covered by the plan; or with 
respect to isolated projects performed in 
slates where plan participants were not 
otherwise employed. 

(3) Employment in a maritime 
industry. For plans covering employees 
employed in a maritime industry, as 
defined in J 2530.200b-G. the standard of 
“five or more days of service, as defined 
in f 2530.200b-7(a)(l)" shall be used in 
lieu of the standard '*40 or more hours of 
service-, for purposes of determining 
whether an employee is employed in 
section 203(a)(3)(B) service. 

(d) Suspendable amount. —(1) Life 
annuity. In the case of benefits payable 
periodically on a monthly basis for as 
long as a life (or lives) continues, such 
as a straight life annuity or a qualified 
joint and survivor annuity, a plan may 
provide that an amount not greater than 
the portion of a monthly benefit 
payment derived from employer 
contributions may be withheld 
permanently for a calendar month in 
which the employee is employed in 
section 203(a)(3)(B) service. 

(2) Other benefit forms. In the case of 
benefits payable in a form other than the 
form described in paragraph (d)(1) of 
this section, a plan may provide for the 
permanent withholding of an amount of 
the employer-derived portion of benefit 
payments, for a calendar month in 
which the retiree is employed in section 
203(a)(3)(B) service, not exceeding the 
lesser of (i) the amount of benefits 
which would have been payable to the 
employee if he had been receiving 
monthly benefits under the plan since 
actual retirement based on a single life 
annuity commencing at actual 
retirement age or (ii) the actual amount 
paid or scheduled to be paid to the 
employee for such month. Payments 
which are scheduled to be paid less 
frequently than monthly may be 
converted to monthly payments for 
purposes of this paragraph (d)(2)(ii). 

Signed at Washington. D C, this 19th day 
of January 1981. 

Ian D. La noff. 

Administrator. Pension and Welfare Benefit 
Programs. Labor-Management Services 
Administration . 

(HI Doc Cl-4+44 Flkd l-JO-Cl. ati un| 

BU.UNQ COOC 4510-2V-M 
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DEPARTMENT OF LABOR 

Office of Pension and Welfare Benefit 
Programs 

29 CFR Part 2530 

Rules and Regulations for Minimum 
Standards for Employee Benefit Plans; 
Suspension of Benefit Rules 

agency: Deportment of Labor. 
action: Notice of proposed rulemaking. 

summary: This document sets forth a 
proposed amendment to a rule relating 
to certain circumstances In which it is 
permissible for a plan to suspend the 
payment of pension benefits to a retiree. 
The Employee Retirement Income 
Security Act of 1974 (the Act) authorizes 
the Secretary of Labor to prescribe 
regulations setting forth the 
circumstances and conditions under 
which the rigid of a retiree to a benefit 
payment is not treated as forfeitable 
solely because the plan provides that 
benefit payments are suspended during 
certain periods of reemployment. The 
proposal would affect employees in 
maritime industries covered under 
employee pension benefit plans. 
date: Written comments on proposed 
paragraph (c)(2)(iii)(B) must be received 
by the Department of Labor (the 
Department) on or before March 30. 
1981. 

addresses: Written comments 
(preferably at least three copies) should 
be submitted to the Office of Reporting 
and Plan Standards. Pension and 
Welfare Benefit Programs, Room N- 
45GB, U S. Department of Labor, 
Washington. D.C. 20216. Attention: 

5 2530.203-3(c)(2)(iii)(B). All written 
comments will be available for public 
inspection at the Public Documents 
Room. Pension and Welfare Benefit 
Programs, Department of Labor. Room 
N-4677, 200 Constitution Avenue NW., 
Washington. D.C. 


FOR FURTHER INFORMATION CONTACT: 

Jay S. Neuman. Esq., Office of the 
Solicitor of Labor, (202) 523-6656; or 
)udith Bleich Kahn. Pension and Welfare 
Benefit Programs. (202-623-6430). These 
telephone numbers are not toll free. 

SUPPLEMENTARY INFORMATION: On 

December 19,1978s notice was published 
in the Federal Register (43 FR 59098) that 
the Department had under consideration 
a proposal to adopt a regulation. 29 CFR 
2530.203-3. under section 203(a)(3)(B) of 
the Act. relating to suspension of 
pension benefit payments under certain 
circumstances. As part of the proposaL 
the Department requested specific 
comment regarding whether and to what 
extent the "geographic area covered by 
the plan" should be specially defined for 
purposes of plans covering employees in 
the maritime industries. 1 In response to 
comments which suggested the need for 
such a special definition, the 
Department is publishing for comment 
proposed puragaph (c)(2)(iii){B). The 
proposal defines the geographic area 
covered by plans covering employees in 
the maritime industries in terms of ports 
of embarkation because it appears that 
these are the most appropriate territorial 
reference points for such plans. The 
proposal provides that the geographic 
area covered by a plan that covers 
employees in a maritime industry 
consists of any port of embarkation at 
which employers hired employees for 
whom contributions have been mude or 
have been required to be made as of the 
time that the payment of benefits 


1 to rrlrv*ni part, teclton 2Q3(u JPHfl) provide* 
that— 

(B) A right to an occured benefit frum employer 
contributions shall not be treated as forfdtablr 
•oMy because the plan provide* that the payment 
of benefits is suspended for *uch period a* lha 
employee is employed. sub*etpjenl to the 
commencement of payment of such benefits— 

1*0 to the case of a multiemployer plan, in the 
same industry, in the same trade or craft, sod the 
same geographic area covrnxJ by the plan, as when 
such benefits commenced 


commenced or would have comment » d 
if the employee had not returned to 
employment. 

It should be noted thot the 
Department has decided to adopt, with 
certain modifications. § 2530.203-3 as 
proposed. This final regulation appear* 
elsewhere in this issue of the Federal 
Register. Persons who are Interested in 
commenting on proposed { 2530.203- 
3(c)(2)(iii)(D) should refer to the adopted 
portions of i 2530.206-3 in order to 
appreciate how this proposed paragraph 
would operate in the context of the 
regulation os a whole. 

Statutory Authority 

Paragraph (c)(2)(lil)(B) is proposed 
under the authority contained in 
sections 203(a)(3)(B) and 505 of the Art 
(Pub. L 93-406. 86 Slat. 854. 894. 29 
U.S.C. 1053,1135) and section 
411(a)(3)(B) of the Internal Revennr 
Code of 1954. 

4 2520.203-3 Suspension of pension 
benefits upon reemployment of retirees. 

• • • • • 

(c) Section 203(a)(3)(B) Service # * • 

(2) Multie/nployer plans, * * * 

(iii) Geographic area covered by the 
plan . * # * 

(B) The geographic area covered by a 
plan that covers employees in a 
maritime industry consists of any port of 
embarkation at which employers hired 
employees for whom contributions were 
made or were required to be made as of 
the time the payment of benefits 
commenced or would have comment « d 
if the employee hod not returned to 
employment. 

• • • • • 

Signed at Washington. D.C this 19th day of 
funuary 19B1. 

Ian D. Lino(7. 

Administrator, Pension and Welfare Benefit 
Prvgrums, Labor Management Service* 
Administration . 

(FR Doc 81-2*44 FUnJ F48-S1; *45 am| 

8*LL INC cooc 45 to-?*-* 
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Regulations for Implementation 
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DEPARTMENT OF COMMERCE 

Office of the Secretary 

15 CFR Parts 7a, 7b, and 7c 

Proposed Amendment to the National 
Voluntary Laboratory Accreditation 
Program Procedures To Include 
Criteria for Accrediting Testing 
Laboratories and To Eliminate the 
Need for Criteria Committees 

agency: Assistant Secretary of 
Commerce for Productivity, Technology 
and Innovation. 

action: IVoposed change in procedures. 

summary: This document proposes to 
amend the National Voluntary 
Laboratory Accreditation Program 
(NVLAP) procedures (15 CFR Parts 7a. 
7b. and 7c) in two ways. First, it would 
add to the procedures the general and 
specific criteria which testing 
laboratories must meet in order to be 
accredited by the Deportment of 
Commerce (DoC). This would establish 
universal criteria for evaluating 
laboratories in all product or service 
areas. The use of universal criteria is 
intended to assure uniform evaluation of 
laboratories, to prevent the possibility of 
conflicting criteria, and to minimize 
accreditation costs to the laboratory. 
Changes in the criteria could be made 
where deemed necessary in some 
product or service areas. 

Second, it would eliminate the need to 
establish National Laboratory 
Accreditation Criteria Committees 
(Criteria Committees) to develop and 
recommend to the Secretary of 
Commerce (Secretary) criteria for each 
laboratory accreditation program (LAP). 
It would establish a National Laboratory 
Accreditation Advisory Committee 
(Advisory Committee) to provide advice 
to DoC on the NVLAP accreditation 
process, amendements to the criteria, 
and accreditation on the national and 
international levels. 
dates: Interested parties arc requested 
to submit (heir comments on or before 
March 30.1981. A request for an 
informal hearing may be made before 
February 15.1981. 

ADDRESS: Comments should be In 
writing and addressed to the Assistant 
Secretary for Productivity. Technology 
and Innovation. Room 3804. U.S. 
Department of Commerce, Washington, 
D.C. 20230. or delivered to Room 3804, 
Main Commerce Building. 14th Street 
between Constitution and Pennsylvania 
Avenues. N.W., between 8:30 a.m. and 
5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Howard I. Forman, Deputy Assistant 


Secretary for Product Standards Policy, 
Room 3878. U.S. Department of 
Commerce, Washington. D.C. 20230. 

(202) 377-3221. 

SUPPLEMENTARY INFORMATION: 

Current Procedures 

NVLAP was established by a 
regulation promulgated In the Federal 
Register on February 25,1976 (41 FR 
8163-6166.15 CFR Part 7 which has been 
redesignated 15 CFR Part 7a). pursuant 
to 15 U.S.C. 272. and Part VI of 
Reorganization Plan No. 3 of 1948. This 
notice of rule making describes the 
procedures for the operation of NVLAP 
including the development of gcneraL 
and specific criteria for accrediting 
testing laboratories. This regulation was 
amended by the addition of optional 
procedures for use by Federal agencies 
(15 CFR Part 7b) published in the 
Federal Register on March 9.1979 (44 FR 
12982-12990), and later by the addition 
of optional procedures for use by private 
sector organizations (15 CFR Part 7c) 
published in the Federal Register an 
April 25.1979 (44FR 24272-24282f 

Part 7a Procedures. The Part 7a 
procedures set out the requirements for 
establishing a laboratory accreditation 
program (LAP) to accredit laboratories 
that teat in a particular product or 
service area. Several steps are involved: 

1. After having published a proposed 
determination of need, and having 
considered public comments on the 
proposed determination, the Secretary 
(or his/her designee) finds that there is a 
need for a 1AP requested in a particular 
product or service area. 

Z When a finding of need is made, the 
Secretary appoints a Criteria Committee 
composed of members selected from 
Federal agencies. State and local 
government agencies, and the private 
sector to fairly represent the interests 
affected by the Secretary's finding of 
need for the LAP. 

2. Based on a request from the 
Secretary. Ihe Criteria Committee 
develops and recommends general and 
specific criteria to accredit testing 
laboratories that serve the specific 
product or service area for which the 
Committee was formed. 

4. Upon receipt and analysis of the 
Committee's recommendations, the 
Secretary publishes in the Federal 
Register for public comment a notice 
containing proposed general and 
specific criteria. 

5. After receipt of all written and oral 
comments, the Criteria Committee 
evaluates the comments and makes 
recommendations with respect to the 
comments received. 

6. After appropriate analysis of the 
recommendations, the Secretary 


publishes a notice (n the Federal 
Register announcing the final general 
and specific criteria that testing 
laboratories must meet in order to be 
accredited by NVLAP for the particular 
product or service area. 

Part 7b and 7c Procedures. The 
optional procedures for use by Federal 
agencies (15 CFR Part 7b) and the 
optional procedures for use by private 
sector organizations (15 CFR Part 7c) 
provide two alternatives for developing 
general and specific criteria: 

1. The Federal agency or private 
sector organization which is requesting 
the LAP may recommend to the 
Secretary general and specific criteria 
compatible with criteria already 
established and In use in other LAPs 
The Secretary decides, after 
consultation with the requesting party, 
on the precise language of the proposed 
genera) and specific criteria. 

2. In those cases where the requesting 
Federal agency or private sector 
organization chooses not to recommend 
laboratory accreditation criteria, the 
Secretary establishes a Criteria 
Committee to develop and recommend 
proposed criteria as under the Part 7a 
procedures. 

Whether recommended by the 
requesting party or by a Criteria 
Committee, the proposed genera) and 
specific criteria are published in the 
Federal Register for public comment. 
The Secretary evaluates the 
recommendations and public comments 
and publishes final general and specific 
criteria for the specified product or 
service as required under the Part 7a 
procedures. 

With careful coordination it is 
possible under all three sets of 
procedures to establish one set of 
criteria for severul product or service 

areas. 

Background 

Three LAPs arc fully operational 
under these NVLAP procedures— 
thermal insulation materials, freshly 
mixed field concrete, and carpet. Under 
the Part 7a procedures, the two Criteria 
Committees formed by DoC developed 
and recommended criteria for thermal 
insulation materials and freshly mixed 
Geld concrete. The Department of 
Housing and Urban Development 
(ffUD). under Part 7b procedures, 
recommended criteria for the LAP in 
carpet The Secretary was able to 
combine the three recommendations to 
establish one set of criteria to be used in 
accrediting testing laboratories in the 
three product or service areas. These 
criteria were published in the Federal 
Register on January 23.1980 (45 FR 
5572-5600). 
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The use of a Criteria Committee to 
develop and recommend criteria for 
each product or service area was 
originally included in the NVLAP 
procedures so that DoC could benefit 
from the knowledge, experience, and 
expertise of individuals from both the 
private and public sectors who were 
involved in accreditation, the operation 
of testing laboratories, or technical 
areas relevant to the specific product or 
sen ice areas. 

Basis and Purpose of Amendment 

NVLAP was developed to provide 
national recognition of Ihe capability of 
laboratories qualified to perform tests in 
product or service areas where such 
recognition is needed. DoC believes that 
the criteria used In conferring this 
national recognition should be identical 
or us consistent as possible among 
various product or service areas for 
which accreditation is granted. It is 
generally understood that there are 
certain fundamental elements relutive to 
facilities, equipment, personnel, and 
quality control practices that nil 
laboratories should possess. The 
established criteria reflect the basis of 
those fundamental elements as they 
apply to the LAPs for insulation, 
concrete, and carpet. The consistent 
criteria for these three LAPs are 
expected to be applicable to future LAPs 
in other product or service areas. The 
use of consistent criteria will tend to 
assure that NVLAP accredited 
laboratories have been uniformly 
assessed regardless of the product or 
service area. Similarly, laboratories 
seeking accreditation in more than one 
area will be less likely to be faced with 
different and possibly conflicting 
criteria. From an operational point of 
view, consistent evaluation criteria, 
regardless of the number of LAPs or test 
methods for which a laboratory may 
seek accreditation, are desirable iri 
order to minimize accreditation costs to 
the laboratories and the likelihood of 
confusion in administering the program. 

DoC has concluded, through the actual 
implementation of the present 
laboratory accreditation criteria in 
assessing the approximately 100 testing 
laboratories which requested 
accreditation in the three LAPs. that the 
present criteria arc appropriate to the 
three product areas and practical to the 
operations of NVLAP. 

Since DoC anticipates that the criteria 
'vill continue to be similar from one 
product to the next, the agency believes 
there is no longer a need to develop new 
criteria for each requested LAP. Using a 
s ’nj*le set of criteria would mean that a 
testing laboratory would not have to 
Supply similar data in different formats 


w hen seeking accreditation in more than 
one product or serv ice area. The testing 
laboratory would be required to suppty 
only additional data as needed to 
evaluate new test methods being added 
to its list of accredited methods. The 
testing laboratory would be supplied 
with explanatory information to tailor 
the criteria to the particular 
characteristics of each test method for 
which it has applied for accreditation. 

DoC realizes that changes in the 
universal language of the criteria may be 
necessary in the future, but believes 
these changes are likely to be few In 
number. Sound analysis and persuasive 
logic will be needed to justify proposing 
a change in the present criteria. 

DoC believes that since appropriate 
universal general and specific criteria 
hove now been developed which can be 
used in all future LAPs with only 
occasional changes, there is no lunger 
any need to establish a Criteria 
Committee for each new product or 
service area. 

To continue to receive the benefit of 
the knowledge, experience, and 
expertise of individuals involved in 
accreditation or the operation of testing 
laboratories. DoC believes that a single 
National Laboratory Accreditation 
Advisory Committee (Advisory 
Committee) should be established and 
maintained. This Advisory Committee 
would be composed of qualified 
individuals from Federal, State, and 
local governments, testing laboratories, 
and groups who use testing laboratories. 
The Committee would meet at the 
request of DoC and would function 
solely in an advisory capacity. Its 
activities would include providing 
advice on the accreditation process, 
amendments to the general and specific 
criteria, the changing needs of testing 
laboratories and industry, and all 
aspects of accreditation on both the 
national and international levels. 

In the past the Criteria Committee 
also served as an informal source of 
information on precision and accuracy 
expectations for test methods, 
proficiency testing approaches, 
materials and protocols for assessing a 
laboratory’s performance, and the 
generation of explanatory information to 
tailor the criteria to the test methods 
within u LAP. To continue to receive this 
valuuble information on technical 
matters DoC plans to hold workshops 
for specific product or service areas. 
These workshops will be open to 
anyone from the public or private 
sectors interested In the specific LAP. 
and could include testing laboratory 
personnel, manufacturers, research 
organizations, standards writing bodies, 
and Federal State, and local agencies 


whose regulations impact the product or 
service area under consideration. 

Proposed Amendments 

DoC proposes to amend the NVLAP 
procedures to include the universal 
general and specific criteria that must 
be met by a testing laboratory in order 
to receive NVLAP accreditation. These 
criteria are identical to those published 
in the Federal Register on January 23. 
1960 (45 FR 5572-5600) as the final 
criteria for accrediting laboratories that 
test thermal insulation materials, freshly 
mixed field concrete, or carpet. Section 
7a.19. General and Specific Criteria for 
Accrediting Testing Laboratories, , is 
added to the Part 7a procedures to 
provide a description of the criteria 
along with requirements and limitations 
placed on DoC and testing laboratories 
relevant to the criteria. Sections 7a.20 
through 7a.30 are added setting forth the 
actual general and specific criteria along 
with the specific conformance 
requirements for each criterion. Sections 
7a.7. 7b.7, and 7cJ. of the Part 7a. 7b. 
and 7c procedures, respectively. 
Development and Recommendation of 
Criteria for Accrediting Testing 
iMboratories, are deleted. 

DoC proposes to amend $3 7a.4(b)(5). 
7b.4(b){5). and 7c.4(b)(5) to allow the 
party requesting a LAP in a product or 
service area to include in the request 
recommendations of amendments to the 
( riteria. Sections 7a.4(h)(3), 7a.5(u). 7b.5 
and 7c.5 are amended to allow DoC to 
take the appropriate action needed to 
make amendments to the criteria when 
deemed to be in the public interest. 
Sections 7a.l6. 7b.l8, and 7c.l6. 
Amendment or Revision of Criteria, are 
deleted. 

Under the present procedures, the 
availability of a LAP is announced 
simultaneously with publication of the 
final criteria. Since publication of 
separate criteria for each individual I AV 
will no longer be required under this 
amendment DoC proposes to change 
sections 7a.8, 7b.8, and 7c.8 of the 
present procedures. Publication of 
Proposed Criteria, to respective sections 
entitled. Announcement of 
Establishment of a LAP. This 
amendment requires that an 
announcement of establishment of a 
LAP be published in the Federal Register 
after notice of the final finding of need 
under Part 7a procedures or after notice 
of the request for a LAP under parts 7b 
or 7c procedures has been published. 
This notice will include the list of 
available test methods for that LAP. 
instructions for making application for 
accreditation in the specific LAP. and 
descriptions of the accreditation process 
and proficiency testing programs. This 
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information whs previously contained in 
the announcement in the Federal 
Register of the final criteria. 

Under the present procedures DoC is 
required to announce m the Federal 
Register the fees to be charged testing 
laboratories applying for accreditation 
simultaneously with the announcement * 
of the final criteria. DoC proposes to 
amend §5 7a.l0, 7b.l0. and 7c.10, 
Establishment of Fees and Charges, to 
state that the notice announcing the fees 
should be published in the Federal 
Register at the time of the 
announcement of establishment of a 
LAP. 

As the universal general and specific 
criteria will ordinarily remain constant 
from one product or service area to the 
next under this amendment, there will 
no longer be a need to establish a 
Criteria Committee for each LAP. DoC 
proposes, therefore, the establishment of 
one Advisory Committee under 5 7a.6. 
composed of qualified members from 
•government, testing laboratories, and 
users of testing laboratories. This 
Advisory Committee will be used by 
DoC as an informal source of 
information and advice relative to all 
aspects of the accreditation process. 
Public workshops for specific products 
or services may be held by DoC. All 
interested parties will be invited to 
attend and to provide information and 
advice on the technical aspects of the 
test methods for the particular product 
or service. 

Several other sections of the 
procedures require amendments to 
reflect editorial revisions such as 
changing Criteria Committee to 
Advisory Committee, changing the 
referenced paragraph numbers to the 
appropriate numbers under the new 
amendments, and deleting references to 
"establishment of criteria*’. 

Future Revisions 

DoC believes that this amendment is 
necessary at this time in order to 
expedite establishment of future LAPs 
under these procedures and to insure 
that testing laboratories wishing to 
apply for accreditation in more than one 
product area will not be required to 
submit similar information in different 
formats. DoC plans to undertake a 
further rulemaking proceeding to 
consolidate the present three sets of 
procedures, once an Advisory 
Committee has been formed. At that 
time, every effort will be made to 
present the procedures in a fashion 
which will more clearly identify the 
differences among the three approaches 
to initiating a LAP to make the 
procedures easier to read and reference. 


Request for Comments 

Persons interested in commenting on 
this proposed amendment to the 
procedures contained in 15 CFR Part 7a. 
Part 7b, and Part 7c. are invited to 
submit their comments, in four copies, 
on or before March 30.1981, to the 
Assistant Secretary for Productivity. 
Technology and Innovation. Room 3804. 
U.S. Department of Commerce. 
Washington, D C. 20230. 

Any person desiring to express his or 
her views on this proposed amendment 
at an informal hearing may notify the 
Assistant Secretary for Productivity, 
Technology and Innovation in writing on 
or before February 11.1981, at the 
address shown in the preceding 
paragraph. Upon receipt of such a 
request, an informal public hearing will 
be held to give all interested persons an 
opportunity for the oral presentation of 
data, views, or arguments, in addition to 
the opportunity to make written 
submissions. Notice of a hearing will be 
published in the Federal Register at 
least twenty (20) days before the 
scheduled hearing. A transcript will be 
made of any oral presentations. 

Ail written and oral comments 
furnished in response to this invitation 
will become part of the public record 
and will be available for inspection and 
copying in the Department's Central 
Reference and Records Inspection 
Facility, Room 5317, Main Commerce 
Building, 14th Street between 
Constitution and Pennsylvania Avenues, 
NW. Washington. D.C 20230. 

Dated: January 19,1981. 

fordan |. Baruch, 

Assistant Secretary for Productivity, 
Technology and Innovation, 

For the reasons set out in the 
preamble. Parts 7a. 7b. and 7c of Title 15 
of the Code of Federal Regulations are 
proposed to be amended as follows: 

1. The authority citation for Parts 7a. 
7b. and 7c is amended to read as 
follows: 

Authority: Sec, 2. 31 Stat. 1449. as amended 
(15 U.S.C 272); Reorganization Plan No. 3 of 
1940. Part VI. 

PART 7a—NATIONAL VOLUNTARY 
LABORATORY ACCREDITATION 
PROGRAM: GENERAL 

2. Section 7a.3 is amended by revising 
paragraphs (c). (f). and (g) to read as 
follows: 

97a.3 Definitions. 

• • • * • 

(c) The term "Advisory Committee” 
means the National Laboratory 


Accreditation Advisory Committee 
appointed by the Secretary under 5 7a.6. 
• • • • • 

(f) The term "general criteria" means 
those characteristics and qualifications 
generally expected of a laboratory 
which engages in the testing of products 
or services under consideration. See in 
this connection 9 7a.l9. 

• • • • • 

(g) The term "specific criteria” means 
those characteristics of a laboratory 
which pertain to the technical testing 
functions conducted by a laboratory in 
meeting the requirements of the test 
method(s) for the product or services 
under consideration. See in this 
connection i 7a.l9. 

3. Section 7a.4 is amended by revising 
paragraphs (b)(3) and (b)(4)(ii), adding 
paragraph (b)(5), and revising paragraph 

(h)(3), to read as follows: 

§ 7a 4 Finding of need to accredit testing 
laboratories. 

• • • « • 

(b) * * • 

(3) Text of a test method, if not 
included in the applicable standard 
identified in paragraph (b)(2) of this 
section: 

(4) • * • 

(ii) The number of users of testing 
laboratories that is believed will desire 
services of testing laboratories 
accredited to serve the product 
identified in paragraph (b)(1) of this 
section; and 

(5) When deemed necessary, 
recommendations for amendments to 
the general and specific criteria 
referenced in 9 7a.l9 of these 
procedures. 


(3) The identification of any 
amendment to the criteria in these 
procedures (see $ 7a.5(a)), the adoption 
of which would benefit the public 
interest. 

(i) If any amendments are so 
identified, the Secretary shall decide, 
after consultation with the requestor, 
whether to propose the amendments to 
the criteria referenced in 9 7a.l9. If the 
decision is to propose one or more 
amendments, die Secretary shall decide 
upon the precise language, propose the 
amendnient(s) by publication in the 
Federal Register and make a final 
determination following the procedures 
of 5 U.S.G 553. before the LAP is 
actually established. 

(ii) In making these decisions the 
Secretary shall consider the following: 

(A) The needs and scope of the 
program of the requested: 
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(B) The needs and scope of the user 

population; 

(C) Compatibility with the existing 
criteria referenced in 8 7a.l9; and 

(D) The nature and content of other 
relevant public and private sector 
laboratory accreditation programs. 

(iii) No amendment to the criteria 
referenced in section 7a.l9 will be 
issued unless the Secretary determines 
that compliance with, and 
implementation of. the amendment is 
feasible, practical and consistent with 
the public interest. 

4 Section 7a.5 is amended by revising 
paragraph (a) to read as follows: 

$7x5 Statement of tha basis for a 
preliminary finding of need. 

• • • • • 

(a) Whether an amendment to these 
procedures to modify the existing 
general or specific criteria referenced in 
J 7a.l9L to establish additional general 
or specific criteria, or to establish other 
conditions for accrediting testing 
laboratories would bencht the public 
interest. 

• • • 

5. Section 7a.6 is revised to read as 

follows: 

$ 7x6 Establishment and functions of a 
Nation*! Laboratory Accreditation Advisory 

Committee. 

(a) The Secretary shall establish a 
National Laboratory Accreditation 
Advisory Committee (Advisory 
Committee) and appoint the Chairman 
nnd members thereto following the filing 
of a chapter setting forth the purpose 
onci nature of the Committee. 

(b) The Committee will be composed 
of members who are qualified by their 
training and experience in the fidd of 
accreditation or the operations of testing 
laboratories. The composition of the 
Committee will be as follows: 

(1! One-third from Federal. State and 
local governments; 

(2) One-third from testing 
laboratories: and 

(3) One-third from users of testing 

laboratories, 

(c) The establishment and functioning 
of this Advisory Committee formed and 
utilized by the Secretary under these 
procedures shall be governed by the 
applicable provisions of the Federal 
Advisory Committee Act (Pub. L 92-483. 
dated October 5,1972). Persons selected 

aer ve on this Advisory Committee 
may be paid travel expenses and per 
diem, provided authorized travel is 
involved. 

(d) This Advisory Committee will 
'unction solely in an advisory capacity 

functions to Include the following: 


(1) Assessing the future and 
continuing role of laboratory 
accreditation and NVLAP In terms of the 
changing requirements of Industry and 
commerce; 

(2) Informing NVLAP of the technical 
requirements of testing laboratories and 
industry; 

(3) Advising on the necessity and 
implementation of proposed 
amendments to the general and specific 
criteria referenced in 8 7a.l9; 

(4) Evaluating the interaction of other 
laboratory accreditation systems with 
NVLAP; and 

(5) Reviewing and giving 
recommendations on the development of 
international accreditation activities 
and assessing the impact of such 
activities on testing laboratories and 
industry. 

(e) The Advisory Committee shall 
meet periodically as called upon by DoC 
or may be consulted through periodic 
mailings from DoC 

(f) DoC may supplement the Advisory 
Committee by holding informal public 
workshops for the specific product or 
service under consideration. All 
Interested parties, as well as the 
Advisory Committee, will be invited to 
participate. Information will be sought 
on the following technical matters: 

(1) Precision and accuracy 
expectations for test methods; 

(2) Proficiency testing approaches; 

(3) Materials and protocols for 
assessing a laboratory's performance: 
and 

(4) The generation of explanatory 
information to tailor the criteria to the 
test methods of the particular LAP 

87».7 (Removed) 

8. Section 7a.7 is removed in its 
entirety. 

7. Section 7a.6 is revised to read as 
follows: 

8 7a.8 Announcement of establishment of 
SLAP. 

(a) After publication of the final 
finding of need for a specific product 
under 8 7a.4[g), a final notice will be 
published in the Federal Register 
announcing the formal establishment of 
the LAP. 

(b) This notice will contain the 
following: 

(1) The list of test methods for which 
accreditation is available In the 
particular LAP. 

(2) Instructions for making application 
for accreditation by laboratories testing 
the product or service involved, 
including what information must be 
provided in the request for an 
application; and 


(3) A description of the accreditation 
process and the specific proficiency 
testing programs which may be required 
for the particular product area. 

(c) This notice will also require that 
each testing laboratory that desires to 
participate in this program must agree to 
conditions that include but are not 
limited to the following: 

(1) Be examined and audited initially 
and on a continuing basis: 

(2) Pay accreditation fees and charges; 
and 

(3) Avoid reference by itself and 
forbid others utilizing the services of an 
accredited testing laboratory from 
referencing its accredited status under 
NV1AP in consumer media and in 
product advertising or on product labels, 
containers and packaging or the 
contents therein, or in any other way 
which might convey the concept of 
product certification by the Department 
of Commerce. 

8. Section 7a.9 is revised to read as 
follows: 

8 7a.O Coordination with Federal agencies. 

As a means of assuring effective and 
meaningful cooperation, input, and 
participation by those Federal agencies 
that have an interest in and may be 
impacted by the laboratory 
accreditation program carried out under 
these procedures, the Secretary shall 
undertake to communicate and consult 
with appropriate officials at policy 
making levels within those agencies. 
These coordination efforts will include 
opportunities for representatives 
designated by those agencies to serve 
on the Advisory Committee established 
by the Secretary under S 7a.Q and to 

K icipate in any public workshops 
by DoC (described in 8 7a.8(f)). 

9. Section 7a.l0 ia amended by 
revising paragraphs (a) and (b) to read 
as follows: 

f 7s. 10 Establishment of fees and 
charges. 

(a) The Secretary, using the Working 
Capital Fund of the National Bureau of 
Standards, as authorized by section 12 
of the Act of March 3.1901, as amended 
(15 U.S.C. 278b). or any similar financial 
arrangment for this program, shall 
establish foes and charges for 
examining, assessing, and accrediting 
testing laboratories. The fees and 
charges established by the Secretary, 
which may be revised when the 
Secretary deems it appropriate to do so, 
shall be in amounts calculated to enable 
the self-sufficiency of this program. 

(b) When the Secretary publishes the 
notice of Announcement of 
Establishment of a LAP referred to in 
8 7a.fi, the Secretary shall 
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simultaneously publish a separate notice 
in the Federal Register setting forth the 
schedule of fees that will be charged 
testing laboratories that request 
accreditation for a specific product or 
service area. The schedule of fees will 
go into effect on the day it is published. 

• • • • • 

10. Section 7a.ll is amended by 
revising paragraphs (a) and (b) to read 
os follows: 

{ 7a.11 Participation of testing 
laboratories. 

(a) Each testing laboratory serving a 

C roduct or service for which a notice has 
een published under $ 7a.8 announcing 
the establishment of a LAP for that 
product or service, and desiring to be 
accredited under this program, will 
notify NVLAP of its desire by requesting 
an application pursuant to the 
provisions of the above-mentioned 
notice (i 7a.8(b)(1)). 

• • • • • 

(d) Upon receipt by the National 
Bureau of Standards of the applicant 
testing laboratory*s written application 
and of the fees and charges specified in 
paragraph (b) of this section, the 
National Bureau of Standards, on behalf 
of the Secretary, shall arrange for by 
contract or shall itself conduct the 
examination In accordance with the 
examination requirements of the 
Secretary. In all cases where testing ' 
laboratories are examined, the National 
Bureau of Standards shall assure that 
the personnel used by the contractor or 
by the National Bureau of Standards 
possess the necessary professional and 
technical qualifications to assess the 
laboratory in the product or service area 
being evaluated. If the National Bureau 
of Standards conducts the examination, 
the resultant examination report will be 
forwarded to the Secretary. In cases 
where the examination report Is 
prepared by a contractor the National 
Bureau of Standards, before making 
payment thereunder or forwarding the 
report to the Secretary, will review the 
report to assure that the contract terms 
have been fulfilled. 

11. Section 7a.l3 is amended by 
revising paragraph (d) to read as 
follows: 

$ 7a. 13 Revocation or termination of 
accreditation of a testing laboratory. 

• « « • • 

(d) A testing laboratory whose 
application has been rejected or whose 
accreditation has been denied, revoked 
or terminated, or which has withdrawn 
its application prior to being accredited, 
may reapply for and be accredited if it 
meets the applicable genera) and 


specific criteria referenced in § 7a.l9, 
and agrees also to meet the conditions 
set out under { 7a.8(c) and the 
provisions of $ 7a.l2. 

12. Section 7a.l4 is amended by 
revising paragraph (e) to read ns 
follows: 

§ 7a. 14 Cessation of accreditations. 

• • • • • 

(e) If the Secretary ceases the 
accreditation of testing laboratories that 
serve a specific product or service as 
provided for in this section, the 
Secretary shall withdraw the 
accreditations previously issued to all 
those testing laboratories serving that 
product or service. Any testing 
laboratory whose accreditation has 
been withdrawn by the Secretary under 
this paragraph may seek to be 
accredited to serve a different specific 
product under these procedures, and 
may be so accredited if it meets the 
general and specific criteria referenced 
in $ 7a.l9 and if it agrees to meet the 
conditions set out under { 7 a .8(c) and 
the provisions of section { 7a.12. 

• • • • • 

$7a.l6 [Removed) 

13. Section 7a.l6 is removed in its 
entirety. 

14. Part 7a is amended by adding 
| 7a.19 to read as follows: 

{ 7a. 19 General and specific criteria for 
accrediting testing laboratories. 

(a) (1) Laboratories which voluntarily 
request accreditation for one or more 
LAPs established under Parts 7a, 7b. or 
7c will be accredited on the basis of 
their conformance to the general criteria 
set out in Sfi 7a.20 through 7a.25 and the 
specific criteria set out in ${ 7a.26 
through 7a.30. 

(12) Accreditation for certain test 
methods may also require participation 
in proficiency testing programs 
described in the notice of 
Announcement of establishment of a 
LAP under § 7a.8(b)(3) (or under 
{ 7a.8(b)(3) or i 7c.8(b)(3) as applicable). 

(b) In each of the sections containing 
the criteria, identified in paragraph (a) 
of this section, the criterion itself is set 
forth as paragraph (a) of each of 

S § 7a.20 through 7a.30. The remaining 
paragraph(s) of each of those sections 
set forth implementing requirements 
which laboratories must meet to ensure, 
or to enable assessment of, conformance 
with the criterion. 

(c) Compliance with the general and 
specific criteria and other conditions 
established by the Secretary, and 
accreditation under these procedures, 
shall in no way relieve testing 
laboratories from the necessity of also 


observing and complying with any 
existing Federal. State, and local 
statutes, ordinances, and regulations 
that may be applicable to the operation 
of such laboratories, including consumer 
protection and antitrust laws. 

(d) In carrying out the activities 
authorized by this section— 

(1) No action will be taken to develop 
further criteria that would prohibit the 
accreditation of a testing laboratory 
solely on the basis of that laboratory's 
association or nonassociation with 
manufacturing, distributing or vending 
organizations, or because the testing 
laboratory is a foreign firm: 

(2) No action w'ill be taken under this 
program to develop a product standard, 
a test method standard, or a comparable 
administrative rule: 

(3) No oction will be taken under this 
program to modify a product standard, a 
test method standurd, or a comparable 
administrative rule where such a 
standard or rule is in existence: and 

(4) The Secretary, under this program, 
will not ask for or accept confidential 
business data, trade secrets, or other 
proprietary information. 

(e) General criteria include 
information and characteristics that 
should be obtainable from or found io 
reputable testing laboratories. They 
include general Information about a 
laboratory (e.g.. name, address, 
ownership, management structure); 
professional and ethical business 
practices that must exist for 
accreditation (e.g.. agreement to adopt 
certain policies): and the maintenance of 
a quality control manual (e.g., written 
procedures and information addressing 
the control of 6taff. physical plant, 
operational processes, testing control 
procedures, and quality assurance) for 
use by laboratory staff in the laboratory. 
For initial and continued accredit.ition. 
each applicant shall provide, in writing, 
information in response to the 
provisions of 7a.2G through 7a^5. 

(0 Specific criteria detail requirements 
for accreditation which relate to 
individual test methods. The specific 
criteria are designed so that they may be 
applied to all test methods in any 
NVLAP activity without having to be 
changed each time a test method is 
added or revised. Because "universal” 
language is used, some portions of the 
specific criteria may not be applicable 
for all test methods. This is why the 
words, “as applicable," are used in 
several places in the specific criteria 
Explanatory information will be sent to 
each applicant laboratory showing how 
the specific criteria relate to each of the 
test methods for which accreditation is 
sought. This information identifies those 
sections of the specific criteria that are 
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no! applicable, indicates how those 
factions which are applicable are to be 
interpreted and implemented, and 
describes the conduct of an on-site 
inspection and the subsequent 
assessment process. In essence, this 
information tailors the specific criteria 
to the particular characteristics of 
individual test methods. It will not 
extend the criteria into new areas and 
will be revised, as necessary, each time 
any test method Is revised. The 
provisions of the specific criteria are 
contained in 55 7a.26 through 7a.3Q. 

15 Sections 7a.20 through 7a.30 are 
added to 15 CFR Part 7a to read as 
follows; 


§ 7t.20 General criterion: Organizational 

itrocture. 

(a) Criterion Cl. The laboratory has a 
legally identifiable organizational 
structure that enables it to develop and 
maintain a testing capability to perform 
satisfactorily the functions for which 
•ccreditation is sought 

(b) Organization Description. The 
laboratory shall submit a description of 
its organization including— 

(1) The name and full address of the 
laboratory which is seeking 
accreditation; 

(2) If the laboratory is part of a larger 
organization, the complete legal name 
and address of that larger organization; 

(3) The ownership and management 
structure of the laboratory, including the 
names and positions of its principal 
officers and board of directors; 

(4) An outline or organizational chart 
identifying all key management and 
supervisory positions in each relevant 
operating, support, and service unit in 
the laboratory's functional organizatioa 
and defining at least those reporting . 
relationships that are relevant to this 
accreditation request; 

(5) A position description, including 
the required qualifications, of the person 
who has technical responsibility for the 
laboratory in the testing area(s) for 
which accreditation is sought; and 

(6) A general description of the 
laboratory, including its facilities and 
•cope of operation. 

(c) Changes in Organization. The 
laboratory shall submit a statement of 
any fundamental changes related to the 
provisions of paragraph (b) of this 
section within 30 calendar days of such 
changes. 


* G * oefaJ criterion: Professional and 
•thlcal business practices. 


1*0 Criterion G2. The laboratory is 
operated in accordance with generally 
accepted professional and ethical 
business practices. 


fb) Statement of Ethical Practices. 

The laboratory shall agree in writing 
that as a minimum it will be its policy 
to¬ 
ll) Perform the tests for which 
accreditation is sought in accordance 
with the designated test methods, and to 
report and explain deviations from those 
test methods In its test reports; 

(2) Assure that reported values 
accurately reflect measured data: 

(3) Limit test work to that for which 
competence and capacity are available; 

(4) Treat test data, records, and 
reports as proprietary information: 

(5) Respond to and attempt to resolve 
complaints contesting test results; 

(6) Be capable of performing each test 
for which it is accredited according to 
the latest version of each test method 
within one year after publication or 
within another time limit specified by 
the Department of Commerce (DoC); 

(7) Maintain an independent 
decisional relationship between its 
clients, affiliates, or other organizations, 
so that the laboratory's capacity to 
render test reports objectively and 
without bias is not adversely affected; 
and 

(8) Return to DoC its certificate of 
accreditation for possible revision or 
other action should it become unable to 
conform to any of these general and 
specific criteria for accreditation. 

(c) Ascertainment of Compliance. 
Ordinarily, compliance with this 
criterion will be assessed when a 
complaint or other evidence, which is 
received by DoC questions the 
accredited laboratory's compliance with 
this criterion. 

$ 7a.24 General criterion: Quality control 
system. 

(a) Criterion G3 . The laboratory 
maintains a quality control system to 
help assure the technical integrity of its 
work. 

(b) Documentation of Quality Control 
System. The laboratory’s quality control 
system must include a quality control 
manual or a laboratory operations 
control manual containing written 
procedures and information in response 
to the applicable requirements of the 
specific criteria. The procedures and 
information may be explicitly contained 
in the manual or may be referenced so 
that their location in the laboratory is 
clearly identified. The written 
procedures and information must be 
adequate to guide a testing technician 
(who is deemed qualified by the 
National Bureau of Standards (NBS) or 
by an NBS contractor] in conducting the 
tests in accordance with the test 
methods for which accreditation is 
sought. 


(c) A variability of Quality Control 
Documentation . The laboratory shall 
have a current copy of its quality control 
manual or laboratory operations control 
manual available in the laboratory for 
use by laboratory personnel and shall 
make the manual available for DoC 
review and audit 

(d) Definitions. For NVLAP purposes 
the terms "quality control manual" and 
"laboratory operations control manual" 
are understood as follows: 

(1) A quality control manual consists 
of general guidelines for the quality 
control of the laboratory's method of 
operation; specific information is 
provided for portions of individual test 
methods whenever specifics are needed 
to comply with the criteria or otherwise 
support the laboratory's operations; and 

(2) A laboratory operations control 
manual consists of specific procedures 
and information for each test method 
responding to the applicable 
requirements of the specific criteria. 

5 7a.28 Specific criteria: Personnel 
requirements. 

(a) Criterion Si. The laboratory is 
staffed by personnel who ore competent 
to perform the tests fur which 
accreditation is soughL 

(b) Assurance of Staff Competence. 
The laboratory shall assure the 
competency of its staff through the 
observation and/or examination of each 
relevant staff member in the 
performance of each test method or part 
thereof that each member is assigned to 
perform. Staff members who perform 
relatively simple tests at Held locations 
with limited on site supervision must 
annually pass an examination supplied 
by DoC. The observations at the 
laboratory must be conducted at 
intervals not exceeding one year by one 
or more individuals judged qualified by 
the person who has technical 
responsibility for the laboratory. In lieu 
of an annual observation or 
examination, current approval of staff 
members by DoC-recognized 
certification or licensing organizations 
in areas of competence encompassing 
these test methods is acceptable. 

(c) Description of Training Program. 
The laboratory shall make available the 
description of its training program for 
assuring that new or untrained staff will 
be able to perform tests properly and 
uniformly to the requisite degree of 
precision and accuracy. 

(d) Personnel Records. The laboratory 
shall maintain in its personnel Tiles— 

(1) A record, including dates and 
results, of the observation or 
examination of perfotmance for each 
test method or part thereof for which 
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each staff member is assigned to 
perform; 

(2) Certification of competence, if any. 
from recognized outside agencies; and 

(3) A listing of training courses 
completed 

5 7a.28 Specific criterion: Facilities, 
equipment, and procedures. 

(a) Criterion $2. The laboratory’s 
facilities, equipment, and procedures ore 
appropriate for accreditation. 

(b) Description of Equipment and 
Facilities . The laboratory shall maintain 
a list of its facilities and equipment 
required for each test method for which 
accreditation is sought, and. as 
applicable, a description of those 
facilities and equipment including— 

(1) Sufficient identification of test 
instruments to allow correlations with 
calibration records; 

(2) Schematics, drawings, diagrams or 
photographs of equipment and facilities 
for demonstrating conformance with the 
requirements of the test method; and 

(3) A description of envrionmantal or 
sample conditioning equipment and 
facilities showing how compliance with 
the requirements of the test method is 
measured and maintained. 

(c) Calibration . Verification and 
maintenance . The laboratory shall 
provide evidence of the calibration, 
verification, and maintenance of the 
facilities and equipment specified for 
each test method for which 
accreditation is sought, through the 
following: 

(1) A description of the procedures 
used in calibrating, verifying, and 
maintaining the test equipment and 
facilities. Including, as applicable— 

(1) Calibration and verification 
equipment or services used; 

(ii) Reference standards and materials 
used; 

(iii) Measurement assurance, 
collaborative reference, or other 
programs in which the laboratory 
participates; 

(iv) Routine maintenance; and 

(2) Calibration and verification 
records including, as applicable— 

(i) Equipment description or name; 

(if) Name of manufacturer. 

(iii) Model, style, and serial number* 
or other identification; 

(iv) Equipment variables subject to 
calibration and verification; 

(v) Range of operation and range of 
calibration and verification; 

(vi) Resolution of the instrument and 
allowable error tolerances on readings; 

(vii) Calibration or verification 
schedule (intervals); 

(viii) Date and result of last 
calibration or verification and date of 
the next calibration or verification; 


(ix) Name of laboratory person or 
outside service providing the above 
calibration or verification: and 

(x) Traceability to NBS or other 
authority as required. 

(d) Supplementary Test Method Plan. 
The laboratory shall maintain a test 
plan supplementing each test method for 
which accreditation is sought which 
includes, as applicable, instruction for— 

(1) Equipment maintenance and 
verification checks; 

(2) Specimen selection, handling, and 
disposal; 

(3) Data collection, analysis, and 
reporting; 

(4) Quality control checks and audits; 
and 

(5) Any subcontractors performing 
part of the test and a description of how 
the laboratory assures the required 
precision and accuracy. 

(i) Note. The intent of paragraph (d)(5) 
of this section, is to allow 
subcontractors to perform common 
repetitive tasks (such as making slides 
or taking pictures) which are required by 
certain test methods. However, only 
laboratories having the measuring 
equipment by which final test data are 
obtained can be accredited. If data 
obtained using one test method in this 
accreditation program are used as input 
data for a second test method, or if the 
test procedures for one test method 
affects the results obtained in a second 
test method, a laboratory seeking 
accreditation for the second method 
must also be accredited for the first 
method. An accredited laboratory may 
not present final test data to a client as 
data from an accredited laboratory 
unless the final test data actually were 
obtained from an acordited laboratory. 

(e) Evidence of Conformance . The 
laboratory shall maintain, as applicable, 
documented evidence that no 
degradation of performance results from 
the use of equipment, facilities, or 
procedures which are not in strict 
conformance with each test method for 
which accreditation is sought. 

§ 7a. 30 Specltk; criterion: Records of 
operations. 

(a) Criterion S3. The laboratory 
maintains records of its operations. 

(b) Test Reports and Related 
Information. The laboratory shall 
maintain records of those testing 
activities associated with each test 
method for which accreditation Is 
sought, including the following: 

(1) Test reports containing, as 
applicable— 

(i) Name and oddress of the 
laboratory; 

(ii) Pertinent dates and identifying 
numbers; 


(iii) Name of client; 

(iv) Description and identification of 
the specimen (including. aa necessary 
location of the batch, lot. or project of 
the sampled material from which the 
specimen was taken); 

(v) An appropriate title; 

(vi) Identification of the test method, 
procedure, or specification; 

(vii) Known deviations, additions to, 
or exclusions from the test method; 

(viii) Measurements, examinations, 
derived results, and identification uf test 
anomalies; 

(ix) If necessary, a statement as to 
whether or not the test results comply 
with the requirements of product or 
project specifications; 

(x) Signature of person having 
technical responsibility for the test 
report: and 

(xi) All items required by the test 
method; 

(2) Data generated during testing if not 
Included in the test report, such as raw 
data, calculations, tables, graphs, 
sketches, and photographs: and 

(3) Specimen control forms which 
document the receipt* handling, storage, 
shipping, and testing of specimens or a 
written description of the procedure 
and separate records that are 
maintained to control these operations, 

(c) Example Test Report . The 
laboratory shall make available to DoC. 
upon request, a typical completed test 
report with the name of the client and 
source of any product deleted. 

(d) Standards and Similar Documents. 
The laboratory shall have copies of 
applicable standards and other 
documents referred to or used in 
performing each test method for which 
accreditation is sought. 

(e) Quality Control Records. The 
laboratory shall maintain records of its 
quality control checks and audits for 
monitoring its test work including— 

(1) Records of audil sampling of the 
test results; and 

(2) Records of detected errors and 
discrepancies and actions taken 
subsequent to such detection. 

(f) Complaints. The laboratory shall 
maintain a file of written complaints 
and disposition thereof. 

(g) Retention of Records. The 
laboratory shall retain records required 
by these general and specific criteria for 
a minimum of three years or for any 
longer period of time specified by 
Federal, State, or local requirement* or 
other contractual requirements. 
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PART 7t>— national voluntary 
laboratory accreditation 

PROGRAM: FEDERAL GOVERNMENT 

If) Section 7b.3 is amended by 
revising paragraphs (c). (f). and (g) to 
read as follows: 

5 7 ( 5.3 Definitions. 

s • • • • 

(c) The term “Advisory Committee" 
means the National Laboratory 
Accreditation Advisory Committee 
appointed by the Secretary under $ 7a.6 
of 15 CFR Part 7a. 

• » • • • 

(f) The term “general criteria" means 
those characteristics and qualifications 
generally expected of a laboratory 
which engages in the testing of products 
or services under consideration. See in* 
this connection 3 7a.l9 of 15 CFR Part 
7a. 

t » • • 

(g) The term "specific criteria" means 
those characteristics of a laboratory 
which pertain to the technical testing 
functions conducted by a laboratory in 
meeting the requirements of the test 
method(s) for the product or services 
under consideration. See in this 
connection { 7a.l9. 

17. Section 7b.4 is amended by 
revising paragraph (b)(5) to read as 

follows: 

§ 7b.4 Request to establish a laboratory 
accreditation program (LAP). 

• • • • • 

(b) • • • 

(5) When deemed necessary, 
recommendations for amendments to 
the general and specific criteria 
referenced in $ 7a.l9 of 15 CFR Part 7a; 

• • • . 

IB. Section 7b.5 is revised to read as 

follows: 

§ 76.5 Amendment of criteria used to 
accredit laboratories. 

(a) If one or more amendments are 
recommended under § 7b.4(b)(5). the 
Secretary shall decide, after 
consultation with the requesting Fcderl 
agency, whether to propose any 
amendment! to the critieria referenced 
»n i 7a. 19 of 15 CFR Part 7a. If the 
decision is to propose one or more 
amendments, the Secretary shall decide 
upon the precise language, propose the 
ndmentfs) by publication in the 
federal Register, and make a final 
determination following the procedures 
of 5 U.S.C 553. before the LAP is 
actually established. 

lb) In making these decisions the 
secretary shall consider the following: 


(1) The needs and scope of the 
program of the requesting Federnl 
agency; 

(2) The needs and scope of the user 
population: 

(3) Compatibility with the existing 
criteria referenced in section 7a.l9; and 

(4) the nature and content of other 
relevant public and private sector 
laboratory accreditation programs. 

(c) No amendment to the criteria 
referenced in 3 7a.19 will be issued 
unless the Secretary has determined 
that compliance with and 
implementation of the amendment is 
feasible, practical, and consistent with 
the public interest. 

19. Section 7b.B is revised to read as 
follows: 

§ 7b.6 Establishment and functions of a 
National Laboratory Accreditation Advisory 
Committee. 

(a) the Secretary shall establish a 
National Laboratory Accreditation 
Advisory Committee (Advisory 
Committee) under the provisions of 
5 7a.6 of 15 CFR Part 7a. 

(b) This Advisory Committee will 
function solely in an advisory copacity 
pursuant to 5 7a.6 (d) and (e). 

§ 7b.7 l Removed I 

20. Section 7b.7 is removed in its 
entirety. 

21. Section 7b.8 is revised to read as 
follows: 

§ 7b.8 Announcement of establishment of 
a LAP. 

(a) After publication of the request for 
a LAP for a specific product under 

3 7b.4(c). a final notice will be published 
in the Federal Register announcing the 
formal establishment of the LAP, 

(b) This notice will contain the 
following: 

(1) The list of test methods for which 
accreditation is available in the 
particular LAP; 

(2) Instructions for making application 
for accreditation by laboratories testing 
the product or service involved, 
including what information must be 
provided in the request for an 
application: and 

(3) A description of the accreditation 
process and the specific proficiency 
testing programs which may be required 
for the particular product area. 

(c) This notice will also require that 
each testing laboratory that desires to 
participate in this program must agree to 
conditions that include but are not 
limited to the following: 

(1) Be examined and audited initially 
and on a continuing basis; 

(2) Pay accreditation fees and charges; 
and 


(3) Avoid reference by itself and 
forbid others utilizing the services of an 
accredited testing laboratory from 
referencing its accredited status under 
NVLAP in consumer media and in 
product advertising or on product labels, 
containers and packaging or the 
contents therein, or in any other way 
which might convey the concept of 
product certification by the Department 
of Commerce. 

22. Section 7b.9 is revised to read as 
follows: 

§ 7b.9 Coordination with Federal agencies. 

As a means of assuring effective and 
meaningful cooperation, input and 
participation by those Federal agencies 
(other than the requesting agency) that 
have an interest in and may be impacted 
by the laboratory accreditation program 
carried out under these procedures, the 
Secretary shall undertake to 
communicate and consult with 
appropriate officials within those 
agencies. The coordination efforts will 
include opportunities for representatives 
designated by those agencies to serve 
on the Advisory Committee established 
by the Secretary under 5 "a 6 and to 
participate in any public workshops 
held by DoC (described in 5 7a.6(f))* 

23. Section 7b.l0 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 

§ 7b.10 Establishment of fees and 
charges. 

(a) The Secretary, using the Working 
Capital Fund of the National Bureau of 
Standards, as authorized by section 12 
of the Act of March 3,1901. as amended 
(15 U.S.C. 278b), or any similar financial 
arrangement for this program, shall 
establish fees and charges for 
examining, assessing, and accrediting 
testing laboratories. The fees and 
charges established by the Secretary, 
which may be revised when the 
Secretary deems it appropriate to do so. 
shall be in amounts calculated to enable 
the self-sufficiency of this program. 

(b) When the Secretary publishes the 
notice of Announcement of 
Establishment of a LAP referred to in 

§ 7b.8, the Secretary shall 
simultaneously publish a separate notice 
in the Federal Register setting forth the 
schedule of fees that will be charged 
testing laboratories that request 
accreditation for a specific product or 
service area. The schedule of fees will 
go into effect on the day it is published. 

24. Section 7b.ll is amended by 
revising paragraphs (a) and (d) to read 
as follows: 
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5 7b. 11 Participation of testing 
laboratories. 

(a) Each testing laboratory serving a 
product or service for which a notice has 
been published tinder § 7b.8 announcing 
the establishment of a LAP for that 
product or service, and desiring to be 
accredited under this program, will 
notify NVLAP of its desire by requesting 
an application pursuant to the 
provisions of the above-mentioned 
notice) { 7b.8(b)(l)). 

• • • • • 

(d) Upon receipt by the National 
Bureau of Standards of the applicant 
testing laboratory's written application 
and of the fees and charges specified in 
paragraph (b) of this section, the 
National Buenu of Standards, on behalf 
of the Secretary, shall arrange for by 
contract or shall itself conduct the 
examination in accordance with the 
examination requirements of the 
Secretory. In all cases where testing 
laboratories are examined, the National 
Bureau of Standards shall assure that 
the personnel used by the contractor or 
by the National Bureau of Standards 
possess the necessary professional and 
technical qualifications to assess the 
laboratory in the product or service area 
being evaluated. If the National Bureau 
of Standards conducts the examination, 
the resultant examination report will be 
forwarded to the Secretary. In cases 
where the examination report is 
prepared by a contractor, the National 
Bureau of Standards, before making 
payment thereunder or forwarding the 
report to the Secretary, will review the 
report to assure that the contract terms 
have been fulfilled 

25. Section 7b.l3 is amended by 
revising paragraph (d) to read as 
follows: 

§ 7b. 13 Revocation or termination of 
accreditation of a testing laboratory. 

• • • • • 

(d) A testing laboratory whose 
application has been rejected or whose 
accreditation has been denied, revoked 
or terminated, or which has withdrawn 
its application prior to being accredited, 
may reapply for and be accredited if it 
meets the applicable general and 
specific criteria referenced in i 7a.19, 
and agrees also to meet the conditions 
set out under $ 7b.tt(c) and the 
provisions S 7b. 12. 

§ 7b. 16 |Removed] 

28. Section 7b.18 is removed in its 
entirely. 

27. Part 7b is amended by adding 
§ 7b.19 to read as follows: 


$ 7b 19 General and specific criteria for 
accrediting test laboratories. 

(a) Laboratories which voluntarily 
request accreditation for one or more 
LAPs established under this Part 7b will 
be accredited on the basis of their 
conformance to the general and specific 
criteria as referenced in ( 7a.19 and set 
out in Si 7a.20 through 7a.30 of 15 CFR 
Part 7a. 

(b) [Reserved). 

PART 7c—NATIONAL VOLUNTARY 
LABORATORY ACCREDITATION 
PROGRAM: PRIVATE SECTOR 
ORGANIZATIONS 

28. Section 7c3 is amended by 
revising paragraphs (d), fg), and (h) to 
read as follows: 

§ 7cJ3 Definitions. 

• • • • • 

(d) The term “Advisory Committee** 
means the National Laboratory 
Accreditation Advisory Committee 
appoi nted by the Secretary under 5 7a.6 
of 15 CFR Part 7a. 

• • • • • 

(g) The term “general criteria'* means 
those characteristics and qualifications 
generally expected of a laboratory 
which engages in the testing of products 
or services under consideration. See in 
this connection § 7a.l9 of 15 CFR Part 
7a. 

• • # • • 

(h) The term "specific criteria** means 
those characteristics of a laboratory 
which pertain to the technical testing 
functions conducted by a laboratory in 
meeting the requirements of the test 
method(s) far the product or services 
under consideration. See in this 
connection { 7a. 19. 

29. Section 7c.4 is amended by 
revising paragraph (b)(4) to read as 
follows: 

S 7c.4 Request to establish a laboratory 
accreditation program (LAP). 

• • i • * 

(b) • * # 

(4) When deemed necessary, 
recommendations for amendments to 
the general and specific criteria 
referenced in ( 7a.l9 of 15 CFR Part 7a: 

• • • • • 

30. Section 7c.5 is revised to read as 
follows: 

t 7c.5 Amendment o! criteria used to 
accredit laboratories. 

(a) If one or more amendments are 
recommended under § 7c.4(b)(4). the 
Secretary shall decide, after 
consultation with the requesting 
organization, whether to propose any 
amendments to the criteria referenced in 


5 7a.l9 of 15 CFR Part 7a. If the decision 
is lo propose one or more amendment*., 
the Secretary shall decide upon the 
precise language, propose the 
amendments) by publication in the 
Federal Register, and make a final 
determination following the procedures 
of 5 U.S.C 553. before the LAP is 
actually established. 

(b) In making these decisions the 
Secretary shall consider the following— 

(1) The needs and scope of the 
program of the requesting organization; 

(2) The needs ond scope of the user 
population: 

(3) Compatibility with the existing 
criteria referenced in i 7a.l9; and 

(4) The nature and content of other 
relevant public and private sector 
laboratory accreditation programs 

(c) No amendment to the criteria 
referenced in S 7a.l9 will be issued 
unless the Secretary has determined 
that compliance with and 
implementation of the amendment is 
feasible, practical, and consistent with 
the public interest. 

31. Section 7c.8 is revised to read as 
follows: 

17c.6 Establishment and functions of s 
National Laboratory Accreditation Advisory 
Committee. 

(a) The Secretary shall establish a 
National Laboratory Accreditation 
Advisory Committee (Advisory 
Committee) under (he provisions of 
$ 7a.6 of 15 CFR Part 7a. 

(b) This Advisory Committee will 
function solely in an advisory capacity 
pursuant to { 7a.6 (d) and (e). 

§7c.7 (Removed) 

32. Section 7c.7 is removed in its 
entirety. 

33. Section 7c.8 is revised Iq read ds 
follows: 

S 7c.S Announcement of establishment of 
a LAP. 

(a) After publication of the request for 
a LAP for a specific product under 

5 7c.4(c) a final notice will be publish^ 
in the Federal Register announcing the 
formal establishment of the LAP 

(b) This notice will contain the 
following: 

(1) The list of test methods for which 
accreditation is uvailuble in the 
particular LAP: 

(2) Instructions for making application 
for accreditation by laboratories testing 
the product or service involved, 
including what information must be 
provided in the request for an 
application; and 

(3) A description of the accredit jMJfl 
process and the specific proficiency 
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testing programs which may be required 
for the particular product area. 

(c) This notice will also require that 
each testing laboratory that desires to 
participate in this program must agree to 
conditions that include but afe not 
limited to the following: 

( 1 ) Be examined and audited initially 
and on a continuing basis; 

(2) Pay accreditation fees and charges: 
and 

(3) Avoid reference by itself and 
forbid others utilizing the services of an 
accredited testing laboratory from 
referencing its accredited status under 
NV1AP in consumer media and in 
produci advertising or on product labels, 
containers and packaging or the 
contents therein, or in any other way 
which might convey the concept of 
product certification by the Department 
of Commerce. 

34. Section 7c.9 is revised to read as 

follows: 

$ 7cS Coordination with Federal agencies. 

(a) As a means of assuring effective 
and meaningful cooperation, input and 
participation by those Federal agencies 
that have an interest in and may be 
impacted by the laboratory 
accreditation program carried out under 
these procedures, the Secretary shall 
undertake to communicate and consult 
with appropriate officials at policy 
making levels within those agencies. 
These coordination efforts will include 
opportunities for representatives 
designated by those agencies to serve 
on the Advisory Committee established 
by the Secretary under $ 7a.6 and to 
participate in any public workshops 
held by DoC (described in 5 7a.8(f)h 

fb) (Reserved) 

35. Section 7C.10 is amended by 
revising paragraphs (a) and (b) to read 

as follows: 

17c. 10 Establishment of fees and 

charges. 

(a) The Secretary, using the Working 
(.dpital Fund of the National Bureau of 
Standards, as authorized by section 12 
of the Act of March 3,1901, as amended 
(15 U.S.C. 278b). or any similar financial 
arrangement for this program, shall 
establish fees and charges for 
examining, assessing, and accrediting 
testing laboratories. The fees and 
charges established by the Secretary, 
which may be revised when the 
^Iwy deems it appropriate to do so. 
*na*l be in amounts calculated to enable 
the self-sufficiency of this program. 

i ’’ VV hen the Secretary publishes the 
notice of Announcement of 
Mtablishment of a LAP referred to in 
5 7c 8 the Secretory shall 
sirnutUincously publish a separate notice 


in the Federal Register setting forth the 
schedule of fees that will be charged 
testing laboratories that request 
accreditation for a specific product or 
service area. The schedule of fees will 
go into effect on the day it is published. 

• • • • • 

36. Section 7c.ll is amended by 
revising paragraphs (a) and (d) to read 
as follows: 

§ 7c. 11 Participation of testing 
laboratories. 

(a) Each testing laboratory serving a 
product or service for which a notice has 
been published under 8 7c.8 announcing 
the establishment of a LAP for that 
product or service, and desiring to be 
accredited under this program, will 
notify NVLAP of its desire by requesting 
an application pursuant to the 
provisions of the above-mentioned 
notice (8 7c.8{b)(l)). 


(d) Upon receipt by the National 
Bureau of Standards of the applicant 
testing laboratory's written application 
and of the fees and charges specified in 
paragraph (b) of this section, the 
National Bureau of Standards, on behalf 
of the Secretary, shall arrange for by 
contract or shall itself conduct the 
examination in accordance with the 
examination requirements of the 
Secretary. In all cases where testing 
laboratories are examined, the National 
Bureau of Standards shall assure that 
the personnel used by the contractor or 
by the National Bureau of Standards 
possess the necessary professional and 
technical qualifications to assess the 
laboratory in the product or service area 
being evaluated, if the National Bureau 
of Standards conducts the examination, 
the resultant examination report will be 
forwarded to the Secretary. In cases 
where the examination report is 
prepared by a contractor, the National 
Bureau of Standards, before making 
payment thereunder or forwarding the 
report to the Secretary, will review the 
report to assure that the contract terms 
have been fulfilled. 

37. Section 7c.l3 is amended by 
revising paragraph (d) to read as 
follows: 

§7c.13 Revocation or termination of 
accreditation of a testing laboratory. 

• • • • • 

(d) A testing laboratory whose 
application has been rejected or whose 
accreditation has been denied, revoked 
or terminated, or which has withdrawn 
its application prior to being accredited, 
may reapply for and be accredited if it 
meets the applicable general and 
specific criteria referenced in § 7a.l9, 
and agrees also to meet the conditions 


set out under $ 7c.8(c) and the 
provisions of S 7c.l2 

38. Section 7c.l4 is amended by 
revising paragraph (e) to read as 
follows: 

§ 7c. 14 Cessation of accreditations. 

(e) If the Secretary ceases the 
accreditation of testing laboratories that 
serve a specific product or service as 
provided for in this section, the 
Secretary shall withdraw the 
accreditations previously issued to all 
those testing laboratories serving that 
product or service. Any testing 
laboratory whose accreditation has 
been withdrawn by the Secretary under 
this paragraph may seek to be 
accredited to serv e a different specific 
product under these procedures, and 
may be so accredited if it meets the 
general and specific criteria referenced 
in 8 7a. 19 and if it agrees to meet the 
conditions set out under 8 7c.8(c) and 
the provisions of § 7c.l2. 


87c. 16 [RemovedI 

39. Section 7c.l6 is removed in its 
entirety. 

40. Part 7c is amended by adding 
8 7c.l9 to read as follows: 

5 7c. 19 General and specific criteria for 
accrediting testing laboratories. 

(a) Laboratories which voluntarily 
request accreditation for one or more 
LAJPs established under this Part 7c will 
be accredited on the basis of their 
conformance to the general and specific 
criteria as referenced in 8 7a.l9 and set 
out in 88 7a.20 through 7a.30 of 15 CFR 
Part 7a. 

(b) (Reserved) 

|FR Doc 01-3022 Kilrtl 1 av-«l ft 4* am| 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Part 280 
(Armtt. No. 1921 

Food Stamp Program—Emergency 
Food Assistance for Victims of 
Disasters 

agency: Food and Nutrition Service. 

USD A. 

action: Emergency rulema king. _ 

summary: This emergency Tina! 
rulemaking would implement Section 
5(h)(1) of the Food Stamp Act of 1977 
which requires the Secretary to 
establish temporary emergency 
standards for food stamp eligibility for 
the duration of the emergency/The Act 
also directs the Secretary to promulgate 
such standards without regard to 
Section 4(c) of the Act or the procedures 
set forth in Section 553 of Title 5 of the 
United States Code. 
date: This rulemaking is effective 
|anuary 27.1981. 

FOR FURTHER INFORMATION CONTACT. 

Susan D. McAndrcw. Chief. Program 
Standards Branch. Program 
Development Division. Family Nutrition 
Programs. Food and Nutrition Service, 
United States Department of 
Agriculture. Washington. D.C. 20250, 
202-447-6535. 

SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
procedures established in Secretary's 
Memorandum 1955 to implement 
Executive Order 12044, and has been 
classified as not significant. The 
emergency nature of this action 
warrants publication of this final action 
without completion of a Final Impact 
Statement. 

Robert Greenstein. Administrator. 
Food and Nutrition Service, has 
determined that an emergency situation 
exists which warrants publication of 
this emergency final action without 
opportunity for public comment prior to 
its effective date so that, in the event a 
disaster situation occurs prior to 
finalization of the proposed disaster 
procedures, the Department may 
immediately put such procedures into 
effect. 

Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this emergency Final 
action are impracticable and contrary to 
the public interest, and good cause is 
found for making this emergency Final 
action effective less than 30 days after 


publication of this document in the 
Federal Register. 

Currently. State agencies are 
following FNS* disaster instructions 
derived from the Food Stamp Act of 
1964. In part, this Act. as amended, 
authorized the Secretary to establish 
temporary emergency standards of 
eligibility without regard to income and 
other Financial resources for project 
areas that had suffered the effects of 
disasters. 

Section 5 of the Food Stamp Act of 
1977 deleted the phrase "without regard 
to income and other financial 
resources," thus allowing income and 
resouces of applicants to be considered 
when determining eligibility for 
emergency assistance. A proposed 
rulemaking will be published shortly 
incorporating this provision. The 
proposed rulemaking will also include 
other changes established by law or 
Congressional intent. 

In the Interim, this emergency rule will 
implement Section 5(h)(1) of the Food 
Stamp Act of 1977 which allows the 
Secretary to promulgate standards as 
are prescribed for Individual 
emergencies without regard to Section 
(4)(c) of the Food Stamp Act of 1977 or 
the procedures established in Section 
553 of Title 5 of the United States Code. 

In the event that a natural disaster 
occurs prior to a final rulemaking of the 
disaster procedures which necessitates 
an FNS disaster authorization. State 
agencies will use those procedures 
prescribed by the Department as 
necessary to establish temporary 
emergency standards for food stamp 
eligibility. 

This emergency Final rulemaking will 
be in effect upon publication and will 
remain in effect until the proposed 
disaster rulemaking is published in final 
format 

A new Part 28a previously reserved is 
being added and reads as follows: 

PART 260-EMERGENCY FOOD 
ASSISTANCE FOR VICTIMS OF 
DISASTERS 

S«c. 

280.1 Interim disaster procedures. 

$ 260.1 Interim disaster procedures. 

The Secretary shall after consultation 
with the official empowered to exercise 
the authority provided for by Section 
302(a) of the Disaster Relief Act of 1974. 
establish temporary emergency 
standards of eligibility for the duration 
of the emergency for households who 
are victims of a disaster which disrupts 
commercial channels of food 
distribution. If such households are in 
need of temporary food assistance and 
if commercial channels of food 


distribution have again become 
available to meet the temporary food 
needs of such households. Such 
standards as are prescribed for 
individual emergencies may be 
promulgated without regard to Section 
4(c) of this Act or the procedures set 
forth in Section 553 of Title 5 of the 
United States Code. 

(Catalog of Federal Domestic Assistance 
Program No. 10.551 Food Stamps) 

(Pub. L 95-113, 91 Stat 958. (7 U5.C 2011- 
2027) Pub. L 93-288. 88 Stat. 143) 

Dated: January 9.1981. 

Robert Greenstein, 

Administrator 

|FX Doc HAW S45 am) 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Part 280 

I Arndt. No. 193] 

Emergency Food Assistance for 
Victims of Disasters 

agency: Food and Nutrition Servire, 

USDA. 

action: Proposed rule. 


summary: This proposed rule sets forth 
procedures for the issuance of 
temporary emergency food stamp 
assistance during natural disasters. The 
proposed rule implements section 5(h) of 
the Food Stamp Act of 1977. which 
requires the Secretary to establish 
temporary emergency standards for food 
stamp eligibility for households that are 
victims of a disaster which disrupts 
oommerica! channels of food 
distribution. The proposed rule would 
also replace current regulations 
governing implementation of section 409 
of the Disaster Relief Act of 1974, which 
authorizes the President to distribute, 
through the Secretary of Agriculture, 
emergency food stamp allotments to low 
income households which are unable to 
purchase adequate amounts of nutritious 
food as a result of a disaster which has 
been declared a "major disaster" by the 
President This rule would establish 
eligibility requirements, including an 
income/resource test, for use in oil 
disaster situations in which emergency 
food stamp assistance is authorized. In 
accordance with the Food Stamp Act of 
1977. the proposed rule would also 
establish a Food and Nutrition Service 
(FNS) Food Stamp Disaster Task Force 
to assist States in implementing and 
operating the disaster program and 
would require each State agency to 
formulate a plan of operation for 
providing emergency food assistance 
during disasters. This proposed rule 
should improve program integrity 
without creating barriers to households 
with legitimate need for emergency food 
assistance. 


oate: Comments must be received on or 
cfore March 30.1981, to be assured of 

consideration. 


address: Comments should be 
submitted to: Alberta Frost Deputy 
^mmlstrator for Family Nutrition 
Programs, Food and Nutrition Service. 
L5>UA * Washington, D.C. 20250. AH 
written comments will be open to public 
inspection at the offices of the Food and 
Nutrition Service during regulur 
business hours (8:30 am to 5tf0 pm. 


Monday through Friday) at Room 678, 
50012th Street, SW.. Washington. D.C 
FOR FURTHER INFORMATION CONTACT: 

Sue McAndrew. Chief. Program 
Standards Branch. Program 
Development Division. Food and 
Nutrition Service. Washington. D.C. 
20250, (202) 447-6535. The Draft Impact 
Analysis describing the options 
considered in developing this proposed 
rule and the impact of implementing 
each option is available from Ms. 
McAndrew. 

SUPPLEMENTARY INFORMATION: This 
proposed action has been reviewed 
under procedures established in 
Secretary’s Memorandum 1955 to 
implement Executive Order 12044, and 
has been classified as "not significant**. 
The Disaster Relief Act of 1974 
authorizes the President to declare a 
"major disaster** upon request by the 
State or States affected by natural 
disasters. The Secretary of Agriculture 
is authorized by executive order to 
determine whether houeholds residing 
in food stamp project areas within major 
disaster areas are in need of food 
assistance which cannot be met by the 
existing Food Stamp Program. 

The proposal has also been reviewed 
with regard to the requirements of Pub. 

L 96-354. Robert Greenstein, 
Administrator of the Food and Nutrition 
Service, has certified that the proposal 
does not have significant economic 
impact on a substantial number of small 
entities. The proposal includes State 
planning requirements, but does not 
require the submission of planning 
documents from local jurisdictions. It 
establishes eligibility standards and 
procedures for use in the event of 
issuance of emergency food stamps 
resulting from a natural disaster. The 
primary impact of these standards and 
procedures is on State governments and 
on potential individual recipients. To the 
extent that county or other local 
governments assist in emergency food 
stamp administration in the event of a 
disaster, they would be affected. 
However, the number of natural 
disasters in which emergency food 
stamps are issued is very small, and 
only a very small number of 
jurisdictions are affected. Even for those 
that arc affected the economic impact 
should not be significant, especially 
since the proposal allows the State 
agency flexibility to use volunteers, 
disaster relief agencies, etc. to assist in 
administering the emergency food stamp 
program during disasters. 

T he Food Stamp Act of 1964 
authorized the Secretary to provide for 
emergency coupon issuance in disasters 
which were not Presidentially declared. 


This type of disaster declaration was to 
be made only in circumstances which 
involved the disruption, and subsequent 
restoration, of commercial channels of 
food distribution. The Act also 
authorized the Secretary to establish 
temporary emergency standards of 
eligibility without regard to income and 
other financial resources for disaster 
victims. These temporary standards also 
applied to victims of mechanical 
disasters; for example, situations where 
equipment, such as computers used for 
the production of authorization-to- 
purchose documents, was not operable. 

The Food Stamp Act of 1977. Pub. L. 
95-113.91 Stat. 95a September 29.1977. 
retains the provisions requiring the use 
of emergency standards of eligibility in 
any natural disaster that disrupts 
commercial channels of food 
distribution but deletes the provisions 
permitting such standards for victims of 
mechanical disasters. The House 
Committee Report notes that this latter 
provision was deleted because it did not 
appear to be a necessary one and would 
have been administratively difficult to 
apply (House Report No. 95-464. 95th 
Congress. 1st Session, p. 152). The 1977 
Act also deleted the provision which 
required the disregard of income and 
other financial resources of households 
applying for disaster assistance. The 
theme of the 19 77 Act and its legislative 
history, as it related to disasters, was 
that the Program must adequately meet 
the food needs of disaster victims but 
must also do a more effective job of 
ensuring that only needy victims ore 
served. 

Since the passage of the 1977 Act. the 
Department has tightened disaster food 
stamp operations substantially. 

Effective screening techniques have 
been used in a number of disasters, such 
as In Alabama and Mississippi following 
Hurricane Frederick in 1979 and In 
Grand Island. Nebraska following a 
tornado in 1980. 

Nevertheless, there is a need for a 
formal amendment of the food stamp 
regulations governing disasters to 
establish and codify systematic 
procedures for disaster situations. These 
proposals build upon the Department's 
experience in tightening and improving 
disaster operations in recent years. The 
proposals apply both to major disasters 
that are Presidentially declared (under 
the authority of the Disaster Relief Act 
of 1974) and to other disasters where a 
disaster declaration is made under the 
authority of the Food Stamp Act of 1977. 
The proposals would, in nearly all 
circumstances, apply a single set of 
rules to both types of disaster 
declarations 










In reviewing these regulations, 
commenters should keep two basic 
points in mind. First, these regulations 
make a shift in the purpose of disaster 
food stamp issuance. The 1964 Act 
required that disaster victims be eligible 
for emergency food stamps without 
regard to income and resources. As a 
result, the Food Stamp Program was 
available as a general form of disaster 
aid to stricken areas. The 1977 Act 
deleted this requirement, and left to the 
Department’s discretion the issue of 
establishing eligibility standards for 
disaster victims. The eligibility 
standards set forth in these proposals 
are, in some respects, more restrictive 
than those governing the regular Food 
Stamp Program. The underlying concept 
of this proposal is to limit the issuance 
of disaster food stamps to those 
individuals facing emergency situations. 

Tliis leads to the second key issue 
underlying these regulations. These 
proposals assume that the regular Food 
Stomp Program will continue to operate 
during the disaster. Rather than operate 
a large disaster Food Stamp Program 
which. In large part, replaces the regular 
Food Stamp Program and for which a 
significant proportion of the population 
in a stricken area might be eligible (as 
could have occurred in the past), these 
new rules envision a restricted disaster 
Food Stamp Program that operates 
alongside the regular Program. For 
example, persons who had been laid off 
shortly before the disaster and are 
eligible for the regular Food Stamp 
Program might, under these rules, be 
ineligible for disaster food stamps. Such 
persons would, under these proposals, 
still be able to apply and be processed 
for the regular Food Stamp Program 
during the disaster. 

This shift in the nature of the disaster 
Food Stamp Program should reduce both 
food stamp costs and the potential for 
error and abuse during disasters. Fewer 
persons will be eligible for and receive 
emergency food stamps. In addition, 
since some new applicants will continue 
to apply for the regular rather than the 
disaster Food Stamp Program, they will 
be subject to more extensive verification 
procedures. 

The proposed rule also is designed to 
increase advance planning for disasters 
at the Federal. State and local levels. 
Planning should produce more efficient 
food stamp operations during a disaster. 
This can result in better service for 
those in legitimate need and in reduced 
errors and management problems. 

The proposal also requires the 
evaluation and auditing of disaster 
activities after disaster food stamp 
issuance has been completed. These 
provisions are designed to identify 


weaknesses in Program operations so 
that corrective actions can prevent or 
minimize their occurrence in the future. 

Implementation and Submission of State 
Disaster Plans 

A State Disaster Plan, which would be 
an attachment to the State Plan of 
Operation, would be submitted to FNS 
within 120 days of publication of final 
rules. FNS would approve or deny the 
plan or request additional information 
within 30 days of receipt. The plan 
would include the identification of key 
contact persons involved in 
coordination of overall disaster relief 
activities at the Federal and State levels 
and in the principal private disaster 
relief agencies in the State: 
identification of which responsibilities 
will be borne by the local project area 
and which by State level officials in the 
event of a disaster, the designation of a 
State food stamp disaster coordinator, 
procedures to identify and prevent 
duplicate disaster food stamp issuance: 
and plans for post-disaster audit 
activity. 

The purpose of this Plan is to ensure 
that necessary advance preparations are 
made. As recently issued final 
regulations on the State Plan of 
Operations make clear, the Disaster 
Plan would not necessarily have to be 
redone each year. The State agency 
would be required each year, as part of 
its State Plan submittal process, to 
review the existing Disaster Plan, 
update any parts that were no longer 
current, and submit any necessary 
updates to FNS along with a 
certification that all parts not updated 
have been reviewed and are still 
current. This means that much of the 
State agency work in designing and 
writing the Disaster Plan can be on a 
one-time basis. 

The Plan would not encompass all 
necessary State planning activities. 
Other advance planning by State 
agencies is also needed to ensure 
efficient food stamp operations in the 
event of a disaster, but the Department 
does not believe ft necessary for State 
agencies to submit material on other 
disaster planning activities as a formal 
part of the State Plan. Instead, the 
proposed rules require thot State 
agencies develop procedures for such 
tasks as determining the geographical 
boundaries of the disaster area, 
coordinating with other agencies, and 
informing the public during a disaster 
about the disaster food stamp 
procedures and requirements. These 
procedures would be subject to review 
during the annual FNS review of State 
agency operations rather than attached 
to the State Plan. 


Application Forms 

The Department is developing a 
special application form for temporary 
emergency food stamp assistance during 
disasters. Slate agencies would be 
allowed to print State forms using the 
FNS-designed format or submit their 
own application form to FNS for 
approval. State-designed application 
forms would, at a minimum, have to 
include the information required by 
5 280.7(c)(1) in this proposed rule, which 
is necessary to make the eligibility 
determinations prescribed by this rule. 

In addition. State agencies would be 
allowed to request social security 
numbers (SSN). although a household 
could not be denied benefits solely for 
failure to provide an SSN. The 
Department would encourage those 
State agencies that design their own 
forms to design them so that they sene 
as applications, worksheets, and 
issuance documents. The Department 
also encourages State agencies to keep 
the disaster application short and 
simple. These forms would have to be 
available for use within 180 days after 
publication of finaj rules. 

Disaster Tosk Force 

Section 5(h) of the Food Stamp Act ol 
1977 directs the Secretary to establish a 
food stamp disaster task force to assist 
Slate agencies in implementing and 
operating the disaster program. The Act 
further provides that this disaster task 
force shall be available to go into a 
disaster area and provido direct 
assistance to State and local officials. In 
accordance with this mandate, two 
groups would be established to provide 
this assistance: An FNS National 
Disaster Task Force and a Regional 
Disaster Task Force. 

The FNS National Disaster Tusk Force 
would assist the Regional Disaster I usk 
Force in coordinating overall Food 
Stamp and Food Distribution Program 
disaster response activities and 
expedite approval of disaster 
designation requests and policy 
clarifications through the normal 
channels. 

The Regional Disaster Task Force 
would serve as the primary coordinator 
for disaster activities, gathering data, 
evaluating the need for emergency 
assistance, and providing Information 
and/or recommendations to the 
National Disaster Task Force. 

The Department is not requiring a 
disaster task force at the State level 
because It believes States should be 
provided flexibility on how to structure 
their disaster food stamp operations 
State agencies should ensure that they 
have appropriate organizational 
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arrangements to respond promptly and 
effectively to disasters, and may wish to 
consider establishing their own State 

Task Force. 

Disaster Declarations 

Section 5(h) of the Food Stamp Act of 
1977 directs that a disaster declaration 
may be issued only when a disaster has 
caused the disruption and subsequent 
restoration of commercial channets of 
food distribution. The Disaster Relief 
Act of 1974 does not contain similar 
conditions. It authorizes the President to 
distribute emergency food stamps 
through the Secretary of Agriculture to 
victims of a Presidentially declared 
mayor disaster. 

This proposed rule would require that 
three conditions be met before disaster 
food stamp assistance could be 
authorized under the Food Stamp Act of 
1977, The conditions are: (1) That 
commercial channels of food 
distribution must have been disrupted; 

(2) that channels of food distribution 
must have been restored; and (3) that 
the normal, ongoing Food Stamp 
Program is unable to expeditiously 
handle the volume of households 
affected by the disaster and in need of 
emergency food stamp assistance. 

The proposed rule requires that two of 
these conditions be met before disaster 
food stamps will be authorized in areas 
affected by a Presidentially declared 
major disaster. The two conditions are 
that commercial channels of food 
distribution must be available 
(otherwise food stamps would be of no 
use) and that the ongoing Food Stamp 
Program is unable to handle the 
increased number of households needing 
assistance. 

Under the proposed rule, commercial 
channels of food distribution would not 
need to have been disrupted in a 
Presidentially declared major disaster 
area before the disaster assistance 
procedures could be used. It is 
conceivable that such a disaster could 
occur without disrupting normal 
channels of food distribution. However, 
the conditions for a food stamp disaster 
designation would be (except in unusual 
circumstances) the same for major 
disasters declared by the President and 
for other disasters where emergency 
food stamp issuance is authorized under 
the Food Stamp Act of 1977. 

In the event that a more limited 
emergency occurs which does not meet 
these disaster criteria. State agencies 
should be able to meet the needs of 
disaster victims through the regular 

ood Stamp Program. State agencies 
would be encouraged in such 
circumstances to request disaster relief 
agencies that are responding to the 


limited disaster to provide information 
on the ongoing Food Stamp Program and 
to refer potentially eligible households 
to the Program. 

The Department has proposed to 
define a disruption in the commercial 
channels of food distribution to include 
conditions that limit households’ access 
to food outlets as well as the closing and 
reopening of retailer and wholesaler 
concerns. Significantly curtailed 
business hours and impassable roads 
would be considered as evidence of 
disrupted food distribution. 

Current rules are very flexible with 
regard to disaster authorizations. They 
permit authorization periods, i.e., the 
period of time during which disaster 
certification procedures are authorized 
for use, of one week, a half month, 
three-quarters of a month and a full 
month. The current rules also allow 
disaster benefits to be issued to 
households in full month, three-quarter 
month, half month and one-quarter 
month increments. The proposed rules 
modify this approach to simplify 
Program administration. Under the 
proposed rules, separate decisions 
would be made regarding the length of 
the authorization period and the length 
of the benefit period. In the event of a 
disaster, State agencies could request an 
authorization period of from 3 to 30 
days. The Department expects that only 
in unusual circumstances would more 
than 2 weeks be needed. State agencies 
could get extensions to their initially 
approved authorized period. In many 
instances, it may be desirable to request 
an authorization period of 2 weeks and 
get an extension, if necessary, since it 
may not be possible to accurately 
predict, at the onset of a disaster, how 
much time will be needed to process 
households. 

The other decision State agencies and 
FNS would have to make is how long 
the benefit period should be. This 
decision would be limited to either a 
half month or full month. This proposed 
change from four options to two is based 
on our experience that showed that the 
one week and three-quarter month 
options were rarely used and the half¬ 
month and full-month options fit nearly 
all situations. These latter two options 
are also the most feasible 
administratively. 

The way that disaster designations 
would be made under the proposed rules 
would be for State agencies to request 
authorization periods of 3 to 30 days, 
preferably no longer than 2 weeks, and 
half month or full-month benefit periods. 
The determination as to the length of the 
authorization period, which is the length 
of time State agencies can use disaster 
certification procedures, would be based 


on an estimate of the time it will take to 
process all of the households affected by 
the disaster. The length of the benefit 
period, which is the length of time 
corresponding to the portion of the 
allotment to be provided (i.e.. one half 
month and full month), would be based 
on an estimate of how long it will take 
households to return to their normal 
means of support. The authorization and 
benefit periods may be the same or the 
benefit period may be longer than the 
authorization period. The authorization 
period should not be longer than the 
benefit period. 

Extensions of the authorization period 
would be made if the original period 
proves to be too short to process all 
affected households. If the extension 
goes beyond the original benefit period* 
FNS will determine whether those 
households that received disaster 
benefits during the initial authorization 
period can be recertified and receive 
them once again. In most disaster 
situations, however, extensions, should 
not be needed. 

Determination of Household Eligibility 

Given the Congressional mandate to 
“screen out those who have high income 
and resources/* (H.R. Rpt. No. 95-464, 
95th Cong.. 1st Sess.. p. 153) the 
Department has given careful 
consideration to establishing guidelines 
for eligibility that would limit disaster 
eligibility to those households in need of 
emergency assistance (that is, those 
persons affected in such a way that they 
could not meet their own food needs). 
The proposed rule established two 
criteria which households must meet to 
be eligible for disaster food stamps. 

The first criterion is designed to 
restrict eligibility for disaster food 
stamp issuance to those households who 
were adversely affected by the disaster. 
Unless a household had experienced at 
least one of the following expenses, it 
would be automatically ineligible: 
Expenses to repair damage to its home 
or other property essential to the 
household’s employment or self- 
employment; expenses for temporary 
shelter if the household s home is 
uninhabitable or if the household cannot 
reach its home; expenses for moving out 
of an area evacuated due to a disaster 
expenses related to protecting a home or 
business from the effects of a disaster 
(such as expenses for boarding up 
windows in advance of hurricanes); 
expenses due to a disaster-related 
personal injury including funeral and 
burial expenses should a household 
member die as a result of a disaster loss 
or inaccessibility of income due to the 
disaster or inaccessibility of cash 
resources that is expected to last 
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through most of the benefit period. Loss 
or inaccessibility of income involves a 
reduction, termination, or a significant 
delay in receipt of income, due to 
interruption of earnings or of other 
income. This could occur, for example, if 
a household missed work because its 
place of employment closed due to the 
disaster. Cash resources, such as money 
in checking and saving accounts, would 
be inaccessible if. among other things, 
the funds were in a bank or other 
financial Institution that was closed by 
the disaster and was expected to remain 
closed during most or all of the disaster 
benefit period. 

The second criterion is designed to 
screen out those households that, while 
they were adversely affected by the 
disaster, are not in sufficient need to 
warrant emergency food stamp 
issuance. The second standard is that a 
household is eligible for disaster food 
stamps assistance only if the total of its 
take-home pay expected to be received 
during the benefit period, plus available 
cash resources, minus its disaster- 
caused expenses, is less than or equal to 
the maximum food stamp monthly 
income limit (disregarding for the earned 
income deduction) for its household 
size. In computing the maximum food 
stamp maximum income limit, the 
standard deduction and the maximum 
shelter/child care deduction for non- 
elderly or non-disabled households 
would be added to the food stamp net 
income limit for the appropriate 
household size. The medical deduction 
for the elderly and disabled and 
unlimited shelter deduction for the 
elderly and disabled would not be used, 
as these elderly/disabled deductions do 
not have maximums. In addition, the 
earned income deduction would not be 
added because households’ take-home 
pay, rather than their gross income, 
would be compared to this income limit. 
(Take-home pay rather than gross 
income is used in order to expedite 
certifications, as households are more 
likely to know their monthly take-home 
pay than their monthly gross income). 
FNS would supply all State agencies 
with a table showing the appropriate 
income ceiling by household size, so that 
State agencies would not have to 
perform these computations themselves. 
Because this standard requires that 
cash resources be added to income, 
large numbers of households In disaster 
areas would be effectively screened out 
of the disaster program. A modest 
amount of available cash resources 
could disqualify a household. This is in 
keeping with the notion that the disaster 
food stamp program should be limited to 
those with emergency needs. 


In connection with this income/ 
resource test, there is a need to 
determine how income and resources 
are counted, and which expenses are 
allowed to be deducted. Income would 
be counted if it had already been 
received in the disaster benefit period or 
if it is reasonably certain to be received 
during the benefit period. All cash on 
hand and all funds in checking and 
savings accounts would be counted. The 
only exception to this provision would 
be those cash resources that are 
determined to be unavailable to the 
household for most of the disaster 
benefit period. State agencies would 
disregard these inaccessible resources. 

Allowable disaster-related expenses 
would be the same expenses as those 
which would be used to identify a 
household as having been affected by a 
disaster. The allowable expenses would 
be expenses to repair damage to the 
household's home or other property 
essential to employment or self- 
employment; expenses for temporary 
shelter if the household's home is 
uninhabitable or the household cannot 
reach its home; evacuation expenses: 
expenses related to protecting property 
from disaster damage; and expenses due 
to a disaster-related personal injury (or 
death). 

For an expense to be deductible, the 
household has to have paid or expect to 
pay for the expense during the disaster 
benefit period. Simply incurring the 
expense, if the household will nol pay 
for it until after the disaster benefit 
period, would not render the expense 
deductible. In addition, if the household 
has received or reasonably anticipates 
receiving a reimbursement for part of all 
of the expense during the disaster 
benefit period, only the net expense to 
the household would be deductible. (If 
reimbursement were not anticipated 
until after the benefit period ended, the 
full amount of the expense would be 
deductible.) 

Certification periods for persons 
qualifying for disaster would coincide 
with the disaster benefit period declared 
by FNS, If the disaster benefit period 
was a month, income over the full month 
period would be counted, disaster- 
caused expenses that are paid or 
expected to be paid over the full month 
would be deducted, and the food stamp 
monthly maximum income limit for the 
appropriate household size would 
constitute the applicable income/ 
resource limit. 

If the disaster benefit period were for 
a half-month, income over the half¬ 
month period would be counted, 
disaster expenses paid or expected to be 

C aid over the half-month period would 
e deducted, and the income/resource 


limit would be half of the food stamp 
monthly maximum income limit for the 
appropriate household size. 

Regardless of whether the disaster 
benefit period was for a half month or a 
full month, the full amount of accessible 
cash would be counted. 

The State agency would be required 
to ask households to provide estimates 
of total take-home pay. accessible cash 
resources, and allowable disaster 
caused expenses. The State agency 
would not be required to request 
itemization of those items, however, 
because of the need to minimize the 
length and complexity of the application 
process. 

To summarize, a household would 
have to meet these two criteria to 
ualify for emergency food stamps 
urine a disaster. 

1. Tne household has been adversely 
affected by the disaster. 

2. The total of the household's 
currently available income and cash 
resources, after deducting disaster 
related expenses, is less than or equal to 
the food stamp maximum income limit 
for its household size. 

The household would also have to be 
purchasing food and preparing meals 
during the disaster benefit period, and 
would have to have resided at the time 
of the disaster within the geographical 
area authorized for disaster procedures. 

The Department recognizes that these 
eligibility standards ore the heart of this 
proposed rulemaking, and is especially 
interested in comment on this matter. In 
addition, the Department wishes to call 
attention to the fact that section 5(h) of 
the Food Stamp Act of 1977 permits Ibe 
Secretary to establish temporary 
emergency standards for food stamp 
eligibility during a disaster without 
regard to the normal requirements of the 
Administrative Procedures Act (Sec. 553 
of Title 5 of the U.S. Code). This means 
that if an unusual disaster situation 
warranted unique eligibility standards 
that differ from those set forth in this 
rulemaking, the Department could 
establish separate eligibility standards 
for that particular disaster. 

Verification 

This proposed rulemaking adopts a 
verification system, similar to current 
disaster rules, which would emphasis® 
food need and rapid application 
processing. Verification of eligibility 
criteria, with the exception of identity 
and residency in the disaster area, 
would be waived. Verification of both 
identity and residency would be 
required and would normally be 
accomplished through documentary 
evidence provided by the household, 
such as. but not limited to, a driver s 
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license, work or school ID, voter 
registration card or birth certificate. 
Residency in the disaster area could 
also be verified by such means as rent 
receipts and utility bills. The 
Department recognizes that such 
documents can be destroyed or be 
unobtainable in a disaster situation. 
Therefore, the regulations would allow 
verification of residency through sources 
such as telephone books or city 
directories. This rule proposes to allow 
the State agency to use a collateral 
contact as a source of verification when 
the household’s identity and residency 
cannot be verified through documentary 
evidence or when a collateral contact 
would expedite the households' 
certification. Finally, the Department 
recognizes that in some unusual 
situations (such as in the case of a 
household that arrived in the area just 
pnor to the disaster), verification of 
residency may simply not be possible. If, 
despite the efforts of the State agency 
and the household, residency cannot 
readily be verified, the household would 
not be denied for this reason. 

Verification of items other than 
identity and residency would be waived. 
This is necessary for several reasons. In 
a disaster situation, households must be 
served promptly (other provisions of 
these proposed rules mandate same day 
service unless this is impossible). In 
addition, where large numbers of 
households ore adversely affected by a 
disaster, the amount of staff time the 
State agency can make available for 
each case is generally very limited, and 
does not allow for extensive 
verification. However, the application 
for disaster assistance would include a 
description of the civil and criminal 
provisions and penalties for violations 
of the Food Stamp Act and a statement 
that. after the disaster is over, audits 
which include verification will be 
conducted of a sample of households 
(this is discussed in more detail later in 
this preamble). An oral explanation of 
the applicable penalties, and of the fact 
that post-disaster audits will be 
conducted, would be provided during 
the interview as well. 

Processing Standards 

Households applying for disaster 
assistance would be provided same day 
service unless restrictions such as 
curfews make it impossible for the State 
agency to do so. In these situations, 
eligible households would be provided 
an opportunity to participate no later 
than the day following the date of 
application. These standards are 
designed to ensure prompt service to 
households in immediate need due to 
the disaster. 


Fair Hearings 

The question of fair bearings poses a 
troublesome issue. Normal fair hearing 
processing standards do not afford much 
relief to a disaster victim aggrieved by a 
State agency determination to deny it 
disaster food stamp assistance. At the 
same time, however. State agency staff 
are frequently strained to their limits 
during a disaster, and requirements for 
expedited fair hearings would not be 
administratively feasible. 

Therefore, these rules propose that an 
aggrieved household be able to receive 
an immediate supervisory review of the 
determination. Households would still 
have the right to fair hearings in 
addition to the supervisory reviews. 
Requirements for fair hearing processing 
standards would not be altered for 
disaster applicants wishing a fair 
hearing. 

Current Food Stamp Program 
Participants 

Households previously certified under 
the ongoing Food Stamp Program may 
be adversely affected by a disaster. 
These households could suffer a loss of 
income, have their homes damaged, or 
have members injured, just like other 
households. To automatically deny them 
emergency food stamp assistance during 
a disaster would be inequitable. They 
consequently need to be able to apply 
for disaster food stamp assistance on 
the same basis as other households. 

Under these rules, those households 
that participate in the regular Food 
Stamp Program, and who meet the same 
disaster eligibility criteria that all other 
households applying for disaster food 
stamps must satisfy, would be eligible 
for disaster food stamp assistance. 

Those households participating in the 
regular Food Stamp Program that do not 
meet the disaster eligibity criteria (e g., 
food stamp recipients who are not 
adversely affected by the disaster) 
would be ineligible for disaster 
assistance. 

For those households participating in 
the regular Food Stamp Program that 
also qualify for disaster assistance, a 
difficult matter arises. It would be 
desirable to subtract the benefits such 
households have received under the 
regular Food Stamp Program from the 
full disaster allotments they would 
otherwise receive for the same time 
period. However, in a disaster situation 
this could prove extremely difficult 
administratively, and could be highly 
subject to error. Regular food stamp 
certification records may not be readily 
accessible to disaster certification staff, 
and there may not be the necessary staff 
to match these records. Moreover, some 


households may not have received their 
regular ATP or coupon allotment due to 
the disaster. Therefore, these regulations 
propose that households file a statement 
with the State agency indicating 
whether the household currently 
receives food stamp benefits and, if so. 
the amount of those benefits. This 
statement may be verified by by the 
State agency prior to issuance of the 
allotment. 

These regulations propose that when 
applying for a disaster declaration from 
FNS, State agencies would indicate 
whether or not it will be possible for 
them to "factor out" regular food stamp 
benefits for food stamp households that 
also qualify for disaster assistance. The 
State agency would be permitted, with 
FNS approval, to forego efforts to factor 
out regular food stamp benefits if this 
were determined to be the only 
practicable administrative alternative. 

Transition to the Regular Program 

Some households that received 
disaster benefits may subsequently 
apply for and be determined eligible for 
the regular Food Stamp Program. In such 
cases, the disaster certification period 
and the certification period under the 
regular Food Stamp Program could 
overlap. For example, a household could 
be certified for disaster food stamps 
from December 10 to January 10, while 
being certified for the regular program 
effective January 1. In this circumstance, 
there would be a 10-day period that is 
covered by both programs. 

While the Department recognizes (as 
explained above) the potential 
administrative difficulties in attempting 
to "factor out" regular food stamp 
allotments as part of the disaster 
certification process, eliminating 
overlapping benefits for new applicants 
in the regular Food Stamp Program 
should be feasible. Accordingly, these 
rules propose that if a household 
receiving disaster food stamp benefits is 
subsequently determined eligible as a 
new participant in the regular Food 
Stamp Program, and if the certification 
periods overlap, then the portion of the 
disaster benefits that was provided for 
the overlapping period would be 
subtracted from the first normal monthly 
issuance under the regular program. For 
example, in the cose cited above of the 
household certified for disaster 
assistance from December 10 to January 
10 and also certified for the regular Food 
Stamp Program effective (anuary 1, one- 
third of the disaster benefits would be 
subtracted from the regular January food 
stamp issuance. The Department is 
especially interested in comments on 
any administrative issues associated 
with this requirement. 







Accountability 

The proposed rule would mandate a 
post-disaster review of disaster 
certification activities. This would be 
accomplished by having the Slate 
agency select and review a sample of 
cases that had been certified for disaster 
issuance. FNS would determine the 
number of cases to be reviewed for each 
disaster. For cases in the sample, the 
review would: Examine the case data 
and all information on the application; 
determine the household’s eligibility for 
disaster assistance: and ascertain 
whether any errors were made. The 
State agency would have the option of 
performing these reviews through its 
Management Evaluation or Quality 
Control staff, or other State agency staff 
qualified to conduct these reviews. 

The data obtained from these post¬ 
disaster reviews would be used to 
formulate and implement corrective 
action, if warranted, so that disaster 
procedures are made more effective and 
efficient 

In addition, the fact that these audits 
would be conducted would be 
publicized by the State agency during 
disaster operations as a deterrent to 
abuse. Households would also be 
notified during the disaster certification 
interview that these audits would be 
conducted and that households would 
be held liable for any overissuances 
discovered in the course of post-disaster 
audit activities. In recognition of the fact 
that some disaster operations may be 
small and may not justify a post-disaster 
audit (especially if FNS has knowledge 
that disaster operations were relatively 
problem-free). FNS would have the 
authority to waive the requirement for a 
post-disaster audit in individual 
circumstances. Use of this authority by 
FNS would be limited to small scale 
disasters where FNS did not believe that 
an audit would be cost effective. 

Other proposed measures to tighten 
accountability include a requirement 
that State agencies establish controls to 
detect and prevent duplicate food stamp 
disaster issuances, and a requirement 
that disaster food stamp recipients be 
issued ID cards with a disaster 
designation on the card. The ID cards 
would be used to identify recipients in 
retail stores and at food stamp issuance 
points, and would be distinguishable 
from the ID cards issued under the 
ongoing Food Stamp Program so that 
excessive numbers of ID cards would 
not be in use well after the disaster was 
past. 

For the reason set Forth in the 
preamble, it is proposed that Part 280 of 
7 CFR be amended as follows: 


1. Part 260. as added elsewhere in this 
issue, would be revised to read as 
follows: 

PART 280—EMERGENCY FOOD 
STAMP ASSISTANCE FOR VICTIMS OF 
DISASTERS 

Sec- 

280.1 General purpose. 

2802 Delegation for Administration. 

280.3 FNS disaster planning. 

280.4 State agency disaster planning. 

280.5 Disaster declaration procedures. 

280,8 Eligibility for emergency food stiunp 

assistance during disasters. 

280.7 Application processing. 

280.8 Miscellaneous provisions relating to 
household eligibility and benefit levels. 

280.9 Issuance of emergency food coupons. 

280.10 Monitoring post-disaster reviews. 
Authority: Pub. L. 9S-113.91 Slat. 958. (7 

U.S C. 2011-2027) Pub. L 93-288. 88 Stat. 143. 

$ 280.1 General purpose. 

This Part implements Section 409 of 
the Disaster Relief Act of 1974 and the 
temporary emergency provisions of the 
Pood Stamp Act of 1977 in areas where 
the Food Stamp Program is in operation. 
Under the Disaster Relief Act. the 
President is authorized to declare a 
“major disaster” when requested to do 
so by the State or States involved in 
natural disasters. The Secretary of 
Agriculture is also authorized to 
independently evaluate these 
Presidentially declared disasters, when 
requested to do so by the State or States 
involved, to determine if they should 
also be declared disasters for food 
stamp purposes, authorizing distribution 
of emergency food stamps to households 
who are unable to purchase adequate 
amounts of food as a result of the 
disaster. The Secretary of Agriculture 
also has the authority under the Food 
Stamp Act of 1977 to authorize 
emergency food assistance if the 
affected area has not been declared a 
major disaster by the President. The 
Secretary of Agriculture can establish 
temporary emergency standards of 
eligibility for the duration of the 
emergency for victims of a disaster 
which disrupts commercial channels of 
food distribution if the households are in 
need of temporary food assistance and 
if commercial channels of food 
distribution have again become 
available to meet the temporary food 
needs of such households. In areas 
where the Food Stamp Program Is not in 
operation, emergency food assistance 
need in a major disaster will be met as 
provided in regulations governing the 
Food Distribution Program. Part 250. 

( 280.2 Delegation lor Administration. 

(a) Delegation to FNS. By Executive 
Order 11795. the authority provided the 


President under the Disaster Relief Act 
of 1974 to determine the need for 
emergency food stamp assistance has 
been delegated to the Secretary of 
Agriculture. In addition, the Food Stamp 
Act of 1977 delegates to the Secretary 
the authority to establish temporary 
emergency eligibility standards to use 
during disasters. Within the Department, 
such authority is delegated to FNS 
which shall act on behalf of the 
Department in the administration of 
Section 409 of the Disaster Relief Act of 
1974 and the temporary emergency 
provision of the Food Stamp Act of 1977. 
Except as provided in this Part, the 
regulations and procedures governing 
the administration of the Program shall 
remain effective throughout the period 
during which temporary emergency food 
assistance is being made available. 

(b) Delegation to State agencies. The 
State agency shall be responsible for the 
administration of the temporary 
emergency provisions within the State, 
as authorized by FNS, including 
certification of households, issuance of 
emergency food assistance, control and 
accountability of coupons, conducting 
evaluations of disaster operations, end 
submitting accurate and timely reports 
of emergency food assistance issuance. 
Further, the State agency is responsible 
for developing and maintaining a plan of 
operation for disaster situations, subject 
to the standards in i 280.4. 

5 280.3 FNS disaster planning. 

The Food Stamp Act of 1977 directs 
the Secretary to establish a food stamp 
disaster task force to assist States in 
implementing and operating the disaster 
program. The disaster task force shall be 
available to go into a disaster area and 
provide direct assistance to Stale and 
local officials. _ - 

(a) National Disaster Task Force Die 
FNS National Disaster Task Force shall 
assist the Regional Disaster Task Force 
in coordinating overall Food Stamp and 
Food Distribution Program disaster 
response activities and expediting 
approval of disaster designation 
requests and policy clarifications 
through the normal channels. FNS 
Regional offices will provide guidance to 
and coordinate with Federal and State 
disaster agencies directly involved m 
disaster situations. Contact shain^e^ 
maintained between the NationalI Onicc 
of FNS and the National Office of the 
Federal Emergency Management 
Agency (FEMA) and the Regional 
Offices of FEMA and the Regional 
Offices of FNS. The contact should 
include apprising FEMA of State agency 
requests for temporary emergency to' 1 
stamp assistance. FNS disaster 
designations, the number of househo <■ 5 
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assisted, and the food stamp dollar 

value provided. 

(b) Regional Task Force . Each 
Regional Office of FNS shall establish a 
disaster task force. The Regional 
Disaster Task Force shall coordinate 
disaster activities at the State and local 
level, gother data, evaluate the need for 
emergency assistance, and provide 
information and/or recommendations to 
the National Disaster Task Force. It 
shall be responsible for transmitting, 
with evaluation and request for 
concurrence, requests for designation of 
disasters to the National Disaster Task 
Force: mobilizing field and Regional 
assistance as needed: assuring accurate 
reports and monitoring of State agency 
activities: identifying operational 
problems and supplying needs; 
transmitting, with recommendations, 
requests for extension or close-out of 
disaster activities: maintaining State 
contacts and FEMA contacts; 
maintaining Regional disaster response 
plans; and working with the National 
Disaster Task Force on needed policy 
changes. 

$ 280.4 State agency disaster planning. 

(a) Coordination and Liaison. The 
State agency shall establish liaison with 
the individual in the Governor’s Office 
responsible for disaster assistance 
coordination and with the corresponding 
individuals in the Federal Emergency 
‘Management Agency, the Department of 
Housing and Urban Development. Civil 
Defense, the American National Red 
Cross, the Salvation Army, and other 
disaster agencies. These offices can 
alert the State agency to potential 
disasters, provide assessment of 
destruction and the number of victims 
and their needs, and provide other 
assistance during disasters. The State 
agency shall request those disaster 
assistance agencies that have contact 
with households potentially eligible for 
emergency food stamp assistance during 
disasters to provide information on 
disaster eligibility standards and refer 
these households to the disaster food 
stamp program. If the disaster is limited 
in nature and does not meet the criteria 
for disaster designation by FNS, the 
Slate agency shall request disaster relief 
agencies that are providing assistance to 
affected households to provide 
Information on. and refer potentially 
eligible households to. the regular Food 
Stamp Program. 

(b) Disaster P/an. The State agency 
shall prepare and submit to the FNS 
Regional Office for approval, a Disaster 
F un which shall be an attachment to the 
Plan of Operation as provided in $ 272.2. 
The plan shall include: 


(1) The identification of Federal and 
State government officials involved in 
coordination of disaster relief activities 
in the State who will function as key 
contact persons during a disaster, as 
well as the identification of the principal 
private disaster relief agencies in the 
State; 

(2) Identification of local project area 
and State agency responsibilities in the 
event of a disaster. 

(3) The designation of a State agency 
Disaster Coordinator and alternate; 

(4) Procedures to prevent and identify 
duplicate food stamp issuance during a 
disaster; 

(5) Procedures to conduct post¬ 
disaster review activity; and 

(6) A certification that the State 
agency has developed the procedures or 
plans required by paragraph (c) of this 
section. 

(c) Other planning activities. The 
State agency shall undertake further 
planning measures to prepare for a 
possible disaster. The State agency shall 
develop the following procedures or 
plans, which shall be subject to review 
during the annual FNS review of State 
agency administration and operations as 
prescribed under $ 275.3(a): 

(1) Procedures for promptly assessing 
the geographical limits of the areas in 
need of disaster food stamp assistance; 

(2) Procedures for coordinating with 
Federal and State disaster relief 
agencies, local government officials, and 
private disaster relief organizations; 

(3) Procedures for instructing 
caseworkers in implementing and 
operating the disaster Food Stamp 
Program; 

(4) Procedures for informing the public 
during a disaster about the disaster 
procedures, including how to apply for 
benefits, household responsibilities, and 
post-disaster reviews; and 

(5) Procedures for issuing food stamps 
during a disaster. 

(d) Instructions. The State agency 
shall issue instructions and provide 
training to project area offices on the 
handling of disaster assistance 
operations to ensure prior understanding 
of the disaster procedures set forth in 
this Part and prompt action upon 
issuance of a disaster declaration. If it is 
determined that the regular Food Stamp 
Program can meet the food needs of 
households affected by a disaster, 
precluding an emergency disaster 
declaration by FNS. then applicant 
households affected by the disaster 
should be handled in accordance with 
the procedures found in Parts 273 and 
274 of the Food Stamp Program 
Regulations. 


5 280.5 Disaster declaration procedures. 

(a) General Authority. FNS shall 
determine the need for temporary food 
assistance for households which are 
victims of a disaster such as a storm, 
fire, flood, or other catastrophe when 
the conditions are severe enough to 
have both disrupted the commercial 
channels of food distribution, as defined 
in paragraph (b) of this section, and 
have affected a sufficient number of 
households such that the regular Food 
Stamp Program cannot respond to their 
temporary food needs (except that 
where emergency food stamp assistance 
is being provided to victims of a major 
disaster as declared by the President 
under the Disaster Relief Act of 1974, 
commercial channels of food 
distribution need not have been 
disrupted). Prior to a disaster 
determination, commercial channels of 
food distribution must be restored as 
defined in paragraph (b) of this section. 
The area authorized by FNS for 
emergency food coupon issuance may or 
may not have boundaries congruent 
with areas designated as a major 
disaster by the President or with food 
stamp project areas. 

(b) Commercial Channels of Food 
Distribution —(1) Disruption. Any of the 
following conditions shall be considered 
a disruption of commercial channels of 
food distribution for disaster declaration 
purposes provided that the disaster has 
caused one or more of such conditions: 

(1) Severely hampered community 
transportation to retail and wholesale 
food outlets; 

(ii) Closing of retail and wholesale 
food outlets; 

(iii) Significantly hampered delivery of 
commodities to food outlets; 

(iv) Significant shortening of normal 
operating hours of food outlets which 
significantly restricts households' 
normal opportunities to purchase food 
supplies; 

(v) Unusually heavy demand on food 
outlets to the extent that the normal 
opportunity to purchase food is 
significantly hampered due to 
households replacing food supplies 
damaged or destroyed by the disaster 
or 

(vi) Power failure which significantly 
restricts the operation of food outlets. 

(2) Restoration. Commercial channels 
of food distribution shall be considered 
restored when conditions or operations 
have improved to the extent that 
households have reasonable access to 
food outlets. 

(c) Disaster Designation. Conditions 
under which a sufficient number of 
households are affected so as to permit 
a disaster designation include, but are 
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not limited to, one or more of the 
following: 

(1) Damage has been caused of 
sufficient severity and magnitude to 
warrant major disaster assistance under 
the Disaster Relief Act of 1974; 

(2) Federal emergency assistance is 
needed to supplement State and local 
efforts to save lives and protect 
property, public health, and safety: 

(3) Alternative certification and/or 
issuance procedures, physical facilities, 
and/or sites are needed to provide 
service on a mass scale that is beyond 
the capability of normal certification 
and issuance procedures, physical 
facilities, and/or sites; or 

(4) Additional certification and/or 
issuance staff are needed to timely 
handle the volume of applicants, 

(d) Application for FNS Authorization 
to Conduct Emergency Operations . 

When all or part of a food stamp project 
area, as defined in 7 GFR 271.2, has been 
struck by a disaster, there has been a 
disruption and restoration of 
commercial channels of food 
distribution (except that in the event of 
a Presidentially declared major disaster, 
commercial channels of food 
distribution need not have been 
disrupted), and the ongoing Food Stamp 
Program cannot respond to the 
temporary food needs due to the number 
of affected households, the State ugency 
may apply to FNS for authorization to 
implement temporary emergency food 
stamp assistance procedures. This 
application shall be made as soon as 
possible, and may be made informally, 
by telephone or otherwise, to the 
Regional Disaster Task Force as soon as 
the need has been established. 

However, a written application with 
substantiating facts must be submitted 
to FNS as soon after the informal 
application as possible. This application 
must include the following items: 

(1) The date the disaster began; 

(2) A list of the project areas or a 
description of the geographical limits of 
parts of project areas in need of 
assistance; 

(3) A determination that distribution 
of federally donated commodities is or 
is not necessary in any part of the 
disaster area; 

(4) A determination, with 
substantiation, that commercial 
channels of food distribution have been 
disrupted and restored (except that if 
the area has been declared a major 
disaster by the President, only 
substantiation that commercial channels 
of food distribution are available need 
be provided); 

(5) A determination, with 
substantiation, that households residing 
within the affected parts of a project 


area or areas are in need of emergency 
food stamp assistance; 

(6) A determination, with 
substantiation, that the food needs of 
these households cannot be met by the 
ongoing Food Stamp Program; 

(7) An estimate of the numbers of 
eligible households in need of 
assistance; 

(6) An assessment of the availability 
and accessibility of food stamp 
certification and issuance sites in the 
affected area; 

(9) A determination that temporary 
certification and/or issuance 
arrangement are or are not necessary, 
and a description of any such proposed 
arrangements; 

(10) An assessment of the availability 
and accessibility of FNS authorized food 
outlets in the affected area; 

(11) An estimate of how long it will 
take to accept and process applications 
from the victims of the disaster fi.e., the 
estimated length of the authorization 
period); 

(12) A recommendation of how long 
the benefit period should be, either a 
half-month or a full month: 

(13) Whether or not the State agency 
plans to reduce disaster food stamp 
allotments issued to households 
certified under the regular food stamp 
program by the amount of the 
household’s regular monthly food stamp 
allotment, including a description of 
how the State agency plans to 
accomplish this or a justification of why 
it is not administratively practicable; 

(14) Information on the use of a 
disaster relief agency, if any. with which 
the State agency wants to cooperate in 
administering emergency food stamp 
assistance. A disaster relief agency is a 
public or private agency designated by 
the State agency and authorized by FNS 
to perform specified functions in 
connection with certification for and 
distribution of emergency food stamps 
during a disaster. The State 8gency must 
specify the functions which it intends to 
delegate to the disaster relief agency, 
and the specific geographical areas in 
which such functions will be performed 
by the agency: and 

(15) If more than one State agency, 
including Hn Indian tribal organization 
administering the Food Stamp Program, 
have responsibility over the affected 
disaster area, separate applications for 
a disaster authorization must be 
submitted by each agency. However, the 
State agencies involved should 
cooperate closely to minimize the 
possibility of duplicate issuances. 

(e) FNS Authorization—(\) Approval. 
If the State agency application for a 
disaster designation is approved. FNS 
will authorize the State agency to use 


disaster certification end issuance 
procedures set forth in this Part, 
specifying the project areas, or parts of 
project areas, where such procedures 
are authorized. This authorization will 
be made in person or by telephone and 
will be followed by written 
confirmation. 

(2) Denial. U the application is denied 
by FNS. FNS will notify the State agency 
immediately in person or by telephone, 
confirming this in writing. The State 
agency may request FNS to review the 
decision if additional information is 
available to substantiate the request for 
authorization. 

(3) Temporary Certification and 
Issuance Arrangements. FNS approval 
is required of the temporary certification 
and issuance arrangements, if any, 
proposed by the Slate agency in 
applying for a disaster designation. If 
there is a need for the assistance of a 
disaster relief agency in providing 
temporary food assistance during a 
disaster, FNS will authorize the disaster 
relief agency designated by the State 
agency, specifying the functions which It 
may perform in connection with 
certification for and distribution of 
emergency food stamps. 

(4) Period of Authorization, (i) FNS 
will specify the benefit period based on 
an evaluation of the period requested by 
the State agency and on the 
circumstances of the particular disaster. 
This period shall be for either a half * 
month or one month. Authorization for 
an Initial benefit period shall not exceed 
one month. 

(ii) FNS shall authorize a period of 
from 3 to 30 days needed by the State 
agency for processing disaster 
applications. This period may be of • 
shorter duration than the benefit period 
defined in paragraph (e)(4)(i) of this 
section, but it may not exceed the 
benefit_period. 

(Ui) The State agency may apply .to 
FNS for an extension of either or both ol 
these two periods. Such an extension 
may be authorized if FNS determines 
that emergency food stamp assistance is 
necessary beyond the original period or 
that additional time is required by the 
State agency to process disaster 
applications. This request for an 
extension may be made informally, by 
telephone or otherwise, with the 
Regional Disaster Task Force as soon as 
the need has been established 
However, a written request with 
substantiating facts for an extension 
must be submitted to FNS as soon as 
possible after the informal request for 
an extension has been submitted* 

(f) Liaison. In the event of a disaster, 
whether victims arc aided through the 
ongoing Food Stamp Program or disastc 
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procedures. Stale agency liaison with 
the Federal Emergency Management 
Agency (FEMA) and disaster assistance 
agencies is essential to ensure the 
prompt distribution of food stamps to all 
eligible disaster victims, if the affected 
area is declared a major disaster by the 
President, the State agency shall 
cooperate with the Federal Coordinating 
Officer (FCO) of FEMA and the State 
Coordinating Officer. The FCO shall be 
contacted by FNS before a 
determination of the need for temporary 
emergency food stamp assistance is 
made in order to coordinate effectively 
regarding the designation of an area as 
in need of emergency food stamp 
assistance and the establishment of food 
stamp certification and issuance points. 
Initial planning should include, to the 
maximum extent practicable, the 
location of certification and/or issuance 
services at any FEMA one-step centers 
that are established. 

$ 2S0.6 Eligibility for emergency food 
stamp assistance during disasters. 

(a) To be eligible for emergency food 
stamp assistance during a disaster, a 
household must meet aU of the following 

criteria: 

(1) At the time the disaster struck, the 
household shall have been residing 
within the geographical area authorized 
for disaster procedures. Such a 
household may be certified for disaster 
issuance even though it presently is 
occupying temporary accommodations 
outside of the disaster area (although it 
would need to come to the certification 
site to be certified for disaster food 
stamp assistance). 

(2) The household will purchase food 
and prepare meals during the disaster 
benefit period. A household residing in a 
temporary shelter which is providing all 
its meats shall be ineligible. 

(3) The household has experienced at 
least one of the following adverse 
effects of the disaster, loss or 
ina<xessibility of income; inaccessibility 
of liquid resources; or disaster related 
expenses. 

(i) Loss or inaccessibility of income 
involves a reduction or termination of 
income or a significant delay in receipt 
of income. This could occur, for 
example, if a disaster has caused a 
place of employment to close or reduce 
lls W01 * days, if pay checks or other 
payments are lost or destroyed or if 

* s « significant delay in the 
•ssuance of paychecks or other 
payments, it could also occur if the work 
location is inaccessible due to the 
disaster. 

(ii) Inaccessibility of liquid resources 
includes situations in which the 
nnancmi institutions in which the 


household has its resources are 
expected to be closed due to the disaster 
for most of the disaster benefit period, 
or the household is otherwise unable to 
reach its cash resources and is not 
expected to be able to reach its 
resources for most of the disaster 
benefit period. 

(iii) Disaster related expenses shall 
include only those circumstances where 
the household has paid or is expected to 
pay during the disaster benefit period 
for one of the following expenses (and 
the household does not expect to receive 
full reimbursement for the entire 
expense during the disaster benefit 
period): expenses to repair damage to 
the household’s home or other property 
essential to the employment or self- 
employment of a household member, 
expenses for temporary shelter if the 
household's home is uninhabitable or 
the household cannot reach its home; 
expenses for moving out of an area 
evacuated due to a disaster; expenses 
related to protecting property from 
disaster damage; medical expenses for 
disaster-related injury to a person who 
was a household member at the time of 
the disaster (including funeral and burial 
expenses in the event of death). Other 
expenses shall not be considered. 

(4) The household's level of take-home 
pay for the disaster benefit period, when 
added to its cash resources (cash on 
hand and accessible funds in checking 
and savings accounts), and when 
disaster-related expenses are deducted 
from this total, is less than or equal to 
the food stamp maximum income limit 
(disregarding the earned income 
deduction) for its household size. The 
maximum income limit shall be 
computed by increasing the food stamp 
net income limit for the appropriate 
household size, as prescribed by 
$ 273.9(a). by the standard deduction 
and the maximum shelter/dependent 
care deduction, for households that do 
not contain an elderly or disabled 
member. (The medical deduction for 
elderly and disabled households, the 
earned income deduction, and the 
unlimited shelter/dependent care 
deduction for elderly and disabled 
households shall not be used in 
computing the maximum gross income 
limit.) FNS shall supply all State 
agencies with tables showing the 
maximum gross income limits by 
household size. 

(i) Take-home pay includes the wages 
a household actually receives after 
taxes and other payroll withholding is 
taken out, the assistance payments or 
other unearned income a household 
receives, and self-employment income 
earned after personal income and social 


security taxes as well as costs of 
producing the self-employment income 
are subtracted. 

(II) Income shall be counted if it has 
already been received in the benefit 
period, or if it is reasonably certain to be 
received during the disaster benefit 
period. 

(iii) All cash resources (cash on hand 
and all funds in savings and checking 
accounts) shall be counted unless the 
State agency determines that such funds 
will be inaccessible to the household for 
most of the disaster benefit period. 

(iv) Allowable disaster-related 
expenses arc expenses to repair damage 
to the household's home or other 
property essential to the employment or 
self-employment of a household 
member expenses for temporary shelter 
if the household's home is uninhabitable 
or the household cannot reach its home; 
expenses from moving out of an area 
evacuated due to a disaster expenses 
related to protecting property from 
disaster damage; and, expenses due to a 
disaster-related personal injury 
(including funeral and burial expenses 
in the event of a death caused by the 
disaster). These expenses are identical 
to the expenses which may be used to 
satisfy subparagraph (3) of this 
paragraph. 

(v) For on expense to be deductible, 
the household must have paid or expect 
to pay for the expense during the 
disaster benefit period. Incurring the 
expense does not render it deductible if 
the household will not pay for it until 
after the disaster benefit period is over. 
If the household has received or is 
reasonably certain to receive a 
reimbursement for all or part of the 
expense during the disaster benefit 
period, then only the net expense to the 
household shall be deductible. If 
reimbursement is expected but it is not 
reasonably certain that it will be 
provided during the disaster benefit 
period, then the full amount of the 
expense shall be deductible. 

(vi) Certification periods shall 
coincide with the disaster benefit 
period. If the benefit period is one 
month, then income over this full month 
period shall be counted, disaster-related 
expenses that are paid or expected to be 
paid over this full month period shall be 
deducted, and the monthly food stamp 
maximum income limit for the 
appropriate household size shall equal 
the disaster eligibility limit. It the 
disaster benefit period is for one half 
month, income over the half-month 
period shall be counted, disaster-related 
expenses paid or expected to be paid 
over this period shall be deducted, and 
the disaster eligibility limit shall be one 
half of the monthly food stamp 
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maximum income limit. For example, if 
FNS declares the disaster benefit period 
to be from the 3rd of November to the 
20th of November, and a household 
applies for disaster assistance on the 
10th of November, the household’s 
certification period shall be from 
November 3rd to 20th and its 
circumstances over this period shall be 
considered. The full amount of cash 
resources shall be counted regardless of 
the length of the disaster benefit period. 

(vii) Applicant households must 
provide estimates of total take-home 
pay, cash resources, and allowable 
•disaster-related expenses. The State 
agency is not required to request 
itemization of individual expenses, or of 
different sources of income or resources. 

(b) FNS may. in certain disaster 
situations where circumstances warrant, 
establish eligibility standards that differ 
from those set forth in paragraph (a) of 
this section. These standards may be 
established without regard to Section 
4(c) of the Food Stamp Act of 1977 or 
Section 553 of Title 5 of the United 
States Code. 

(c) The regular Program shall continue 
to operate during the disaster benefit 
period and shall continue to process 
applications and make eligibility 
determinations in the normal manner in 
accordance with Parts 273 and 274 of the 
Food Stamp Program Regulations. If an 
applicant household does not meet the 
eligibility standards described in 
paragraph (a) of this section, the 
household shall be informed of the 
potential availability of benefits under 
the regular Program. 

§ 280.7 Application processing. 

(a) Certifying Agency. The State 
agency shall determine the eligibility of 
each applicant household for emergency 
food stamp assistance during a disaster. 
State agency certification personnel, as 
well as volunteers and other State 
agency personnel designated by the 
State agency, may determine eligibility 
of affected households. A disaster relief 
agency may also determine the 
eligibility of applicant households. Any 
such disaster relief agency must be 
designated by the State agency and 
approved by FNS. The State agency 
should be flexible In setting up 
certification and issuance points and is 
encouraged to use the disaster relief 
centers established by the Federal 
Emergency Management Agency to the 
greatest extent possible. Other sites may 
be used, including regular certification 
and issuance offices, if accessible to the 
affected population. Alternate issuance 
sites must provide adequate security for 
the storage and issuance of coupons. 


(b) Genera! standards. (1) To apply 
for food stamps under this part, a 
household shall complete and submit a 
short form application, be interviewed, 
and provide limited verification as 
specified in paragraph (g) of this section. 
The State agency may use group 
sessions to initially screen applicant 
households under the eligibility criteria 
referenced in S 280.5, explain household 
rights and responsibilities, and explain 
how to complete an application. 

(2) The State agency shall act 
promptly on all applications. The Stair 
agency shall provide eligible households 
that complete the emergency assistance 
application process an opportunity to 
obtain benefits the same day unless 
restrictions such as curfews make it 
impossible for the State agency to meet 
this standard. In these situations, 
households determined eligible shall be 
provided an opportunity to obtain 
benefits no later than the day following 
the date the application was filed. 

(c) Application Form for Emergency 
Assistance. (1) State agencies may 
cither use an application form designed 
by FNS or their own forms (with prior 
FNS approval). The application for 
temporary emergency assistance shall, 
at a minimum, include: 

(i) The name of the head of the 
household and the members of the 
household, and the permanent and 
temporary address of the household: 

(ii) The total take-home pay of all 
household members which has been 
received in the disaster benefit period or 
which, for households whose Income 
flow has not been significantly 
interrupted by the disaster, is 
reasonably certain to be received during 
the benefit period; 

(ill) A statement as to whether or not 
the household has experienced at least 
one of the following: expenses to repair 
damage to its home or other property 
essential to the household’s employment 
or self-employment; expenses due to a 
disaster-related personal injury or 
death; expenses for temporary shelter if 
the household's house is uninhabitable 
or the household cannot reach its home; 
expenses from moving out of an area 
evacuated due to a disaster, expenses in 
protecting property from disaster 
damage; loss or inaccessibility of 
income: or inaccessibility of cash 
resources that is expected to continue 
for most of the disaster benefit period; 

(iv) A statement as to whether or not 
the household purchases and prepares 
its own meals; 

(v) A statement as to whether or not 
the household's identity and residency 
can be verified; 

(vi) The total actual or estimated 
disaster-related expenses, provided the 


expense has been paid or is expected to 
be paid during the disaster benefit 
period and is not covered by a 
reimbursement which has been received 
or is expected to be received during the 
disaster benefit period; 

(vii) The total amount of cash 
resources (cash on hand and funds in 
checking and savings accounts): 

(vill) A statement as to whether the 
household is currently receiving benefits 
under the Food Stamp Program and. if 
so. the monthly amount of such benefits, 

(ix) A description in understandable 
terms and in prominent and boldface 
lettering of the civil and criminal 
provisions and penalties for violations 
of the Food Stamp Act including 
information concerning post-disaster 
reviews which will determine the 
correctness of disaster certifications: 

(x) The signature of a responsible 
member of the household or authorized 
representative attesting to the fact that 
the information on the application form 
is correct and that the information may 
be verified further in a post-disaster 
review. If a person wishes to act ns an 
authorized representative, he or she 
shall be designated in writing by th»: 
head of household, spouse, or another 
responsible member of the household to 
act on behulf of the household in making 
application for emergency assistance or 
in obtaining or using food stamps; and 

(xi) An authorization section for State 
agency use showing the disposition of 
the application. If approved, the 
application shall indicate the amount of 
the allotment to be issued 

(2) The State agency shall ensure that 
either a supply of application forms or a 
copy suitable for duplication is available 
in each project area at all times. 

(d) Filing an Application. To file an 
application for emergency food stamp 
assistance, a household must submit u 
completed form to a certification site In 
person or through an authorized 
representative. The State agency shall 
document the date the application was 
received. In order to be processed under 
disaster procedures, the household must 
file the application during the period in 
which the State agency has been 
authorized by FNS to occcpt 
applications for disaster food stamp 
assistance. Households wishing to apply 
outside of this period shall be processed 
according to the procedures in Farts 2,- J 
and 274. 

(e) Household Cooperation. To 
determine eligibility, the application 
must be completed and signed, the 
household or its authorized 
representative must be interviewed. »mi 
certain information on the application 
must be verified as required in 
paragraph (g) of this section. If the 
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household refuses to cooperate with the 
State agency in completing this process, 
the application shall be denied at the 
time of refusal. Refusal to cooperate 
shall be as defined in $ 273.2(d). 

Interviews. (1) All applicants shall 
have interviews. The State agency is 
encouraged to use screening techniques 
prior to the interview to identify those 
households which do not meet required 
eligibility criteria such as having been 
adversely affected by the disaster. The 
interview shall be conducted as an 
official discussion of household 
circumstances. However, it shall be 
designed to quickly process the 
application and not impede disaster 
operations. The interview may be 
conducted by State agency certification 
workers, 89 well as by volunteers, and 
other non-State agency personnel (such 
as representatives of an authorized 
disaster relief agency) designated by the 
State agency. The individual 
interviewed may be the head of the 
household, spouse, any other 
responsible member of the' household, or 
an authorized representative. The 
household may be accompanied to the 
interview by anyone of its choice. The 
interviewer shall review the information 
that appears on the application and 
resolve unclear or incomplete 
information with the household. 

(2) The interviewer shall advise the 
household either orally or in writing of 
the disposition of its application, its 
rights and responsibilities, when its 
certification period for emergency 
assistance ends, and of the ongoing 
Food Stamp Program. In addition, the 
interviewer shall orally advise the 
household of the civil and criminal 
provisions and penalties for violations 
of the Food Stamp Act and of the fact 
that the household may be subject to a 
post-disaster review. If the household 
also wishes to file un application for the 
ongoing Program, the interviewer shall 
advise the household either orally or in 
writing of the address and telephone 
number of the appropriate office. The 
State agency shall inform each 
household certified as eligible for 
emergency food stumps of the proper 
use of food stamps. 

Ik) Verification, To expedite the 
certification for emergency assistance. 

Pie State agency shall waive the 
verification required by § 273.2(f) end 
use the procedures specified in this 
paragraph. The applicant's identity and 
residence at the time of the disaster 
shall be verified. Examples of 
acceptable verification which the 
household may provide include, but are 
nL ? '^Ited to. a driver's license, work or 
su'ir.nt ID. voter registration card or 


birth certificate. In addition, residence 
in the disaster area may be verified by 
rent receipts and utility bills. Since these 
documents can be destroyed or 
inaccessible during a disaster, residency 
may also be verified, when necessary, 
through sources such as telephone 
books or city directories. The State 
agency is encouraged to utilize maps 
and transparent overlays with disaster 
boundaries marked to determine if a 
household's residence falls within the 
prescribed boundaries. The State agency 
may use a collateral contact as a source 
of verification if the household's identity 
and residency cannot be verified 
through documentary evidence or if the 
use of a collateral contact would 
expedite the household's certification. In 
some unusual situations (such as in the 
case of a household that arrived in the 
area just prior to the disaster), 
verification of residency may not be 
possible, if in such situations residency 
cannot readily be verified despite the 
efforts of the State agency and the 
household, the household shall not be 
denied for this reason. 

9 280.8 Miscellaneous Provisions Relating 
to Household Eligibility and Benefit Levels. 

(a) Benefit Calculation . Households 
meeting the eligibility criteria in $ 280.6 
shall receive the full coupon allotment 
for their household size as authorized by 
the basis of coupon issuance tables. 
Coupon allotments shall be a half-month 
or full monthly allotment, whichever 
coincides with the disaster benefit 
period. 

(b) Period for Processing 
Applications. No emergency food 
coupon allotments shall be authorized 
after the expiration of the period for 
which the State agency was authorized 
to process and approve applications for 
emergency food stamp issuance. 
However, if an authorization period is 
extended by FNS beyond the original 
designation, and the extension goes 
beyond the end of the original disaster 
benefit period. FNS may authorize the 
State agency to permit certified 
households who have already received 
emergency coupon allotments to apply 
for recertification and receive additional 
coupon allotments for an additional 
benefit period if they still meet the 
disaster eligibility criteria. A household 
applying for recertification must again 
submit on application and be 
interviewed. At recertification, the State 
agency docs not need to re-verify 
identity and residency unless it believes 
these items to be questionable. If an 
extension is granted, the State agency 
shall issue a press release notifying 
households that the disaster 
authorization period has been extended. 


If FNS has authorized households who 
received emergency coupon allotments 
to be recertified, the press release shall 
advise households of where they may 
apply for additional emergency benefits 
and the date by which a household must 
file an application to receive extended 
benefits. The State agency may also 
directly notify currently certified 
households of the continued assistance. 

(c) Certification Notices . The State 
agency shall advise applicant 
households of the disposition of their 
applications, If an application is 
approved, the household shall be 
advised of the amount of the allotment 
and the period the benefits are intended 
to cover. If the appticaiion is denied, the 
State agency shall explain the basi 9 for 
the denial. However, the written 
notification requirements In 5 273.10(g) 
shall be waived. The notifications State 
agencies are required to give to 
applicant households may be given 
orally or in writing at the State agency’s 
discretion. 

(d) Fair Hearings. Households denied 
disaster benefits may request fair 
hearings in accordance with § 273.15. 
Households requesting fair hearings 
shall be offered immediate supervisory 
reviews of their cases due to the time 
that is likely to pass before a fair 
hearing decision can be rendered. The 
supervisory review shall be in addition 
to the fair hearing and shall not replace 
the fair hearing. 

(e) Transition to the Regular Food 
Stamp Program. Households which are 
issued emergency food stamps and 
which are subsequently determined 
eligible as new participants in the 
ongoing Food Stamp Ptogram shall have 
their emergency food stamp benefits 
applied against their benefits under the 
regular Program if the disaster 
certification period and the certification 
period for ongoing benefits overlap. The 
State agency shall calculate the benefits 
to be issued under the regular Program 
as follows: 

(1) The number of days which overlap 
the disaster certification period and the 
certification period for ongoing benefits 
shall be determined. 

(2) Disaster benefits shall be pro-rated 
over the number of days in the disaster 
period to determine disaster benefits 
issued on a daily basis. 

(3) The amount of the coupon 
allotment to be issued under the regular 
Program shall be offset against the 
amount of overlapping disaster benefits 
determined in (2) above. For example, a 
household which has been certified for 
emergency assistance from May 5th 
through |unc 4th and is certified as a 
newly participating household in the 
regular food stamp program for June 
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would have the disaster benefit* for the 
overlapping days (June 1 through 4) 
subtracted from its regular June 
allotment prior to actual issuance. 

(f) Treatment of Households Certified 
Under the Ongoing Food Stamp 
Program. (1) Household currently 
certified for the ongoing Food Stamp 
Program under Part 273 of the Food 
Stamp Program Regulations may also be 
eligible for temporary emergency food 
stamp assistance during disasters. These 
households shall be allowed to apply for 
disaster food stamp assistance and their 
eligibility shall be determined in the 
same manner as would be done for any 
other disaster victim, in accordance with 
§ 280.8. The State^gency shall, to the 
extent practicable, reduce the disaster 
coupon allotment issued to households 
that are currently certified for the 
ongoing Program by the amount of 
regular food stamp benefits issued to the 
same household under the ongoing 
Program for any part of the disaster 
benefit period, except that if the 
household’s food has been damaged by 
the disaster and the household must 
replace the food, then the d*saster 
coupon allotment shall not be reduced 
by the amount of benefits issued under 
the ongoing Program. To the extent that 
it is not practicable to determine, verify 
or otherwise take into account ongoing 
Program benefits, the Slate agency may 
with the approval of FNS. issue full 
disaster coupon allotments to 
households eligible for disaster 
assistance who are certified under the 
ongoing Program without doing so. 

(2) A household which requests a 
replacement for an ATP or coupons that 
it had received under the ongoing 
Program but which were subsequently 
destroyed in the disaster, or for food 
destroyed in the disaster that was 
purchased with coupons issued under 
the ongoing Program, shall be referred to 
the certification office which has 
responsibility for the ongoing Program, 
and shall be handled by the ongoing 
Program in accordance with SS 273.11(g) 
and 274.2(g). However, households shall 
not be given replacements if they have 
received or will receive disaster food 
stamp assistance for the same period. 

(3) Households certified under the 
regular Program procedures who report 
changes as required in { 273.12(a) during 
the application process for emergency 
assistance shall be referred to the 
ongoing Program. The household is 
responsible for reporting the required 
information directly to the office which 
handles its regular case. 

(g) Controls to Minimize Duplicate 
Participation During Disasters. The 
State agency shall develop a system to 
detect duplicate applications for 


disaster food stamp benefits. The 
method developed by the State agency 
may include an exchange of case index 
cards or lists of certified disaster 
households between the appropriate 
certification and issuance sites utilized 
in the disaster operation. The State 
agency may also, to the extent 
practicable, employ computer checks, 
address checks, and telephone calls to 
prevent households from receiving 
duplicate disaster food stamp benefits. 

(h) Identification. The State agency 
shall issue an identification card (ID) 
marked with the word '’disaster” or 
some similar designation to households 
certified for disaster food stamp 
issuance. The ID card will serve to 
identify the household at the issuance 
point or In a retail food store as a 
legitimate food stamp participant. 

$ 280.9 Issuance of Emergency Food 
Coupons. 

(a) Issuance Arrangements. 

Emergency food coupon allotments may 
be issued by the normal procedure in 
effect in a project area if the 
opportunity-to-participate standards in 
§ 280.7(b) can be met. Such issuance 
arrangements may not be practical 
because of the effects of the disaster, 
and the State agency, with FNS 
approval, is encouraged to make 
temporary arrangments during the 
emergency period to facilitate issuance 
to disaster victims. Over-the-counter 
issuance may be the only issuance 
method which may be able to handle the 
volume of applicants and provide same 
day issuance. Any assignment of 
issuance functions shall clearly 
delineate the responsibilities of the 
State agency and issuance agent. The 
State agency remains responsible for 
ensuring that assigned duties are carried 
out in accordance with the issuance 
requirements in Part 274. This includes 
the establishment of controls and 
security procedures to safeguard 
coupons during disaster issuance 
operations. As with normal issuance 
procedures, arrangements for issuance 
of emergency food coupons must permit 
the timely issuance of coupons while 
affording a reasonable degree of coupon 
security. Such temporary arrangements 
shall in no way afreet the accountability 
and liability of the State agency for 
coupons as provided for in Parts 27^and 
276. The State agency shall keep records 
of such emergency participation 
separate form the regular issuance 
documents except for the preparation 
and verification of Form FNS-250, Food 
Coupon Accountability Report, and 
Form FNS-256, Monthly Report of 
Participation and Coupon Issuance. 


(b) Reporting. (1) In every State where 
emergency food stamp assistance is 
authorized, emergency food coupons 
allotments shall be reported and 
accounted for. in the same manner as 
other authorized issuances on Form 
FNS-250. Participation and coupon 
issuances shall be reported on Form- 
256. Further, the State agency shall 
report on Form-292, Report of Coupon 
Issuance for Disaster Relief, the total 
amount of such allotments and the 
number of persons certified for 
emergency food stamp assistance. Form 
FNS-292 shall be submitted to FNS by 
the FNS by the State agency as soon as 
possible but no later than the 45th day 
following the close of the designated 
disaster period. 

(2) The Federal Coordinating Officer 
of the Federal Emergency Management 
Agency shall be provided a report, on as 
needed basis, which includes the 
estimated program cost, project 
approvals for temporary emergency 
assistance, number of applications 
received, number of applications 
approved and the food stamp dollar 
value provided. 

(3) Additional information on 
emergency coupon issuances and 
participation shall be provided to the 
FNS Regional Office upon request. 

9 280.10 Monitoring post-disaster reviews. 

(a) State Agency Responsibility. ( 1 ) 
The State agency shall implement and 
maintain proper controls over the 
certification of disaster victims for 
emergency food stamp assistance while 
disaster operations are in effect. 

(1) Household information shall be 
maintained in an orderly fashion, clearly 
documenting the certification and 
issuance actions by the State agency. 

(ii) Supervisory personnel shall 
closely monitor the disaster program, 
identifying problem areas for immediate 
corrective action. These include, but are 
not limited to. problems with crowd 
control, work flow, physical facilities, 
media information, and prevention of 
multiple issuances. 

(2) The State agency shall conduct a 
post-disaster review of disaster 
certification activities, selecting and 
reviewing a sample of cases certified for 
disaster issuances. FNS will determine 
the number of cases to be reviewed on 
an operation by operation basis. The 
State agency may elect to review 
additional cases. The review of certified 
cases shall include a cose record review; 
an interview with the participant; 
verification of information: a 
determination of eligibility for disaster 
assistance; and an analysis of error. The 
State agency may choose to perform the 
required reviews through the use of 
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Management Evaluation or Quality 
Control Staff, or other State agency 
personnel qualified to conduct these 
reviews. FNS may exempt a State 
agency from the requirement to conduct 
post-di 9 aster reviews in a particular 
area or areas if. due to such factors as 
the limited volume of disaster issuances 
in the area, FNS believes that reviews 
me not warranted. 

(3) The State agency shall utilize the 
case review information to formulate 
and implement corrective action to 
improve disaster certification 
procedures. State agencies shall 
establish claims in accordance with 
§ 273.18 against any household that 
received more disaster assistance than 
it was entitled to receive. The State 
agency shall restore lost benefits to 
households which were caused by an 
error of the State agency as required by 
§ 273 . 17 . 

(b) /TV’S Responsibility. The Regional 
Disaster Task Force shall establish 
procedures for monitoring and 
evaluating disaster operations 
conducted by the State agency. FNS will 
review on-site operations during the 
period authorized for processing 
applications and shall examine the case 
review information and corrective 
action formulated by the State agency. 

(Catalog of Federal Domestic Assistance 
Program. No. 10.551 Food Stamps) 

Dated: January 9.1981. 

Robot! Groenstein, 

Administrator. 

Ooc. « WMI Pil'd l-JDIHI: *45 nm| 
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7 CFR Parts 272, 273, and 274 

(Arndt. No. 1901 

Replacement of Lost or Stolen Food 
Stamp Authorizations, and 
Replacement of Nondelivered, Stolen 
or Destroyed Coupons 

agency: Food and Nutrition Service. 

USDA. 

action: Proposed rulemaking. 

summary: This rulemaking establishes 
procedures under authority of the Food 
Stamp Act 1977, as amended, (Pub. L 
95-113) which would modify current 
rood Stump Program regulations 
regarding the replacement of lost or 
stolen food stamp authorizations 
i A1P s) and nondelivered, stolen, or 
destroyed food coupons. The proposed 
amendments also incorporate new 
Provisions allowing the replacement of 
certain food losses through the issuance 
supplemental benefits. These 
modifications are proposed to reduce 


losses resulting from fraudulent or 
erroneous ATP or coupon replacements. 
date: Comments must be received on or 
before March 30.1981, in order to be 
assured of consideration. After 
reviewing oil comments, the Department 
will publish final regulations. 
address: Comments should be 
submitted to Alberta Frost. Deputy 
Administrator for Family Nutrition 
Programs, Food and Nutrition Service, 
USDA. Washington. D.C.. 20250. All 
written comments will be open to public 
inspection at the office of the Food and 
Nutrition Service during regular 
business hours (8:30 a.m. to 5:00 p.m. 
Monday through Friday) at 500 12th 
Street. SW.. Washington, D.C. Room 098. 
FOR FURTHER INFORMATION CONTACT: 
Larry R. Carnes, Chief. Regulations and 
Policy Section. Program Standards 
Branch. Program Development Division. 
Family Nutrition Programs. Food and 
Nutrition Service. USDA, Washington, 
D.C. 20250: (202) 447-9075. 

The Draft Impact Analysis is 
available on request from the above 
named individual. 

SUPPLEMENTARY INFORMATION: This 
proposed action has been reviewed 
under USDA procWure established in 
Secretary’s Executive Order 12044, and 
has been classified as “not significant". 

The proposal has been reviewed with 
regard to the requirements of Pub. L 90- 
354. Robert Greenstein. Administrator of 
the Food and Nutrition Service, has 
certified that this proposal does not 
have a significant economic impact on a 
substantial number of small entities. The 
provisions control the issuance of 
replacement authorization cards and 
food stamp coupons where 
authorization cards and food stamps are 
reported stolen. lost or destroyed. 
Requirements are not placed on small 
businesses or small organizations. There 
ore requirements proposed on State 
agencies, and to the extent that county 
governments operate the Food Stamp 
Program, some requirements would be 
placed on them. However, the 
requirements, such as limitations on the 
numbers of replacements and the 
circumstances under which 
replacements can be issued, do not have 
a significant economic impact on local 
governments. 

Introduction 

The Department is concerned with 
minimizing possibilities for fraud and 
error in the Food Stamp Program. With 
this in mind, the Department has re¬ 
examined procedures for the 
replacement of ATFs and coupons 
which are lost, stolen or destroyed. 
Given the number and value of 


replacement issuances, and indications 
that abuse has occurred in some areas, 
the Department has decided to propose 
substantial changes in procedures 
governing replacements. 

The Department proposes to authorize 
the replacement of lost, stolen, or 
destroyed ATP’s or coupons within 
limits that restrict opportunities for 
fraud and abuse. This proposed 
rulemaking addresses those restrictions 
by establishing revised policy regarding 
the conditions under which ATP’s and 
coupons may be replaced. 

in developing this proposed rule, the 
Department focused both on ways in 
which replacement issuances could be 
controlled and the development of 
procedures that are responsive to 
instances of true participant need and 
feasible for State agencies. 

Replacement of Lost or Stolen Food 
Stamp Authorizations (ATP’s) 

Background 

As a result of the increased Federal 
involvement in the issuance process 
(since 1974 USDA has paid half of the 
States’ issuance costs) the Food and 
Nutrition Service published Instruction 
734-2: Machine Issuance and 
Authorization to Purchase (ATP) System 
Procedures and Controls. This 
instruction included guidelines for State 
and local agencies to follow when 
issuing over-the-counter ATP’s as 
replacements for ATFs reported lost, 
stolen, or undelivered in the mail. The 
instruction mandated that 
determinations be made that sufficient 
time had elapsed for a normal mail 
delivery to be completed and that the 
household was certified. A signed 
affidavit stating that the original AIT 
would be returned if recovered by the 
household was also required. Finally, 
certification workers were warned to be 
alert for households requesting repeated 
ATP replacement. Consideration was to 
be given to other means of coupon 
delivery after two consecutive reports of 
nondelivery. Regulations issued 
pursuant to the Food Stamp Act of 1977 
did not drastically alter the provisions 
of Instruction 734-2. In addition to those 
noted above, regulations specified that 
the definition of "sufficient time for ATP 
delivery” would not exceed 5 days. 

In recent years the number of 
replacement requests has grown in some 
metropolitan areas. While the intent of 
the regulations regarding replacements 
was to permit participants to get prompt 
assistance, it can be difficult to both 
guarantee immediate replacement and 
provide adequate safeguards to prevent 
duplicate issuance in urban areas with 
massive caseloads. In order to lessen 
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the opportunity for fraud and theft in 
these areas, the Department believes 
that additional safeguards must be built 
into the ATP replacement system. 
Therefore, this proposal would modify 
the regulations as they relate to ATP 
replacement in order to reduce the 
number of stolen and fraudulently 
redeemed ATPs. 

The proposed regulations would 
establish three limitations on the 
issuance of replacement ATP‘s reported 
as lost or stolen prior to receipt: (1) A 
specific timeframe for requesting 
replacements: (2) A specific time period 
for making replacement issuances: and 
(3) A limitation on the number of times 
replacements could be requested by a 
given household prior to initiation of an 
alternate issuance system. The proposal 
also addresses State actions in 
instances where there is documentation 
of fraud. Each of these limitations is 
discussed in greater detail below. 

FNS is currently involved in two 
different alternate ATP issuance 
projects in New York and Pennsylvania 
(Philadelphia and Pittsburgh). In New 
York City, which had a serious ATP 
replacement problem prior to 
implementation of the alternative 
system, a “Rapid Access System'* is 
being tested that provides prompt data 
for use in determining whether a 
participant's request for ATP 
replacement is legitimate. In 
Pennsylvania, the State and the 
Department are testing a project 
involving the direct delivery of ATPs to 
issuance outlets where they will be 
picked up and transacted by 
participants. In the first month of 
operation, there were no replacements 
at all issued in the Pennsylvania test 
districts. In New York City, the number 
of replacements has dropped sharply 
and fraudulent duplicate issuance has 
been severely curtailed. These test 
projects may suggest additional 
approaches to handling replacement 
ATFs. 

Timeframe for Claiming Nonreceipt 

Limitations established in cyrrent 
regulations provide, among other 
conditions, that an ATP replacement 
will only be issued if the original ATP 
loss is reported in the period for which 
the ATP was intended to be used. 

The Department plans to retain this 
requirement. Language is being added to 
clarify that households which are 
scheduled to receive their ATP*s on the 
25th of the month or later will have 20 
days to request replacements. This 20 
day period coincides with the 20 day 
validity period given to ATFs issued 
after the 25th and is considered 
sufficient to allow a participant 


household to realize the loss and request 
a replacement. 

Timeframe for Replacement Issuance 

Current regulations do not specifically 
mandate a definite timeframe for the 
replacement of an ATP reported lost or 
stolen. Aside from the reference to 
ensuring that sufficient time has elapsed 
for delivery, no requirement is 
stipulated. The regulations do state, 
however, that “sufficient time*’ shall not 
exceed 5 days. In some areas, 
replacement is now granted 
immediately, and often without 
investigation as to whether the 
participant has already transacted the 
original ATP. This lack of confirmation 
makes it difficult to detect replacement 
requests that are fraudulent. 

To correct this problem, the 
Department proposes that State 
agencies have up to 10 days to issue 
replacements after a request is made by 
the household. The 10 day period would 
allow the participant in need of 
replacement to receive such 
replacement without undue delay, while 
enhancing the ability of States and/or 
project areas with appropriate systems 
to detect fraudulent and/or erroneous 
duplicate issuance of ATFs by 
ascertaining whether the original ATP 
has been transacted. Ten days should 
give many States or project areas 
without sophisticated systems enough 
time to check whether the original AIT 
has been transacted. 

Initiation of an Alternate Issuance 
System 

Some households have reported that 
they did not receive their ATP several 
times, requesting replacement ATFs on 
each occasion. To forestall the 
possibility of continued loss, whether it 
stems from repeated theft of the 
household’s ATP or from fraud, the 
Department is proposing that an 
alternate ATP delivery system be 
employed for a particular household 
after a second replacement request is 
mude within a 6 month period by that 
household. This would allow 
participants an opportunity to obtain 
replacements when the need arises, yet 
control duplicate issuances through the 
use of an alternate issuance system such 
as direct pickup or certified mail. A 
single loss could result from an isolated 
Incident, but two losses in this 6 month 
period would indicate the need for an 
alternate ATP delivery system. The 
State agency would keep the household 
on the alternate issuance system for the 
length of time the State agency 
determines to be necessary. The Stale 
agency could return the household to the 
regular issuance system when it found 


that the circumstances leading lo the 
losses had changed and the risk of loss 
had lessened. 

Replacement of ATP’s 

As noted above it is a goal of this 
rulemaking to initiate new provisions for 
building additional safeguards into the 
ATP replacement system. ATP 
replacement is addressed in two 
categories. l.e„ ATP replacement for 
losses occurring prior to receipt and 
replacement for ATFs which are stolen 
or destroyed after receipt The 
Department recognizes that households 
have littlctontrol over the nondelivery 
of mail and that nonreceipt of an ATP or 
coupons creates hardships. 

The Department believes losses of 
ATFs after receipt by the household 
through theft or destruction are subject 
to greater control by the household and 
should be infrequent. Accordinlgy. these 
rules propose specific limits on the 
number of times ATFs or coupons may 
be replaced when they have been stolen 
or destroyed after reccipL The 
Department proposes that a household 
be entitled to receive only one 
replacement in any 6 month period for 
either ATFs or coupons destroyed or 
stolen subsequent to receipt. In this 
proposal the Department has limited the 
opportunity for overissuances while 
providing relief to certain participants 
who suffer actual losses. The rules also 
propose that there be no replacement for 
ATFs or coupons misplaced or lost after 
receipt. The Department believes it is 
the responsibility of each household ;o 
avoid simply misplacing or losing ATPs 
or coupons. Current rules are silent on 
the issue of ATFs misplaced or lost 
after receipt. The Department is 
especially interested in comment on this 
matter. 

Action in Instances Where There Is 
Documentation Indicating Fraud 

The Department is proposing new 
procedures to be used by State agencies 
in those instances of reported loss 
where fraud is suspected. The first 
procedure would require States to 
withhold a replacement ATP when the 
State has documentation indicating that 
the replacement request is invalid, Phi* 
approach is dependent on a “front end 
capability to detect fraud such as the 
ability to verify thut the original ATP 
has been transacted by the household 
rather than stolen or lost in the mail. r»r 
States without this capability, 
replacement ATFs would be issued 
upon request if the household signs n 
statement attesting to the loss. T he 
statement would warn the household o 
the legal consequences of intentionally 
misstating the facts. States would 
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continue to be required to determine the 
cause of overissuances and to seek to 
recoup or otherwise recover losses 
resulting from fraud on the part of the 
household. This approach requires 
reliance on post-issuance activities 
currently in effect including 
reconciliation, fraud hearings systems, 
and claims processing systems. 

Replacement of Nondelivared. Stolen or 
Destroyed Coupons 

For purposes of replacement, coupon 
losses have generally been divided into 
two categories. The first category covers 
those coupons which are lost in the mail 
prior to household receipt. Such coupons 
have generally been replaced on * 
request, with the household stating that 
it would return the original issuance 
should it be received. The regulations 
implementing the 1977 Act attempted to 
tighten up this replacement policy by 
requiring States to use an alternative 
delivery system for those households 
reporting two consecutive mail issuance 
losses. 

The second category covers those lost 
subsequent to household receipt. Prior to 
the 1977 Act such coupon losses were 
regarded as an individual disaster or 
casualty loss. In determining the basis of 
issuance for the replacement allotment, 
the previous purchase requirement was 
considered a hardship or “unusual 
expense'* deduction from household 
income. 

The Department expanded this rule in 
the Food Stamp Certification Handbook 
(FNS-73&-1) to cover food coupons or 
foods purchased with coupons which 
were lost, stolen, or destroyed in an 
individual disaster. The household could 
request a second allotment of coupons 
during the month in which the mishap 
occurred. After verification of the 
reported loss, the eligibility worker 
could process the replacement. 

The October 17.1978. rulemaking (43 
FR -97864) which promulgated provisions 
of the Food Stamp Act of 1977 tightened 
these procedures by requiring a police 
report to verify the theft of coupons, by 
allowing replacement only for stolen or 
destroyed coupons, by not replacing 
coupons lost or misplaced by the 
Household. and by removing the 
provision related to food replacement. 

Nevertheless, the Department is 
cuntemed over continued coupon losses 
and believes further restrictions are 
necessary to reduce mail theft losses 
and to reduce the potential for 
fraudulent replacement requests. The 
proposed rulemaking, therefore, would 
•*mit those circumstances and 
conditions under which replacement 
coupon issuances can be obtained. 


The basic limitations related to the 
time period for requesting a replacement 
based on nonreccipt, the timeframe for 
replacement issuance, and the use of an 
alternate issuance system which are 
proposed for ATP replacements are also 
proposed for coupons lost in the mail 
prior to receipt. Additionally, this 
proposed rulemaking contains new 
safeguards regarding requests for 
replacement of coupons reported stolen 
or destroyed subsequent to receipt. 

Replacement issuance procedures arc 
proposed to provide some relief 
regarding personal disasters, such as a 
fire loss, which eliminate a household's 
food supply. Each of these provisions is 
discussed in detail below. 

Coupons Lost in the Mail Prior to 
Receipt 

The proposed rules would establish 
procedures for coupons lost in the mail 
prior to receipt that parallel those 
proposed for ATFs lost or stolen prior 
to receipt. The State agency would have 
up to 10 days after the report of 
nonreceipt to replace the coupons, 
although the State would be required to 
replace coupons more promptly if it had 
determined that sufficient time had 
elapsed for delivery and it had also 
completed the other required actions to 
check, to the extent possible, on the 
validity of the replacement request. In 
addition, if a household reported 
nonreceipt twice in a 8 month period, 
the State agency would be required to 
institute an alternate issuance system 
for that household, such as the use of 
certified mail. Households would he 
required to report the nonreceipt in the 
month in which the coupons were 
intended to be used. 

Coupons Stolen or Destroyed After 
Receipt 

The proposed rules contain additional 
safeguards to protect against households 
inaccurately reporting that their coupons 
have been stolen. These safeguards 
parallel those proposed when 
households report the theft of an ATP 
after receipt. 

The Department is proposing that 
replacements of either coupons or ATFs 
reported as stolen after receipt be made 
only once during a 6 month period. The 
Department believes this limitation 
strikes on equitable balance between 
attempting to discourage households 
from making frequent, unwarranted 
requests for such replacement and the 
need to serve households experiencing 
actual losses. Coupons lost or misplaced 
uftcr delivery would not be replaced as 
the Department believes it is the 
responsibility of each household to 
avoid misplacing coupons and a matter 


over which the household has complete 
control. Moreover, the replacement of 
coupons based solely on a statement by 
a household that its original allotment 
has been lost or misplaced leaves the 
program particularly vulnerable to 
abuse because no effective method 
exists to detect whether the household 
has used the original allotments. 

One exception to this policy has been 
proposed. To compensate households 
experiencing an individual household 
disaster (e.g., fire, not theft) which can 
be verified, additional replacement 
allotments could be issued. This 
approach is adopted because the 
household disasters are capable of 
verification. Also, the number of 
instances in which additional 
replacements are needed for recurrent 
disasters affecting the same household 
are expected to be minimal. 

Additionally, the proposed rules 
require that a household requesting a 
replacement of coupons or of an ATP 
due to either theft or destruction after 
receipt must make the request within 10 
days after the loss. A household should 
know immediately that it has suffered 
such a coupon or ATP loss. This is 
different from coupons or ATFs lost in 
the mail prior to receipt. Mail deliveries 
can he delayed, and a household may 
not know for some time that its ATP or 
coupons have been lost or stolen in the 
mail. Tire 10 day limit on requests for 
coupons and ATFs stolen or destroyed 
after receipt increases the likelihoood 
that the replacement requests are 
legitimate. 

A final issue concerns the current 
requirement for verification, prior to 
issuing a replacement for coupons stolen 
after receipt, that a police report has 
been filed by the victim. The 
Department has learned of instances 
where the police have refused to release 
such reports. While the proposed rules 
do not alter this requirement, the 
Department solicits comments and 
recommendations for possible alternate 
verification criteria of such reported 
thefts. 

Replacement of Food Losses 

As discussed briefly above. Federal 
guidelines under the 1964 Act provided 
for the replacement of foods which were 
bought with coupons where the food 
was lost, stolen or destroyed. This 
provision was deleted from regulations 
implementing the 1977 Act to minimize 
administrative burdens. Since that 
decision, the Department has received 
numerous requests from State agencies 
and individuals to again provide 
replacement food stamp allotment for 
lost food. These proposed regulations 
provide for a limited reinstitution of 
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such a policy. To reduce the potential 
for fraud and abuse, the replacement 
provision is restricted to food losses 
resulting from a disaster affecting the 
household. 

The Department is proposing that 
replacement must be requested within 
10 days of the disaster, that the State 
agency have 10 days to make 
replacement and that the replacement 
not exceed the household's current 
monthly allotment. Verification of the 
disaster must be provided. While no 
new verification requirements are 
stated, comments are invited concerning 
the degree of verification that should be 
required and specific types of 
verification which may be of value in 
such situations. 

The Department believes that there is 
a need for this type of replacement 
provision to take into consideration 
individual household disasters as well 
as natural disasters affecting more than 
ooe household. However, in cases where 
FNS has issued a disaster declaration 
and the household is otherwise eligible 
for emergency food stamp benefits 
under Part 280 of the regulations, this 
provision for replacement of food losses 
would not apply. 

Implementation 

The Department proposes that State 
agencies implement the procedures 
relating to replacement of lost or stolen 
food stamp authorizations and 
replacement of nondelivered, stolen or 
destroyed coupons no later than the first 
of the month 120 days following the date 
the final regulations are published. 

States would be permitted, however, to 
implement these rules eariier. 

Therefore, the Department proposes 
that 7 CFR Parts 272. 273. and 274 be 
amended as follows: 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

1. In $ 272.1. subparagraph (29) is 
being added to paragraph (g) in 
numerical order to read as follows: 

$ 272.1 General terms and conditions. 

• • • • • 

(gl Implementation 0 * # 

I 4 • • • 

(29) Amendment 190. Slate agencies 
shall implement these regulations no 
later than the first of the month 120 days 
following publication of final 
regulations. 

PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 

2. In S 273.11. paragraph (g)(1) is 
revised and a new subparagraph (3) is 


added to (g). The revision and addition 
read as follows: 

5 273.11 Action on households with 
special circumstances. 

• • • • • 

(g) Households requesting 
replacement allotments or ATP's —(1) 
Coupons or A TP s that have been stolen 
or destroyed after receipt A household 
may request replacement for that 
portion of its allotment, not to exceed 
one month's food stamp allotment or for 
an ATP. which it had received but which 
was subsequently destroyed in a 
household disaster such as a fire or 
flood, or which was subsequently stolen. 
Replacements of coupons or ATP's lost 
or stolen in the mail prior to receipt are 
handled under $ 274.2(h) and $ 274.3(c). 

(i) To qualify for a replacement the 
household shall report the theft or 
destruction to the local food stamp 
office within 10 days of the incident and 
sign a statement at the food stamp office 
(a) attesting to the theft or destruction of 
the household’s food stamps or ATP, (B) 
staling that the original ATP or coupons 
will be returned to the State agency if 
recovered by the household, and (C) 
stating that the household is aware of 
the penalties for intentional 
misrepresentation of the facts. The 
statement shall be retained in the 
casefiic. In the case of theft of coupons, 
the household shall also report the theft 
to the local police department and 
provide to the State agency a copy of the 
police report or sufficient information to 
allow the State agency to verify that the 
theft was reported to the police. 

(ii) Upon receiving a request for 
replacement of coupons or an ATP 
reported as stolen or destroyed in an 
individual household disaster, the State 
agency shall verify the theft or disaster 
and issue replacement coupons or a 
replacement ATP. if warranted, within 
10 days of receipt of the request. The 
State agency shall indicate in the 
casefite that a replacement has been 
provided. The State agency shall 
examine the casefile for notation of 
previous requests by the household for 
replacement of coupons or an ATP 
reported stolen subsequent to receipt. 
Replacement of coupons or an ATP 
reported as stolen subsequent to receipt 
shall be made only once in a 6 month 
period. If, in the previous 5 months, the 
household has been issued a 
replacement for either coupons or an 
ATP reported as stolen subsequent to 
receipt, than replacement shall be 
denied. This limit does not apply to 
replacement issuances of coupons or 
ATP's when a household has requested 
replacement of coupons reported as 


destroyed due to a verified household 
disaster. 

(iii) The State agency shall authorize 
the issuance of u replacement ATP only 
if the ATP was valid when issued and if 
it has been reported lost or stolen in the 
period of its intended use (for ATP's 
issued after the 25th of the month, the 
period intended for their use is 20 days 
from their issuance). The State agency 
shall also determine, to the maximum 
extent practicable, the legitimacy of the 
request for replacement of the lost or 
stolen ATP (through such means as 
determining whether the original ATP 
has been transacted, and. if so. whether 
the signature on the original ATP 
matches that on the request for 
replacement). The State agency has 10 
days to establish these facts, as the 
replacement. If warranted, must be 
issued within 10 days. 

(iv) In cases in which an ATP 
replacement is requested, but 
documentation exists substantiating that 
the request for replacement is 
fraudulent, replacement of the ATP shall 
be denied or delayed. However, in that 
event the household shall be informed of 
its right to a fair hearing to contest the 
denial or delay of the ATP. The denial 
or delay of the replacement ATP shall 
remain in effect pending the hearing 
decision. The State agency may combine 
the fair hearing with a fraud hearing in 
accordance with § 273.18(d)(1). To deny 
or delay a replacement, the State agency 
must have documentation substantiating 
fraud, such as a match between the 
signature on the original ATP that had 
been transacted and the signature on the 
replacement request. Fraud could also 
be indicated where the issuing agent has 
noted the recipient's correct food stamp 
identification number (unless the 
household reports that its ID was stolen) 
on an original ATP that has been 
transacted. 

(v) Replacement ATP’s or replacement 
coupons which are stolen shall not be 
replaced. 

(vi) The State agency shall not issue •» 
replacement allotment or replacement 
AIT to a household which reports that 
its coupons or ATP were lost or 
misplaced after being received. 

(vii) Except as provided for in Part 
280. where FNS has issued a disaster 
declaration and the household is eligible 
for emergency food stamp benefits, the 
household shall not receive both the 
disaster allotment and a replacement 
allotment under this provision 

• • • • • 

(3) Replacement of food destroyed in 
a disaster. In cases in which food 
purchased with food stamps is 
destroyed in a disaster affecting a 
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participating household, that household 
may he eligible for replacement of the 
actual value of loss, not to exceed one 
month's food stamp allotment, if the loss 
is retried within 10 days and the 
household can provide verification of 
the loss. The State agency shall provide 
an allotment replacement, or an 
opportunity to obtain an allotment 
replacement, within 10 days of the 
reported loss. This provision shall apply 
in cases of an individual household 
disaster as well as in natural disasters 
affecting more than one household. 
However, in cases where FNS has 
issued a disaster declaration and the 
household is otherwise eligible for 
emergency food stamp benefits under 
Part 2H0. the household shall not receive 
both the disaster allotment and a 
replacement allotment under this 
provision. 

PART 274-ISSUANCE AND USE OF 
FOOD COUPONS 

3. In 5 274.2: 

(a) Paragraphs (e)(5) and (g)(1) are 

revised. 

(b) paragraph (g)(3) is removed, 

(l) paragraph (g)(4) is redesignated 

tg}(3). and 

(d) paragraph (h) is designated as 
paragraph (i) and a new paragraph (h) is 
added. The changes read as follows: 

§ 274 2 Issuance systems. 

* • • a * 

[e) ATP Issuance' ' ' 

(5) The State agency shall mail the 
AIT to the household in a first class 
nonforwarding envelope, except when 
the ATP is handled as specified in 
paragraphs (g) or (h) of this section. The 
Slate agency may also use certified mail 
for ATP delivery, and shall use an 
alternate method of ATP delivery for 
households which report two losses of 
ATP s through the mail within a 6 month 
period: 

• • • • • 

(gl Expedited Service. (1) The State 
agency shall manually prepare and issue 
ATPs at the local level if necessary to 
provide an opportunity to participate to 
households certified on an expedited 
service basis in accordance with 
§ 273.2(i), to comply with the processing 
standards for initial and recertification 
and for action on reported changes. To 
minimize the possibility of misuse of 
manuully prepared ATP's, the State 
tffiency shall: 

• • • • • 

(h) Replacement of an ATP lost or 
stolen in the mail prior to receipt (1) 

1 he Stale agency shall issue an 
emergency replacement ATP only if the 
AT P is reported lost or stolen in the 


period of its intended use. For ATP's 
issued after the 25lh of the month, the 
period intended for their use is 20 days 
from their issuance. Replacements of 
ATP's stolen or destroyed after receipt 
are handled under $ 273.11(g)(1). 

(i) The State agency shall authorize 
the issuance of a replacement ATP only 
if the ATT was valid when issued and if 
it has been reported lost or stolen in the 
period of its intended use. The State 
agency shall also determine, to the 
maximum extent practicable, the 
legitimacy of the request for 
replacement of the lost or stolen ATP 
(through such means as determining 
whether the original AT P has been 
transacted, and if so. whether the 
signature on the original ATT matches 
that on the replacement). The State 
agency has 10 days to establish these 
fncts and issue the replacement. 

(ii) To obtain a replacement ATP the 
participant must sign a statement stating 
that the original ATP will be returned to 
the State agency if recovered by the 
household and that the household is 
aware of the penalties for intentional 
misrepresentation of the facts. The 
statement shall be filed in the casefilc. 

(iii) Replacement ATP's which are 
stolen shall not be replaced. 

(iv) After two requests for 
replacement of ATP's reported as 
nondelivered in a 6 month period, the 
State agency shall issue benefits to that 
household under an alternate issuance 
system. The State agency shall keep the 
household on the alternate issuance 
system for the length of time the State 
agency determines to be necessary*. The 
State agency may return the household 
to the regular issuance system if the 
State agency finds that the 
circumstances leading to the loss have 
changed and the risk of loss has 
lessened 

(v) On at least a monthly basis the 
State agency shall provide a list of all 
ATP's reported as lost or stolen from the 
mail to the appropriate Postal Inspection 
Service. The State agency should assist 
the Postal service during the 
investigation and shall, upon request, 
supply the Service with a facsimile of 
the original and replacement ATP’s and 
a copy of the nonreceipt statement. The 
State agency shall advise the Service if 
the original ATT is transacted. 

(2) In cases in which documentation 
exists that the request for replacement is 
fradulent. replacement of the ATP shall 
be denied or delayed. However, the 
household shall be informed of its right 
to a fair hearing to contest the denial or 
delay of the ATT. The denial or delay of 
the replacement ATP shall remain in 
effect pending the hearing decision. The 
State agency may combine the fair 


hearing with a fraud hearing, in 
accordance with S 273.16(d)(1). To deny 
or delay a replacement, the State agency 
must have documentation substantiating 
fraud, such as a match between the 
signature on the original ATP that has 
been transacted and the signature on the 
replacement request, or the notation (by 
the issuing agent) on an orignial ATT 
that has been transacted of the 
recipient's correct food stamp 
identification number (unless the 
household reports that its ID was 
stolen). 

• • • • • 

4. In i 274.3 paragraphs (c)(1), (c)(2), 
and (c)(4) are revised to read as follows: 

§ 274.3 Issuance of coupons through the 

maW. 

• • • • • 

(c) Coupons lost in the mail prior to 
receipt (1) Coupons are "in the mail" 
when deposited with the Postal Service. 
Replacements for coupons stolen or 
destroyed after receipt are handled 
under § 273.11(g)(1). When a household 
reports the nondelivery of an allotment 
or partial allotment of coupons issued 
through the mail the State agency shall: 

(i) Determine if the coupons were 
actually mailed or. if a delivery* of a 
partial allotment is reported, determine 
the value of the coupons not delivered. 

(ii) Review the mail issuance log for 
the return of undelivered coupons. 

(iii) Authorize a replacement issuance 
only if the coupons were validly issued, 
if they were reported lost or stolen in the 
period of their intended use, and if 
sufficient time has elapsed for delivery. 

(iv) Provide the replacement in no 
more than 10 days after the report of 
nondelivery has been received. The 
period of intended use of the coupons is 
the month for which coupons are issuedL 
except that where coupons are issued 
after the 25th of the month, the 
nondelivery must be reported within 20 
days of the date of expected receipt. 

(v) Prepare and have the participant 
sign a statement that the coupons will 
be returned to the State agency if 
recovered by the household and that the 
household is aware of the penalties for 
intentially misrepresenting the facts. 

The statement shall be retained in the 
caseftle. 

(vi) Record the report of nondelivery 
and the date in the issuance log; and 

(vii) Report all losses to the postal 
authorities. State agencies shall, in 
cooperation with the Postal Service, 
attempt to determine the cause of each 
nondelivery and take appropriate 
corrective action. States shall also 
report to the postal authorities all 
patterns of losses in particular project 
areas or neighborhoods. 
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(viii) Take other action warranted by 
the reported nondelivery. 

(2) After two reports by a household 
of nondelivery in a 8 month period the 
State agency shall utilize other issuance 
methods for that household. The State 
agency shall keep the household on the 
alternate issuance system for the length 
of time that the State agency determines 
to be necessary. The State agency may 
return the household to the regular 
issuance system if the State agency 
finds that the circumstances leading to 
the loss hove changed and the risk of 
loss has lessened. Alternate issuance 
methods include: 

(i) Using certified mail: 

(ii) Arranging for the household to 
pick up its coupon allotment at a 
specified location: or 

(iii) Moving the household from a mail 
issuance system to a regular over-the- 
counter system. 

• • • • • 

( 4 ) Replacement coupons which are 
stolen shall not be replaced. 

• • • • • 

91 Stat. osa (7 U.S.C. 2011-2027) 

(Catalog of Federal Domestic Assistance 
Program No. 10551. Food Stamps) 

Dated: January 18.1981. 

Robert Greenstein, 

Administrator 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 50, 71, 171, 180, 310, 312, 
314, 320, 330, 361, 430, 431. 601, 630, 
812, 813, 1003, 1010 

[Docket No. 78N-0400] 

Protection of Human Subjects; 
Informed Consent 

agency: Food and Drug Administration. 
action: Final rule._ 

summary: The Food and Drug 
Administration (FDA) is issuing 
regulations to provide protection for 
human subjects of clinical investigations 
conducted pursuant to requirements for 
prior submission to FDA or conducted in 
support of applications for permission to 
conduct further research or to market 
regulated products. The regulations 
clarify existing FDA requirements 
governing informed consent and provide 
protection of the rights and welfare of 
human subjects involved in research 
activities that fall within FDA’s 
jurisdiction. 

EFFECTIVE DATE: July 27.1981. 

FOR FURTHER INFORMATION CONTACT. 

John C Petricciani, Office of the 
Commissioner (HFB-4), Food and Drug 
Administration. 8800 Rockville Pike, 
Bethesda. MD 20205. 301-496-9320. 
SUPPLEMENTARY INFORMATION: 

In the Federal Register of August 14, 
1979 (44 FR 47713), the Commissioner of 
Food and Drugs proposed regulations 
concerning standards of informed 
consent. FDA believed that a complete 
revision of its requirements relating to 
informed consent is needed because (1) 
current regulations had not been 
comprehensively reviewed in 12 years: 
(2) actions by the Department of Health 
and Human Services (HHS) and the 
Congress suggested the need for, and 
desirability of. strengthening and 
clarifying informed consent 
requirements as they apply to research 
that involves human subjects and is 
intended for submission to FDA; (3) 
wherever possible, informed consent 
requirements adopted by FDA should be 
identical to. or compatible with. HHS 
regulations: (4) the General Accounting 
Office (GAO) has recommended 
changes in current FDA regulations; (5) 
Congress, in enacting the Medical 
Device Amendments of 1970 (Pub. L. 94- 
295,90 Stat. 539-583), required that 
informed consent be obtained before an 
investigational device is used on a 
human subject: (8) FDA’s Bioresearch 
Monitoring Program could be conducted 


more efficiently and effectively with 
uniform, agency-wide requirements for 
informed consent; and (7) FDA 
regulations should take into account the 
recommendations of the National 
Commission for the Protection of Human 
Subjects of Biomedical and Behavioral 
Research (National Commission) 
regarding institutional review boards 
(IRB’s) and informed consent, published 
in the Federal Register of November 30. 
1978 (43 FR 56174). 

FDA allowed 90 days for comment on 
the proposal of August 14,1979 (44 FR 
47713). In addition, FDA held three open 
hearings to give the public an 
opportunity to comment on both the 
informed consent proposal and the IRB 
proposal that was reproposed in the 
same issue of the Federal Register (44 
FR 47099). The hearings were held in 
Bethesda, MD, on September 18,1979, 
San Francisco. CA, on October 2,1979. 
and Houston. TX, on October 18.1979. 
The comments received at the hearings 
and the hearing transcripts were made a 
part of the record of this regulation and 
are on file in the Dockets Management 
Branch (formerly the Hearing Clerk’s 
office) along with the written comments 
received in response to the proposal. 
Comments were received from clinical 
investigators, institutional review 
boards, trade associations, professional 
societies, drug companies, and private 
citizens. The substantive comments 
received and FDA's conclusions about 
them are discussed below. 

General Comments 

1. Many comments suggested that 
FDA’s informed consent requirements 
should be identical to the informed 
consent requirements adopted by HHS. 

FDA agrees that uniformity of 
requirements is desirable and that 
uniform requirements would be less 
confusing to investigators who 
frequently may conduct both research 
funded by HHS and research involving 
FDA-regulated products. The substance 
of the informed consent requirements of 
the two regulations, with minor 
differences, therefore, is identical The 
minor differences in wording reflect that 
(1) Part 50 is an interlocking but 
separate part of FDA's bioresearch 
monitoring regulations (2) purely 
behavioral research Is not regulated by 
FDA, and (3) HHS has promulgated its 
IRB and informed consent requirements 
together in one subpart which was 
published in the January 26.1981 issue 
of the Federal Register. FDA’s 
bioresearch monitoring regulations 
when complete will contain separate 
requirements for and clarify the 
responsibilities of IRB's, clinical 
investigators, sponsors and monitors. 


and nonclinical testing laboratories. 

FDA does not anticipate that clinicsl 
investigators will find the informed 
consent requirements contained in 21 
CFR Part 50 confusing in relationship to 
the informed consent requirements 
contained in 45 CFR Part 48. 

2. The preamble to the FDA proposal 
of August 14,1979 (44 FR 47713) contains 
an extensive discussion of the history 
and evolution of the concept of informed 
consent. FDA pointed out in that 
discussion that the informed consent 
provisions for Investigational drugs and 
antibiotics contained in sections 505(i) 
and 507(d)(3) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 355(i) and 
357(d)(3)) (the acl) differed from the 
provisions for investigational devices 
contained in section 520(g)(3)(D) of the 
act (21 U.S.C. 380j(g)(3)(D)). 

The majority of comments received in 
response to FDA’s proposal to establish 
uniform requirements patterned upon 
section 520(g)(3)(d) of the act were in 
favor of uniformity. In fad most 
comments favored uniform requirements 
not only for FDA-regulated research but 
for all research subject to the 
regulations of either FDA or HHS. One 
comment, however, questioned FDA's 
legal authority to conform the statutory 
requirements of sections 505. 507. and 
520 of the act. but commended it, stating 
that the application of a uniform set of 
standards for informed consent for all 
clinical investigations would eliminate 
some of the confusion which has 
resulted from the promulgation of 
varying and sometimes inconsistent 
policies. Another comment stated that 
absent a single set of regulations, 
regulatory chaos would result, 
unintentional noncompliance would be 
likely, and the aims of subject protection 
would be defeated. Two comments 
argued that because the act established 
standards for investigations involving 
drugs that differ from the standards 
established for investigations involving 
devices, FDA should perpetuate the 
different standards in Its informed 
consent regulation. Neither of these 
comments argued that the concept of 
informed consent had not changed since 
the Drug Amendments were enacted in 
1962, and neither comment offered any 
particular investigational situation in 
which they thought an investigator 
might reasonably determine, as 
provided in sections 5G5(i) and 507(d) of 
the act. that obtaining Informed consent 
would not be “feasible" or “in on 
investigator's professional judgment, 
[would be| contrary to [a subject’s) best 
interests." 

Only one of the comments objecting to 
the promulgation of a single standard 
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offered any extensive rationale for the 
objection raised. This comment argued 
that FDA should perpetuate in its 
informed consent regulation, the 
“therapeutic privilege” exemption 
provided by Congress when it enacted 
the 1962 Drug Amendments. This 
comment sta»ed that in choosing to 
disregard th** therapeutic privilege” 
exemption. FDA was intruding into both 
the realm of congressional prerogative 
and the practice of medicine. 

According to this comment, the 
circumstances in which the “therapeutic 
privilege” ought to apply, were as 
follows: 

4 • * A departure from the absolute 
requirement of informed consent is 
ne-csiitated when “patient psychology" is 
such that a physician must be free to use a 
new therapeutic measure, without obtaining 
the patient's informed consent if in his 
judgment It offers help of saving life, re¬ 
establishing health, or alleviating suffering. 
When a drug U being used in a clinical 
investigation primarily for treatment the 
circumstances call forth the standards 
pertinent to the traditional physician-patient 
relationship, instead of those applicable to 
pure research. (Emphasis added.) 

Basically, this comment assumes that 
a clinical investigation which involves 
an investigational article used primarily 
for treatment is not really an 
"investigation” at all, but is simply ”the 
practice of medicine,” and the basic 
objection expressed seems to be that 
obtaining informed consent could 
unjustifiably frighten patients away 
from participation in an investigational 
study that might provide significant 
benefits for that individual and/or 
society as a whole, while presenting 
little or no risk to the individual 
participant 

FDA has considered the objections 
raised by these comments, has 
conducted an extensive review of the 
current legal requirements for informed 
consent in the treatment as opposed to 
the investigational/experimental setting, 
and finds, for the reasons discussed 
below, that the uniform approach 
proposed is justified. 

The "therapeutic privilege” In the 
context of experimentation has been 
subject to increased criticism in recent 
years. In a paper on the Law of Informed 
Consent prepared for the National 
Commission for the Protection of I iuman 
Subjects of Biomedical and Behavioral 
Hf'search (Ref, 7). the authors concluded 
nondisclosure based upon a 
1 ' Kuchin's judgment that it is not in the 
patient s best interest to know, should 
never be allowed in the experimental 
netting. 

Dm authors of this report, who 
surveyed international. Federal, and 


local standards of informed consent, 
concluded that because the purpose of 
the “therapeutic privilege” doctrine was 
to make sure that patients get treatment 
that physicians believe they need, it 
could have no application to 
non therapeutic experimentation where 
no treatment is involved. The authors 
also concluded that, 

• • • Because of the great potential for 
abuse, e g., the withholding of Information for 
convenience or to assure the patient will not 
reject the treatment, and because the 
probability of success with an experimental 
treatment is either not known or very low. 
this exception should also not be permitted in 
the case of therapeutic experimentation. 
Indeed, as has been noted by a number of 
commentators, in this situation the physician- 
experimenter may have much more ability to 
obtain consent for an experiment than he 
would have from a normal volunteer who 
neither has an established dependency 
relation with him nor expects that the 
proposed experiment might be personally 
beneficial to him. As Professor Alexander 
Cap run has observed: The "normal 
volunteer" solicited for an experiment is in a 
good position to consider the physical, 
psychological and monetary risks and 
benefits to him when he consents to 
participate. How much harder that is for the 
patient to whom an experimental technique is 
offered during a course of treatment! The man 
proposing the experiment is one to whom the 
patient may be deeply indebted for past care 
(emotionally as well as financially) and on 
whom he is probably dependent for his future 
well being. The procedure may be offered, 
despite unknown risks, because more 
conventional methods have proved 
ineffective. Even when a successful but slow 
recovery it being made, patients offered new 
therapy often have eyes only for its novelty 
and not for the risks. 

In order to protect self-determination and 
promote rational decision-making, more, not 
less, information should probably be required 
to be disclosed in the experimental therapy 
situation than in the purely experimental 
setting with a normal volunteer (Ref. 7). 

FDA agrees with the findings 
contained in the special report on the 
Law of Informed Consen^The standard 
of practice regarding informed consent 
promulgated by Congress in the Drug 
Amendments of 1962 was the standard 
that prevailed at that time. It is not the 
standard of practice today. FDA is 
concerned that research subjects be 
adequately protected from abuses of the 
kind that have taken place in the past 
(44 FR 47713-17); and is convinced that 
one way to protect research subjects 
against abuse is to ensure that they have 
the opportunity to be adequately 
informed before they consent to 
participate. 

FDA does not believe that 
promulgating a single standard that 
reflects both current congressional 
thinking and current standards 


regarding the practice of medicine 
represent^ an unreasonable 
encroachment upon the prerogatives of 
either Congress or the medical 
community. Congress expressly 
recognized at the time the Medical 
Device Amendments of 1976 were 
passed that, in view of changing social 
policy and advancing biomedical 
technology, the informed consent 
provisions of the Medical Device 
Amendments should be implemented 
through regulations based upon the 
recommendations to be made by the 
National Commission (Ref. 2). Indeed, 
the very purpose for which Congress 
established the National Commission 
was to assure a thorough review of the 
basic ethical principles underlying the 
conduct of biomedical and behavioral 
research (44 FR 47716). 

FDA believes that the regulation does 
not encroach upon the prerogatives of 
the medical community because a 
review of court decisions which have 
involved informed consent casts doubt 
on whether the so-called “therapeutic 
privilege” to dispense with informed 
consent has any continued viability 
even in the standard practice of 
medicine. With increasing frequency, 
courts have held that when a patient is 
harmed by a treatment to which he or 
she might not have consented had he or 
she been adequately informed of the 
risks involved in that treatment, the 
doctors failure to obtain informed 
consent may result in a finding of 
liability for negligence. In Cobbs v. 

Grant 8 Cal. 3d 229, 502 P.2d 1 (1972). 
the California Supreme Court discussed 
at length the thesis that medical doctors 
are invested with discretion to withhold 
information from their patients and 
found that discretion to be extremely 
limited, stating that. ”it is the 
prerogative of the patient, not the 
physician, to determine for himself the 
direction in which he believes his 
interests lie. To enable the patient to 
chart his course knowledgeably, 
reasonable familiarity with the 
therapeutic alternatives and their 
hazards becomes essential.” Cobbs, 
supra, at 242-243. The California Court 
held that a duty of reasonable disclosure 
of the available choices with respect to 
proposed therapy and of the dangers 
inherently and potentially involved in 
each choice was an "integral part of the 
physician's overall obligation to the 
patient.” Cobbs . supra, at 243. Under the 
Cobbs rationale, a patient's informed 
consent is an absolute requirement 
except in an emergency situation or in a 
situation in which the patient is a child 
or incompetent, in which case consent is 
either implied or sought from a legal 
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guardian. Thus, in Cobbs . the California 
Court found that consent of the quality 
required by this regulation should have 
been obtained from the patient and that 
it was the patient's prerogative to make 
the treatment decision based upon 
adequate information, not the 
physician's prerogative to limit the 
patient's choices by limiting the 
information provided. See generally, 
Pharmaceutical Manufacturers v. Food 
Drug Administration. 484 F. Supp. 1179. 
1168 (D. Del. 1960). 

The subject of negligence and 
informed consent is also discussed at 
length in Canterbury v. Spence. 464 F.2d 
772 (D.C. Cir. 1972), cert, denied. 409 
U.S. 1064 (1972). an action involving, 
among other things, the sufficiency of 
the information provided to a patient. 
Beginning with the fundamental premise 
that, "every human being of adult years 
and sound mind has a right to determine 
what shall be done with his own body." 
the Canterbury court defines "true 
consent" as the informed exercise of a 
choice that, in turn, entails an 
opportunity to evaluate knowledgeably 
the options available and the risks 
attendant upon each. Canterbury, supra . 
at 780. The Canterbury court flatly 
rejected the suggestion that disclosure of 
risk be discretionary with the physician, 
stating that any definition of the scope 
of disclosure purely in terms of a 
"professional standard" would be "at 
odds with the patient's prerogative to 
decide on projected therapy himself." 
Canterbury, supra, at 786. The 
Canterbury court discussed two 
exceptions to the general rule of 
disclosure—(1] when the patient is 
unconscious or otherwise incapable of 
consenting and (2) when risk-disclosure 
would be so detrimental as to be 
unfeasible from a medical point of view. 
The latter exception, according to the 
court, must be carefully circumscribed, 
"for otherwise it might devour the 
disclosure rule itself. The privilege does 
not accept the partemalistic notion that 
the physician may remain silent simply 
because divulgence might prompt the 
patient to forego therapy the physician 
feels the patient really needs." 
Canterbury, supra, at 789. The court did 
not further elucidate the second 
exception to disclosure other than to 
limit it to situations in which the 
patient's reaction to risk information is 
"menacing." !d. What, precisely, the 
court meant by "menacing" is not clear. 
A Massachusetts Court however, has 
found that although disclosure of the 
potential side-effects of a medication 
might be "frightening" to a mental 
patient that fact alone would not justify 


a failure to inform. See Rogers v. Okin, 
470 F. Supp. 1342,1387 (D. Mass. 1979). 

Both Cobbs and Canterbury were 
decided in 1972 Since 1972 it has 
become increasingly clear that a lack of 
informed consent will result in 
actionable negligence where injury 
results, and that the physician's duty to 
inform includes a duty to impart 
information sufficient to enable a 
patient to make an informed decision. 
The courts recognize that standard of 
informed consent has evolved and that 
the standard now requires full 
disclosure in all but the exceptional 
case. Sec Dessi v. United States. 489 F. 
Supp. 722 (E.D.Va. 1980); Rogers v. Okin, 
478 F. Supp. 1342 (D. Mass. 1979). 

It Is not for the medical profession to 
establish a criterion for the 
dissemination of information to the 
patient based upon what doctors feel 
the patient should be told. See Lambert 
v. Park. 597 F.2d 236, 239 n.7 (10th Cir. 
1979). According to Lambert . a standard 
that requires all material risks to be 
divulged. 

• * * Insures the important social policy 
underlying informed consent, that is. a 

C bysidan should be required to disclose to 
Is patients all material risks of a proposed 
procedure even if other doctors in the 
community or specialty would not hove made 
so full a disclosure. This it simply an 
application of the well-known tori doctrine 
that proof of compliance with the applicable 
"industry* 4 standard will not insulate a 
defendant from liability when the standard 
Itself is inadequate. Id at 238-239. 

It seems clear that the current 
standard of care as defined by case law 
requires disclosure in the ordinary case 
of exactly the kind required by this 
regulation. If such full disclosure is 
required for nonexperimental treatment, 
it can hardly be argued that it can be 
dispensed with when the treatment is 
experimental. See Ahern v. Veterans 
Administration. 537 F. 2d 1098 (10th Cir. 
1976). The agency, therefore, reaffirms 
its proposal of a uniform standard 
governing informed consent. 

3. Several comments questioned the 
applicability of these regulations to 
studies conducted outside the United 
States. A few comments stated that 
standards of protection for human 
subjects may vary from country to 
country, and that the United States 
should not impose its standards on other 
countries when the human subjects 
come from those foreign countries in 
which the studies are being conducted. 

FDA agrees with the comments, and 
notes that its policy regarding 
investigational studies involving drugs 
and biological products is set out in 
§ 312.20 Clinical data generated outside 
the United States and not subject to a 


"Notice of Claimed Investigational 
Exemption for a New Drug" (21 CFR 
312.20). The policy regarding foreign 
studies and the background to $ 31220 
was set out in detail in the preambles to 
the proposed and final regulation. See 38 
FR 24220; September 6.1973. and 40 FR 
16053; April 9.1975. The agency's policy 
regarding studies of investigational 
devices conducted outside the Untied 
States is similar to that for drugs and 
biological products and is discussd in 
the preamble to the recent proposal to 
establish procedures for the premarket 
approval of medical devices (PMA), 
published in the Federal Register of 
December 12 1960 (45 FR 81769). 
Proposed § 814.15 of the PMA proposal 
states the agency policy concerning 
devices. 

The Proposed Regulation 

Part 50 will apply to all clinical 
investigations regulated by the Food and 
Drug Administration under sections 
505(1), 507(d), and 520(g) of the act. as 
well as to clinical investigations that 
support applications for research or 
marketing permits for products regulated 
by FDA. These provisions are contained 
in ( 50.1 (21 CFR 50.1) which was 
promulgated with Subpart C— 
Protections Pertaining to Clinical 
Investigations Involving Prisoners as 
Subjects published in the Federal 
Register of May 30. I960 (45 FR 38386). 
When complete, Part 50 will contain all 
of FDA's regulations concerning the 
Protection of Human Subjects. 

The August 14.1979 proposal contains 
all of the definitions applicable to Part 
50. The definition of "application for 
research or marketing permit" (21 CFR 
50.3(b)) was made final at the same time 
as Subpart C—Protections Pertaining to 
Clinical Investigations Involving 
Prisoners as Subjects (45 FR 36396). and 
therefore, is not included here. The 
definition of that term also may be 
found as part of Part 56 on Institutional 
Review Boards (IRB's) which Is 
published elsewhere in this issue of the 
Federal Register. The definitions mode 
final here are congruent with those 
made final with Part 58. and many of the 
comments received in response to the 
1RB proposals were similar to the 
comments received in response to the 
Informed Consent proposal. A 
discussion of the definitions other than 
"application for research and marketing 
permit," and comments received in 
response to this and to the prisoner 
research proposal follow: 

4 . Several comments suggested that 
the proposed definition of clinical 
investigator in § 50.3(c) was too broad 
and should be limited through the 
explicit exclusion of particular kinds of 
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research such cs that involving minimal 
• 

FDA disagrees. The National 
Commission stated that even in no-risk 
or low-risk studies, respect for the rights 
and dignity of human subjects would 
require informed consent before 
participation in any clinical 
investigation. Informed consent is, as 
stated in $ 50.20. required in all research 
subject to these regulations. 

5. Two comments suggested that the 
proposed wording of S 50.3(d) defining 
“investigator" should be amended to 
include the primary investigator who 
might not be the person who actually 
conducts the investigation or gives 
immediate direction to those 
administering or dispensing the test 
article. 

The agency agrees that an 
investigation may be conducted by 
severul investigators and has modified 
the language of $ 50.3(d) to define the 
term more broadly. Added to the 
definition is the language "* * * In the 
event of an investigation conducted by a 
team of individuals, is the responsible 
leader of that team/* 

& On its own initiative, FDA has 
deleted proposed 5 50.3(e) defining 
"person' because the only time that it is 
used in these regulations is to refer to a 
living individual Although additional 
definitions for the term are applicable to 
other FDA regulations, they are not 
applicable to informed consent. 

7. One comment stated that proposed 
5 50.3(h) defining "subject" could be 
interpreted to deny the administration of 
a placebo or other control to on 
unhealthy human. 

The agency did not intend the 
definition of subject to be ambiguous 
•ind § 50.3(g) has b«?en slightly modified 
in this final rule. The definition now 
clearly states that a subject participates 
in a clinical investigation either as a 
recipient of the test article or as a 
control. 

8. Section 50.3(h) defining "institution*’ 
replaces § 50.3{i) from the proposed 
regulations. The revised definition is 
consistent with the HHS definition and 
includes any entity including 
manufacturers, hospitals, and nursing 
homes. 

9 The proposed definition of 
institutionalized subject" has been 
deleted from the final regulations. 
Because the scope of coverage extends 
to human subjects, whether or not 
institutionalized, there is no need for a 
separate definition for institutionalized 
subjects at this time. 

10. One comment questioned inclusion 
?* cosmetics in proposed § 50.3(k) 
because cosmetics are not subject to 
premarket approval and therefore 


should not be included in the definition 
of "test article." 

The agency agrees and has deleted 
the term from 5 50.3(k) of the final rule, 
defining "test article." Because cosmetic 
studies are not submitted to FDA in 
support of an application for research or 
marketing permit, they are not subject to 
Part 50. 

11. One comment suggested that FDA 
adopt the HHS definition of "minimal 
risk." 

FDA agrees with the comment, and 
has revised the definition in § 50.3(1) 
accordingly. This definition takes into 
account the fact that the risks in the 
daily life of a patient are not the same 
as those of a healthy individual, and 
uses the risks in daily life as the 
standards for minimal risk. 

12. Section 50.3(m) defining "legally 
authorized representative" has been 
revised slightly from the definition 
proposed by FDA so that it is identical 
to the HHS definition. 

13. One comment on proposed } 50.20 
suggested that incomprehensible 
consent forms would be useless to 
human subjects and that FDA should 
require that information be 
communicated to subjects in lunguage 
they can understand. 

FDA agrees that information given to 
human subjects should be in language 
they can understand, and notes that the 
National Commission also made this 
recommendation. Section 50.20 has been 
reworded to require that information 
given to the subject or the subject's 
legally authorized representative be in 
language that is understandable to the 
subject or the representative. 

14. One comment suggested that all 
minimal risk studies be exempted from 
the requirements for informed consent 

The agency does not agree. Both the 
HHS regulations and the FDA 
regulations reflect the belief that even 
minimal risk studies require the 
informed consent of human subjects 
before they may participate in a 
research study. Informed consent is, 
therefore, a uniform requirement for all 
investigational studies, no matter how 
low risk an investigator may believe 
them to be. 

15. One Qomment suggested that the 
IRB should determine when informed 
consent would be necessary. Another 
comment suggested that low-risk and 
no-risk studies be exempted from the 
requirement of informed consent. 

FDA disagrees and rejects the 
comments. Sections 505(i), 507(d) and 
520(g) of the act (21 U.S.G 355(i). 357(d) 
and 360j(g)) require that FDA 
promulgate regulations for the 
exemption of drugs and devices for 
investigational use. These sections of 


the act direct FDA to promulgate 
regulations that will ensure that 
informed consent will be obtained from 
each subject or each subject's legally 
authorized representative as a condition 
to the issuance of the exemption. The 
National Commission stated that even in 
no-risk or low-risli studies, respect for 
the rights and dignity of human subjects 
would require informed consent before 
participation in any clinical 
investigation. FDA agrees with this 
position and requires that informed 
consent be obtained from each subject 
or representative before a subject may 
participate in a clinical investigation. 
The only exception from the 
requirement which applies to individual 
situations and not to categories of 
studies as a whole, is the provision in 
$ 50.23 for emergency use of a test 
article. 

18. One comment stated that FDA 
lacked the authority to reject a study if 
the requirement for informed consent 
were not followed. The comment further 
stated that in order for FDA to reject a 
study, the noncompliance with the 
regulatory requirements must affect the 
scientific validity of the data generated. 

FDA disagrees with the comment. The 
Federal Food. Drug, and Cosmetic Act 
also requires that these regulations have 
due regard for the interests of patients 
(21 U.S.C. 355(j)(l) and 21 U.S.G 
357(g)(1)) or be consistent with ethical 
standards (21 U.S.G 3e0j(g)[l)J. 
Therefore, FDA believes it possesses the 
necessary statutory authority to reject 
studies where informed consent has not 
been obtained even though the scientific 
validity of the data generated may not 
have been affected, and it reserves the 
right to do so where circumstances so 
warrant. 

17. Several comments argued that the 
proposed requirements of ( 50 21 
concerning the effective date of the 
regulations were too complicated, too 
burdensome, and not really necessary 
for the great number of studies. These 
comments suggested that the revised 
informed consent requirements apply 
only to individuals entering a clinical 
investigation after the effective date of 
the regulation. 

The agency has considered these 
comments and agrees that only 
prospective application of the new 
uniform informed consent provisions 
will be required. The requirements of 
both Part 50 and Part 58 will become 
effective at the same time, that is. July 
27.1981. and will be applicable only to 
clinical investigations that begin on or 
after this date. 

In determining that the requirements 
need apply only prospectively, the 
agency has taken a number of factors 
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into account It has balanced the cost of 
compliance against the possible added 
protections to be gained by research 
subjects, and has determined that the 
potential cost of imposing the 
requirements retroactively outweighs 
the potential gain. The informed consent 
regulations that will continue to be in 
effect until the effective date of Part 50 
have assured that at least minimum 
standards of informed consent have 
been met in studies initiated before the 
effective date of this regulation. In 
addition* the agency believes that where 
an inspection reveals deficiencies in the 
informed consent obtained in a 
particular ongoing study, correction can 
be obtained administratively. Further, at 
the time an IRB performs its continuing 
review, the IRB may require correction 
of deficiencies if. in its judgment, such 
correction is required. The agency 
believes, therefore, that prospective 
application will be sufficient. 

IB. One comment on proposed 
§ 50.23(a)(2). the exception provided for 
situations in which communication with 
the subject is not possible, stated that, 
as written, the section could apply when 
a subject spoke only a foreign language. 

The agency does not agree. For the 
exception to apply, all four requirements 
of the subsection must be met. Inability 
to communicate in the context of 
i 50.23(a) clearly means that the subject 
is in a coma or unconscious. The 
exception is to be invoked only in 
emergency situations. 

« 19. One comment stated that the 
exception requirements of proposed 
§ 50.23 were too restrictive and should 
be modified to allow an investigator to 
proceed without consent in a nonlife- 
threatening but "serious” emergency. 

The agency does not agree. The 
requirements of $ 50.23 are based on 
section 520(g)(3)(D) of the act. Those 
requirements are quite explicit and 
allow that consent be dispensed with 
only if the emergency situation is 'life 
threatening." The comment is rejected. 

Elements of Informed Consent 

Many comments were received on the 
eleven basic and five additional items 
proposed in i 50.25 as the elements of 
informed consent. Many of these 
comments suggested that there were too 
many elements proposed, that they were 
duplicative, and that they would simply 
confuse research subjects. Other 
comments suggested that the elements 
proposed were too few and suggested 
the addition of other items of 
information to the list of elements 
proposed. The individual comments are 
discussed below. 

20. Several comments said that the 
statement that an IRB had approved the 


solicitation of subjects to participate in 
the research, required by proposed 
i 50.25(a)(1). could mislead human 
subjects into thinking that because the 
study had been approved by an IRB 
there was no need for them to evaluate 
for themselves whether or not they 
should participate in the study. 

FDA agrees with these comments and 
has deleted this requirement from the 
final regulations. Proposed $ 50.25(a)(1) 
and (2) have been combined. 

21. Several comments stated that the 
proposed requirements contained in 

S 50.25(a)(2). regarding the scope and 
aims of the research would require 
explanations that were both too 
complex and too lengthy to be 
meaningful to subjects. Another 
comment asserted that the word "scope" 
was so vague as to be meaningless 
while "aims" was synonymous with 
"purposes." All of these comments 
suggested that { 50.25(a)(2) should be 
simplified so that subjects receive only 
meaningful information. 

The agency agrees with the comments 
and has rewritten the section for clarity. 
The requirement now reads: "an 
explanation of the purpose of the 
research and the expected duration of 
the subject's participation, a description 
of the procedures to be followed, and 
identification of those procedures which 
are experimental." 

22. Several comments on proposed 
$ 50.25(a)(3) (renumbered os 

§ 50.25(a)(2) in the final rule) objected to 
including a statement of the likely 
results if an experimental treatment 
should prove ineffective. A few 
comments pointed out that in some 
studies involving cancer 
chemotherapies, it would be unkind to 
include such a statement in the informed 
consent document because the likely 
result of ineffective treatment would be 
death. Other comments pointed out that 
an explanation of the likely results of an 
ineffective treatment would not be 
applicable in a study of normal, healthy 
volunteers because there would be no 
difference to them if the treatment 
failed. 

FDA agees with the comments and 
has deleted the specific language 
regarding ineffective treatment from the 
regulation. The agency points out, 
however, that if an ineffective treatment 
would result in either a foreseeable risk 
or discomfort it would have to be 
described in any case under 
S 50.25(a)(2). 

23. One comment on proposed 

$ 50.25(a)(3). (4), and (5) suggested that 
investigators should be required, where 
possible, to give test subjects quantified 
comparative estimates of risks and 


benefits of experimental and alternative 
treatments. 

FDA agees that, were it always 
possible to quantify the risks, benefits, 
and comparative treatments for 
purposes of estimation, such ^ 
quantification would be required. The 
basis elements represented by 
i 50.25(a)(2). (3), and (4), do require that 
human subjects be given a description of 
any reasonably foreseeable risks or 
discomforts, benefits, and a disclosure 
of appropriate alternative procedures or 
courses of treatment. FDA believes that 
where such descriptions or disclosures 
can contain quantified comparative 
estimates of risks and benefits, they 
should do so. Where such well-defined 
estimates are not possible, however, the 
agency believes that the information 
required to be disclosed will be 
sufficient. The agency does not believe 
that imposing such a strict requirement 
for every case would be realistic or 
appropriate. 

24. One comment stated that FDA’s 
preliminary assessments of an 
experimental drug’s therapeutic 
significance should routinely be made 
available to subjects of drug testing and 
that this should be included as a basic 
element of informed consent 

FDA does not agree. FDA's 
preliminary assessment of the 
therapeutic significance of an 
experimental drug or device is based on 
the same data that are available to an 
IRB at the time of its initial or continuing 
review. To the extent that an IRB 
believes that preliminary data 
assessment is appropriate to include in 
a consent form, it may so require. 

25. One comment on proposed 

$ 50.25(a)(4) (i 50.25(a)(3) in the final 
rule) urged the agency to add a specific 
requirement that a subject be told if it is 
reasonably anticipated that the study 
will neither improve nor relieve his or 
her condition. 

The agency does not agree that such 
specific language need be added. 
Adequate disclosure of risks 
(S 50.25(a)(2)), benefits (S 50.25(a)(3)). 
and appropriate alternative treatments 
(5 50.25(a)(4)) will provide sufficient 
information to a subject to enable the 
subject to decide whether or not to 
participate. When use of a test article 
clearly will not benefit a particular 
condition, that fact should be made 
known as a reasonably foreseeable risk- 

28. One comment Btated that the 
requirement that benefits be described 
would be meaningless to normal, 
healthy volunteers because they would 
receive no benefit, and therefore, 
suggested that this requirement be 
deleted from i 50.25(a) and included in 











Federal Register / Vol. 46. No. 17 / Tuesday. January 27, 1981 / Rules and Regulations 


8947 


{50 25(b). Additional elements of 
informed consent 

FDA rejects the comment The agency 
believes that even if subjects receive no 
personal benefit from the study, others 
my receive some benefit and, where it 
may reasonably be expected that others 
may benefit that information should be 
disclosed. 

27. One comment on proposed 

5 50.25(a)(5) (S 50.25(a)(4) in the final 
rule) stated that a mere disclosure of 
appropriate alternative treatments 
would not be sufficient and suggested 
that an investigator should have to 
describe the risks and benefits of such 
alternatives. 

The agency believes that the 
requirement as worded, is sufficient 
Any explanation of "appropriate 
alternative treatments" that did not 
contain some explanation of the risks 
and benefits of the alternatives would 
not be a true "disclosure." The agency 
believes that the full description sought 
by the comment Is required by the 
element as written. 

28. Another comment on proposed 

{ 50.25(a)(5) suggested that the consent 
form should merely state that 
alternative treatments are available. 

FDA disagrees and rejects the 
comment because it is important for a 
human subject to have specific 
information about alternative treatments 
in order to evaluate the riska and 
benefits of experimental treatment. 
Therefore, except for being renumbered. 
i 50.25(a)(4) remains unchanged in the 
final regulation. 

29. Several comments on proposed 

i 50.25(a)(6) suggested that a statement 
that ’new information" developed 
during the course of the research be 
provided to the subject, would not be 
appropriate in every study. In particular, 
these comments stated that such a 
statement would be irrelevant to either 
a single-dose clinical study or a study of 
Extremely short duration. 

HM agrees that the statement should 
not be required in every case and has. 
therefore, made this provision an 
additional" element to be required 
^hen appropriate and is issuing it as 
\ 50.25(b)(5) in the final rule. When 
appropriate, in this case, will mean in 
every *tudy of sufficient duration, which 
the agency believes can be decided by 
the IRB. 

50 Several comments on proposed 
5 50 25(a)(6) stated that the term "new 
information" is too all-encompassing 
jj n< * would be extremely difficult to 
.^ ^ ew com * n cnts suggested 
that significant new findings" would be 
appropriate substitute for "new 
‘nfonxuUon." 


FDA agrees with the comments and 
has substituted "significant new 
findings" for "new information." Thus, 
only relevant substantive information 
that might affect a subject's willingness 
to continue participation in the study 
need be communicated. 

31. One comment stated that proposed 
i 50.25(a)(6) was unnecessary because it 
is implicit in every clinical investigation 
that an ethical and conscientious 
researcher would inform subjects if new 
risks or side effects were noted. One 
comment suggested that the requirement 
was unnecessary because other 
regulations require prompt notification 
and withdrawal of treatment following 
the occurrence of serious adverse 
reactions. 

FDA disagrees with these comments. 
FDA believes that an investigator 
should be required to advise subjects of 
new risks or adverse reactions that may 
affect the subject's willing and 
continued participation in the study. 
Therefore, even though an ethical 
investigator would notify subjects of 
newly determined risks or adverse 
reactions, and other regulations require 
prompt reporting to the IRB and FDA of 
these findings. FDA believes that the 
investigator should be explicitly 
required to tell subjects of significant 
new findings, when necessary and 
appropriate. The comments are rejected. 

32. A number of comments objected to 
the requirement, contained in proposed 

§ 50.25(a)(7) (§ 50.25(a)(5) in the final 
rule), that research subjects be informed 
in advance of their participation in an 
investigation that FDA may inspect the 
subject's records. Several of these 
comments asserted that if subjects were 
so informed they would refuse to 
participate in FDA-related 
investigations. 

The agency does not believe that 
telling subjects that their records might 
be inspected by FDA will be a serious 
deterrent to subject participation. 
Medical records are frequently subject 
to third party review (e.g.. insurance 
companies) and, although it may be true 
that informing potential subjects that 
study records may be inspected by FDA 
may deter some subjects from 
participation, that fact can scarcely be 
cited as a reason not to inform. Indeed, 
it is particularly important that any 
subject who feels strongly that his or her 
study records ought not be seen by 
anyone other than the clinical 
investigator be told ahead of time that 
an expectation of total privacy is not 
realistic in the context of clinical 
research being conducted for 
submission to FDA. 

As discussed in the preamble to the 
proposal. FDA believes in the protection 


of subject privacy, and FDA does not 
routinely inspect subject records. 
However, the agency must inspect such 
records when it has reason to believe 
that the consent of the subjects was not 
obtained or when there is reason to 
believe that the study records do not 
represent actual studies or do not 
represent actual results obtained. Where 
an individually identifiable medical 
record is copied and reviewed by the 
agency, the record is properly 
safeguarded within FDA and is used or 
disseminated under conditions that 
protect the privacy of the individual to 
the fullest possible extent consistent 
with laws relating to public disclosure of 
information (e.g.. Freedom of 
Information Act and Privacy Act) and 
the law enforcement responsibilities of 
the agency. Clinical studies are 
submitted to FDA to obtain an approval 
to market a regulated product, and the 
agency must be able to verify the basis 
for an approvol whenever either a 
question of validity of results or subject 
rights arises. Moreover, not all raw data 
produced in the course of a clinical 
investigation involves "patient records" 
of the kind envisioned by many of the 
comments. Many clinical investigations 
are short-term and involve subjects who 
may or may not be patients. There may 
or may not be a doctor-patient 
relationship between the clinical 
investigator and the subject and there 
may or may not be an expectation on 
the part of the subject that the records of 
his or her participation in the 
investigation will be treated as 
confidential. Subjects who participate in 
clinical investigations are frequently 
paid to participate, and. in such cases, 
the relationship between the 
investigator and the subject will be a 
contractual one. For example, in those 
cases in which a sponsor or monitor will 
review the subjects* records, the 
subjects should be so informed. It is 
particularly important that any subject 
who has on expectation of privacy 
regarding the subject*! records of 
participation in FDA-regulated research 
be informed about the extent to which 
these records will be kept confidential 
so that any subject who feels strongly 
about the records may refuse to 
participate. The agency believes that 
providing this information to a subject is 
both fair and necessary. The motivation 
of subjects who participate in clinical 
research varies widely, and the agency 
does not believe that providing this 
information will prevent vast numbers 
of subjects from agreeing to participate. 
The comments do not require any 
change in i 50.25(a)(5). 
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S3. Several of the comments on 
proposed § 50.25(a)(7) objected that the 
requirement of a notice in the consent 
document that FDA might inspect 
subject records constituted a request 
that subjects waive their legal rights to 
privacy as a condition to giving their 
informed consent. One comment stated 
that proposed 9 50.20 prohibits inclusion 
in informed consent documents of 
exculpatory language that waives or 
appears to waive a subject's legal rights. 
As an alternative to proposed 
5 50.25(a)(7). several comments 
suggested that the regulation be revised 
to provide that FDA would seek 
permission from individual patients to 
inspect or copy their records if the need 
arose. 

The agency rejects all of these 
comments. The basis of FDA's right to 
inspect subject records was discussed 
both in the preamble to the proposal (44 
FR 47721) and in the response to 
comment 32 in this preamble. The 
agency is not requiring any subject to 
"waive” a legal right Rather, the agency 
is requiring that subjects be informed 
that the "legal right" to privacy that they 
might expect in other contexts does not 
apply in the context of regulated 
research. FDA need not "seek 
permission" when the need to inspect 
such records arises because to do so 
would, in essence, delegate improperly 
an authority vested in the agency by 
Congress. 

34. Two comments noted that because 
FDA states in the preamble to the 
proposal that it has the right to copy 
medical records containing the names of 
research subjects when there is reason 
to believe that consent was not 
obtained, or there is doubt that the 
records represent actual studies or 
actual results obtained, proposed 

§ 50.25(a)(7) should provide that the 
consent form also inform the research 
subject that identifying information may 
be inspected and copied by FDA. 

FDA believes that the required 
statement as phrased, is sufficient. The 
language, therefore, as issued in 
S 50.25(a)(5) of this final rule is 
unchanged. 

35. One comment stated that many 
institutions would not wish to include 
the notice required by 9 50.25(a)(5) on 
all their consent forms. Therefore, there 
would have to be a separate consent 
form for FDA-regulated research. This 
comment suggested that this 
requirement be deleted. 

FDA rejects the suggestion. While it 
may be true that some institutions do 
not wish to have the notice of possible 
FDA inspection of subject records on all 
of their consent forms, the agency 
believes it is important that human 


subjects included in FDA-regulated 
research be aware that FDA might need 
to see their records. FDA believes that 
consent forms should be individualized 
for each study in any case, because 
standardized consent forms could not 
possibly take into account all the 
elements necessary to obtain adequate 
informed consent for every clinical 
investigation. 

30. Several comments on proposed 
$ 50.25(a)(9) (9 50.25(a)(0) in the final 
rule) stated that because of the 
possibility of unanticipated injuries, it 
would be impossible to describe in 
advance the nature of any compensation 
and medical treatment for injury that 
might occur as a result of the study. 
Several comments stated that it would 
be difficult, if not impossible, to 
distinguish between those injuries that 
are compensable and those that are not 

These comments misunderstand the 
requirement. All that is required is a 
statement that compensation or medical 
treatment are or are not available if 
unanticipated injuries occur and of what 
they consist Such a statement will be 
adequate if it merely states that medical 
care will or will not be provided in the 
event of injury and describes the extent 
of available compensation, if any. 
Compensation for injury may vary with 
the extent of the injury or may be 
limited. A description so stating will be 
adequate. 

37. One comment suggested that 
because proposed $ 50.25(a)(10) was 
merely an extension of $ 50.25(a)(8), 
they should be combined. 

The agency agrees. Proposed 
9 50.25(a)(8) required an offer to answer 
any questions the subject or the 
subject's representative might have 
about the research, the subject's rights, 
or related matters. Proposed 
§ 50.25(a)(10) required that the subject 
be told whom he or she should contact if 
harm occurred or if there were 
questions. These two requirements have 
been combined and published in this 
final rule as $ 50.25(a)(7). This provision 
requires that subjects be given an 
explanation of whom to contact for 
answers to pertinent questions about the 
research and research subject's rights, 
and whom to contact in the event of a 
research-related injury to the subject. 

38. One comment on proposed 

S 50.25(a)(8) stated that although the 
clinical investigator could respond to 
questions concerning the research, the 
clinical investigator was not necessarily 
the appropriate person to answer 
questions about the subject's rights. 

While the comment may be true, the 
final regulation issued as 9 50.25(a)(7) 
does not require that one particular 
person answer all questions raised by 


the subject. Rather, the regulation 
requires that a subject be told whom to 
contact regarding particular problems. 
Where one person cannot respond to all 
the questions, more may and should be 
designated. The agency believes that the 
final regulation clarifies this provision. 

39. One comment suggested that the 
information regarding whom to contact 
was merely a procedural item and that it 
should, therefore, not be a "basic" 
element of 9 50.25(a) but should be made 
an "additional" element of proposed 

S 50.25(b). 

FDA disagrees. The items of 
information required to be disclosed 
under "additional elements." 

§ 50.25(b)(1) through (0). are those items 
that are either irrelevant to some 
categories of research (t.e.. single-dose 
studies) or items that are discretionary 
and that may be required by the IRti, 
The information regarding whom to 
contact is equally important in all 
studies, should be required to be 
provided in every case, and therefore is 
retained in § 50.25(a)(7) of this final rule. 

40. Two comments suggested that 
proposed § 50.25(a)(11) (9 50.25(a)(8) in 
the final rule), as worded, might be 
interpreted to mean that a subject who 
was being paid to participate in a 
clinical investigation could receive full 
payment even if he or she dropped out. 
These comments suggested that the 
provision be revised to state that a 
subject could discontinue participation 
"without loss of already earned benefit.'’ 

The agency does not agree that the 
provision should be revised. In any 
study in which a subject is paid, the 
contractual agreement may specify the 
basts of compensation and. therefore, 
the degree of "entitlement." If. in such a 
case, full payment requires completion 
of the study, and a subject fails to 
complete the study, he or she will not be 
"entitled" to full compensation. All that 
is required is that a full explanation be 
provided. The agency does not find that 
the wording of 9 50.25(a)(8) is 
ambiguous on this point and the 
comments are rejected. 

41. One comment on proposed 

9 50.25(b) stated that the regulations 
could allow IRB's and investigators to 
deny human subjects information 
necessary for informed consent because 
that information was listed under 
"Additional elements." 

FDA disagrees with this 
interpretation. The elements of informed 
consent listed as "additlono!" are not 
needed in every clinical investigation. 
However, when any of those additional 
elements would be appropriate, 

9 50.25(b) requires that the additional 
information be provided to the subject. 
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42 Several comments suggested that 
the “Additional elements’* of proposed 
5 50.25(b) be required as basic because 
they are all material to informed 

consent. 

FDA disagrees with the suggestion. 

The elements listed as "additional" are 
not material to every clinical 
investigation. For example, the 
requirement of § 50.25(b)(5) in the final 
rule that significant new findings be 
communicated to the subject if those 
findings might affect the patient's 
willingness to continue participation in 
the study, is not relevant to single-dose 
studies. 

43 . One comment on proposed 
5 50.25(b)(1) suggested that this 
“additional" clement as written was 

overbroad. 

The agency does not agree that the 
element is overbroad. However, for 
clarity, 5 50.25(b)(1) has been revised 
and has been shortened by deleting the 

second sentence. 

44. Two comments suggested that 
proposed 5 50.25(b)(2) be deleted. The 
comments argued that the required 
information was inherent in the required 
disclosure of foreseeable risks or 
discomforts and that providing 
information about foreseeable 
circumstances under which a subject s 
participation may be terminated would 
be impractical because such possible 
^raimstsnces were "infinite/* 

The agency disagrees. Not every 
hypothetical circumstance in which a 
subject’s participation might be 
terminated need be disclosed The 
regulation requires only a discussion of 
anticipated circumstances. It might well 
be sufficient to state that a subject's 
participation might be terminated when, 
in the judgment of the clinical 
investigator, it is in the subject's best 
interests although in such a case some 
illustrative situations should be 
provided For clarity, the word 
anticipated" has been substituted for 
the word “forceeable" as used in the 
proposed regulation to describe 
circumstances. 

45. One comment on proposed 
! 50.25(b)(3) suggested that the 
requirement that information on 
possible additional costs "to others" 
besides the subject be provided was 
unclear, would have infrequent 
application, and could be misleading 
because it might refer to additional costs 
to the investigator or the sponsor. 

I he agency agrees and has deleted 
the words "to others." Section 
25(b)(3) now requires that information 
* provided only on possible resulting 
additional costs to the subject. 

40. One comment on proposed 
\ 5025(b)(5) (§ 50.25(b)(4) in the Anal 


rule) stated that providing information 
on the consequences of a decision to 
withdraw from a study was unnecessary 
because the information would 
duplicate the requirements of other 
sections of the informed consent 
regulations. 

The agency does not agree. There may 
be studies in which specific information 
on the consequences of a decision to 
withdraw will be of particular 
importance. The information need only 
be provided in those coses. IRB review 
should help identify those studies in 
which the information would be 
appropriate. 

47. As discussed in responses to 
comments 29 through 31, the proposed 
requirement of } 50.25(a)(6) to provide to 
all subjects in any investigation, a 
statement regarding new M information" 
has been determined to be more 
appropriately an additional clement of 
consent and included in the final rule as 
S 50.25(b)(5). 

46. A number of comments on 
proposed S 50.25(b)(4) (§ 50.25(b)(6) in 
the final rule) stated that disclosing the 
name of the sponsor, the responsible 
institution, and who was funding the 
study would add nothing to the quality 
of a subject's consent because none of 
the items of information were likely to 
be important to a subject's decision to 
participate in research. 

The agency agrees that, for the most 
part, the items of information proposed 
need not be specifically provided and 
has, therefore, deleted the language 
regarding funding, responsible 
institution, and sponsor. Because the 
approximate number of subjects 
participating may have a bearing on a 
subject's decision to participate, 
however, that requirement is retained in 
§ 5025(b)(6). Where multi-institutional 
studies are involved, an indication of the 
number of institutions and the 
approximate number of subjects will be 
sufficient 

49. On the agency's own initiative, 
two new paragraphs have been added to 
S 50.25. Section 50.25(c). which states 
that the requirements of these 
regulations are not intended to preempt 
any applicable Federal, state, or local 
laws which require additional 
information to be disclosed, is added to 
make the policy clear and to conform to 
the HI IS language. Section 50.25(d), 
which states that these regulations are 
not intended to limit the authority of a 
physician to provide emergency medical 
care to the extent permitted under other 
applicable statutes, was initially 
proposed as $ 50.23(d). H has been 
finalized without change and moved to 
conform to the HI IS placement 


50. Section 50.27 requiring an 
investigator to document informed 
consent has been revised and shortened. 
The language of the section conforms to 
the language of the HHS regulation. 

51. Several comments stated that to 
require a long, detailed consent form 
would be confusing and would detract 
from the intended purpose of the 
regulation that relevant information 
about a study be conveyed to the human 
subject. 

The agency, as noted in responses to 
comments on proposed $ 50.25, has 
simplified the informational 
requirements of the regulation and has 
required that the information given to a 
subject be in understandable language. 
FDA recognizes that the documentation 
of informed consent represents only one 
part of the entire consent process. The 
consent form itself is merely an aid to 
assure that a required minimum of 
information is provided to the subject 
and that the subject consents. The entire 
informed consent process involves 
giving the subject all the information 
concerning the study that the subject 
would reasonably want to know: 
assuring that the subject has 
comprehended this information: and 
finally, obtaining the subject's consent 
to participate. The process, to be 
meaningful, should involve an 
opportunity for both parties, the 
investigator and the subject, to 
exchange information and ask 
questions. The consent form, thus, 
should not be viewed as an end point. 
Rather. It is the beginning. The agency 
concludes that the comments do not 
justify any specific changes to $ 50.27, 
although, as stated in comment 50. the 
regulation has for other reasons been 
revised and shortened. 

52. One comment stated that the 
documentation of informed consent by a 
short form will not ensure that subjects 
understand the oral explanations. The 
comment further stated that subjects 
would have to rely solely on the 
interpretation given to them by the 
investigator. 

FDA disagrees with the comment. The 
same quantum and quality of 
information, Le.. that information 
required by { 50.25, must be provided to 
a subject whether a long form, a short 
form, or no form is used (see also 
$ 56.109(c)). The fact that a short form Is 
used to document informed consent 
does not mean that the subject will get 
less information than if handed a long, 
detailed written document When a 
"short form" is U 9 ed. the IRB must first 
approve a written summary of what is to 
be said, and a witness must be present 
to attest to the adequacy of the consent 
process and to the voluntariness of the 
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subject's consent. Section 50.27(b)(2) 
also requires that a copy of that 
summary be given to the subject. FDA 
believes that in many cases an oral 
presentation and written summary will 
be an effective method of disclosing 
necessary information. All the ‘’form’* 
provides, in either case, is evidence that 
the information required by S 50.25 has 
been provided to a prospective subject 
The “form" itself cannot subsitute for 
the communicative process that it 
represents and. as noted in response to 
comment 51, it is not Intended to. 

53. The agency received no comments 
on the proposed conforming 
amendments and except for combining 
the proposed amendments relating to 
Parts 50 and 56, they are issued os 
proposed. 

54. On its own initiative, the agency is 
revising 21 CFR 312.20(b)(l)(iv) by 
replacing the 1964 Declaration of 
Helsinki with the revised version 
adopted by the World Medical 
Assembly in 1975. The Declaration, first 
adopted by the World Medical 
Assembly in 1964 (see 44 FR 47715), was 
revised by that group, and the revision 
adopted at the 29th World Medical 
Assembly held in Tokyo, in October 
1975. The revision includes a number of 
new requirements, among them the 
requirement that a research protocol be 
reviewed by a specially appointed 
independent committee. 

55. On its own initiative, the agency is 
also adopting amendments to the 
Investigational Device Exemptions (IDE) 
regulations (21 CFR Part 812) to conform 
them to Part 50. The IDE regulations 
were promulgated by FDA on January 
18,1980 (45 FR 3732) after the August 14, 
1979 proposal of these regulations. 
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Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 406. 408, 
409, 502. 503. 505, 506. 507. 510. 513-516, 
516-520, 701(a). 706, and 8901. 52 Stat. 
1049-1053 as amended, 1055.1058 as 
amended. 55 Stat. 851 as amended, 52 


Stat. 463 as amended, 68 Stat. 511-517 as 
amended. 72 Stat. 1785-1788 as 
amended. 74 Stat. 399-407 as amended. 

76 Stat. 794-795 as amended, 90 Stat. 
540-560. 562-574 (21 U.S.C 348, 346a. 

348. 352, 353. 355. 356, 357, 360. 360c- 
360f. 360h-360j. 371(a). 376. and 381)) 
and the Public Health Service Act (sees. 
215. 301. 351. 354-360F. 58 Stat. 690. 702 
as amended, 82 Stat. 1173-1186 as 
amended (42 U.S.C. 216, 241, 282, 283b- 
263n)) and under authority delegated to 
the Commissioner of Food and Drugs (21 
CFR 5.1), Chapter 1 of Title 21 of the 
Code of Federal Regulations is amended 
as follows; 

SUBCHAPTER A—GENERAL 

PART 50—PROTECTION OF HUMAN 
SUBJECTS 

1. In Part 50: 

a. In § 50.3 by adding paragraphs (a) 
and (c) through (m), to read as follows: 

§ 50.3 Definitions. 

• • • • • 

(a) “Act” means the Federal Food. 

Drug, and Cosmetic Act. as amended 
(secs. 201-902, 52 Stat. 1040 et seq. as 
amended (21 U.S.C. 321-392)}. 

• • • • • 

(c) "Clinical investigation" means any 
experiment that involves a test article 
and one or more human subjects and 
that either is subject to requirements for 
prior submission to the Food and Drug 
Administration under section 505(i), 
507(d), or 520(g) of the act. or is not 
subject to requirements for prior 
submission to the Food and Drug 
Administration under these sections of 
the act, but the results of which are 
intended to be submitted later to, or 
held for inspection by. the Food and 
Drug Administration as part of an 
application for a research or marketing 
permit. The term does not include 
experiments that are subject to the 
provisions of Part 58 of this chapter, 
regarding nonclinical laboratory studies. 

(d) "Investigator" means an individual 
who actually conducts a clinical 
investigation, i.e.. under whose 
immediate direction the test article is 
administered or dispensed to, or used 
involving, a subject, or, in the event of 
an investigation conducted by a team of 
individuals, is the responsible leader of 
that team. 

(e) "Sponsor” means a person who 
initiates a clinical investigation, but who 
does not actually conduct the 
investigation, i.e., the test article is 
administered or dispensed to or used 
involving, a subject under the immediate 
direction of another individual. A person 
other than an individual (e.g., 
corporation or agency) that uses one or 


more of its own employees to conduct a 
clinical investigation it has initiated is 
considered to be a sponsor (not a 
sponsor-investigator), and the 
employees are considered to be 
Investigators. 

(0 '‘Sponsor-investigator" means an 
individual who both initiates and 
actually conducts, alone or with others, 
a clinical investigation, i.e.. under whose 
immediate direction the test article is 
administered or dispensed to. or used 
involving, a subject. The term does not 
include any person other than an 
individual, e.g., corporation or agency 

(g) "Human subject" means an 
individual who is or becomes a 
participant in research, either as a 
recipient of the test article or as a 
control. A subject may be either a 
healthy human or a patient. 

(h) "Institution" means any public or 
private entity or agency (including 
Federal, State, and other agencies). The 
word "facility" as used in section 520(g) 
of the act is deemed to be synonymous 
with the term "institution" for purposes 
of this part. 

(i) "Institutional review board" (1RB) 
means any board, committee, or other 
group formully designated by an 
institution to review biomedical 
research involving humans as subjects, 
to approve the initiation of and conduct 
periodic review of such research. The 
term has the same meaning as the 
phrase "institutional review committee" 
as used in section 520(g) of the act 

(j) "Prisoner" means any individual 
involuntarily confined or detained m a 
penal institution. The term is intended to 
encompass individuals sentenced to 
such an institution under a criminal or 
civil statute, individuals detained in 
other facilities by virtue of statutes or 
commitment procedures that proride 
alternatives to criminal prosecution or 
incarceration in a penal institution, and 
individuals detained pending 
arraignment, trial, or sentencing 

(k) 'Test article" means any drug 

(including a biological product far 
human use), medical device for human 
use, human food additive, color additive, 
electronic product, or any other article 
subject to regulation under the act or 
under sections 351 and 354-360F of the 
Public Health Service Act (42 IJ.S.C 262 
and 283b-283n). , t . 

fl) "Minimal risk" means that th»’ risks 
of harm anticipated in the proposed 
research arc not greater, considering 
probability and magnitude, than those 
ordinarily encountered in daily life or 
during the performance of routine 
physical or psychological examinations 
or tests. 

(m) "Legally authorized 
representative" means an individual or 
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judicial or other body authorized under 
applicable law to consent on behalf of a 
prospective subject to the subject's 
partiepation in the procedure(s) 
involved in the research. 

b. By adding new Subpart D to read as 
follows; 

Subpart B—Informed Consent of Human 

Subjects 

See 

50.20 General requirements for informed 

consent. 

50.21 Effective date. 

50.23 Exception from general requirements. 
5025 Elements of informed consent 
5027 Documention of informed consent 

Subpart B—Informed Consent of 
Human Subjects 

} 50.20 General requirements for Informed 

consent 

Except as provided in 5 5023, no 
investigator may involve a human being 
as a subject in research covered by 
these regulations unless the investigator 
has obtained the legally effective 
informed consent of the subject or the 
subject's legally authorized 
representative. An investigator shall 
seek such consent only under 
circumstances that provide the 
prospective subject or the representative 
sufficient opportunity to consider 
whether or not to participate and that 
minimize the possibility of coercion or 
undue influence. The information that is 
given to the subject or the 
representative shall be in language 
understandable to the subject or the 
representative. No informed consent, 
whether oral or written, may include 
any exculpatory language through which 
the subject or the representative is made 
to waive or appear to waive any of the 
subject's legal rights, or releases or 
appears to release the investigator, the 
sponsor, the institution, or its agents 
from liability for negligence. 

§ 50.21 Effective date. 

The requirements for informed 
consent set out in this part apply to all 
human subjects entering a clinical 
investigation that commences on or after 
My 27,1901. 

5 50.23 Exception from general 

requirement*. 

(a) The obtaining of informed consent 
ill be deemed feasible unless, before 
of the test article (except as 
provided in paragraph (b) of this 
section), both the investigator and a 
physician who is not otherwise 
participating in the clinical investigation 
writing all of the following; 

U) The human subject is confronted 
> a life-threatening situation 
necessitating the use of the test article. 


(2) Informed consent cannot be 
obtained from the subject because of an 
inability to communicate with, or obtain 
legally effective consent from, the 
subject. 

(3) Time is not sufficient to obtain 
consent from the subject's legal 
representative. 

(4) There is available no alternative 
method of approved or generally 
recognized therapy that provides an 
equal or greater likelihood of saving the 
life of the subject. 

(b) If immediate use of the test article 
is. in the investigator's opinion, required 
to preserve the life of the subject, and 
time is not sufficient to obtain the 
independent determination required in 
paragraph (a) of this section in advance 
of using the test article, the 
determinations of the clinical 
investigator shall be made and, within 5 
working days after the use of the article, 
be reviewed and evaluated in writing by 
a physician who is not participating in 
the clinical investigation. 

(c) The documentation required In 
paragraph (a) or (b) of this section shall 
be submitted to the IRB within 5 
working days after the use of the test 
article. 

5 50.25 Elements of Informed consent 

(а) Basic elements of informed 
consent In seeking informed consent, 
the following information shall be 
provided to each subject: 

(1) A statement that the study 
involves research, an explanation of the 
purposes of the research and the 
expected duration of the subject's 
participation, a description of the 
procedures to be followed, and 
identification of any procedures which 
are experimental. 

(2) A description of any reasonably 
foreseeable risks or discomforts to the 
subject 

(3) A description of any benefits to the 
subject or to others which may 
reasonably be expected from the 
research. 

(4) A disclosure of appropriate 
alternative procedures or courses of 
treatment if any. that might be 
advantageous to the subject. 

(5) A statement describing the extent 
if any, to which confidentiality of 
records identifying the subject will be 
maintained and that notes the 
possibility that the Food and Dnig 
Administration may inspect the records. 

(б) For research involving more than 
minimal risk, an explanation as to 
whether any compensation and an 
explanation as to whether any medical 
treatments are available if injury occurs 
and. if so, what they consist of, or where 
further information may be obtained. 


(7) An explanation of whom to contact 
for answers to pertinent questions about 
the research and research subjects' 
rights, and whom to contact in the event 
of a research-related injury to the 
subject. 

(6) A statement that participation is 
voluntary, that refusal to participate will 
involve no penalty or loss of benefits to 
which the subject is otherwise entitled, 
and that the subject may discontinue 
participation at any time without 
penalty or loss of benefits to which the 
subject is otherwise entitled. 

(b) Additional elements of informed 
consent When appropriate, one or more 
of the following elements of information 
shall also be provided to each subject: 

(1) A statement that the particular 
treatment or procedure may involve 
risks to the subject (or to the embryo or 
fetus, if the subject is or may become 
pregnant) which are currently 
unforeseeable. 

(2) Anticipated circumstances under 
which the subject's participation may be 
terminated by the investigator without 
regard to the subject’s consent. 

(3) Any additional costs to the subject 
that may result from participation in the 
research. 

(4) The consequences of a subject's 
decision to withdraw from the research 
and procedures for orderly termination 
of participation by the subject 

(5) A statement that significant new 
findings developed during the course of 
the research which may relate to the 
subject's willingness to continue 
participation will be provided to the 
subject. 

(6) The approximate number of 
subjects involved in the study. 

(c) The informed consent 
requirements in these regulations are 
not intended to preempt any applicable 
Federal. State, or local laws which 
require additional information to be 
disclosed for informed consent to be 
legally effective. 

(d) Nothing in these regulations is 
intended to limit the authority of a 
physician to provide emergency medical 
care to the extent the physician is 
permitted to do so under applicable 
Federal. State, or local law. 

4 50.27 Documentation of informed 
consent. 

(a) Except as provided in { 56.109(c), 
informed consent shall be documented 
by the use of a written consent form 
approved by the IRB and signed by the 
subject or the subject's legally 
authorized representative. A copy shall 
be given to the person signing the form. 

(b) Except as provided in § 50.109(c), 
the consent form may be either of the 
following: 
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(1) A written consent document that 
embodies the elements of informed 
consent required by $ 50.25. This form 
may be read to the subject or the 
subjects legally authorized 
representative, but in any event, the 
investigator shall give either the subject 
or the representative adequate 
opportunity to read it before it is signed. 

(2) A "short form” written consent 
document stating that the elements of 
informed consent required by S 50.25 
have been presented orally to the 
subject or the subject's legally 
authorized representative. When this 
method is used, there shall be a witness 
to the oral presentation. Also, the 1RB 
shall approve a written summary of 
what is to be said to the subject or the 
representative. Only the short form itself 
is to be signed by the subject or the 
representative. However, the witness 
shall sign both the short form and a copy 
of the summary, and the person actually 
obtaining the consent shall sign a copy 
of the summary. A copy of the summary 
shall be given to the subject or the 
representative in addition to a copy of 
the short form. 

PART 71—COLOR ADDITIVE 
PETITIONS 

2. Part 71 is amended: • 

a. In 5 71.1 by adding new paragraph 
(i) to read as follows: 

§71.1 Petitions 
• • • • • 

(i) If clinical investigations involving 
human subjects are involved, petitions 
Hied with the Commissioner under 
section 705(b) of the act shall include 
statements regarding each such clinical 
investigation contained in the petition 
that It either was conducted in 
compliance with the requirements for 
institutional review set forth in Part 56 
of this chapter, or was not subject to 
such requirements in accordance with 
§9 56.104 or 56.105, and that it was 
conducted in compliance with the 
requirements for informed consent set 
forth in Part 50 of this chapter. 

b. In 9 71.6 by adding a new sentence 
at the end of paragraph (b) to read as 
follows: 

5 71.6 Extension of time for studying 
petitions; substantive amendments; 
withdrawal of pctMona without prejudice. 

• • 4 • • 

(b) * * * If clinical investigations 
involving human subjects are involved, 
additional information or data 
submitted in support of filed petitions 
shall include statements regarding each 
such clinical investigation from which 
the information or data are derived, that 
it either was conducted in compliance 


with the requirements for institutional 
review set forth in Part 56 of this 
chapter, or was not subject to such 
requirements in accordance with 
9§ 56.104 or 56.105. and that it was 
conducted in compliance with the 
requirements for informed consent set 
forth in Part 50 of this chapter. 

• * » • • 

SUBCHAPTER B—FOOD FOR HUMAN 
CONSUMPTION 

PART 171 —FOOD ADDITIVE 
PETITIONS 

3. Part 171 is amended: 

a. In 9 171.1 by adding new paragraph 
(m) to read as follows: 

5 171.1 Petitions. 

• • • • • 

(m) If clinical investigations involving 
human subjects are involved, petitions 
filed with the Commissioner under 
section 409(b) of the act shall include 
statements regarding each such clinical 
investigation relied upon in the petition 
that it either was conducted in 
compliance with the requirements for 
institutional review set forth in Part 56 
of this chapter, or was not subject to 
such requirements in accordance with 
$9 56.104 or 56.105. and that it was 
conducted in compliance with the 
requirements for informed consent set 
forth in Part 50 of this chapter. 

b. In 9 171.6 by adding a new sentence 
at the end of the paragraph to read as 
follows: 

9 171.6 Amendment of petition. 

• • • If clinical investigations 
involving human subjects are involved 
additional information and data 
submitted in support of filed petitions 
shall include statements regarding each 
clinical investigation from which the 
information or data are derived, that it 
either was conducted in compliance 
with the requirements for institutional 
review set forth in Part 56 of this 
chapter, or was not subject to such 
requirements in accordance with 
99 56.104 or 56.105, and that it was 
conducted in compliance with the 
requirements for informed consent set 
forth in Part 50 of this chapter. 

PART 180 —FOOD ADDITIVES 
PERMITTED IN FOOD ON AN INTERIM 
BASIS OR IN CONTACT WITH FOOD 
PENDING ADDITIONAL STUDY 

4. Part 180 is amended in 9 180.1 by 
adding new paragraph (c)(6) to read as 
follows: 

9 180.1 General. 


(6) If clinical investigations involving 
human subjects are involved, such 
investigations filed with the 
Commissioner shall include, with 
respect to each investigation, statement 
that the investigation either was 
conducted in compliance with the 
requirements for institutional review set 
forth in Part 56 of this chapter, or was 
not subject to such requirements in 
accordance with 99 56.104 or 56.105, and 
that it has been or will be conducted in 
compliance with the requirements for 
informed consent set forth in Part 50 of 
this chapter. 

• • • • • 


SUBCHAPTER D—DRUGS FOR HUMAN USE 
PART 310—NEW DRUGS 

9310.3 l Amended 1 

5. Part 310 is amended in 9 310.3 
Definitions and interpretations, by 
removing and reserving paragraph (i). 

9 310.102 [Removed ] 

6. Part 310 is amended by removing 
9 310.102 Consent for use of 
investigational new drugs (IND) on 
humans: statement of policy, 

PART 312—NEW DRUGS FOR 
INVESTIGATIONAL USE 

7. Part 312 is amended: 

a. In 9 312.1 by revising paragraph 
(a)(2) item c of Form FD-1571, item 3 of 
Form FTM572, and item 2a of Form FD- 
1573, and redesignating paragraph 
(d)(11) and (12) as (d)(12) and (13). 
respectively, and adding new paragraph 
(d)(ll) to read as follows: 

9 312.1 Condition* for exemption ol new 
drugs for Investigational use. 


a Institutional review board (JRBj. 
The sponsor must give assurance that an 
1RB that complies with the requirements 
set forth in Part 56 of this chapter will be 
responsible for the Initial and continuing 
review and approval of the proposed 
clinical study. The sponsor must also 
provide assurance that the Investigators 
will report to the 1RB all changes in the 
research activity and all unanticipated 
problems involving risks to human 
subjects or others, and that the 
investigators will not make any changes 
in the research without IRB approval 
except where necessary to eliminate 
apparent immediate hazard to the 
human subjects. FDA will regard the 
signing of the Form FTM571 as 
providing the necessary assurances 


more phases, provided the outline of the 


above. 

(The notice of claimed Investigational 
Avnmnlinn mnv hp limited to 8nV One Of 












Federal Register / Vol. 48. No. 17 / Tuesday, January 27, 1981 / Rules and Regulations 


8953 


additional phase or phases is submitted 
before such Additional phases begin. A 
limitation on on exemption does not 
preclude continuing a subject on the 
drug from phase 2 to phase 3 without 
interruption while the plan for phase 3 is 
being developed.) 

Ordinarily, a plan for clinical trial will 
not be regarded as reasonable unless, 
among other things, it provides for more 
than one independent competent 
investigator to maintain adequate case 
histories of an adequate number of 
subjects, designed to record 
observations and permit evaulation of 
any and all discernible effects 
attributable to the drug In each 
individual treated, and comparable 
records on any individuals employed as 
controls. These records shall be 
individual records maintained for each 
subject to include adequate information 
pertaining to each, including age, sex. 
conditions treated, dosage, frequency of 
administration of the drug, results of all 
relevant clinical observations and 
laboratory examinations made, 
adequate information concerning any 
other treatment given, and a full 
statement of any adverse effects and 
useful results observed, together with an 
opimon as to whether such effects or 
results are attributable to the drug under 
investigation. 

• • • • • 

3. The investigator assures that an IRB 
that complies with the requirements set 
forth in Part 58 of this chapter will be 
responsible for the initial and continuing 
review and approval of the proposed 
clinical study. The investigator also 
assures that he/she will report to the 
IRB all changes in the research activity 
and all unanticipated problems 
involving risks to human subjects or 
others, and that he/she will not make 
any changes in the research that would 
increase the risks to human subjects 
without IRB approval. FDA will regard 
the signing of the Form FD-1S72 as 
providing the necessary assurances 
stated above. 

• • • • • 

2a. The investigator assures that an 
IRB that complies with the requirements 
set forth in Part 56 of this chapter will be 
responsible for the initial and continuing 
review and approval of the proposed 
clinical study. The investigator also 
?dd UI ? S ^ al ^ e / 8 ^ c W MI report to the 
IRB all changes in the research activity 
and all unanticipated problems 
involving risks to human subjects or 
others, and that hc/she will not make 
any changes in the research that would 
increase the risks to human subjects 
without IRB approval. FDA will regard 
me signing of the Form FD-1573 os 


providing the necessary assurances 
stated above. 


(11) The clinical investigations are not 
being conducted in compliance with the 
requirements regarding institutional 
review set forth in this part or in Part 56 
of this chapter, or informed consent set 
forth in Part 50 of this chapter; or 
• • • • • 

b. In 9 312.2G(b)(l)(iv) by replacing the 
1964 “Declaration of Helsinki M with the 
revised version to read as follows: 

$ 312.20 Clinical data generated outside 
the United States and not subject to a 
“Notice of Claimed Investigational 
Exemption for a New Drug/' 

• • • • • 

(b) * • * 

(!)*•• 

(iv) ♦ * * 

Recommendations Guiding Medical Doctors 
in Biomedical Research Involving Human 
SubjoctJ 

/. Basic Principles 

1. Biomedical research involving human 
subjects must conform to generally accepted 
scientific principles and should be based on 
adequately performed laboratory and animal 
experimentation and on a thorough 
knowledge of the scientific literature. 

2. The design and performance of each 
experimental procedure involving human 
subjects should be clearly formulated in on 
experimental protocol which should be 
transmitted to a specially appointed 
independent committee for consideration, 
comment and guidance. 

3. Biomedical research involving human 
subjects should be conducted only by 
scientifically qualified persons and under the 
supervision of a clinically competent medical 
person. The responsibility for the human 
subject must always rest with a medically 
qualified person and never rest on the subject 
uf the resoarch. even though the subject has 
given his or her consent. 

4. Biomedical research Involving human 
subjects cannot legitimately be carried out 
unless the Importance of the objective is in 
proportion to the inherent risk to the subject. 

5. Every biomedical research project 
involving humun subjects should be preceded 
by careful assessment of predictable risks in 
comparison with foreseeable benefits to the 
subject or to others. Concern for the Interests 
of the subject must always prevail over the 
interests of science and society. 

6* The right of the research subject to 
safeguard his or her integrity must always be 
respected Every precaution should be taken 
to respect the privacy of the subject and to 
minimize the impact of the study on the 
subject's physical and mental integrity and 
on the personality of the subject. 

7. Doctors should abstain from engaging in 
research projects involving human subjects 
unless they are satisfied that the hazards 
Involved are believed to be predictable. 
Doctors should cease any investigation if the 


hazards are found to outweigh the potential 
benefits. 

a In publication of the results of his or her 
research, the doctor Is obliged to preserve the 
accuracy of the results. Reports of 
experimentation not in accordance with the 
principles laid down in this Declaration 
should not be accepted for publication. 

9. In Any research on human beings, each 
potential subject must be adequately 
informed of the aims, methods, anticipated 
benefits and potential hazards of the study 
and the discomfort it may entail. He or she 
should be informed that her or she is at 
liberty to abstain from participation in the 
study and that he or she Is free to withdraw 
his or her consent to participation at any 
time. The doctor should then obtain the 
subject's given Informed consent, preferably 
in writing. 

10. When obtaining informed consent for 
the research project the doctor should be 
particularly cautious if the subject is in a 
dependent relationship to him or her or may 
consent under duress. In that case the 
informed consent should be obtained by a 
doctor who is not engaged in the 
investigation and who is completely 
independent of this official relationship. 

11. In case of legal Incompetence, informed 
consent should bo obtained from the legal 
guardian in accordance with national 
legislation. Where physical or mental 
incapacity makes it impossible to obtain 
informed consent, or when the subject is a 
minor, permission from the responsible 
relative replaces that of the subject in 
accordance with national legislation 

12. The research protocol should always 
contain a statement of the ethical 
considerations involved and should indicate 
that the principles enunciated in the present 
Declaration ore complied with. 

II. Medical Research Combined With 
Professional Care (Clinical Research) 

1. In the treatment of the sick person, the 
doctor must be free to use a new diagnostic 
and therapeutic measure, if In his or her 
judgment it offers hope of saving life, 
reestablishing health or alleviating suffering. 

2. The potential benefits, hazards and 
discomfort of a new method should be 
weighed against the advantages of the best 
current diagnostic and therapeutic methods. 

3. In any medical study, every patient— 
including those of a control group, if any— 
should be assured of the best proven 
diagnostic and therapeutic methods. 

4. The refusal of the patient to participate 
in a study must never interfere with the 
doctor patient relationship. 

5. If the doctor considers it essential not to 
obtain informed consent, the specific reasons 
for this proposal should be stated in the 
experimental protocol for transmission to the 
independent committee (I, 2). 

6. The doctor can combine medical 
research with professional care, the objective 
being the acquisition of now medical 
knowledge, only to the extent that medical 
research is justified by its potential 
diagnostic or therapeutic value for the 
patient. 
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///. Nan-Therapeutic Biomedical Research 
Involving Human Sub/ects (Non-CJinicaJ 
Biomedical Research) 

1. In the purely scientific application of 
medical research carried out on a human 
being, it is the duty of the doctor to remain 
the protector of the life and health of that 
person on whom biomedical research is being 
carried out. 

2 . The subjects should be volunteers— 
either healthy persona or patients for whom 
the experimental design is not related to the 
patient's illness. 

3. The investigator or the investigating 
team should discontinue the research if in 
his/her or their judgment it may. if continued 
be harmful to the individual. 

4. In research on man. the interest of 
science and society should never take 
precedence over considerations related to the 
well-being of the subject. 

• • • • • 


PART 314—NEW DRUG 
APPLICATIONS 

8. Part 314 is amended: 

a. In $ 314.1 by adding new item 17 to 
Form FD-356H in paragraph (cH2) and 
by redesignating paragraph (f)(7) and (8) 
os (f)(8) and (9). and adding new 
paragraph (f)(7) to read as follows: 

5 314.1 Applications. 

• • • • • 

(c) * * * 

( 2 ) * * * 

Form FD-358U—Rev. 1974: 

• • • • 

17. Conduct of clinical investigations. 
Statements contained in the application 
regarding each clinical investigation 
involving human subjects, that it either 
was conducted in compliance with the 
requirements for institutional review set 
forth In Part 56 of this chapter, areas not 
subject to such requirements in 
accordance with {( 56.104 or 56.105. and 
that it w as conducted in compliance 
with the requirements for informed 
consent set forth in Part 50 of this 
chapter. 

• • • • • 

W * # 

(7) Statements contained in the 
application regarding each clinical 
investigation involving human subjects, 
that it either was conducted in 
compliance with the requirements for 
institutional review set forth in Part 56 
of ihis chapter, areas not subject to such 
requirements in accordance with 
55 56.104 or 56.105. and that it was 
conducted in compliance with the 
requirements for informed consent set 
forth in Part 50 of this chapter. 

• • • • • 

b. In 5 314.8 by adding new paragraph 
(n) to read as follows: 


5 314.6 Supplemental applications. 

• • • • • 

(n) A supplemental application thal 
contains clinical investigations 
involving human subjects shall include 
statements by the applicant regarding 
each such investigation, that it either 
was conducted in compliance with the 
requirements for institutional review set 
forth in Part 56 of this chapter, areas not 
subject to such requirements in 
accordance with 5 5 56.104 or 56.105. and 
that it was conducted in compliance 
with the requirements for informed 
consent set forth in Part 50 of this 
chapter. 

c. In 5 314.9 by adding new paragraph 

(e) to read as follows: 

• 

$314.9 Insufficient information In 
application. 

• •it* 

(c) The information contained in an 
application shall be considered 
insufficient to determine whether a drug 
is safe and effective for uBe unless the 
application includes statements 
regarding each clinical investigation 
involving human subjects contained in 
the application, that it either was 
conducted in compliance with the 
requirements for institutional review set 
forth in Part 58 of this chapter, areas not 
subject to such requirements in 
accordance with 55 56.104 or 56.105. and 
that it was conducted in compliance 
with the requirements for informed 
consent set forth in Part 50 of this 
chapter. 

d. In 5 314.12 by adding new 
paragraph (e) to read as follows: 


of this chapter, areas not subject to such 
requirements in accordance with 
55 56.104 or 56.105. and that it was 
conducted in compliance with the 
requirements for informed consent set 
forth in Part 50 of this chapter. 

• • • • • 

f. In 5 314.111 by adding new 
paragraph (a)(ll) to read as follows: 

§ 314.111 Refusal to approve t he 
application. 

(a) • * * 

(11) Any clinical investigation 
involving human subjects contained in 
the application subject to the 
requirements for institutional review set 
forth in Part 56 of this chapter, or 
informed consent set forth in Part 50 of 
this chapter was not conducted in 
compliance with such requirements. 

• • • • • 

g. In J 314.115 by adding new 
paragraph (c)(7) to read as follows: 

§314.115 Withdrawal of approval o( an 
application. 

• • • • • 

(cl*-* 

(7) That any clinical investigation 
involving human subjects contained in 
the application subject to the 
requirements for institutional review set 
forth in Part 56 of this chapter, or 
informed consent set forth in Part 50 of 
this chapter was not conducted in 
compliance with such requirements 


PART 320—BIOAVAILABILITY AND 
BIOEQUIVALENCE REQUIREMENTS 


$ 314.12 Untrue statements In application. 


(e) Any clinical investigation 
involving human subjects contained in 
the application subject to the 
requirements for informed i *nsent set 
forth in Part 50 of this chapter either 
was conducted in compliance with the 
requirements for institutional review set 
forth in Part 56 of this chapter, areas not 
subject to such requirements in 
accordance with 5 5 56.104 or 56.105. and 
that it was not conducted in compliance 
with such requirements. 

e. In 5 314.110 by adding new 
paragraph (a)(ll) to read as follows: 


$ 314.110 Reasons for refusing to file 
applications. 

(a) • * * 

(11) The applicant fails to include in 
the application statements regarding 
each clinical investigation involving 
human subjects contained In the 
application, that it either was conducted 
in compliance with the requirements for 
institutional review set forth in Part 56 


g. Part 320 is amended: 

a. In § 320.31 by adding new 
paragraph (f) to read as follows: 

§ 320.31 Applicability of requirements 
regarding a “Notice of Claimed 
Investigational Exemption for a New Drug." 

(f) An in vivo bioavailabilily study in 
humans shall be conducted in 
compliance with the requirements for 
institutional review sel forth in Pari 56 
of this chapter, and informed consent set 
forth in Part 50 of this chapter, 
regardless of whether the study is 
conducted under a “Notice of Claimed 
Investigational Exemption for a New 
Drug." 

b. In 5 320.57 by adding new 
paragraph (e) to read a9 follows: 

5 320.57 Requirements of the conduct of 
In vivo bioequivalence testing In humans 

• I • • 8 

(e) If a bioequivalcnce requirement 
provides for in vivo testing in humans 
any person conducting such testing sna 
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comply with the requirements of 

§ 32031 . 

PART 330—OVER-THE-COUNTER 
(OTC) HUMAN DRUGS WHICH ARE 

generally recognized as safe 
and effective and not 
misbranded 

10. Part 330 is emended in 5 330.10 by 
adding new paragraph (e) to read as 

fallows: 

5 330.10 Procedures for classifying OTC 
drugs as generally recognized as safe and 
effective and not misbranded, and for 
establishing monographs. 

• • • • • 

(e) Institutional review and informed 
consent. Information and data submitted 
under this section after (July 27, 1981) 
shall include statements regarding each 
clinical investigation involving human 
subjects, from which the information 
and data are derived, that it either was 
conducted in compliance with the 
requirements for institutional review set 
forth in Part 56 of this chapter, areas not 
subject to such requirements in 
accordance with ($ 56.104 or 56.105, and 
that it was conducted in compliance 
with the requirements for informed 
consent set forth in Part 50 of this 
chapter. 

PART 361-PRESCRIPTION DRUGS 
FOR HUMAN USE GENERALLY 
RECOGNIZED AS SAFE AND 
EFFECTIVE AND NOT MISBRANDED: 
DRUGS USED IN RESEARCH 

11. Par! 361 is amended in § 361.1 by 
revising paragraph (d)(5) to read as 

follows: 

5 361.1 Radioactive drugs for certain 
research uses. 

• • • • • 

(dr • • 

(5) Human research subjects . Each 
investigator shall select appropriate 
human subjects and shall obtain the 
review and approval of an institutional 
review board that conforms to the 
requirements of Part 56 of this chapter, 
and shall obtain the consent of the 
subjects or their legal representatives in 
accordance with Part 50 of this chapter. 
The research subjects shall be at least 
18 years of age and legally competent. 
Exceptions are permitted only in those 
tpecial situations when it can be 
demonstrated to the committee that the 
1 , y pfwnts a unique opportunity to 
^ J ■ information not currently available, 
requires the use of research subjects 
e8s than 18 years of age, and is without 
significant risk to the subject Studies 
involving minors shall be supported 
Wl,h by qualified pediatric 
‘-onsultants to the Radioactive Drug 


Research Committee. Each female 
research subject of childbearing 
potential shall state in writing that she 
is not pregnant, or. on the basis of a 
pregnancy lest be confirmed as not 
pregnant before she may participate in 
any study. 

• • • • • 

PART 430—ANTIBIOTIC DRUGS; 
GENERAL 

12. Pari 430 is amended in § 430.20 by 
adding new paragraph (g) to read as 
follows: 

9 430.20 Procedure for the Issuance, 
amendment, or repeal of regulations. 

• • • • • 

(g) No regulation providing for the 
certification of an antibiotic drug for 
human use shall be issued or amended 
unless each clinical investigation 
involving human subjects on which the 
issuance or amendment of the regulation 
is based was conducted in compliance 
with the requirements for institutional 
review set forth in Part 56 of this chapter 
or was not subject to such requirements 
in accordance with 99 56.104 or 56.105. 
and for informed consent set forth in 
Part 50 of this chapter. 

PART 431—CERTIFICATION OF 
ANTIBIOTIC DRUGS 

13. Part 431 is amended in 9 431.17 by 
adding new paragraph (1) to read as 
follows: 

9 431.17 New antibiotic and antibiotic- 
containing products. 

• ^ • • • • 

(1) Statements regarding each clinical 
investigation involving human subjects 
contained in the request, that it either 
was conducted in compliance with the 
requirements for institutional review set 
forth in Purt 56 of this chapter or was 
not subject to such requirements in 
accordance with §9 56.164 or 56.105, and 
for informed consent set forth in Part 50 
of this chapter. 

SUBCHAPTER F—BIOLOGICS 
PART 601—LICENSING 

14. Part 601 is amended: 

a. In 9 601.2 by revising paragraph (a) 
to read as follows: 

§ 601.2 Applications for establishment and 
product license*; procedures for filing. 

(a) General. To obtain a license for 
any establishment or product, the 
manufacturer shall make application to 
the Director, Bureau of Biologies, on 
forms prescribed for such purposes, and 
in the case of an application for a 
product license, shall submit data 
derived from nonclinical laboratory and 


clinical studies which demonstrate (hat 
the manufactured product meets 
prescribed standards of safety, purity, 
and potency; with respect to each 
nonclinical laboratory study, either a 
statement that the study was conducted 
in compliance with the requirements set 
forth in Part 58 of this chapter, or, if the 
study was not conducted in compliance 
with such regulations, a statement that 
describes in detail all differences 
between the practices used in the study 
and those required in the regulations; 
statements regarding each clinical 
investigation involving human subjects 
contained in the application, that it 
either was conducted in compliance 
with the requirements for institutional 
review set forth in Part 58 of this chapter 
or was not subject to such requirements 
in accordance with 99 56.104 or 56.105, 
and was conducted in compliance with 
requirements for informed consent set 
forth in Part 50 of this chapter, a full 
description of manufacturing methods; 
data establishing stability of the product 
through the dating period: sample(s) 
representative of the product to be sold, 
bartered, or exchanged or offered, sent, 
carried or brought for sale, barter, or 
exchange; summaries of results of tests 
performed on the !ot{s) represented by 
the submitted sample(s); and specimens 
of the labels, enclosures and containers 
proposed to be used for the product. An 
application for license shall not be 
considered as filed until all pertinent 
information and data have been 
received from the manufacturer by the 
Bureau of Biologies. In lieu of the 
procedures described in this paragraph, 
applications for radioactive biological 
products shall be handled as set forth In 
paragraph (b) of this section. 

• • • • • 

b. In 9 601.25 by revising paragraph 
(h)(1) and adding new paragraph (1) to 
read as follows: 

9 60US Review procedures to determine 
that licensed biologi ca l product* are sale, 
effective, end not misbranded under 
prescribed, recommended, or suggested 
condition* of use. 

• • • • • 

(h) Additional studies. (1) Within 30 
days following publication of the final 
order, each licensee for a biological 
product designed as requiring further 
study to justify continued marketing on 
an interim basis, under paragraph (f)(3) 
of this section, shall satisfy the 
Commissioner of Food and Drugs in 
writing that studies adequate and 
appropriate to resolve the questions 
raised about the product have been 
undertaken, or the Federal government 
may undertake these studies. Any study 
involving a clinical investigation that 
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involves human subjects shall be 
conducted in compliance with the 
requirements for institutional review set 
forth in Part 56 of this chapter, unless it 
is not subject to such requirements in 
accordance with $$ 56.104 or 56.105, and 
for informed consent set forth in Part 50 
of this chapter. The Commissioner may 
extend this 30-day period if necessary, 
either to review and act on proposed 
protocols or upon indication from the 
licensee that the studies will commence 
at a specified reasonable time. If no 
such commitment is made, or adequate 
and appropriate studies are not 
undertaken, the product licenses shall 
be revoked. 

• • • • • 

(1) Institutional review and informed 
consent Information and data submitted 
under this section after July 27.1981 
shall Include statements regarding each 
clinical investigation involving human 
subjects, that it either was conducted in 
compliance with the requirements for 
institutional review set forth in Part 56 
of this chapter, or was not subject to 
such requirements in accordance with 
$$ 56.104 or 56.105, and that it was 
conducted in compliance with the 
requirements for informed consent set 
forth in Part 50 of this chapter. 

• iiit 

c. By revising § 601.30 to read as 
follows: 

$ 601.30 Licenses required; products for 
controlled investigation only. 

Any biological or Bivalent organic 
arsenical manufactured in any foreign 
country and intended for sale, barter, or 
exchange shall be refused entry by 
collectors of customs unless 
manufactured in an establishment 
holding an unsuspended and unrevoked 
establishment license Hnd license for the 
product Unlicensed products that are 
not imported for sale, barter, or 
exchange and that are intended solely 
for purposes of controlled investigation 
are admissible only if the investigation 
is conducted in accordance with section 
505 of the Federal Food, Drug, and 
Cosmetic Act and the requirements set 
forth in Parts 50. 56 unless exempted 
under $ 56104 as granted a waiver 
under $ 56.105. 58. and 312 of this 
chapter. 

PART 630—ADDITIONAL STANDARDS 
FOR VIRAL VACCINES 

15. Part 630 is amended: 

a. In § 630.11 by revising the first 
sentence to read as follows: 


§ 630.11 Clinical trials to qualify for 
license. 

To qualify for license, the antigenicity 
of the vaccine shall have been 
determined by clinical trials of adequate 
statistical design conducted in 
compliance with Part 58 of this chapter 
unless exempted under § 56.104 or 
granted a waiver under $ 58.105. and 
with Part 50 of this chapter. * • # 

b. In S 630.31 by adding a new 
sentence at the end of the section to 
read as follows: 

$ 630.31 Clinical trials to qualify for 
license. 

• • • Such clinical trials shall be 
conducted in compliance with Part 56 of 
this chapter unless exempted under 
$ 56.104 or granted a waiver under 
5 56.105. and with the requirements for 
Informed consent set forth in Part 50 of 
this chapter. 

c. By revising § 630.51 to read as 
follows: 

$ 630.51 Clinical trials to qualify for 
license. 

To qualify for license, the antigenicity 
of Mumps Virus Vaccine, Live: shall be 
determined by clinical trials, conducted 
in compliance with Part 56 of this 
chapter unless exempted under § 56.104 
or granted a waiver under S 56.105. and 
with Part 50 of this chapter, that follow 
the procedures prescribed in 5 630.31. 
except that the immunogenic effect shall 
be demonstrated by establishing that a 
protective antibody response has 
occurred in at least 90 percent of each of 
the five groups of mumps-susceptible 
individuals, each having received the 
parenteral administration of a virus 
vaccine dose not greater than that 
demonstrated to be safe in field studies 
($ 630.50(b)) when used under 
comparable conditions. 

d. By revising S 630.61 to read as 
follows: 

9 630.61 Clinical trials to qualify for 
license. 

To qualify for license, the antigenicity 
of Rubella Virus Vaccine, Live, shall be 
determined by clinical trials, conducted 
in compliance with Part 56 of this 
chapter unless exempted under $ 56.104 
or granted a waiver under $ 56.105. and 
with Part 50 of this chapter, that follow 
the procedures prescribed in $ 630.31, 
except that the immunogenic effect shall 
be demonstrated by establishing that a 
protective antibody response has 
occurred in at least 90 percent of each of 
the five groups of rubella-susceptible 
individuals, each having received the 
parenteral administration of a virus 
vaccine dose not greater than that 
demonstrated to be safe in field studies 


when used under comparable 
conditions. 

e. In $ 630.81 by revising the first 
sentence to read as follows: 

§ 630.61 Clinical trials to qualify for 
license. 

In addition to demonstrating that the 
measles component meet the 
requirements of § 630.31, the measles 
and smallpox antigenicity of the final 
product shall be determined by clinical 
trials of adequate statistical design 
conducted in compliance with Part 56 of 
this chapter unless exempted under 
$ 56.104 or granted a waiver under 
§ 56.105. and with Part 50 of this chapter 
and with three consecutive lots of final 
vaccine manufactured by the same 
methods and administered as 
recommeded by the manufacturer. * * * 

PART 812—INVESTIGATIONAL 
DEVICE EXEMPTIONS 

16. Part 812 is amended: 

a. In $ 812.2 by revising paragraph 
(b](l)(iii) to read as follows: 

5 812.21 Applicability. 

(b) * # * 

(iii) Ensures that each Investigator 
participating in an Investigation of the 
device obtains from each subject under 
the investigator's care, informed consent 
under Part 50 and documents it, unless 
documentation is waived by an IRB 
under S 58.109(c). 

b. In $ 812.3 by revising paragraph (f) 
to read as follows: 

$612.3 Definitions. 

• • • • • 

(f) “Institutional review board" (IRB) 
means any board, committee, or other 
group formally designated by an 
institution to review biomedical 
research involving subjects and 
established, operated, and functioning in 
conformance with Part 58. The term has 
the same meaning as “institutional 
review committee*’ in section 520(g) of 
the act 

c. In $ 812.20 by removing paragraph 
(a)(2), and by redesignating (a)(3) os 
(a)(2) and revising it. and by 
redesignating (a)(4) as (a)(3) as follows: 

$612.20 Application. 

(a) * * * 

(2) A sponsor shall not begin an 
investigation for which FDA’s approval 
of an application is required until FDA 
has approved the application. 

• • • • • 

d. In 5 812.35 by revising paragraphs 
(a) and (b) to read as follows: 
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§ 812.35 Supplemental application*. 

(a) Changes in investigational plan. A 
sponsor shall: (1) Submit to FDA a 
supplemental application if the sponsor 
or an investigator proposes a change in 
the investigational plan and (2) obtain 
IRB approval (see 5 56.110(b)) and FDA 
approval of the change before 
implementation. 

(b) IRB approval. A sponsor shall 
submit to FDA, in a supplemental 
application, the certification of any IRB 
approval of an investigation or a part of 
an investigation not included in the IDE 
application. 

e. By adding new § 81242 to read as 

follows: 

§ 812.42 FDA and IRB approval. 

A sponsor shall not begin an 
investigation or part of an investigation 
until an IRB and FDA have both 
approved the application or 
supplemental application relating to the 
investigation or part of an investigation. 

f. By revising the heading of Subpart D 
to read as follows: 


Subpart D—IRB Review and Approval 

g. By revising § 812.00 to read as 

follows: 


§ 812.60 IRB composition, duties, and 

(unctions. 

An IRB reviewing and approving 
investigations under this part shall 
comply with the requirements of Part 56 
in all respects, including its composition, 
duties, and functions. 

h. In § 812.62 by revising the section 
heading and the section to read as 
follows: 


$812.62 IRB approval 

(a) An IRB shall review and have 
authority to approve, require 
modifications in (to secure approval), or 
disapprove all investigations covered by 
this part. 

lb) If no IRB exists or if FDA finds 
that an IRB’s review is inadequate, a 
aponsor may submit an application to 

FDA. 

I By adding new § 812,64 to read as 

follows: 


5 812,64 IRB’s continuing review. 

The IRB shall conduct its continuing 
review of an investigation in accordance 

with Part 50. 

I By adding new § 812.66 to read as 

follows; 


i* 12 - 66 Significant risk device 
^terminations. 

If an IRB determines that an 
investigation, presented for approval 
under § 812 . 2 (b)(l){ii). involves a 
Ngmficant risk device, it shall so notify 


the investigator and. where appropriate, 
the sponsor. A sponsor may not begin 
the investigation except as provided in 
§ 812.30(a). 

k. In § 612.100 by revising the second 
sentence to read as follows: 

$ 612.100 General responsibilities of 
Investigators. 

* * * An investigator also is 
responsible for ensuring that informed 
consent is obtained in accordance with 
Part 50 of this chapter.* * * 


Subpart F (Removed) 

l. Part 812 is amended by removing 
Subpart F— Informed Consent ond 
marking it ‘'Reserved/' 

m. In § 812.140 by revising paragraphs 

(c), (d). and (e) to read as follows: 

§ 812.140 Records 
• • • • • 

(c) IRB records. An IRB shall maintain 
records in accordance with Part 56 of 
this chapter. 

(d) Retention period. An investigator 
or sponsor shall maintain the records 
required by this subpart during the 
investigation and for a period of 2 years 
after the latter of the following two 
dates: The date on which the 
investigation is terminated or 
completed, or the date that the records 
are no longer required for purposes of 
supporting a premarket approval 
application or a notice of completion of 
a product development protocol. 

(e) Records custody. An investigator 
or sponsor may withdraw from the 
responsibility to maintain records for 
the period required in paragraph (d) of 
this section and transfer custody of the 
records to any other person who will 
accept responsibility for them under this 
part including the requirements of 

§ 812.145. Notice of a transfer shall be 
given to FDA not later than 10 working 
days after transfer occurs. 

n. In § 812.150 by revising paragraph 
(a)(4) to read as follows: 

§812.150 Reports. 

(a) * * * * 

(4) Deviations from the 
investigational plan. An investigator 
shall notify the sponsor and the 
reviewing IRB (see § 56.106(a)(3) and (4) 
of any deviation from the investigational 
plan. In the case of an emergency to 
protect the life or physical well being of 
a subject, the investigator shall notify 
the reviewing IRB withing 46 hours. 

Prior approval by the sponsor is 
required for changes in. or deviations 
from, a plan. FDA approval under 
§ 812.35(a) is also required. 

• • • • • 


PART 813—INVESTIGATIONAL 
EXEMPTIONS FOR INTRAOCULAR 
LENSES 

Subpart F l Removed 1 

17. Part 813 is amended by removing 
Subpart F— Informed Consent of Human 
Subjects and marking it "Reserved." 

SUBCHAPTER J—RADIOLOGICAL HEALTH 

PART 1003—NOTIFICATION OF 
DEFECTS OR FAILURE TO COMPLY 

18. Part 1003 is amended in § 1003.31 
by revising paragraph (b) to read as 
follows: 

§ 1003.31 Granting the exemption. 

• • • • • 

(b) Such views and evidence shall be 
confined to matters relevant to whether 
the defect in the product or its failure to 
comply with an applicable Federal 
standard would create a significant risk 
to injury, including generic injury, to any 
person and shall be presented in writing 
unless the Secretary determines that an 
oral presentation is desirable. When 
such evidence includes clinical 
investigations involving human subjects, 
the data submitted shall include, with 
respect to each clinical investigation 
either a statement that each 
investigation was conducted in 
compliance with the requirements set 
forth in Part 56 of this chapter, or a 
statement that the investigation is not 
subject to such requirements in 
accordance with §§ 56.104 or 56.105, and 
a statement that each investigations was 
conducted in compliance with the 
requirements set forth in Part 50 of this 
chapter. 

• • • • • 


PART 1010—PERFORMANCE 
STANDARDS FOR ELECTRONIC 
PRODUCTS; GENERAL 

19. Part 1010 is amended: 

a. In § 1010.4 by adding new 
paragraph (b)(l)(xi) to read as follows: 

§1010.4 Variances. 

• • • • • 

0 >) # * 

(!)••• 

(xi) If the electronic product is used in 
a clinical investigation involving human 
subjects, is subject to the requirements 
for institutional review set forth in Part 
56 of this chapter, and is subject to the 
requirements for informed consent set 
forth in Part 50 of this chapter, the 
investigation shall be conducted in 
compliance with such requirements. 

• • • • • 

b. In § 1010.5 by revising paragraph 

(c)(12) to read as follows. 







8938 


Federal Register / Vol. 46. No. 17 / Tuesday, lanuary 27. 1981 / Rules and Regulations 


} 1010.5 Exemptions for product* 

Intended for United State* Government 
IN*. 

• • • • • 

(c) • • • 

(12) Such other information required 
by regulation or by the Director. Bureau 
of Radiological Health, to evaluate and 
act on the application. Where such 
information includes nonclinical 
laboratory studies, the information shall 
include, with respect to each nonclinical 
study, either a statement that each study 
was conducted in compliance with the 
requirements set forth in Part 58 of this 
chapter, or. if the study was not 
conducted in compliance with such 
regulations, a statement that describes 
in detail all differences between the 
practices used in the study and those 
required in the regulations. When such 
information includes clinical 
investigations involving human subjects, 
the information shall include, with 
respect to each clinical investigation, 
either a statement that each 
investigation was conducted in 
compliance with the requirements set 
forth in Part 56 of this chapter, or a 
statement that the investigation is not 
subject to such requirements in 
accordance with §S 56.164 or 56.105 and 
a statement that each investigation was 
conducted in compliance with the 
requirements set forth in Part 50 of this 
chapter. 

• • • • • 

Effective date . This regulation shall 
become effective July 27,1981. 

(Secs. 406. 408. 409. 502, 503. 506, 506. 507. 510. 
513-518, 518-520. 701(a), 706, and 001, 52 Stat. 
1049-1053 as amended. 1055, 1058 as 
amended. 55 Stat. 651 as amended. 59 Stat. 

463 as amended. 68 Stat. 511-517 as amended. 
72 Stat 1785-1788 as amended. 74 Stat. 399- 
407 as amended. 78 Slat. 794-795 at amended, 
90 Stat. 546-560, 562-574 (21 U.S.C. 346. 346a. 
348, 352. 353. 355. 356. 357, 380. 300o-300f, 
360h-360j. 371(a). 378. and 381); secs 215. 301. 
351. 354-360F. 58 Stat 000. 702 as amended, 

82 Slot. 1173-1186 as amended (42 U.S.C. 216, 
241. 262. 263b-263n)) 

Dated: January 19,1981. 

Jere & Coy an. 

Commissioner of Food and Drugs. 

(KR Doc 61 »67 P«o4 l-n-41. 645 M»J 

BJLUMQ COOC 4110-01-41 


21 CFR Parts 16 and 56 

l Docket No. 77M-0350! 

Protection of Human Subjects; 
Standards for Institutional Review 
Boards for Clinical Investigations 

agency: Food and Drug Administration. 
action: Final rule. 


summary: The Food and Drug 
Administration (FDA or agency) is 
establishing standards governing the 
composition, operation, and 
responsibility of institutional review 
boards (IRBs) that review clinical 
investigations, involving human 
subjects, conducted pursuant to 
requirements for prior submission to 
FDA or conducted in support of 
applications for permission to conduct 
further research or to market regulated 
products. These regulations and the 
protection of human research subjects 
regulations adopted by the Department 
of Health and Human Services (HHS or 
Department) published in the January 
26,1981 issue of the Federal Register, 
establish a common framework for the 
operation of IRBs that review research 
funded by HHS and research conducted 
under FDA regulatory requirements. 
Compliance with these regulations is 
intended to provide protection of the 
rights and welfare of human subjects 
involved in clinical investigations. 
EFFECTIVE DATE: July 27, 1981. 

FOR FURTHER INFORMATION CONTACT: 

John C. Petricciani. Office of the 
Commissioner (HFB-4), Food and Drug 
Administration, 8800 Rockville Pike, 
Bethesda. MD 20205, 301-496-9320. 
SUPPLEMENT ARY INFORMATION: In the 
Federal Register of August 8,1978 (43 FR 
35186). FDA published proposed 
standards for IRBs for clinical 
investigations. Interested persons were 
given until December 6,1978 to submit 
written comments on the proposal. By 
notice in the Federal Register of 
December 15.1978 (43 FR 58574). FDA 
extended the comment period to June 6, 
1979. During the comment period, the 
National Commission for the Protection 
of Human Subjects of Biomedical and 
Behavioral Research (National 
Commission) submitted its report and 
recommendations on IRBs and informed 
consent, and that document was 
published in the Federal Register of 
November 30.1978 (43 FR 50174). In its 
report, the National Commission 
recommended revision of the current 
HHS 1RB Modulations (45 CFR Part 46). 
On August 14.1979 (44 FR 46799). FDA 
withdrew the August 8.1978 proposal 
and published a revised proposal that it 
had developed in conjunction with HHS 
in response to the recommendations 
made by the National Commission. 

in addition, the agency held three 
hearings under $ 15.1(a) (21 CFR 15.1(a)) 
of the administrative practices and 
procedures regulations in: (1) Bethesda. 
Maryland, on September 18,1979; (2) 
San Francisco, California, on October 2, 
1979; and (3) Houston, Texas, on 
October 18,1979. These hearings were 


intended to provide an open forum to 
present views on the regulations and to 
foster greater consideration of the 
proposal among the scientific 
community, regulated industry, and the 
public. (Transcripts of these hearings 
are on file with the Dockets 
Management Branch (formerly the 
Hearing Clerk’s office) (HFA-3Q5). FDA) 
For the reasons set forth in paragraph 
1, the sections of the regulation have 
been reorganized and renumbered to be 
parallel with the Department’s 
regulations. The following table 
correlates the new sections with those 
proposed. 
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FDA will seek Office of Management 
and Budget (OMB) clearance of the 
reporting and recordkeeping 
requirements contained in these 
regulations prior to the effective date. If 
OMB docs not approve the reporting 
and recordkeeping requirements without 
change, the agency will revise the 
regulations to comply with OMB’s 
recommendations. 

The agency received 145 comments on 
the original proposal and 179 comments 
on the reproposal. In addition, 
approximately 100 people appeared at 
the three public hearings. Following is a 
summary of the significant comments 
received and FDA’s response to them: s 


General Comments 

1. One of the overriding themes in the 
comments was that the agency shou d 
adopt the same final regulations as the 
Department. # , 

FDA agrees that the Department s and 
the agency’s regulations should be as 
consistent as possible, and it recognizes 
that if such consistency is achieved. 
IRBs that deal with both FDA and other 
HHS components will be able to follow 
a uniform standard. Therefore, FDA 
participated with other components of 
the Public Health Service in an intra- 
departmentai task force whose goal was 
to achieve the maximum degree of 
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consistency possible in the 
Department’® and the agency’s IRB and 
informed consent regulations. Drawing 
heavily on the comments received by 
both HHS and FDA. ihe task force made 
substantial progress toward achieving 
its goal. 

As a result, the structrual and 
functional requirements for IRBs in 
FDA's regulations are identical to those 
in the Department's regulation. FDA and 
HHS have adopted the same definitions 
for institution” ($ 50.102(d)) and 
“minimal risk” (5 56.102(h)). and 
identical provisions relating to IRB 
membership (5 56.107), IRB functions 
and operations (S 56.108). IRB review of 
research (5 56.100). expedited review 
(§ 58110). criteria for IRB approval of 
research (§ 56.111). review by an 
institution (5 56.112). suspension or 
termination of IRB approval of research 
(§ 56113), cooperative research 
(S 56.114), and records (§ 56,115). In 
addition, the organization of the two 
sets of IRB regulations is now 
consistent. 

While exact congrulty between the 
Department's and the agency's 
regulations is not possible because of 
differences in statutory authority and 
scope of activity, FDA believes that 
these regulations are as identical as 
possible with the regulations that are 
being adopted by HHS for the protection 
of human subjects who participate in 
research funded by the Department. 

2. Several comments suggested that 
FDA adopt the assurance mechanism 
that is contained in the Department’s 
regulations. 

FDA has decided not to adopt this 
mechanism. Although consistency with 
the Department’s regulations is 
important, the agency finds that other 
factors make adoption of the assurance 
mechanism inappropriate. FDA has 
determined that the benefits of the 
entrance into the assurance process of 
the IRBs that are subject to FDA 
jurisdiction* but not otherwise to HHS 
jurisdiction, do not justify the increased 
administrative burdens that would be 
placed on institution by requiring them 
to submit assurance materials to the 
Department’s Office of Protection from 
Research Risks (OPRR), or the increased 
burden on the Government of processing 
those assurance submissions. FDA will 
rely instead on the dissemination of 
these regulations and on appropriate 
educational efforts, together with 
inspections of IRBs, to assure 
compliance by IRBs with these 
regulations. 

3 0nc comment stated that while 
mere should be an organized group to 
establish guidelines, standards, 
procedures, and educational activities 


that assure the high quality and 
performance of IRBs. that group should 
not come from within the Government. 
The comment stated that institutions 
themselves, or other interested parties 
independent of the Federal Government, 
would organize for these purposes. 

While FDA would welcome such an 
organization, the agency points out that 
none presently exists. As discussed in 
paragraph 8 of this preamble. FDA has 
been charged by Congress with the 
responsibility of protecting the rights 
and welfare of human subjects who 
participate in research that comes 
within the agency's jurisdiction. 
Therefore, it is necessary for the agency 
to publish these regulations to fulfill that 
responsibility. 

4. Three comments stated that FDA 
does not have legal authority to adopt 
these regulations. Two comments stated 
that section 701(a) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 371(a)) cannot be used as a grant 
of authority to regulate any subject the 
agency selects. The comments argued 
that the subject matter of regulations 
must be within the substantive authority 
of the agency, and that there is no 
mention anywhere in the act that the 
agency can require that clinical 
investigations be reviewed by an IRB. 
Two comments suggested that the 
proposed regulations should therefore 
be republished as guidelines. 

FDA rejects these comments. The 
agency presented a thorough discussion 
of its authority to require IRB review in 
the preamble to the August 8,1978 
proposal at 43 FR 35197. As the agency 
pointed out in that preamble, its 
authority to adopt these regulations is 
derived from several sections of the act 

In section 520(g)(3)(A)(i) of the act (21 
U.S.C. 3G0j(g)(3)(A)(i)), congress directed 
the agency to include in its 
investigational device exemption (IDE) 
regulations (21 CFR Part 812) a 
requirement that an applicant for an EDE 
submit the plan for research to the local 
“institutional review committee’’ that 
“• * * has been established in 
accordance with regulations of the 
(Commissioner] * * \" Under 
$ 56.102(e) of these regulations, 
“institutional review committee” is 
synonomous with “institutional review 
board.” 

Although there are no corresponding 
explicit provisions with regard to the 
other clinical investigations covered by 
these regulations, the Supreme Court 
has recognized in Weinberger v. Dent ex 
Pharmaceuticals , Inc.. 412 U.S. 645, 653 
(1973), that FDA has authority that “is 
implicit In the regulatory scheme, not 
spelled out in haec verba” in the statute. 


As stated in Morrow v. Clayton. 326 
F.2d 38. 44 (10th Cir. 1963): 

However, it is s fundamental principle of 
administrative law that the powers of an 
administrative agency are not limited to 
those expressly granted by the statutes, but 
include, also, all of the powers that may be 
fairly implied therefrom. 

See Mourning v. Family Publications 
Service , Inc.. 411 U.S. 356 (1973); see 
also National Petroleum Refiners 
Association v. Fl'C. 482 F-2d 672 (D.C 
Cir. 1973). 

Sections 505(i). 507(d). and 520(g) of 
the act (21 U.S.C. 355(i). 357(d). and 
360j(g)) require that the agency issue 
regulations that establish the conditions 
under which drugs and devices will be 
available for investigational use. Those 
sections of the act direct the agency to 
issue regulations to protect the public 
health in those investigations. FDA has 
determined (43 FR 35197) that a 
requirement of IRB review of an 
investigation is essential to sufegu&rd 
the rights and welfare, and 
consequently, the health, of the human 
subjects involved In the study. 

In addition, sections 505(j)(l) and 
507(e) of the act require that the 
regulations adopted under sections 
505(i) and 507(d) reflect due regard for 
the ethics of the medical profession and 
the interests of patients. There Is a 
similar requirement in section 520(g)(1) 
of the act that the investigations 
conducted under that section be 
consistent with ethical standards. 
Because IRB review is intended to focus 
on the ethical acceptability of studies 
and on the protection of human subjects, 
FDA believes that the requirement of 
IRB review will ensure that there is due 
regard for the ethics of the medical 
profession and for the interests of 
patients in the Investigations covered by 
these regulations. 

Finally, under section 701(a) % of the 
act. the agency is empowered to issue 
regulations for the efficient enforcement 
of the act. In assessing the validity of 
regulations issued under section 701(a), 
the basic question is whether the 
statutory scheme as a whole justifies 
promulation of the regulation. National 
Confectioners Association v. Califano. 
569 F.2d 690. 693 (D.C. Cir. 1978). As 
explained in the preamble to the August 
8,1978 proposal. IRB review is very 
important in helping FDA to assure that 
the rights and welfare of human subjects 
are protected in clinical investigations 
regulated by the agency because IRBs 
require modifications in or disapproval 
of those clinical investigations that 
present unreasonable risk in relation to 
the benefits and knowledge to be 
gained. See also 43 FR 35197. Therefore, 
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the agency has determined that these 
regulations arc essentia! to enforcement 
of the agency’s responsibilities under 
sections 406, 409. 501, 502. 505, 506. 507. 
510, 513. 514, 515, 516. 518, 519. 520. 706. 
and 801 of the act as well as the 
responsibilities of FDA under sections 
301, 351 and 354-360F of the Public 
Health Service Act. 

5. Several comments questioned how 
the regulations would affect the 
interaction in clinical investigations of 
IRBs, sponsors, monitors, and 
ivestigators. One comment stated that 
these regulations may make an 1RB feel 
liable for tasks that are the 
responsibility of a sponsor. 

The 1RB regulation is one of five 
regulatory elements in FDA’s 
bioresearch Monitoring Program. That 
program is designed to assure the 
quality and integrity of the research that 
is subject to the agency’s jurisdiction. In 
addition to the two FDA regulations 
published in this issue, the Bioresearch 
Monitoring Program includes proposed 
regulations to establish obligations of 
clinical investigators (proposed August 
8, 1976 (43 FR 35210)). obligations of 
sponsors and monitors of clinical 
investigations (proposed September 27. 
1977 (42 FR 49612)). and good laboratory 
practice regulations (21 GFR Part 58). 

The agency has attempted to include 
in each bioresearch monitoring 
regulation only the specific obligations 
of the entity that the regulation covers. 
Although the 1RB regulations obviously 
Include matters of interest to both 
sponsors and clinical Investigators, an 
IRB should have no problem determining 
the boundaries of its obligations. 

The agency recognizes, however, that 
the bioresearch monitoring entities are 
intimately related and interdependent, 
and that there are certain well- 
established relationships among IRBs. 
clinical investigators, and sponsors of 
clinical investigations. Consequently, 
the agency believes that it should not 
impose any unnecessary requirements 
that would disrupt those relationships. 
For example, because IRBs usually do 
not have any direct contact with 
sponsors, FDA has eliminated from 
these regulations any requirement that 
an IRB contact a sponsor. The clinical 
investigator has the responsibility of 
keeping the sponsor informed of IRB 
actions. 

8. Several comments claimed that the 
proposed regulations contained 
unnecessary, irrelevant, and repetitive 
rules which would serve as a deterrent 
to research. 

These regulations are intended to 
establish the basic framework for IRBs 
and their parent institutions. They differ 
from those proposed in 1978 and 1979 in 


that FDA baa included in the final 
regulations only the essential 
organizational and procedural 
requirements for IRBs and has not 
specified in detail how those 
requirements are to be met. Because of 
the great diversity in institutions, 
research activities, and organizational 
structures covered by these regulations. 
FDA has decided that there must be 
sufficient flexibility in the regulations to 
allow IRBs and their parent institutions 
to meet these requirements in a manner 
that beBt suits their organizational 
needs. As a result of this approach. FDA 
has accepted the thrust of the comments 
and. as detailed in responses to 
comments regarding specific sections of 
the proposal, has deleted a number of 
the proposed provisions from these final 
regulations. 

7. Several comments suggested that 
the proposed regulations be withdrawn 
because they offer no real protection to 
anyone. 

FDA rejects this suggestion. These 
rules provide minimum standards for 
review of clinical investigations by IRBs 
to ensure that the rights and welfare of 
human subjects will be protected in the 
investigation. Once these regulations are 
adopted, if institutions select reasonable 
and appropriate individuals for the IRBs, 
the IRB review process will provide a 
significant safeguard for human subjects 
in research. 

8. Other comments suggested that the 
objectives of these regulations could be 
achieved through existing common law 
and State regulations. 

FDA disagrees with these comments. 
Congress has charged the agency with 
the responsibility of protecting the rights 
and welfare of human subjects who 
participate in research that comes 
within FDA’s jurisdiction. Consequently, 
the agency cannot rely on existing 
common law or State regulations. The 
only way the agency can assure that 
adequate protections exist nationally is 
by adopting regulations that define what 
protections are necessary and that 
require that those protections be 
extended to all human subjects in 
research within the agency’s 
jurisdiction. FDA is adopting these 
regulations because only through 
properly constituted and well¬ 
functioning IRBs can the agency be 
assured that the rights and welfare of 
human subjects are being protected 
before a study starts, and that the study 
is ethically acceptable. 

9. One comment stated that 
Congressional and FDA investigations 
have amply demonstrated that some 
IRBs, if left free from systematic 
oversight, will not adequately carry out 
their obligations. Several other 


comments stated that what is needed is 
an open and trusting relationship 
between FDA Hnd IRBs. 

FDA believes that these regulations, 
when coupled with FDA’s inspection 
program, strike the appropriate balance 
between the conflicting approaches to 
the regulation of IRBs presented by 
these contrasting comments. The 
Federal Government cannot bear alone 
the burden of protecting the rights and 
welfare of human subjects. 
Investigators, institutions, and sponsors 
must shore in this responsibility. If IRBs 
follow these regulations, they will 
protect human subjects. However, if the 
agency finds serious deficiencies in the 
IRB review process at a particular 
institution, the agency will take 
appropriate action, as provided for in 
these regulations. 

10. A few comments raised questions 
about the costs of IRB review. The 
comments pointed out that there are 
administrative costs associated with an 
IRB, and they raised questions about 
who would pay those costs. One 
comment stated that a sponsor should 
be able to provide compensation to 
IRBs. provided that it does not 
participate in the selection of IRB 
members. 

FDA recognizes that there arc 
administrative costs associated with IRB 
review. Because, under these 
regulations, there is no single 
administrative model for example, a 
single institution may have multiple 
IRBs, or a single IRB may review studies 
for several institutions, FDA believes 
that it is inappropriate for it to prescribe 
a method for reimbursement for 
administrative costs, and that the 
parties themselves Bhould resolve this 
matter. FDA's statement in the preamble 
to the August 8,1978 proposal regarding 
proposed $ 56.26(a) that IRB members 
should not be compensated for services 
did not mean that administrative costs 
such as consultation fees, travel 
expenses, typing services, paper and 
supplies, meeting rooms, etc., could not 
be paid by the sponsor or institution. 

11. One comment suggested that 
institutional review would significantly 
increase the costs of clinical 
investigations. 

The agency rejects this comment. FDA 
estimates the cost of IRB review of a 
clinical investigation to be 
approximately $100. Consequently, 
compared to the total costs of a clinical 
investigation, the costs of IRB review 
are insignificant. 

12. One comment criticized the 
absence of data in the Economic Impact 
Assessment (ELA) of the proposed 
regulation, but did not dispute the 
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agency's conclusion that the regulation 
would not cause a major impact. 

The EIA stated that the IRB regulation 
would "provide for extension of an IRB 
concept to areas where it has not 
previously been used" (i.e.. to studies 
involving noninstitutionalized subjects) 
and increase some of the review group's 
administrative activities, but that these 
additional costs would not approach the 
$100 million cost threshold for a major 
impact. The data underlying that 
conclusion follow. 

The agency estimates that 2.000 IRBs 
are reviewing or have reviewed studies 
submitted for FDA approval. 
Approximately 500 of these IRBs have 
submitted a General Assurance to HHS 
that they are in compliance with 
departmental regulations. An agency 
study (Office of Planning and Evaluation 
Study 47, "Results of the Institutional 
Review Board's Pilot Compliance 
Program." April 1978) found that these 
IRBs review an average of 11 studies per 
month, amounting to a total of 66,000 
reviews annually. The study also found 
that IRBs that had not submitted a 
General Assurance to HflS review an 
average of five studies per month, 
amounting to a total of 90,000 reviews 
annually, and that more than 50 percent 
of these IRBs were already in 
compliance with the administrative and 
procedural requirements. 

Institutional Review boards will incur 
some additional costs, in part for more 
thorough review and followup of 
investigations and in part because there 
will be additional studies subject to IRB 
review. FDA estimates that the 
incremental costs will be $7.5 million. 
This estimate was derived by assuming 
that the expansion of IRB review to 
studies using noninstitutionalized 
subjects will add one-third, or $52,000, 
more reviews. According to one 
estimate, a review by an IRB with 8 
General Assurance now costs about 
$100 (William A. Check. "Protecting and 
Informing Human Research Subjects," 
IAMA. 243 (1980). 1985-1993.) Thus, the 
costs of the added reviews are $5.2 
million. If we further assume that the 
average IRB without a General 
‘Assurance now spends $75 per review. 

added cost to bring their reviews 
into compliance with agency regulations 
is S2.3 million. This $75 average cost 
derives from the assumption that the 
IRBs already in compliance (50%) spend 
5100 per review and the generous 
assumption that the remaining IRBs 
double their present review 
u^jts to come into compliance. 

Thi? EIA also attributed potential 
agency compliance costs to the 
regulation. However, there will be little. 


if any, incremental costs to the agency, 
given present budgetary constraints. 

13. One comment requested that these 
regulations grant IRB members limited 
liability in the case of malpractice suits. 

FDA lacks the authority to grant 
limited liability to IRB’s or their 
members. That authority resides in 
Congress and in the State legislatures. 
Although it is impossible to limit 
liability or to ensure against law suits, 
the agency believes that the chances for 
a successful suit against an IRB or its 
members are greatly diminished if the 
IRB has complied with these regulations 
and any applicable State law in 
reviewing the proposed research. See, 
e.g„ Davis v. Marathon Oil Co., 64 III. 2d 
380. 356 W.E. 2d 93 (1976). 

14. Several comments questioned the 
applicability of these regulations to 
studies conducted outside the United 
States. A few comments stated that 
standards of protection for human 
subjects may and do vary from country 
to country, and that the United States 
should not impose its standards on other 
countries when the human subjects 
come from those foreign countries in 
which the studies are being conducted. 

FDA agrees with the comments and 
notes that its policy regarding 
investigational studies involving drugs 
and biological products is set forth in 
§ 312.20 Clinical data generated outside 
the United States and not subject to a 
'Notice of Claimed Investigational 
exemption for a New Drug” (21 CFR 
312.20). The policy regarding foreign 
studies and the background to S 312.20 
was set forth in detail in the preambles 
to the proposed and final regulations. 

See 38 FR 24220 (September 6,1973) and 
40 FR 16053 (April 9.1975). The agency's 
policy regarding studies of 
investigational devices conducted 
outside the United States is similar to 
that for drugs and biological products 
and is discussed in the preamble to the 
recent proposal entitled "Proposed 
Procedures for the Premarket Approval 
of Medical Devices," published in the 
Federal Register of December 12,1980 
(45 FR 81769). Section 814.15 of that 
proposal states the agency's policy 
concerning devices. 

The Proposed Regulation 

15. Numerous comments objected to 
the statement in proposed { 56.1 Scope 
(5 56.101 in the final regulations) that 
compliance with these regulations 
would help to assure the quality and 
integrity of data submitted to FDA. 

These comments argued that it is neither 
the responsibility nor within the 
competence of an IRB to assure the 
quality and integrity of data. The 
comments stated that the primary 


functions of an IRB are to assure the 
ethical acceptability of a particular 
study and to assure that human subjects 
are adequately protected. One comment 
argued that IRBs would be converted 
into consultants for sponsors if they 
were required to review the quality and 
integrity of data. A number of comments 
asserted that review of the validity and 
integrity of data on an ongoing basis 
would be an undue burden on IRBs. A 
number of comments objected on similar 
grounds to including review of research 
methods among the criteria for approval 
of a clinical investigation. The 
comments argued that the IRB should 
focus on its primary task of risk 
assessment, and that the scientific 
evaluation, validation, and justification 
necessary for a study should be the 
obligation of the clinical investigator 
responsible for the study and of the 
sponsor. 

During the process of reviewing the 
comments and developing IRB 
regulations with other components of 
the Department. FDA became convinced 
that a number of IRB obligations 
included in the 1978 and 1979 proposals 
were inconsistent with the generally 
accepted view of the scope of IRB 
review. Consequently, the agency 
decided to reconsider whether to impose 
those obligations. One of the obligations 
most difficult to delineate was the 
extent to which an IRB must consider 
the scientific aspects of a research 
proposal. FDA acknowledges that the 
primary responsibilities of an IRB are to 
assure that human subjects are 
adequately protected, are not exposed 
to unnecessary risks, and are provided 
with enough information about a study 
so that they can give effective informed 
consent. However, the agency believes 
that is is impossible to divorce 
completely considerations of science 
from those of ethical acceptability and 
of protection of human subjects. Some 
type of scientific review is necessary to 
determine whether the risk to which 
subjects are exposed is reasonable. 

Thus, FDA has decided to delete from 
i 58.101 all references to any 
responsibility on the part of IRBs to 
assure the validity and reliability of 
data, because the agency is concerned 
that reference to such an obligation 
could be interpreted as imposing on 
IRBs the obligation to exercise primary 
scientific review responsibilities for 
clinical studies. IRBs have no such 
obligation. However, FDA believes that 
the IRB, the institution, and the clinical 
investigator share an obligation to 
assure that a review of the scientific 
merits of a proposal is conducted. FDA 
believes that an IRB cannot reasonably 
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review a study or make a valid risk 
assessment unless there has been a 
positive assessment of the scientific 
merits of the research. 

16. Numerous comments objected that 
proposed S 56.1 did not limit the scope 
of IRB review of clinical Investigations 
to exclude those that are conducted 
outside of an institution. These 
comments suggested that the other 
elements of FDA's Bioresearch 
Monitoring Program provide sufficient 
protection for human subjects who are 
not institutionalized. 

FDA rejects these comments and 
declines to change J 56.101 in response 
to them. Human subjects, whether 
institutionalized or not. are entitled to 
the protections that these regulations 
offer. The agency agrees that the other 
elements of the Biorescarch Monitoring 
Program provide important protections 
to human subjects. However, as the 
agency pointed out in paragraph 5. the 
elements of that program are closely 
related and interdependent IRB review 
is necessary to ensure that the rights 
and welfare of human subjects are 
protected, and that the subjects are 
adequately informed prior to the start of 
a study. 

17. One comment questioned whether 
these regulations would require 
physicians practicing in their offices to 
obtain IRB review of their proposed 
clinical investigations. Another 
comment suggested that physicians 
practicing in their offices should have a 
centrally located IRB available for their 
use. 

Physicians who practice in their 
offices and who wish to conduct clinical 
investigations for a sponsor or as 
sponsor-investigators arc required to 
comply with these regulations to obtain 
a research permit. The agency 
recognizes, however, that in some 
instances such physicians (and other 
health professionals who would 
otherwise qualify for a research permit) 
may not be affiliated with an institution 
or have direct access to an IRB. In those 
instances, FDA advises that several 
options are available to the physician. A 
sponsor-investigator who is unaffiliated 
with an institution with an IRB can 
comply with this requirement by 
obtaining review at an institution whose 
IRB conforms with these regulations or 
by submitting the research proposal to 
an IRB created under the auspices of a 
local or State government health agency, 
a community hospital, a private or 
public medical school, a county or State 
medical society, the State medical 
licensing board, an independent 
nonprofit group such as a foundation or 
society interested in a particular health 
concern, e.g., kidney disease or family 


planning, or an organization involved in 
intergroup communications, e^. the 
American Arbitration Association. A 
private physician who wants to conduct 
clinical research for a sponsor, in 
addition to these options, may use an 
IRB created by the sponsor. 

18. One comment suggested that 
optometrists in private practice be 
exempted from the requirements of 
these regulations. 

FDA rejects this suggestion. The 
agency believes that human subjects 
involved In any clinical investigation 
subject to FDA jurisdiction (except for 
those specifically exempted) need the 
protections that these regulations afford, 
regardless of whether the study is being 
conducted by optometrists, medical 
doctors, dentists, or other health 
professionals. 

19. Several comments objected to the 
inclusion of cosmetic studies within the 
scope of these regulations. These 
comments pointed out that cosmetic 
studies are not subject to submission to 
the agency for premarket approval and 
therefore should not be subject to a 
requirement of IRB review. 

FDA agrees with the comments and 
has modified { 56.101 to exclude 
cosmetic studies from the scope of the 
IRB regulations. 

20. Several comments urged that FDA 
not include over-the-counter (OTC) 
drugs in the scope of Part 56. 

In the preamble to the 1978 proposal 
at 43 FR 35189, FDA announced: 

The Commissioner believes the purposes 
and processes of IRB review are now so 
widely accepted, and ils value so generally 
recognized, that all clinical investigations 
should undergo such review unless 
circumstances clearly moke it unnecessary, 
or infeasible, or contrary to the patient's 
interest 

Consistent with that determination* 
FDA has decided to require IRB review 
of all clinical investigations (except 
those exempted under $ 56.104 or for 
which a waiver has been obtained under 
{ 56.105) of test articles that are 
intended to be submitted to the agency 
in support of an initial or supplemental 
research or marketing permit. However, 
because the agency recognizes the lower 
risk associated with studies of marketed 
OTC drugs, and because the agency 
wishes to minimize the administrative 
burden created by these regulations. 

FDA has decided to include studies with 
marketed OTC drugs, and other drug or 
biologic studies for which an IND is not 
required (e.g., bioavailability studies 
with a marketed drug), on the list of 
procedures that can receive expedited 
review. 

21. One comment argued that FDA has 
no authority to require IRB review of 


OTC drugs because OTC drugs are not 
unapproved new drugs within the 
meaning of section 505(1) of the act 
That an OTC drug is being reviewed 
under the procedures established in 21 
CFR Part 330 docs not mean that the 
drug is not an unapproved new drug 
under section 505 of the act One of the 
purposes of establishing the OTC review 
was to make certain scientific and legal 
determinations with regard to a drug's 
status under section 505 of the act. In 
making those determinations, under 
OTC review procedures, the agency will 
consider data on a drug ingredient that 
interested persons may submit. To 
develop these data, investigators may 
conduct tests for submission to the 
agency that may present risks to human 
subjects. These tests should therefore be 
subject to review by IRB 4 *. As discussed 
in paragraph 4 of this preamble, the 
agency has authority under section 
701(a) of the act to promulgate 
regulations to implement section 505 [as 
well as other sections of the act) that 
requires such review of these studies. 
Therefore, it is within the legal authority 
of the agency to include investigations 
of drugs under consideration in the OTC 
review within these regulations. 

22. A few comments objected to the 
inclusion of low risk or no risk studies 
within the scope of these regulations. 
The comments suggested that because 
risk is so low in these studies, and 
because FDA has rules governing 
informed consent no IRB review is 
needed. A few comments argued that 
IRB review would not add any 
protections for human subjects in low 
risk studies. 

FDA believes IRBr should review 
studies even when there is minimal risk, 
to assure that (1) there is. in fact, only 
minimal risk; (2) adequate information is 
given to the subject or a legally 
authorized representative, so that 
effective Informed consent can be given; 

(3) the study is ethically acceptable; and 

( 4 ) the study complies with the 
requirements in these regulations. FDA 
also points out that it has modified these 
regulations to provide for expedited 
review of certain studies involving 
minimal risk (5 56.109). A notice listing 
the eligible categories of studies is 
published elsewhere in this issue of the 
Federal Register. 

23. One comment suggested that use 
of an investigational drug in an 
emergency situation should be 
exempted from IRB review. 

The agency recognizes that there is a 
practical need to provide a mechanism 
for the emergency use of a test article in 
a single patient After examining various 
options. FDA has elected to exempt the 
emergency use of test articles from the 
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IRB review requirement and so provides 
in new 5 56.104(c). The agency advises, 
however, that it views emergency use of 
a test article as being an uncommon 
occurrence, and that it will examine the 
circumstances of emergency use on a 
case -by-case basis to assure that 
emergency procedures are not being 
used to circumvent IRB review. FDA 
also points out that it has conditioned 
this exemption on a report of the 
emergency use to the IRB within 5 
working days of its occurrence. FDA 
would expect that the IRB that receives 
the report by a clinical investigator on 
an emergency use. as required by 
i 56.104(c) and 8 50.23(c). will examine 
each case to assure itself and the 
institution that the emergency use of the 
test article was justified. FDA also 
advises that while it has exempted 
emergency use of test articles from the 
requirement of prospective IRB review, 
this exemption does not release the 
clinical investigator from any other 
obligation imposed by other regulations 
or by the institution in which the 
emergency use is undertaken. Finally, 
the agency advises that a "subsequent 
use," as referred to in the regulation, 
would be any use of the test article that 
occurs more than 5 days after its initial 
emergency use. 

24. On its own initiative, FDA has 
eliminated proposed 8 50.3(f) defining 
“Institutionalized subject" because that 
term does not appear anywhere In Part 
56. FDA has eliminated the definition of 
“person" in proposed 8 50.3(1) because 
that term is used in these regulations 
only to denote an individual. 

25. Several comments stated that the 
proposed definition of "clinical 
investigation" in proposed 8 56.3(c) 

(now § 56.102(c)) is too broad and 
confusing. 

FDA disagrees. The definition was 
dr rifted to include all studies within 
FDA's jurisdiction that are subject to the 
requirements of prior submission to the 
agency or that may be submitted to the 
agency in support of a research or 
marketing permit The comments are 
rejected. 

26. One comment stated that proposed 
§ 56.3(c) should clearly state that a 
clinical investigation is always medical 
•n nature and always involves human 

subjects. 

1“DA has attempted, whenever 
possible, to make the IRB regulations 
i entical with those of the Department. 
To facilitate this goal. FDA has not 
defined "clinical investigation" to 
include only those studies that are 
medical in nature. As a result, this terra 
? ,nler changeable with the term 

Iiuc ea « ch 08 lhal terra l * defined by 

HS Because these terms are 


interchangeable, the same wording can 
be used in provisions in both FDA's and 
the Department's regulations. Section 
56.102(c) in the final regulations is 
revised to clarify this fact and to 
conform with the HHS regulations. 

FDA points out that 8 56.102(c) 
already states that human subjects must 
be involved in a "clinical investigation." 

27. Two comments stated that 
proposed 8 56.3(d) defining "institution" 
was too broad 

As stated in paragraph 1 of this 
preamble, FDA has revised 8 56.102(d) 
to conform its definition of "institution" 
with that of the Department. 

"Institution" is now defined as any 
public or private entity. Although this 
definition is perhaps even broader than 
the proposed definition, the definition 
itself does not define the scope of those 
regulations. That scope is clearly set out 
in 8 50.101. IRB review will now be 
required for all clinical investigations 
that support applications for research or 
marketing permits for products regulated 
by FDA. As noted in the 1978 proposal, 
it may no longer be strictly appropriate 
to call the process "institutional review" 
because the process is no longer tied to 
"institutions" as they were previously 
defined (43 FR 35188). Because the 
concept of institutional review is well 
understood by the research community, 
and because no better terminology has 
been suggested, the terminology has 
been retained 

28. One comment suggested that 
contract laboratories should be added to 
the proposed definition of "institution." 

The revised definition of "institution" 
in 8 56.102(d) includes any entity. A 
contract laboratory clearly would come 
within the purview of the regulations. 

29. Two comments expressed concern 
about including manufacturers in the 
definition of "institution." One comment 
stated that the definition would include 
manufacturers who use their employees 
as subjects in the course of routine 
product testing, even though the 
manufacturers did not intend to use the 
data from that testing in support of a 
research or marketing permit 

The intent of these regulations is to 
protect human subjects in clinical 
investigations that are subject to FDA 
jurisdiction. Therefore, the definition of 
"institution" must be broad enough to 
include manufacturers who use 
employees as test subjects in such 
research. However, only clinical 
investigations that are regulated by FDA 
under sections 5Q5(i), 507(d). and 520(g) 
of the act or that are intended to support 
applications for research or marketing 
permits for products regulated by FDA 
are within FDA jurisdiction. Therefore, 
routine product testing, in which the 


data are not intended to be used in 
support of a research or marketing 
permit or to support the safety and 
effectiveness of a regulated article, 
would not be subject to these 
regulations. 

30. On its own initiative, FDA has 
modified the definition of "institutional 
review board" in proposed 8 50.3(e) 
(now 156.102(g)) to clarify that the 
primary purpose of an IRB is to assure 
the protection of the rights and welfare 
of human subjects. 

31. One comment stated that HHS and 
FDA should have a common suitable 
definition of "institutional review 
board." 

FDA points out that HHS has chosen 
not to include a definition of 
"institutional review board" in its 
regulations. FDA believes, however, that 
the agency's definition is compatible 
with the traditional use of the term by 
HHS and the biomedical community. 
FDA concludes that its definition of 
"institutional review board" in 
8 50.102(g) is suitable. 

32. One comment suggested that FDA 
and HHS should collaborate on common 
terminology and definitions for the 
terms "subject" and "human subject" 

The scope of research supported by 
the Department includes behavioral 
research that FDA does not regulate. At 
the same time, the scope of research 
regulated by FDA includes veterinary 
research that HHS, other than FDA, 
does not regulate and that, for obvious 
reasons, are not subject to these 
regulations. Therefore, it is appropriate 
for FDA to use the term "human 
subject" to clarify the scope of the 
regulation, and to define the scope of the 
term "human subject" as In 8 56.102(e) 
more narrowly than has HHS. Section 
56.102(e) has been revised to relate 
specifically to the types of research that 
are subject to FDA jurisdiction. 

33. One comment stated that proposed 
5 58.3(1) could be read to require that 
there must be a therapeutic benefit for 
all subjects who participate in an 
investigation and thus to eliminate all 
Phase I studies. The comment asked that 
this confusion be clarified. 

The revised definition of "human 
subject" 8 58.102(e) establishes that no 
therapeutic benefit for the participant 
from the research is required. The 
revision clarifies that these regulations 
do not eliminate Phase 1 studies. 

34. One comment suggested that the 
proposed definition of “subject" be used 
in all regulations and guidelines dealing 
with clinical investigations. 

Whenever possible. FDA has tried to 
use consistent definitions in each of its 
bioresearch monitoring regulations. 
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as. One comment stated that a 
definition of '‘informed consent" is 
needed in Part 56. FDA does not believe 
that the concept of informed consent can 
be adequately denned in a single 
"definition." Because the concept of 
informed consent is complex and should 
apply to any clinical investigation, FDA 
is publishing its provisions concerning 
informed consent separately in Part 50 
to apply to all aspects of biomedical 
research in human subjects. 

36. Several comments pointed out that 
an investigator may not always conduct 
an investigation or provide immediate 
direction under which a test article is 
administered, even though the 
investigator does exercise a supervisory 
role. These comments suggested a 
number of modifications in the proposed 
definition of "investigator" in § 56.3(g) 
(now S 56.102(h)). 

FDA recognizes that a single 
investigator does not always 
immediately direct the administration of 
the test article. Therefore, FDA has 
revised $ 56.102(h) to reflect more 
accurately the functions of investigators. 

37. Several comments stated that the 
proposed definition of "minimal risk" in 
( 56.3(h) (now § 56.102(1)) should be the 
same as the HHS definition. One 
comment stated that the proposed FDA 
definition was too narrow. 

FDA agrees with the comments and 
has rewritten $ 56.102(i) to match the 
revised HHS definition. The definition in 
these final regulations takes into 
account the fact that risks encountered 
in the daily lives of healthy individuals 
may not be the same as risks 
encountered in the daily lives of others, 
and that "minimal" risk should mean 
that no risk in addition to that already 
encountered in the daily life of the 
individual will arise from the study. 

FDA points out to those IRB’s and 
investigators involved with medical 
devices that the term "minimal risk" 
used in Part 56 is different from the term 
"non significant risk" that is used in the 
IDE regulations. "Non significant risk" is 
used to describe a medical device. 
"Minimal risk" is used to describe an 
investigation and involves different 
criteria from the ones used to determine 
that a device poses a "non significant 
risk." Thus. IRB’s and investigators 
cannot assume that an investigation 
with a "non significant risk" device 
poses only a "minimal risk" for the 
purpose of Part 56. 

38. One comment stated that 
cosmetics should not be included in 
proposed { 50.3(n), which defined "test 
article." 

As stated in paragraph 19 of this 
preamble, cosmetics are excluded from 
the scope of the IRB regulations. The 


word "cosmetic" is deleted from 
S 56.102(1). 

39. One comment stated that a 
definition of "substantial risk" is needed 
in the IRB regulations. 

FDA disagrees with this comment 
Having defined "minimal risk." there is 
no need to demarcate the levels of risk 
any further. All studies with greater 
than minimal risk are treated the same 
under these regulations. 

40. Many comments on proposed 
9 56.5 (now § 56.103) objected to the 
requirement of fRB review of clinical 
investigations that are conducted 
outside of an institution. 

Most of these comments overlap with 
or are identical to comments on 9 56.101 
Scope . The agency responded to these 
comments in paragraphs 15 through 18 
of this preamble. The general objections 
will not be discussed further here. 

41. Several comments on proposed 

9 56.5 stated that to require IRB review 
of studies involving non* 
institutionalized subjects will result in a 
tremendous additional burden on IRBs. 
One comment argued that, as a result of 
the regulations, it might become 
necessary for institutions to employ full* 
time reviewers, which would decrease 
the quality of persons serving on IRBs. 

FDA disagrees with these comments. 
The agency does not expect that any 
existing IRBs will be overwhelmed with 
new studies. FDA has exempted all 
studies that begin before the effective 
date of these regulations from the 
requirement of IRB review (see 9 56.104). 
Also, as discussed in paragraph 17 of 
this preamble, the agency anticipates 
that where the need arises to 
accommodate studies with non* 
institutionalized subjects, new IRBs will 
be formed by professional societies, 
local medical societies, etc. 

42. One comment on proposed 9 56.5 
stated that IRBs formed to review 
research conducted by physicians in 
their private practices will pose a large 
problem because sponsors will be 
reluctant to deal with them out of fear 
that the IRBs will not properly review 
studies under these regulations, and, as 
a result, FDA will refuse to accept 
studies that the IRBs review. 

FDA rejects this comment. The agency 
has made every effort to make these 
regulations as clear and precise as 
possible. The agency stands ready to 
answer any question an IRB may have 
abour these regulations. Consequently, 
there should be no reason for an IRB to 
be seriously out of compliance with Part 
56. FDA emphasizes that the agency 
expects it to be a rare occurrence for 
studies reviewed by an IRB to be 
rejected because of the IRB’s 
noncompliance with these regulations. 


This expectation is discussed further in 
paragraph 46 of this preamble. 

43. Another comment on proposed 
9 56 5 suggested that device 
manufacturers should be allowed to set 
up IRBs to review protocols and patient 
consent forms for use by individual 
clinical investigators. 

FDA agrees and points out that these 
regulations allow any manufacturer to 
set up an IRB. The agency advises, 
however, that one of the primary 
responsibilities of an IRB is to be 
sensitive to the concerns of the 
community in which the study will be 
conducted. Therefore, an IRB formed by 
a manufacturer or a sponsor must be 
aware of, and give full consideration to. 
those concerns. 

44. Two comments stated that 
provision should be made in the final 
regulations for FDA to accept studies 
without IRB review where no IRB exists 

FDA rejects these comments. All 
human subjects of FDA regulated 
research (except for human subjects of 
the research specifically exempted by 
9 56.104 or for which a waiver has been 
granted under 9 56.105 of these 
regulations) are entitled to the 
protection of IRB review. FDA is not 
willing to permit human subjects to be 
deprived of this protection simply 
because an IRB is not available locally. 
Although local review is preferable. 
FDA has never established local review 
as a rigid requirement. If an IRB is not 
available locally, review can be sought 
at an IRB established in any of the ways 
discussed in paragraphs 17 and 41 of 
this preamble. 

45. A number of comments objected to 

E roposed 9 56.5(a) (now 9 56.103(a)) 
ecause of the requirement that an 
application for a research permit must 
be reviewed and approved by an IRB 
before it could be accepted by FDA One 
comment stated that it was wasteful to 
require IRB review of a study when FDA 
may later reject the application. Several 
comments stated that IRB review should 
take place after FDA has given its 
approval or. at a minimum, be 
concurrent with FDA review. 

The agency has considered these 
comments and has modified 9 56 . 103 (a) 
to respond to the concerns. IRB review 
and approval will be required before 
any human subjects may enter into a 
clinical investigation. However, the IRB 
may review the study before, during, or 
after FDA conducts its review. 

46. Two comments on proposed 
9 56.5(b) (now 9 56.103(b)) suggested 
that data from a clinical investigation 
that were not subject to initial review by 
an IRB might be acceptable despite the 
absence of a review. One comment 
argued that if the agency does not 
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consider the data, it might deprive 
members of the public of the opportunity 
to use a test device that will benefit 
them. This comment suggested that the 
problem could be dealt with by 
permitting an investigation to be 
approved by an IRB after the fact. 

FDA rejects these comments. Post hoc 
review by on URB is contrary to the 
purposes of IRB review. FDA believes it 
possesses the statutory authority to 
reject the data from a study, even 
though the scientific validity of the data 
generated may not have been affected, 
when the clinical investigation did not 
receive IRB review, or when the clinical 
investigation was under the review of a 
disqualified IRB or was conducted at a 
disqualified institution. Although the 
agency may not reject the data in every 
case, it reserves the right to do so when 
circumstances so warrant, and 


{ 56.103(b) has been modified 
accordingly. The agency will consider, 
among other factors, the risks to human 
subjects that would be created if it 
rejected the data and required that the 
study be redone. 

47. One comment stated that FDA 
should not require IRB approval for 
studies being conducted after premarket 
approval of a regulated article has been 
granted by the agency. 

The comment misunderstands the 
scope of these regulations, as stated in 
} 56.101. These regulations govern 
studies of regulated articles that are 
conducted for submission to FDA. 

Studies that are not intended to be 
submitted in support of an initial or 
supplemental research or marketing 
permit do not fall within the purview of 
these regulations. The agency believes, 
however, that the best protection for 
human subjects would be for all clinical 
studies to be reviewed by an IRB. 

46. Many comments objected to the 
provision in proposed § 56.6 that would 
have waived the requirement for IRB 
review of clinical investigations begun 
prior to the effective date of these 
regulations only if those studies were 
completed within 1 year of the effective 
date. Some comments suggested that 
studies should be exempted if they were 
completed within 2 years. Others 
suggested that studies be exempted if 
completed within 3 years. Ten 
comments urged that the regulations 
should apply only to studies begun after 
the effective date. 

FDA has decided to exempt all studies 
at were begun before the effective 
ate of these regulations and that were 

!!n D °J> herwise sub i cct t0 a requirement 
of IRB review under FDA regulations 
before that date, and ( 58.104(b) so 
provides. The agency believes that the 
amimstrative burden that would be 


created by requiring IRB review of 
studies that were begun before the 
effective date of Part 56 far outweighs 
any benefits to human subjects that 
might be created. If the requirement was 
extended, the large number of studies 
that IRBs would suddenly have to 
review would prevent them from 
reviewing new proposals and from 
undertaking their continuing review of 
previously approved research. FDA 
believes that IRBs should be free to 
concentrate on the latter two types of 
research. 

However. FDA advises that any 
expansion of a study that would 
otherwise be exempt under i 56.104 (a) 
or (b) to include a new institution will 
be subject to IRB review. Thus, if a new 
institution is added to a multicentered 
study of an investigational drug or 
device after the effective date of these 
regulations. IRB review must be 
conducted at the new institution. 

49. FDA received numerous comments 
about proposed | 56.6(b). which would 
have established the circumstances in 
which the requirement of IRB review 
could be waived. Several comments 
objected to this provision on the ground 
that human subjects would not be 
adequately protected if a waiver were 
granted. 

FDA is in substantial agreement with 
the latter comments. However, the 
agency recognizes that there may be 
circumstances in which a waiver would 
be appropriate. Therefore, FDA has 
revised the waiver provision (5 56.105) 
to provide a sponsor or a sponsor- 
investigator with an opportunity to 
request that the agency waive some or 
all of the rRB requirements. A waiver 
may be granted by the responsible 
Bureau. The agency cautions, however, 
that it anticipates using the waiver 
provision only in special circumstances, 
upon a showing that a waiver is in the 
interest of patients who are subjects, 
and that an alternate mechanism for 
assuring the protection of human 
subjects is available. FDA also advises 
that, at the present time, it will consider 
applications for a waiver for those 
investigational new drug applications 
that have been commonly termed 
“compassionate INDs" or “treatment 
INDs" or for the distribution of 
investigational drugs under an 
investigational new drug exemption for 
the treatment of patients when alternate 
therapy is not available or is less 
effective. FDA also points out that 
because the statute requires IRB review 
of device studies, the agency will not 
waive the requirement of IRB review in 
those cases. 

50. One comment suggested that the 
FDA regulations concerning membership 


of an IRB should be identical to the HHS 
regulations. 

FDA agrees, and the agency has 
rewritten proposed ${ 56.21. 56.25, 56.26, 
and 50.34 (now i 56.107) to conform to 
the revised HHS requirements. 

51. Several comments stated that FDA 
should not require racial and cultural 
diversity of IRB members because this 
requirement may be inappropriate to the 
community that the IRB serves, and 
because this requirement has no 
relevance to the competence of persons 
who serve on an IRB. One comment 
stated that the IRB regulations are an 
inappropriate place to implement 
affirmative action plans. 

These comments misinterpret 
5 56.107(a). The regulation does not 
require racial and cultural diversity in 
all cases. It requires that the racial and 
cultural backgrounds of the members be 
sufficiently diverse to assure that the 
IRB will be sensitive to the attitudes and 
concerns of the community and to the 
human subject population. 

52. One comment suggested that it 
would be helpful If the term “cultural 
background*' was defined. 

FDA has used the term “cultural 
background*' in i 56.107(a) to 
encompass such socio-economic 
characteristics as age, economic status, 
and ethnic origin. 

53. One comment suggested that 
provision be made in the regulations for 
an IRB to include alternate members. 

Although t 56.107(a) does not 
explicitly provide for alternate 
members, it would allow an IRB to 
adopt written procedures (see $ 56.106) 
for using alternate members in the IRB's 
deliberations in case one of the regular 
members is absent or is disqualified 
from considering a proposal because of 
a conflict of interest. FDA polnti out, 
however, that the names of any 
alternate members must be included on 
the list of IRB members required by 
S 56.115(a)(5). 

54. Several comments stated that 
there was no basis for requiring an IRB 
to have members of both sexes. Two 
comments suggested that a balance of 
men and women might not always be 
possible, and therefore, the requirement 
should be amended to read, “if 
possible." 

FDA rejects these comments. The 
agency believes that to achieve a 
reasonable ethical perspective. IRB 
membership should be comprised of 
both men and women. Section 56.107(b) 
does not require that the number of men 
and women be equal. Rather, it requires 
that the IRB not be made up only of men 
or only of women. FDA points out that 
this requirement does not mean that 
members of both sexes are required to 
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be present for a quorum. No comments 
pointed to any specific situations in 
which it would not be possible to find 
competent men and competent women 
to serve on an IRB. 

55. Several comments stated that the 
standards for IRB membership in the 
proposed regulations were too 
restrictive. The comments urged that 
FDA adopt more flexibile requirements 
on the make-up of an IRB. Three 
comments pointed out that it would not 
always be appropriate to have a 
physician or to have a scientist on a 
five-member board. In contrast, one 
comment stated that the proposed 
requirements for IRB composition were 
too vague. 

FDA recognizes that it cannot specify 
in detail the composition of an IRB that 
would be appropriated to review each of 
the diverse types of studies that are 
included within FDA jurisdiction. 
Therefore. FDA has rewritten $ 56.107 to 
allow an institution great flexibility in 
the make-up of its IRB. The regulation 
sets forth the minimum requirements 
that FDA believes must be met if an 
IRB's advice and counsel are to receive 
respect. In addition to the racial and 
cultural diversity discussed in paragraph 
51 of this preamble, an IRB must possess 
the professional competence to review 
the research activities it considers 
(§ 56.107(a)). It may not be made up of 
members of one profession (5 56.107(b)). 
An IRB must include at least one 
member whose primary concerns are in 
nonscientific areas (§ 56.107(c)). and at 
least one member must have no 
connection to the institution except for 
his or her membership on the IRB 
(5 56.107(d)). FDA has eliminated the 
requirement that an IRB must include at 
least one physician and one scientist in 
all cases. This change was made in 
consultation with HHS to achieve 
identifies! requirements and takes into 
consideration the need for some 
flexibility in the make-up of IRBs that 
review FDA-regulated research. 
However. FDA emphasizes that 
§ 56.107(a) requires that IRBs have as 
members persons with the professional 
competence necessary to review the 
proposed research. For example, FDA 
would expect that an IRB that reviews 
investigational new drug studies will 
include at least one physician. 

56. One comment suggested that it 
would be helpful if the term 
“nonscientist” was defined. 

FDA believes that the examples given 
in § 56.107(c) of the types of individuals 
“whose primary concerns are in 
nonscientific areas” adequately explain 
this term. 

57. One comment stated that in spite 
of the recommendation of the National 


Commission that an IRB that regularly 
reviews research that has an impact on 
vulnerable subjects should include 
persons who are primarily concerned 
with the welfare of those subjects, no 
provision for special representation of 
vulnerable subjects was contained in 
the proposed regulations. 

FDA disagrees with this comment. 

Such a requirement is contained in 
§ 56.107(a). 

56. One comment recommended that 
rather than setting out a specific number 
of lay persons to serve on an IRB, the 
regulation should establish a minimum 
proportion of the membership that is to 
be nonscientists. 

FDA disagrees with the comment The 
standards set forth in these regulations 
are minimum standards that must be 
met by an IRB. If an institution or IRB 
wishes to exceed these standards and 
have a certain proportion of the IRB 
members be nonscientists, it is free to 
do so. However, an IRB must retain the 
necessary expertise to effectively 
review any protocol submitted to it, and 
therefore, it may need a number of 
scientists (whether medical doctors, 
dentists, technical staff, or others) on 
the IRB. FDA believes that, except for 
minimum standards, it should not 
dictate how many people should be from 
a specific profession. 

59. One comment objected to the 
exclusion from membership on an IRB of 
immediate family members of a person 
affiliated with the institution. This 
comment stated this requirement would 
put severe restraints on recruiting IRB 
members in academic communities. 

FDA points out that $ 56.107(d) does 
not exclude members of the immediate 
family of a person affiliated with an 
institution from being members of an 
IRB. However, none of those family 
members may serve as the nonaffiliated 
member of the IRB. This rule is 
consistent with the National 
Commission’s recommendation. FDA 
believes that even in small academic 
communities in IRB can find at least one 
person willing to serve on the IRB who 
is not affiliated with the institution and 
who is not the immediate family 
member of a person affiliated with the 
institution. 

60. Many comments stated that under 
proposed § 56.26 (now § 56.107(e)). 
members of an IRB who selected other 
members would be precluded from 
conducting research. Several comments 
stated that the requirement should only 
be that an IRB member may not 
participate in the IRB’s initial or 
continuing review of a clinical 
investigation in which the member has a 
conflicting interest. One comment 
suggested that the section should be 


modified so that no investigator would 
select IRB members solely to review his 
or her own investigation. One comment 
stated that IRBs at larger institutions 
had sufficient numbers of members to 
permit members to disqualify 
themselves if they felt there was a 
conflict of interest. 

FDA agrees that revision is needed 
and has rewritten $ 56.107(e) to coincide 
with the corresponding section in the 
Department’s regulations. This 
requirement now provides that no 
member of an IRB may participate in the 
IRB’s initial or continuing review of any 
clinical investigation in which the 
member has a conflicting interest. FDA 
believes that the IRB or the institution 
should determine what constitutes a 
conflicting interest. 

61. One comment suggested that for 
each local IRB to seek consultative 
opinions on studies proposed for many 
research centers is redundant and would 
hinder the timely initiation of important 
research. 

FDA agrees with this comment. 
Cooperative review of multi-institutional 
studies is expressly authorized by 
§ 56.114. Expert technical opinion can be 
provided by a central source, so that 
each IRB can use that opinion to 
evaluate the study in light of the ethical 
standards of the local community. 

62. One comment on proposed 5 56.34 
(now §56.107(0) suggested that 
consultants be allowed to vote with an 
IRB. 

FDA rejects this comment. The 
decision of an IRB must represent the 
judgment of the members of the IRB. 
Although consultants should provide 
information about the ethical 
acceptability of a study, FDA believes it 
would be a distortion of their function to 
permit them to vote. Therefore. 

§ 56.107(f) prohibits consultants from 
voting. 

63. One comment on proposed § 5680 
Now § 56.106(a)) suggested that the 
requirement in the 1978 proposal that an 
IRB adopt written procedures for the 
initial and continuing review and 
monitoring of clinical investigations be 
modified to delete the requirement of 
“Monitoring.” The comment aigued that 
the sponsor was primarily responsible 
for monitoring. 

FDA deleted the term "monitoring ’ 
from reproposed § 56.80 in the August 
14,1979 document. FDA has further 
rewritten § 56.106(a) in these final 
regulations to match the HHS section. 
However. FDA points out that IRBs are 
responsible for the continuing review of 
a study to ensure that the rights and 
welfare of human subjects are protected 
Therefore, FDA would expect IRBs to 
review studies at a frequency consistent 
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with the risks and to consider those data 
that bear on the rights and welfare of 
the human subjects. (See paragraph 69 

below.) 

64 One comment stated that instead 
of uniformity among IRBs, there will 
probably be diversity because each IRB 
will be able to establish its own 
regulations within the loose Federal 
framework. 

IDA 8grees that each IRB will be able 
to establish its own procedures within 
the Federal framework, which 
represents minimum standards. An 
institution or IRB is free to impose 
greater standards of protection for 
human subjects than those required by 
these regulations. As stated previously. 
FDA does not believe that it should 
provide detailed directions to IRBs on 
how they are to comply with these 
regulations. How the IRBs meet the 
general standards should be left to each 
individual IRB and institution. 

65 A few comments stated that IRBs 
are being forced into a “police role'* as 
opposed to an ethical review in an 
atmosphere of trust and cooperation. 

FDA disagrees with the comments. 
There is no requirement that IRBs treat 
investigators with less cooperation than 
in the past. However, it is up to the IRB 
to assure itself, by whatever method it 
deems appropriate, and to assure FDA 
that the rights and welfare of human 
subjects arc being protected. FDA 
entourages IRBs and clinical 
investigators to cooperate and interact 
with each other in a nonadversarial 
manner. Nevertheless, FDA considers it 
an appropriate requirement that IRBs 
develop procedures to determine 
whether there is a need for verification, 
from sources other than the 
investigators, that there has been no 
material change In certain protocols 
since their previous review. Verification 
is not required by FDA but should be an 
available avenue when, in the opinion of 
the IRB, verification will provide 
necessary protections for subjects 
involved in greater than minimal risk 
research. 

66. Several comments on proposed 
5 56.81 objected to defining a quorum in 
terms of specific professional groups 
that must be represented. These 
comments asserted that such a 
requirement could have the effect of 
giving one member of the IRB the power 
to prevent the IRB from meeting by 
refusing to appear. A few comments 
•uggested possible remedies to this 
situation, including adopting a rule that 
soy member who missed two 
consecutive meetings of an IRB without 

dotted.* W0U ^ au l° ma bcally be 


As stated previously. FDA believes 
that, within the framework of these 
regulations, each institution or IRB 
should set up its own rules and 
procedures governing IRB membership 
and attendance. However, FDA believes 
that it is important that a person whose 
primary concerns are in nonscientific 
areas be present when the IRB conducts 
its business because that member 
represents an important element of 
diversity. Therefore, FDA has retained 
in { 56.108(b) the requirement that the 
nonscientific member must be present 
for there to be a quorum. To ensure that 
a nonscientific member will be present, 
an IRB may wish to have more than one 
member whose primary concerns are in 
nonscientific areas. 

67. Several comments stated that FDA 
should allow meetings to take place by 
conference calls. These comments 
argued that effective dialogue can occur 
between IRB members on conference 
calls without forcing the members to be 
physically present in one room. 

Although FDA, like HHS, encourages 
meetings to take place with members 
physically present in the room. FDA also 
recognizes that in some cases time and 
commuting expense would favor 
conference calls. As long as each IRB 
member can actively participate in any 
discussion of a protocol and has all 
pertinent material before the call. FDA 
has no objection to allowing meetings to 
occur in such a fashion and will 
consider meetings that take place by 
conference call to be “convened" 
meetings. These meetings must follow 
the same requirements (minutes, etc.) as 
meetings with members physically 
present. 

68. One comment stated that the 
proposed requirement in S 56.87(b) (now 
{ 56.108(c)) that an IRB report any 
serious or continuing noncompliance by 
investigators with the IRB s 
determinations to the institution and to 
FDA extends beyond the intended role 
of an IRB. 

FDA rejects this comment. During the 
course of its continuing review of a 
study, an IRB may become aware that a 
clinical investigator has not complied 
with its requirements or determinations. 
If the noncompliance is serious enough, 
an IRB may withdraw its approval of the 
investigation. Disciplinary action 
against the investigator may also be in 
order. Consequently. FDA has required 
in { 56.108(c) that the IRB report an 
investigator’s serious noncompliance to 
the bodies that have authority to take 
action against the investigator—the 
institution and FDA. 

69. One comment on proposed 

S 56.87(b) agreed that it was appropriate 
for IRBs to report any noncompliance 


with the requirements of the IRB to FDA. 
but the comment stated that IRBs should 
also have authority to suspend the 
investigator until the situation is 
reviewed by FDA. 

Under $ 56.113, the IRB is authorized 
to suspend or terminate its approval of 
any research that is not being conducted 
in accordance with the IRB s 
requirements or that has resulted in 
unexpected serious harm to human 
subjects. Where appropriate, action 
against a clinical investigator may be 
taken by FDA. or by the institution 
either directly or through the IRB if that 
authority is delegated to the IRB by the 
institution. 

70. One comment stated that it was 
unclear in proposed 3 56.82 whether a 
complete review of a proposed 
investigation is necessary if minor 
changes in the protocol, requested by 
the IRB, are agreed to by the 
investigator and the sponsor. 

FDA believes that it is up to each 
individual IRB to decide whether it 
wants to review the study completely or 
merely to note that the requested 
changes have been made. However, the 
IRB must maintain documentation of 
changes made (§ 56.115(a)(2)). FDA has 
rewritten $ 56.109(a) to match the 
corresponding section in the 
Department's regulations. This section 
provides that the IRB shall review and 
shall have authority to approve, to 
require modifications in, or to 
disapprove all research within FDA's 
jurisdiction. 

71. Many comments objected to 
proposed 3 56.82(a) because they 
interpreted the proposed regulations to 
require IRBs to conduct a scientific 
review of pertinent prior animal and 
human studies with the test article, as 
well as ethical review. A few comments 
stated that IRBs may not wish to see the 
complete animal studies but may wish 
to see only the conclusions from those 
studies. 

FDA has deleted the requirement of 
review of prior studies from ( 56.109(a). 
FDA emphasizes that it would not 
expect an IRB to conduct a scientific 
review of a study except to the extent 
necessary for the IRB to assure itself 
that the human subjects will not be 
needlessly placed at risk. However, an 
IRB is free to review prior studies, in 
whole or through summaries. 

72. On its own initiative. FDA has 
added § 56.109 (b) and (c) to these 
regulations to make explicit an IRB’s 
obligations with regard to the informed 
consent materials that are to be given to 
human subjects by the investigator (see 
Part 50 published elsewhere in this issue 
of the Federal Register). 
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73. One comment suggested that FDA 
explicitly authorize IRBs to require that 
human subjects in studies involving 
greater than minimal risk be given a 
cooling off period in which to consider 
the information that they have been 
given as part of the informed consent 
process. 

FDA does not agree that there is a 
need to make such an explicit 
authorization. Implicit in the IRB's 
authority to review the information 
given to human subjects as part of 
informed consent is the authority to 
require that a specific period of time 
must lapse between when the 
information is presented to a potential 
subject, and when the subject must 
decide whether to participate in the 
investigation. 

74. One comment suggested that 
Informed consent materials be sent to 
FDA for approval before the start of a 
study. 

FDA disagrees with this suggestion. 
Because IRB review includes an 
assessment of the adequacy of informed 
consent. FDA does not believe that prior 
approval of informed consent materials 
by FDA is necessary for all of the 
clinical Investigations submitted to the 
agency. However. FDA points out that it 
may review consent materials if they are 
submitted as part of an application for a 
research permit or during the course of 
an inspection of an IRB or clinical 
investigator. 

75. Many comments objected to the 
requirement in the proposed regulations 
that the IRB notify the investigator or 
sponsor in writing that it has received 
the proposed investigation. A few 
comments stated that the actual 
paperwork used by an IRB to conduct its 
business is its own responsibility. 
Another comment, however, stated that 
both the investigator and the sponsor 
need to be informed of IRB activities, so 
both should be notified when the study 
is received for review. 

FDA agrees that this requirement 
should be deleted from the final 
regulation. The decision of the IRB to 
approve or not to approve the study, 
rather than the date of receipt of the 
study for review, is the information that 
must be communicated to the 
investigator (see § 56.109(d)). 

78. Several comments suggested that 
an IRB has no relationship to the 
sponsor but only to the investigator and 
the institution. These comments 
suggested that, consequently, an IRB 
should not have to communicate at all 
with the sponsor. 

As explained in paragraph 5 of this 
preamble, FDA agrees with these 
comments and has deleted from 


{ 56.109(d) the requirement that the IRB 
notify the sponsor. 

77. Several comments objected to the 
requirement contained in the proposed 
regulations that an IRB must approve or 
disapprove an investigation as soon as 
possible after receipt of the proposal. 
These comments suggested that this 
requirement could be interpreted to 
mandate that special meetings be 
convened merely because a study was 
submitted or could lead to confusion 
about what "as soon as possible" meant. 

FDA agrees with these comments and 
has deleted this requirement from the 
final regulations. 

7B. One comment on proposed ( 56.87 
(now § 56.109(c)) stated that it was 
unclear how often an IRB should review 
research covered by these regulations. 

Section 56.109(c) explicitly states that 
review shall occur at intervals 
appropriate to the degree of risk but not 
less than once per year. 

79. Several comments stated that in 
the provisions for continuing review of 
research by an IRB, FDA is attempting 
to delegate its authority to enforce the 
act to a group of private citizens. One 
comment stated that this provision 
would make the IRB into an investigator 
for FDA. These comments stated that 
the act does not grant FDA authority to 
make such a delegation. 

FDA rejects these comments. FDA is 
not delegating its authority to enforce 
the act. However, unanticipated risks 
are sometimes discovered during the 
course of an investigation, and new 
information sometimes comes to light 
showing that the risks in a study are not 
justified. Periodic review will assure 
that these risks are promptly brought to 
the IRB*s attention and will provide 
extra protection to subjects. 
Consequently. FDA believes periodic 
review by an IRB is essential if an IRB is 
to adequately protect the rights and 
welfare of the human subjects involved 
in a clinical investigation. In paragraph 
4 of this preamble, FDA already 
discussed its authority to adopt 
requirements that protect human 
subjects and there is no need to repeat 
that discussion here. 

80. One comment suggested that these 
regulations should authorize IRBs to 
require investigators to provide human 
subjects with any new knowledge about 
a test article that is developed during 
the course of a study. 

FDA and HHS have both provided as 
an additional element of informed 
consent that significant new findings 
developed during the course of the 
research that may affect the human 
subject's willingness to continue to 
participate must be provided to the 
subjects. Section 50.25(b)(5) of FDA's 


informed consent regulations published 
elsewhere in this issue of the Federal 
Register so provides for investigations 
that fall within the jurisdiction of FDA. 
The comment does not require any 
change in Part 56. 

81. Several comments on proposed 
§ 56.83 (now ( 56.110) offered 
suggestions of different types of studies 
that should receive expedited review. 

FDA has carefully reviewed these 
comments, along with the comments (in 
expedited review received by HHS, and 
has developed a list of procedures that, 
if they involve no more than minimal 
risk, can receive expedited review. 
Publication of the list is provided for in 
new i 56.110. FDA had decided that 
expedited review should play a much 
more important role under the Final 
regulations then the agency originally 
proposed. After reviewing the 
comments, FDA believes that it is 
unnecessary to require that a full IRB 
meet to consider every study. For 
studies that present minimal risk, 
expedited review strikes the appropriate 
balance between protection of patient 
and minimizing the burdens imposed by 
these regulations. 

The expedited review list has been 
separated from the text of these 
regulations and is published as a notice 
elsewhere in this issue of the Federal 
Register. FDA views this list as being 
subject to change and encourages public 
comment on what additional classes of 
research should be included in this list. 
The agency will publish appropriate 
revisions of the list in the Federal 
Register as the need arises. FDA also 
points out that the Department is 
publishing a slightly different list, but 
the differences are caused by the fact 
that HHS funds many types of studies 
that do not fall within FDA jurisdiction. 

82. One comment on proposed $ 56.83 
suggested that because some changes in 
protocol are universally accepted as 
minor, they should be listed in the 
regulations. Another comment suggested 
that "minor change" should be specified 
to avoid confusion. 

FDA disagrees with these suggestions. 
The scope of investigations regulated by 
FDA is so broad that FDA does not 
believe that it is feasible for the agency 
to list all of the different changes that 
might be considered to be minor. The 
agency advises that It considers that 
changes that result in increased risk to 
human subjects are not minor. However, 
FDA is unable to generalize about 
whether changes that apparently do not 
entail increased risk are minor. For 
example, the agency recognizes that o 
substantial increase in the number of 
human subjects above that originally 
approved by the IRB might be 
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considered to be a minor change in 
some clinical studies but a major change 
in others. Therefore, FDA believes that 
it is up to the IRB to determine on a 
case-by-case basis whether a proposed 
change in a protocol is minor. The 
agency intends to provide additional 
guidance on this issue in the educational 
program that it will conduct with the 
Department The comments are rejected. 

63. On its own initiative, FDA has 
added new $ 56.110(c), which matches 
the HHS requirement, so that all 
members of an IRB will be kept 
informed of the studies approved under 
the expedited review procedure. FDA 
believes that it is important that all IRB 
members know what studies are being 
approved at that institution. An IRB is 
free to adopt specific procedures for 
keeping individual members informed. 

New § 56.110(d). which is also 
identical to the HHS provision, permits 
FDA to suspend an IRB’a use of 
expedited review when it becomes 
necessary to protect the rights or 
welfare of the human subjects involved 
in a study. Although it is unlikely that 
this provision will be used by the 
agency except in the most unusual 
circumstances, FDA believes that it is 
important, to protect human subjects, to 
retain this flexibility in the regulation. 

84 Several comments on proposed 
§ 56.86(a) (now i 56.111(a)(1)) objected 
to IRB review of research methods, 
stating that IRBs are not qualified to 
conduct such review, and that IRB's 
primary responsibility is not to 
determine the scientific merit of the 
study, 

FDA agrees with these comments. It 
has drafted { 56.111(a)(1) to focus on the 
risks to subjects. FDA reemphasizes that 
IRBs need not conduct scientific reviews 
of clinical investigations except to the 
extent necessary to determine that 
human subjects will not be exposed 
unnecessarily to risk. 

65. One comment on proposed 

\ 56.86(c) asserted that the meaning of 
the phrase "safest procedures" is 
unclear. 

FDA agrees and has revised 
I 56.1ll(a)(l){i) to clarify the intent of 
the regulations with respect to risk. 

66. One comment suggested that FDA 
adopt the HHS language on use of 
procedures being performed for 
diagnostic or treatment purposes, when 
these procedures are appropriate. 

FDA agrees with the comment and 
has adopted language in 
i 56All(a)(l)(ii) to match the HHS 
requirement. The IRB should ensure that 
1 procedures that are to be used in a 
*tudy are already being used on a 
human subject for diagnostic or 
reatment purposes, the research 


procedures will be coordinated with the 
diagnostic or treatment procedures to 
avoid unnecessary repetition of the 
procedures. 

87. Two comments suggested that 
proposed ( 56.86(d) requiring that "risks 
to subjects be reasonable" and that "the 
importance of the knowledge to be 
gained should be considered" needed 
clarification. 

FDA has rewritten § 56.111(a)(2) to 
match the HHS requirement. FDA 
advises that in a placebo-controlled 
trial for example, no immediate benefit 
to the placebo group would be 
anticipated, so that the risks to that 
group must be reasonable in relation to 
the importance of the knowledge to be 
gained in the research. The regulations 
now state that the IRB shall not consider 
possible long-range effects of the 
knowledge gained in the research as a 
risk of conducting the research. Only 
those risks that relate to the particular 
human subjects involved in the 
investigation must be considered by the 
IRB. 

88. Two comments on proposed 

§ 56.86(b) (now S 56.111(a)(3)) stated 
that the term "equitable" was 
ambiguous and needed further 
explanation. 

FDA disagrees with the comments. 
Special subgroups of the population 
should not have to bear a 
disproportionate amount of the risks of 
research that benefits others. The 
subjects of an investigation should not 
come from any particular group simply 
because it is convenient for the 
investigator to draw from that group. 
Scientific design and alternate human 
subject populations should be 
considered in assessing whether the 
selection of subjects is "equitable." For 
example, the IRB should require that the 
investigator justify the proposed 
involvement in the study of hospitalized 
patients, of other institutionalized 
persons, or of disproportionate numbers 
of racial or ethnic minorities or persons 
of low socioeconomic status. The 
comments are rejected, and 
( 56.111(a)(3) is published ss proposed. 

89. One comment questioned the 
meaning of the requirement in proposed 
§ 56.86(g) (now § 56.111(a)(6)) that, 
where appropriate, data be monitored. 

Where appropriate. IRB's should 
require that the research plan make 
adequate provision for monitoring the 
data collected to ensure the safety of 
human subjects. This procedure might 
be an appropriate requirement in large 
scale clinical trials or in studies with a 
high degree of risk. The IRB may require 
the use of data safety monitoring boards 
in order to meet the requirements of this 
provision. Thus, if it becomes clear that 


risks are greater than anticipated, or 
that the benefits do not justify the risks 
of the research, the IRB is informed and 
can act on the information. This 
provision matches the HHS requirement, 

90. One comment suggested that each 
IRB should set out guidelines for 
determining at what point in each 
experiment one treatment is shown to 
be safer and more effective than 
alternate treatments or no treatment 

FDA disagrees with this suggestion. 
IRBs generally will not have the 
scientific consistence to make such a 
judgment The determination whether 
and at what point in an investigation a 
test article has been shown to be safe 
and effective in accordance with the 
requirements of the act is a 
determination that must be made by the 
investigator, the sponsor, and, 
ultimately, FDA. The comment does not 
require any change in the regulations. 

91. One comment stated that the 
regulations should protect vulnerable 
groups, such as minorities. The comment 
stated that neither the HHS nor the FDA 
proposed requirement was sufficient in 
this regard. 

FDA has rewritten { 56.111(b) (and 
HHS has rewritten the corresponding 
provision in its regulations) to require 
that the IRB assure that appropriate 
additional protections are provided if 
the human subjects are from a 
vulnerable group. 

92. One comment stated that before 
exposing human subjects to risk, an IRB 
should be required to make a 
determination that treatment is 
available for injuries that may arise 
from the research. 

FDA disagrees in part with this 
comment. Section 50.25(a)(6) of the 
informed consent regulations requires 
that the subject be told if treatment for 
injuries Is available. It should then be up 
to the subject to decide if he or she 
wishes to participate in the study. 
However. FDA agrees that the IRB 
should determine whether the 
investigator has made adequate 
provision for emergency medical care, if 
it appears that such emergency care 
may become necessary during the 
course of the investigation. 

93. One comment suggested that IRB*$ 
should follow human subjects after 
completion of the study, unless the 
investigator can show that it is not 
necessary to do so. 

FDA disagrees and rejects the 
suggestion. If anyone should follow 
subjects after completion of the study, it 
is the investigator or the sponsor. IRBs 
are generally not in a position to follow 
human subjects. If an IRB believes that 
it is necessary to do so to protect the 
subjects, it can require as part of the 
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protocol that the investigator follow 
subjects after the completion of the 
study. 

94. Several comments on proposed 

5 56.8 stated that a means is needed for 
an investigator, a sponsor, or an 
institution to appeal an IRB ruling. 

FDA has renumbered 5 56.8 as 
{ 56.112 in the final regulations to 
conform with those issued by H11S. The 
National Commission did not 
recommend that there be a mechanism 
for appeal from IRB determinations. 
However, there is nothing in $ 56.112 
that would prevent an institution from 
formulating an appeals mechanism, so 
long as the final ruling body is an IRB 
that satisfies the requirements of Part 
56. Appeal of an adverse IRB 
determination to other institutional 
bodies that do not meet the 
requirements of Part 56 is not allowed 
under the regulation. 

95. One comment questioned why 
officials at an institution could overrule 
IRB approval but not IRB disapproval of 
a study. Another comment stated that 

5 56.8 might abrogate the authority of 
the head of and institution. 

Review and approval of a proposed 
clinical investigation by an IRB should 
not preclude a subsequent decision by 
the institution itself to reject the 
investigation. Officials of the institution 
take into account factors other than 
ethical acceptability and patient 
protection in deciding whether to 
authorize a particular investigation. For 
example. IRBs do not make decisions 
regarding the priority of funding studies 
or policy on whether to conduct a 
certain type of study at the institution. 
Therefore. FDA believes that 
institutional officials should have the 
authority to overrule an IRB’s decision 
to approve a study. At the same time. 
FDA has decided not to authorize an 
institution to overrule and IRB's 
rejection of a study. If an institution had 
that authority, and IRB would become 
merely advisory, and its responsibilities 
would be eliminated. The comments do 
not warrant any change in the 
regulations. 

96. Several comments on proposed 

§ 56.92 stated that the sponsor should be 
given notice of a decision by an IRB 
either to suspend or to terminate 
approval of a clinical investigation. 

FDA rejects these comments for the 
reasons explained in paragraphs 5 and 
76 of this preamble. 

97. One comment on proposed { 56.92 
(now $ 56.113) stated that once FDA has 
acted on an application for a research 
permit, it would be unfair to allow an 
IRB to suspend its approval of a 
particular clinical investigation. 


FDA disagrees with the comment. An 
IRB focuses on different factors mils 
review of a proposed investigation than 
the agency considers in deciding 
whether to grant a research permit. 
Consequently, approval of a proposed 
investigation by either an IRB or FDA 
does not preclude the other entity from 
suspending or terminating the approval 
of the investigation at a later date. 

96. FDA h8S deleted from the final 
regulations the criteria for disapproval 
and suspension or termination of 
approval of a clinical investigation that 
were proposed in i 56.90. Section 56.113 
now states that an IRB may suspend or 
terminate its approval of research that is 
not being conducted in accordance with 
the IRB’s requirements or that has been 
associated with unexpected serious 
harm to subjects. This section now 
conforms to the HHS provision. The 
agency believes that the section, as 
revised, adequately specifies general 
criteria for the suspension or 
termination of the IRB’s approval of an 
ongoing study. The section also requires 
that the IRB promptly notify FDA of its 
actions. Where necessary. FDA can. in 
turn, take any steps necessary to assure 
that the subjects are protected. 

99. Several comments objected to the 
requirement in proposed { 56.90 that 
after suspending or terminating approval 
of an investigation, the IRB make 
recommendations to FDA about the care 
of the human subjects of that 
investigation. The comments argued that 
it was the responsibility of a physician, 
and not an IRB. to make such 
recommendations. 

FDA agrees with the comments and 
has deleted this requirement from the 
final regulations. The agency believes 
that this requirement inappropriately 
imposed medical responsibilities on an 
IRB. The responsibility for human 
subjects in a study for which IRB 
approval has been suspended or 
terminated is more properly shared by 
the clinical investigator, the institution, 
and the sponsor. 

100. Section 56.114 in the final 
regulations was proposed as S 56.9. That 
section has been rewritten for clarity 
but there is no change in its intent. It is 
now consistent with the corresponding 
provision in the HHS regulations. The 
purpose of this section is to assure IRBs 
that FDA will accept reasonable 
methods of joint review. Thus, an IRB 
need not re-review a study that has 
already received approval from another 
IRB, unless it chooses to do so. 

However, FDA advises that the 
requirement for the IRB to be sensitive 
to such factors as community attitudes 
(§ 56.107(a)) is applicable to { 56.114. 
The IRB’s records must include, either in 


the minutes or elsewhere, 
documentation of agreement lhat a 
specific study will be reviewed 
cooperatively. 

101. Two comments on proposed 

§ 56.185 (now $ 56.115) suggested that 
the records of an IRB should be 
maintained by the institution rather than 
by the IRB. 

FDA agrees that, in some cases, it 
may be more feasible for an Institution 
to maintain the records of an IRB. 
Consequently, FDA has rewritten 
i 56.115(a) to provide that either the 
Institution or the IRB may be 
responsible for preparing and 
maintaining adequate records of IRB 
activities. 

102. One comment stated that it is 
unreasonable to require IRBs to keep 
records because they lack adequate 
storage facilities. 

FDA advises that if an institution 
delegates the responsibility to maintain 
records to an IRB. it must also provide 
the IRB with adequate facilities to do so. 
The comment does not justify any 
change in S 56.115. 

103. One comment suggested thal 
proposed 5 56.185 should spell out every 
record that the agency wants an IRB to 
keep. The comment stated that the 
proposed requirements were not 
sufficiently detailed. 

FDA disagrees with this comment. 
Section 56.115(a) in the final regulations 
sets forth the minimum records that an 
institution or an IRB must keep to 
document the activities of the IRB. The 
IRB or the institution is free to maintain 
additional records if it chooses. 
However, FDA does not believe that any 
more extensive recordkeeping by the 
IRB or the institution is necessary 

104. Five comments objected that the 
documentation FDA proposed to require 
was an unnecessary burden on IRBs. 
These comments argued that the 
proposed documentation is not 
necessary to protect the rights and 
welfare of human subjects. 

FDA rejects these comments. The 
agency believes that the records that an 
IRB or an institution must maintain 
under f 56.115(8) provide significant 
evidence of whether the procedures 
utilized by the IRB are adequately 
protecting the human subjects of the 
investigations that the IRB is reviewing 
For example, when an IRB approves the 
use of a ’’short form,** for informed 
consent as provided In § 50.27(b)(2). 
FDA would expect the IRB to retain in 
its files a copy of the written summary 
of the oral presentation of informed 
consent information that is given to 
human subjects in the clinical 
investigation. 
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105. Several comments stated that 
proposed 5 50.185(d) (now 
§ 56.115(a)(2)). which requires that the 
minutes of an IRB meeting include a 
summary of the discussion of 
substantive Issues, is not reasonable. 

FDA agrees in part with the 
comments. The National Commission 
recommended, and FDA agrees, that It is 
important to maintain detailed minutes 
of IRB meetings. However. FDA decided 
to reduce the burden on IRB« by 
requiring that the minutes contain: (1) A 
basis for IRB action only when the 
research Is disapproved or requires 
modification; and (2) A written summary 
of the IRB discussion and resolution 
only when it involves controversial 
issues. 

IDA does not bebeve that 
summarizing the discussions of 
controverted issues in the minutes will 
have a chilling effect on those 
discussions because FDA does not 
require the identification of specific 
individuals with specific comments in 
the nummaries* 

106. One comment suggested that 
minutes could be kept by an audio tape 
recording, which would be complete and 
more accurate than any summary. 

FDA agrees that a tape recording is a 
more complete record of the meeting. 
However, FDA advises that retention of 
complete recordings of meetings does 
not relieve on IRB of its obligation under 
$ 56.115(a)(2) to keep at least brief 
written summaries of its meetings that 
must be available for inspection. 

107. A few comments stated that the 
voting records of individual members 
should not be kept. The comments 
stated that this requirement would have 
a chilling effect on IRB members. 

FDA believes the requirement lias 
been misunderstood Proposed $ 56.185 
did not include such a requirement nor 
does { 56.115 of the final regulations. 
Section 56.115(a)(2) requires only that 
the number of members voting for and 
against a study be kept While the 
members attending the meeting would 
also be recorded in the minutes, 
individual voting records are not 
required. 

106. Three comments objected to any 
requirement that voting records be kept 
FDA disagrees with these comments. 
The voting records must be included in 
the IRB records for FDA to document 
that a majority of those members 
present voted in favor of conducting a 
particular study at that institution. 

109. One comment suggested that 
individual voting records of IRB 
members should be submitted to FDA, 
so that even if a member objected to a 
&tudy but was overruled by the other 
members, the objection would come to 


the attention of FDA. The agency could 
then take appropriate action. 

FDA disagrees with this suggestion. 
Section 56.115(a)(2) already requires 
that votes of an IRB be recorded, and 
that any controverted items discussed 
be summarized in the minutes of IRB 
meetings. Consequently, there is no need 
to record individual members’ voting 
records. In addition, except in the most 
extreme circumstances, FDA does not 
believe that it should second guess a 
properly constituted and well- 
functioning IRB on the ethical 
acceptability of a study. 

110. Several comments objected that 
the records about themembers of an IRB 
that were required in the proposed 
regulations were overly burdensome. 

The recordkeeping requirements in 
5 56.115(a)(5) have been limited to 
provide that only information that 
necessarily bears on the IRB's 
impartiality and expertise must be 
maintained. 

111. One comment stated that the 
record retention time required by 
proposed ( 56.195 (now ( 56.115(b)) 
disregarded the possibility that 
problems might not appear for 20 to 30 
years. 

This comment suggested that the 
regulations should be changed to require 
that records be kept 7 years for adults 
and 25 years for minors and pregnant 
women. 

Although an institution is free to 
adopt a longer requirement. FDA has 
decided to match the HHS provision 
that records must be kept a minimum of 
3 years. The agency believes that the 3- 
year requirement strikes an appropriate 
balance between the need to retain 
records and the administrative burdens 
involved. Although some problems may 
not become apparent for 20 years or 
more, those instances are so rare that 
the agency concludes that they do not 
justify an absolute requirement that all 
IRB records be retained for such an 
extended period of time. In addition. 
FDA reviews IRBs on a 2-year cycle. 
Thus, the 3-year requirement will ensure 
that all of the important records of the 
IRB will be available for FDA review. If, 
however, an institution or an IRB 
believes that In a particular study it 
would be appropriate to retain the IRB 
records longer to protect the human 
subjects involved, the institution or the 
IRB is of course free to do so. 

112. One comment stated that the 
period that IRBs or institutions are 
required to retain records should be 
consistent with the record retention 
requirements in the proposed 
regulations regarding obligations of 
sponsors and monitors of clinical 
investigations and the proposed 


regulations regarding obligations of 
clinical investigators. 

FDA rejects this comment. The 
records covered by these regulations are 
quite different than those that are 
proposed to be required under the 
sponsor-monitor and clinical 
investigator regulations. Therefore, the 
agency believes that the three sets of 
regulations need not be consistent an 
this point. The agency believes it is more 
appropriate to keep i 56.115(b) 
consistent with the corresponding 
provision in the HHS regulations. FDA 
believes that the 3-ycar period satisfies 
the needs of the agency w hile not 
imposing an unreasonable 
administrative burden on IRBs or their 
parent institutions. 

113. A few comments suggested that 
records could be maintained by 
microfiche, microfilm, or other similar 
photographic method, if the records are 
properly verified as being accurate 
reproductions of the original records. 

FDA agrees with these comments. 
There is nothing in these regulations 
that would prevent records from being 
reproduced and retained In this manner. 

114. Many comments objected to the 
requirement in proposed § 56.15(a) that 
FDA be allowed to copy patient medical 
records during an IRB inspection. Most 
comments stated that IRBs do not have 
individual patient records. Other 
comments questioned whether FDA was 
requiring IRBs to obtain those records. 
Many comments stated that there were 
problems with confidentiality if IRBs 
were to obtain individual patient 
medical records and maintain them in 
the files for 5 years after completion of a 
clinical investigation to which the IRB 
records relate. Many comments stated 
that if this information is needed by the 
agency, it is available from either the 
sponsor or clinical investigator and 
should be obtained through proper legal 
channels from those persons. 

In response to the comments, FDA has 
deleted from the final regulations any 
requirement that patient records be 
maintained by an IRB or that patient 
records be made available to FDA 
during an inspection of an IRB. If it 
becomes necessary for FDA to see the 
medical records of individual patients, 
adequate authority exists under the act 
for FDA to obtain those records from the 
clinical investigator or sponsor. Also, 
because IRBs would rarely have 
individual medical records, FDA wants 
to assure IRBs that there is no need to 
obtain individual patient records to 
comply with the requirements of 
$ 56.115. 

115. One comment suggested that IRBs 
do not have to suhmit to inspection by 
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FDA because inspections require 
warrants. 

FDA rejects this comment and 
declines to change { 56.115(b) to 
respond to the comment. As discussed 
in the preamble to the 1978 proposal. 
FDA has authority to inspect an !RB, in 
many cases, without the IRB’s 
permission. Under section 704(a) of the 
act (21 U.S.C. 374(a)), FDA may inspect 
establishments in which certain drugs or 
devices are processed or held and may 
examine research data that would be 
subject to reporting and inspection 
under sections 505(i) or (j). 507(d) or (g), 
519. or 520(g) of the act. Under section 
704(e) (21 U.S.C 374(e)), FDA may 
inspect certain required records 
concerning devices. Thus, most sponsors 
and many investigators of 
investigational new drugs and 
investigational devices, and the 
institutions at which such studies are 
conducted, are subject to FDA 
Inspection whether they consent or not 

FDA advises that if an IRB refuses to 
permit inspection, FDA may, under 
$ 56.115(c), reject the studies conducted 
under review of that IRB from 
supporting an application for a research 
of marketing permit, or the agency may 
seek a warrant to inspect. However, 
there is no requirement that FDA obtain 
a warrant before inspection. 

116. Two comments stated that 
inspections were too long, and that FDA 
should provide more detail about how 
inspections are to be conducted. 

FDA has recently mailed an 
information sheet on the Inspection 
process to the approximately 1.500 
individuals, Institutions, and 
organizations that have communicated 
with the agency previously about IRB’s. 
FDA also sponsored a workshop on IRB 
compliance activities on November 7. 
1980 (announced in the Federal Register 
of September 26.1980; 45 FR 63929). The 
agency will distribute the transcript of 
the workshop to interested parties; will 
evaluate the workshop as well as 
written comments on it; and will then 
decide whether to make modifications in 
the current inspection program. The 
transcript and the information sheet are 
on file under Docket No. 80N-0399 in 
FDA's Dockets Management Branch 
(HFA-3G5), Rm. 4-62, 5600 Fishers Lane, 
Rockville. MD 20857. The transcript and 
any comments on it may be seen in that 
office between 9 a.m. and 4 p.m., 
Monday through Friday. 

The comments do not require any 
change in the regulation. 

117. A few comments on proposed 

i 56.15(b) (now S 56.115(c)) stated that 
FDA has no authority to refuse to 
consider a clinical investigation in 
support of an application for a research 


or marketing permit if the IRB refuses to 
allow inspection by FDA officials. Some 
of the comments stated that FDA should 
have the burden of showing that the 
validity of the study is adversely 
affected by the IRB’s refusal to allow 
inspection. 

As stated in the preamble to the 1978 
proposal, if follows from the authority to 
issue regulations establishing standards 
for IRBs that FDA also has the authority 
to prescribe the terms on which it will 
accept data generated in a clinical 
investigation reviewed by an IRB. 
Therefore, the agency may refuse to 
consider data from a clinical 
investigation in support of an 
application for a research or marketihg 
permit, unless the IRB that reviewed the 
investigation consents to an inspection 
by FDA. 

The connection between an IRB’s 
refusal to permit an inspection and the 
agency's refusal to consider data is 
clear. FDA is charged by statute with 
the obligation of ensuring the protection 
of the rights and welfare of the human 
subjects who participate in clincial 
investigations involving articles subject 
to sections 5Q5(i). 507(d), and 520(g) of 
the act. In performance of that 
obligation, the agency has adopted these 
regulations requiring IRB review. 
However, FDA has a concomitant 
obligation to ensure that these 
regulations are observed. FDA must 
verify that IRBs are operating in 
accordance with these regulations, and 
it must have access to the IRBs and their 
records to do so. When an IRB refuses to 
permit FDA to inspect its records. FDA 
cannot verify that the IRB is properly 
constituted and operating correctly. 
Consequently, the agency cannot be 
assured that human subjects have been 
given the protection that the IRB 
mechanism is intended to afford, and it 
may be appropriate for the agency to 
refuse to accept the data from the 
studies that the IRB has reviewed. 

However, FDA points out two 
additional facts: First, before rejecting 
the data from a clinical investigation, 
the agency will review each study to 
determine whether the risks created by 
requiring the study to be re-done 
outweigh the benefits of rejecting the 
data. 

Second, FDA expects that it will be a 
very rare occurrence for an IRB to refuse 
to allow an inspection by FDA 
personnel. FDA has found that the vast 
majority of IRBs are cooperative at the 
time of inspection. 

The comments do not justify any 
change In $ 56.115(c) from the regulation 
as proposed. 

118. A few comments stated that it is 
unfair for the agency to "punish” the 
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sponsor of a study by refusing to accept 
the data from a study that was reviewed 
by an IRB that refused to allow FDA 
inspection. 

FDA has already explained in 
paragraphs 46 and 117 above that It will 
not automatically reject data. FDA also 
points out that, with these regulations 
(see $ 58.120 et seq.). the agency has 
available more direct administrative 
actions against institutions and IRBs for 
noncompliance. Thus, the agency may 
apply sanctions directly against the 
entity that refused inspection. However, 
there may be occasions when it would 
be appropriate for the agency to also 
refuse to accept data, and FDA has 
reserved that option. 

119. FDA received numerous 
comments criticizing the provisions of 
Subpart K of the proposed regulations 
(now Subpart E) relating to the 
disqualification of IRB’s. 

In response, PDA has simplified and 
streamlined Subpart E of the final 
regulations. FDA has also shifted the 
focus of the administrative sanctions for 
non compliance from the IRB to the 
institution. The agency recognizes that 
an IRB is created by and is responsible 
to the institution. Consequently, it is the 
duty of the institution to assure that its 
IRB meets the obligations imposed by 
Federal statute and regulations. FDA 
believes that when an IRB is found not 
to be in compliance with the regulations, 
and the institution to which the IRB is 
responsible does not take positive steps 
to correct the deficiencies, the 
appropriate response is to take action 
against the institution. However, there 
are exceptions to this rule. If an IRB is 
not directly responsible to a single 
institution, e.g., where an IRB reviews 
clinical investigations for more than one 
institution, and the IRB is found not to 
be in compliance with these regulations, 
FDA believes it would be appropriate to 
take action directly against the IRB A 
second exception is the situation in 
which an IRB is one of several directly 
responsible to a single institution, e g., 
where an IRB reviews certain kinds of 
clinical investigations at the institution, 
and where an IRB is found not to be In 
compliance with these regulations- FDA 
believes that it may not be appropriate 
to disqualify all the IRBs at the 
institution because one is out of 
compliance. Therefore, FDA will take 
action against the individual IRB. and 
not against the institution, when the 
institution has taken all appropriate 
steps within its power to correct the 
IRB's deficiencies, but the IRB remains 
out of compliance. 

Section 56.120(c) reflects the agency « 
shift in focus to the institution. However, 
the regulation also provides that FDA 









Federal Register / Vol 48, No. 17 / Tuesday. January 27. 1981 / Rules and Regulations 


8973 


may take action against an IRB or a 
component of the parent institution if 
tho agency determines that It is 
appropriate to do so under the facts of 
the particular case. 

120. Several comments on proposed 
§ 56.202(c) suggested that the lesser 
regulatory actions that were referred to 
in the proposed regulations should be 
listed. 

FDA accepts these comments. Section 
56120(b) has been added to the final 
rule to set forth the lesser administrative 
actions that the agency may take if FDA 
finds deficiencies in the operation of an 
IRB and to describe the circumstances in 
which these lesser administrative 
actions may be used by the agency. 

121. Two comments stated that 
notification of other Federal agencies of 
a possible IRB disqualification, as 
provided in the proposed regulations, 
would presume that IRB is guilty before 
it had an opportunity for a hearing and 
would make it difficult to recruit 
members. 

FDA rejects these comments. In most 
instances. FDA will not advise other 
Federal or State agencies of deficiencies 
in the operation of an IRB. unless the 
agency decides to disqualify the IRB or 
its parent institution. However, tn 
5 56.120(b)(4). the agency has reserved 
the right to do so if it finds serious 
deficiencies in the operation of an IRB 
during an inspection. In addition. FDA. 
as an agency of HHS. will share 
knowledge gained from inspections with 
other agencies within the Department, 
including the National Institutes of 
Health. 

122. A few comments stated that FDA 
should exhaust all other remedies before 
disqualification. Other comments 
suggested that the IRB should have an 
opportunity to correct or refute the 
deficiencies found by FDA. 

Section 56.121(a) of the final 
regulations provides that 
disqualification proceedings will not be 
instituted by the agency, unless the 
agency determines that grounds for 
holding a hearing exist, and the 
institution or the IRB has failed to take 
adequate steps to correct the 
deficiencies listed in the letter sent by 
the agency under g 56.120(a). 

123. One comment stated that if FDA 
decided to retain the disqualification 
mechanism, the regulations should 
clearly state that disqualification will be 
used only in the most extreme cases and 
not on a routine basis. 

FDA agrees with this comment 
^qualification will be used by the 
agency only when it is necessary to 
protect the rights and welfare of human 
^ : J Kr.ts. and after the institution or IRB 
n rofused or has continuously failed to 


comply with these regulations. FDA 
hopes never to use this sanction, and, 
based on the demonstrated willingness 
of institutions to correct deficiencies in 
their IRBs, the agency does not expect to 
use this sanction except In the most 
extraordinary circumstances. However, 
the agency believes that it is important 
to retain the option to disqualify an 
institution or an IRB if it becomes 
necessary to do so to protect human 
subjects. 

124. Several comments pointed out 
that nowhere in the act is 
disqualification mentioned. These 
comments consequently concluded that 
FDA lacks the authority to disqualify 
IRBs. 

FDA disagrees and rejects these 
comments. FDA has previously 
discussed its authority to promulgate 
these regulations (see paragraphs 4 and 
117 of this preamble). Inherent in that 
authority is the authority to enforce 
these regulations. Disqualification is an 
essential element of the enforcement 
mechanism adopted by the agency. 
Without such an enforcement 
mechanism, compliance with these 
regulations would be voluntary, and 
these regulations would be nothing more 
than guidelines that would not 
adequately protect human subjects. 

125. A few comments suggested that 
disqualification of an IRB or an 
institution would only hurt the sponsor, 
because studies reviewed by the IRB 
would not be accepted by FDA. The 
comments stated that sponsors exert 
little control over IRBs and have little 
opportunity to ensure that IRBs comply 
with these regulations. 

FDA believes that it has responded to 
these concerns in paragraph 118 of this 
preamble. FDA would suggest that a 
sponsor assure itself, through the 
clinical investigator, that the IRB that 
reviews the clinical investigation 
protocol meets FDA requirements. 

126. Several comments suggested that 
FDA should send notice of the initiation 
of proceedings to disqualify an IRB or its 
parent institution to all investigators 
and sponsors whose studies are under 
the review of the IRB. 

FDA rejects this suggestion. FDA 
believes it would be an unreasonable 
expenditure of agency resources for it to 
send out such notices prior to a hearing. 
While a great deal of effort would have 
to be expended in putting together a list 
of sponsors and investigators involved 
with the institution and hi sending them 
notices, the reason for the notice could 
be easily mooted if the IRB comes into 
compliance, or if FDA decides against 
disqualification. The agency believes 
that its resources are better spent after 
the hearing, notifying all interested 


parties it can identify that the agency 
has decided to disqualify the institution 
or the IRB. FDA advises that this 
notification may require publication of 
the disqualification decision in the 
Federal Register. 

127. One comment suggested that an 
additional provision should be inserted 
into the final regulations to allow the 
IRB 30 to 60 days to prepare for the 
hearing, except where the safety of the 
human subjects requires Immediate 
action. 

FDA rejects this suggestion. Hearings 
under these regulations will be 
conducted in accordance with the 
requirements for a regulatory hearing 
before the FDA set forth in 21 CFR Part 
16. Adequate time to prepare for a 
regulatory hearing is afforded under 
those regulations. 

128. Several comments objected to the 
grounds for disqualification set forth in 
proposed $ 56.202 (now $ 56.121(b)). One 
comment argued that a blanket 
statement that disqualification could be 
based on a failure to comply with any 
regulations regarding IRBs would open 
the door to harassment and abuse of this 
system. Two comments stated that 
although it would be appropriate to 
disqualify an IRB if its noncompliance 
adversely affected the rights and safety 
of human subjects, it made no sense to 
disqualify an IRB because its 
noncompliance affected the validity of a 
study. 

FDA has revised the grounds in 
5 56.121(b) for disqualification. To 
assure that the remedy is invoked only 
when appropriate, § 56.121(b)(1) 
provides that an IRB's failure to comply 
must be repeated to be grounds for 
disqualification (see paragraph 129). 
Noncompliance that adversely affects 
the validity of an investigation is no 
longer a basis for disqualification 
(5 56.121(b)(2)). 

129. Two comments stated that failure 
to comply with these regulations should 
not trigger disqualification. One of these 
comments stated that FDA should have 
to show a willful intent not to comply. 

FDA disagrees with these comments. 
Although disqualification will not be 
used lightly, the agency should not have 
to show that the IRB or the institution 
did not intend to comply with the 
regulations. Repeated failure to comply 
may or may not indicate a willful intent, 
but it is sufficient to trigger 
disqualification. Section 56.121(b)(1) of 
the final regulations so provides. The 
important point is that the failure to 
comply is repeated and not an isolated 
event. Of course, a fiat refusal to comply 
with these regulations could also trigger 
disqualification. 
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130. Three comments stated that the 
regulations should provide that the 
agency will advise a sponsor of the 
disqualification of an IRB that is 
reviewing studies of that sponsor. 

FDA accepts this comment and has 
revised § 56.121(c) to so provide. The 
cgency will notify any sponsor of which 
it is aware that has had studies 
reviewed by the disqualified IRB. This 
notification may require publication of 
the disqualification decision in the 
Federal Register. 

131. Several comments questioned 
whether an institution has to replace its 
IRB after the IRB is disoualified. 

Because FDA has shined the focus Of 
these regulations from the IRB to the 
institution, disqualification will usually 
be directed at the institution itself. In 
order for the IRB of a disqualified 
institution to be in compliance with 
these regulations, the institution would 
have to be reinstated. The situation is 
somewhat different for institutions with 
more than one IRB or for institutions 
whose studies arc reviewed by an IRB 
that serves several institutions. As 
discussed in paragraph 119 above, FDA 
may disqualify the IRB rather than the 
institution in such situations. Those 
institutions are then free to establish a 
new IRB, to replace the disqualified IRB, 
but FDA would not require them to do 
so. An institution with several IRBs may 
choose to have another IRB that is 
competent to assume the responsibilities 
of the disqualified IRB. For example, the 
institution would assign an IRB that 
normally reviews drug studies the 
responsibility to assume the review of 
drug studies that were previously under 
the review of a disqualified IRB. 
However, FDA would find unacceptable 
the assignment of those duties to an IRB 
that normally reviews behavioral 
research, whose members lack the 
professional competence necessary to 
review drug studies. 

132. Several comments stated that 
investigations reviewed by an IRB 
before disqualification should not 
automatically be presumed to be 
unacceptable. A few stated that only the 
particular studies where deficiencies 
were found should be unacceptable to 
FDA. 

FDA disagrees in part with the 
comments. FDA believes that if it is 
necessary to disqualify an institution or 
an IRB, the agency cannot be assured 
that any study conducted at that 
institution or reviewed by that IRB 
provided for the rights and welfare of 
the human subjects. Because 
disqualification will not be undertaken 
lightly, the deficiencies that required 
disqualification are likely to be so 
pervasive that they had an effect on 


more than one study. Therefore, FDA 
believes that any study reviewed by a 
disqualified IRB or conducted at a 
disqualified institution is suspect. 
However, as stated previously in 
paragraph 46 of this preamble, the 
agency will review the studies 
conducted as a disqualified institution 
or reviewed by a disqualified IRB to 
decide on a case-by-casc basis whether 
to reject the data. 

133. One comment expressed concern 
that confidential information would be 
disclosed to the public during the 
disqualification process. A few 
comments stated that no data, clinical 
reports, or records regarding particular 
studies ought to be disclosed. 

Section 56.122 provides that the 
determination of the agency to 
disqualify an institution and the 
administrative record regarding that 
determination are disclosable to the 
public under the agency's public 
information regulations. Under $ 20.61 
(21 CFR 20.61), any trade secret or 
confidential commercial information in 
the administrative record is exempt from 
disclosure. Under $ 20.63, medical and 
similar files, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, are also 
exempt. Therefore, there is no basis for 
concern that confidential information 
will be disclosed, and the comments are 
rejected. 

134. One comment staled that adverse 
publicity caused by disqualification 
would make recruitment for IRBs very 
difficult 

FDA recognizes that some adverse 
publicity may arise from a 
disqualification of an IRB or an 
institution. However, because IRBs play 
such an important role in the protection 
of human subjects, and because 
disqualification will be undertaken only 
when there has been a serious disregard 
by an IRB or an institution of its 
responsibilities, FDA believes it is 
appropriate to retain the disqualification 
mechanism and the provisions allowing 
the agency to publicly disclose the fact 
of the disqualification at the discretion 
of the agency. 

135. One comment stated that because 
an IRB is created to serve an institution, 
any disqualification should be of the 
institution, and the burden of 
reinstatement should be placed upon 
that institution. 

FDA generally agrees with these 
comments and, except for the situations 
discussed in paragraph 119 of this 
preamble, has changed the focus of 
disqualification and reinstatement to the 
institution. To be reinstated pursuant to 
} 56.123, an institution must adequately 
demonstrate to FDA how the concerned 


IRB will comply with these regulations. 
FDA does not believe that it should spell 
out exactly how the institution should 
demonstrate how compliance with these 
regulations will be assured, because 
institutions may choose different 
methods of assuring such compliance. 

13a Three comments stated that 
additional sanctions against individual 
members of an IRB would make it 
difficult to recruit members to serve on 
any IRB. 

FDA disagrees with these comments. 
Other sonctions will be used in cases 
where disqualification of the institution 
or the IRB might not be the appropriate 
action, e.g., where individual members 
of an IRB submit false information to the 
Federal Government, which is a criminal 
offense. The agency does not believe 
that qualified people will be deterred 
from serving on an IRB by the fact that 
they will be held accountable if they 
break the law. 

137. One comment stated that in light 
of the other sanctions referred to in 
proposed $ 56.215 (now $ 56.124) 
disqualifications would be superfluous. 

FDA disagrees with this comment. A« 
stated in paragraph 123 of this preamble, 
while FDA expects to use 
disqualification only rarely, it is 
important that the agency retain the 
option to use it if the need arises. In 
some situations, disqualification may be 
a more appropriate remedy than 
criminal sanctions. In other situation*, it 
may be necessary to institute 
disqualification proceedings in 
conjunction with criminal proceedings 
to assure that human subjects will be 
adequately protected. 

130. FDA is adopting the conforming 
amendments as proposed. However, in 
accordance with the principles of 
common sense, the amendments 
proposed separately but applicable both 
to Part 50 and Part 56 have been 
combined and are included with FDA’s 
informed consent final rule published 
elsewhere in this issue of the Federal 
Register. 

139. On its own initiative, the agen< y 
is also adopting amendments to the IDh 
regulations (21 CFR Part 812) to conform 
them to Part 56. The IDE regulations 
were promulgated by FDA after the 
August 14.1979 reproposai of these 
regulations. 

However, ihe agency has decided not 
to amend the IDE regulations for 
intraocular lenses (21 CFR Part 813 ) The 
ongoing intraocular lens investigations 
are exempt from the requirements 
established by these regulations under 
§ 56.104(a). Therefore, it would not be 
appropriate to modify Part 813 at this 
time. In addition, the agency is Ifvlsing 
Forms FD-1571,1572, and 1573 in 21 CtK 
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312.1(a) to conform them to these 
regulations. FDA stated in the 1978 
proposal (43 FR 35198) that it would 
revise these forms at the time the final 
[RB regulations were adopted. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 406, 408, 
409. 501, 502. 503. 505, 506, 507, 510, 513- 
516. 518-520, 701(a), 706, and 801. 52 
Slat. 1049-1054 as amended, 1055.1058 
as amended, 55 Stat. 851 as amended. 59 
Slat. 463 as amended, 68 Stat. 511-518 as 
amended. 72 Stat. 1785-1788 as 
amended. 74 Stat 399-407 as amended, 
76 Stat. 794-795 as amended. 90 Stat. 
540-548, 500, 562-574 (21 U.S.C. 346, 

346a, 348, 351. 352. 353. 355. 358, 357, 360. 
3fl0c-380f, 360h-360j. 371(a). 378. and 
381)) and the Public Health Service Act 
(secs. 215, 351, 354-360F. 58 Stat 690, 702 
as amended, 82 Stat 1173-1186 as 
amended (42 U.S.C. 216, 241. 262, 263b- 
263n)) and under authority delegated to 
the Commissioner of Food and Drugs (21 
CFR 5.1). Chapter I of Title 21 of the 
Code of Federal Regulations is amended 
as follows: 

PART 16—regulatory hearing 
BEFORE THE FOOD AND DRUG 
ADMINISTRATION 

1. In Part 16, § 16.1 is amended by 
adding a new regulatory provision under 
paragraph (b)(2) to read as follows: 

{16.1 Scope. 


(b) • • • 

( 2 ) • * • 

Section 56.121(a). Relating to 
disqualifying an institutional review 
board or an institution. 

2. By adding new Part 56, to read as 

follows: 


PART 56—INSTITUTIONAL REVIEW 

BOARDS 


Subpart A—General 


See 

56101 Scope. 

S 6.102 Definition*. 

56103 Circumatancc* in which IRB review 

>4 required. 

&M04 Exemptions from IRB requirement. 
1U5 Waiver of IRB requirement. 


Subpart B—Organization and Personnel 

56107 IRB membership. 


Subpart C—IRB Functions and Operat 

5610S IRB functions and operation!. 
56.199 IRB review of research. 

* HO Expedited review procedures fc 
certain kinds of research involving 
n ? or * *ban minimal risk, and for mil 
changes in approved research. 

11 Criteria for IRB approval of re* 
um!? ? eview ** fnst itution. 

113 ^Pension or termination of !R 
approval of research. 


Car 

56.114 Cooperative research. 

Subpart D—Records and Reports 

56.115 IRB records. 

Subpart E—Administrative Action for 
Noncomptlance 

56.120 Lesser administrative actions. 

58.121 Disqualification of an IRB or an 
institution. 

56.122 Public disclosure of information 
regarding revocation. 

56.123 Reinstatement of an IRB or an 
institution. 

56.124 Actions alternative or additional to 
disqualification. 

Authority: Secs. 406. 408, 409, 501. 502, 503. 
505. 506. 507. 510. 513-516. 518-520. 701(a). 

706. and 801. Pub. L 717. 52 Stat. 1049-1054 as 
amended. 1055.1058 as amended. 55 Stat. 851 
as amended. 59 Stat. 483 as amended. 68 Stat 
511-518 as amended. 72 Stat. 1785-1788 as 
amended. 74 Stat. 399-407 as amended. 76 
Stat. 794-795 at amended. 90 Stat. 540-546, 
560. 562-574 (21 U.S.C. 346. 346a. 346. 351, 352, 
353. 355, 356, 357. 380, 360o-360f. 380h-360j. 
371(a). 378, and 381). secs. 215. 301, 351. 354- 
360f. Pub. L 410. 56 Stat. 690. 702 as amended, 
82 Slat. 1173-T186 as amended (42 U.S.C. 216. 
241, 262, 283b-263n). 

Subpart A —General Provisions 

§56.101 Scops. 

(a) This part contains the general 
standards for the composition, 
operation, and responsibility of an 
Institutional Review Board (IRB) that 
reviews clinical investigations regulated 
by the Food and Drug Administration 
under sections 505(i). 507(d), and 520(g) 
of the act, as well as clinical 
investigations that support applications 
for research or marketing permits for 
products regulated by the Food and 
Drug Administration, including food and 
color additives, drugs for human use, 
medical devices for human use. 
biological products for human use. and 
electronic products. Compliance with 
this part is intended to protect the rights 
and welfare of human subjects involved 
in such investigations. 

(b) References in this part to 
regulatory sections of the Code of 
Federal Regulations are to Chapter 1 of 
Title 21. unless otherwise noted. 

§ 56.102 Definitions. 

As used in this part: 

(a) “Act" means the Federal Food, 
Drug, and Cosmetic Act, as amended 
(secs. 201-902. 52 Stat. 1040 et seq.. as 
amended (21 U.S.C. 321-392)). 

(b) "Application for research or 
marketing permit" includes: 

(1) A color additive petition, described 
in Part 71. 

(2) Data and information regarding a 
substance submitted as part of the 
procedures for establishing that a 
substance is generally recognized as 


safe for a use which results or may 
reasonably be expected to result, 
directly or indirectly, in its becoming a 
component or otherwise affecting the 
characteristics of any food, described in 
§ 170.35. 

(3) A food additive petition, described 
in Part 171. 

(4) Data and information regarding a 
food additive submitted as part of the 
procedures regarding food additives 
permitted to be used on an interim basis 
pending additional study, described in 

§ 180.1. 

(5) Data and information regarding a 
substance submitted as part of the 
procedures for establishing a tolerance 
for unavoidable contaminants in food 
and food-packaging materials, described 
in section 400 of the act. 

(6) A "Notice of Claimed 
Investigational Exemption for a New 
Drug" described in Part 312. 

(7) A new drug application, described 
in Part 314. 

(8) Data and information regarding the 
bioavailability or bioequivalence of 
drugs for human use submitted as part 
of the procedures for issuing, amending, 
or repealing a bioequivalence 
requirement, described in Part 320. 

(9) Data and information regarding an 
over-the-counter drug for human use 
submitted as part of the procedures for 
classifying such drugs as generally 
recognized as safe and effective and not 
misbranded, described in Part 330. 

(10) Data and information regarding 
an antibiotic drug submitted a9 part of 
the procedures for issuing, amending, or 
repealing regulations for such drugs, 
described in Part 430. 

(11) An application for a biological 
product license, described in Part 601. 

(12) Data and information regarding a 
biological product submitted as part of 
the procedures for determining that 
licensed biological products are safe 
and effective and not misbranded, as 
described in Part 001. 

(13) An "Application for an 
Investigational Device Exemption." 
described in Parts 812 and 813. 

(14) Data and information regarding a 
medical device for human use submitted 
as part of the procedures for classifying 
such devices, described in Part 860. 

(15) Data and information regarding a 
medical device for human use submitted 
as part of the procedures for 
establishing, amending, or repealing a 
standard for such device, described in 
Part 881. 

(16) An application for premarket 
approval of a medical device for human 
use. described in section 515 of the act. 

(17) A product development protocol 
for a medical device for human use, 
described in section 515 of the act. 







8976 


Federal Register / Vol. 4a No. 17 / Tuesday, January 27. 1981 / Rules and Regulations 


(18) Data and information regarding 
an electronic product submitted as part 
of the procedures for establishing, 
amending, or repealing a standard for 
such products, described in section 358 
of the Public Health Service Act. 

(19) Data and information regarding 
an electronic product submitted as part 
of the procedures for obtaining a 
variance from any electronic product 
performance standard, as described in 
9 1010.4. 

(20) Data and information regarding 
an electronic product submitted as part 
of the procedures for granting, 
amending, or extending an exemption 
from a radiation safety performance 
standard, as described in § 1010.5. 

(21) Data and information regarding 
an electronic product submitted as part 
of the procedures for obtaining an 
exemption from notification of a 
radiation safety defect or failure of 
compliance with a radiation safety 
performance standard, described in 
Subpart D of Part 1003. 

(c) "Clinical investigation" means any 
experiment that involves a test article 
and one or more human subjects, and 
that either must meet the requirements 
for prior submission to the Food and 
Drug Administration under section 
505(i). 507(d), or 520(g) of the act or 
need not meet the requirements for prior 
submission to the Food and Drug 
Administration under these sections of 
the act but the results of which are 
intended to be later submitted to, or 
held for inspection by. the Food and 
Drug Administration as part of an 
application for a research or marketing 
permit. The term does not include 
experiments that must meet the 
provisions of Part 58, regarding 
nondinical laboratory studies. The 
terms "research," "clinical research." 
"clinical study " "study." and "clinical 
investigation" are deemed to be 
synonymous for purposes of this part. 

(d) "Emergency use" means the use of 
a test article on a human subject in a 
life-threatening situation in which no 
standard acceptable treatment is 
available, and in which there is not 
sufficient time to obtain IRB approval 

(e) "Human subject" means an 
individual who is or becomes a 
participant in research, either as a 
recipient of the test article or as a 
control A subject may be either a 
healthy individual or a patient 

(f) "Institution" means any public or 
private entity or agency (including 
Federal State, and other agencies). The 
term "facility" as used in section 520(g) 
of the act is deemed to be synonymous 
with the term "institution" for purposes 
of this part. 


(g) "Institutional Review Board (IRB)" 
means any board, committee, or other 
group formally designated by an 
institution to review, to approve the 
initiation of. and to conduct periodic 
review of. biomedical research involving 
human subjects. The primary purpose of 
such review is to assure the protection 
of the rights and welfare of the human 
subjects. The term has the same 
meaning as the phrase "institutional 
review committee" as used in section 
520(g) of the act 

(h) "Investigator" means an individual 
who actually conducts a clinical 
investigation (Le.. under whose 
immediate direction the test article is 
administered or dispensed to, or used 
involving, a subject) or. in the event of 
an investigation conducted by a team of 
individuals, is the responsible leader of 
that team. 

(i) "Minimal risk" means that the risks 
of harm anticipated in the proposed 
research are not greater, considering 
probability and magnitude, than those 
ordinarily encountered in daily life or 
during the performance of routine 
physical or psychological examinations 
or tests. 

(j) "Sponsor" means a person or other 
entity that initiates a clinical 
investigation, but that does not actually 
conduct the investigation. le„ the test 
article is administered or dispensed to. 
or used involving, a subject under the 
immediate direction of another 
individual A person other than an 
individual (e.g.. a corporation or agency) 
that uses one or more of its own 
employees to conduct an investigation 
that it has initiated is considered to be a 
sponsor (not a sponsor-investigator), 
and the employees are considered to be 
investigators. 

(k) "Sponsor-investigator" means an 
individual who both initiates and 
actually conducts, alone or with others, 
a clinical investigation, le.. under whose 
immediate direction the test article is 
administered or dispensed to. or used 
involving, a subject. The term does not 
include any person other than an 
individual, e.g.. it does not include a 
corporation or agency. The obligations 
of a sponsor-investigator under this part 
include both those of a sponsor and 
those of an investigator. 

(l) ’Test article" means any drug for 
human use. biological product for human 
use, medical device for human use. 
human food additive, color additive, 
electronic product, or any other article 
subject to regulation under the act or 
under sections 351 or 354-360F of the 
Public Health Service Act. 


§ 56.103 Circumstances In which IR8 
review le required. 

(a) Except as provided in §5 58.104 
and 58.105. any clinical investigation 
which must meet the requirements for 
prior submission (as required in Parts 
312. 812, and 813) to the Food and Drug 
Administration shall not be initiated 
unless that investigation has been 
reviewed and approved by, and remains 
subject to continuing review by. an IRB 
meeting the requirements of this part. 
The determination that a clinical 
investigation of this part 

(b) Except as provided in 55 56.104 
and 56.105, the Food and Drug 
Administration may decide not to 
consider in support of an application for 
‘a research or marketing permit any data 
or information that has been derived 
from a clinical investigation that has not 
been approved by. and that was not 
subject to initial and continuing review 
by, an IRB meeting the requirements 
may not be considered in support of an 
application for a research or marketing 
permit does not, however, relieve the 
applicant for such a permit of any 
obligation under any other applicable 
regulations to submit the results of the 
investigation to the Food and Drug 
Administration. 

(c) Compliance with these regulations 
will in no way render inapplicable 
pertinent Federal State, or local laws or 
regulations. 

9 56.104 Exemptions from IRB 
requirement 

The following categories of clinical 
investigations are exempt from the 
requirements of this part for IRB review: 

(a) Any investigation which 
commenced before July 27, 1981, and 
was subject to requirements for IRB 
review under FDA regulations before 
that date, provided that the investigation 
remains subject to review of an IRB 
which meets the FDA requirements in 
effect before July 27.1981. 

(b) Any investigation commenced 
before July 27,1981. and was not 
otherwise subject to requirements for 
IRB review under Food and Drug 
Administration regulations before that 
date. 

(c) Emergency use of a test article, 
provided that such emergency use is 
reported to the IRB within 5 working 
days. Any subsequent use of the test 
article at the institution is subject to IRB 
review. 

9 56.105 Waiver of IRB requirement 

On the application of a sponsor or 
sponsor-investigator, the Food and Drug 
Administration may waive any of the 
requirements contained in these 






8977 


Federal Register / Vol. 46, No. 17 / Tuesday, January 27. 1981 / Rules and Regulations 


regulations, including the requirements 
for 1 RB review, for specific research 
activities or for classes of research 
activities, otherwise covered by these 

regulations. 

Subpart B—Organization and 
Personnel 

§56.107 IRB membership. 

(a) Each iRB shall have at least five 
members, with varying backgrounds to 
promote complete and adequate review 
of research activities commonly 
conducted by the institution. The IRB 
shall be sufficiently qualified through 
the experience and expertise of its 
members, and the diversity of the 
members* backgrounds including 
consideration of the racial and cultural 
backgrounds of members and sensitivity 
to such issues as community attitudes, 
to promote respect for its advice and 
counsel in safeguarding the rights and 
welfare of human subjects. In addition 
to possessing the professional 
competence necessary to review specific 
research activities, the IRB shall be able 
to ascertain the acceptability of 
proposed research in terms of 
institutional commitments and 
regulations, applicable law. and 
standards of professional conduct and 
practice. The IRB shall therefore include 
persons knowledgeable in these areas. If 
an IRB regularly reviews research that 
involves a vulnerable category of 
subjects, including but not limited to 
subjects covered by other parts of this 
chapter, the IRB should include one or 
more individuals who are primarily 
concerned with the welfare of these 
subjects, 

(b) No IRB may consist entirely of 
men. or entirely of women, or entirely of 
members of one profession. 

(c) Each IRB shall include at least one 
member whose primary concerns arc in 
nonscientific areas; for example: 
lawyers, ethicists, members of the 
clergy. 

(d) Each IRB shall include at least one 
member who is not otherwise affiliated 
with the institution and who is not part 
of the immediate family of a person who 
is affiliated with the institution. 

(e) No IRB may have a member 
participate in the IRB’a Initial or 
continuing review of any project in 
which the member has a conflicting 
interest, except to provide information 
requested by the IRB. 

(0 An IRB may, in its discretion, invite 
individuals with competence in special 
areas to assist in the review of complex 
issues which r4^uirc expertise beyond 
or in addition to that available on the 
IRB. These individuals may not vote 
with the IRB. 


Subpart C—IRB Functions and 
Operations 

5 56.108 IRB functions and operations. 

In order to fulfill the requirements of 
these regulations, each IRB shall: 

(a) Follow written procedures (1) for 
conducting its initial and continuing 
review of research and for reporting its 
findings and actions to the investigator 
and the institution. (2) for determining 
which projects require review more 
often than annually and which projects 
need verification from sources other 
than the investigators that no material 
changes have occurred since previous 
IRB review. (3) for insuring prompt 
reporting to the IRB of changes in a 
research activity. (4) for insuring that 
changes in approved research, during 
the period for which IRB approval has 
already been given, may not be initiated 
without IRB review and approval except 
where necessary to eliminate apparent 
immediate hazards to the human 
subjects; and (5) for insuring prompt 
reporting to the IRB of unanticipated 
problems involving risks to subjects or 
others. 

(b) Except when an expedited review 
procedure is used (see $ 56.110), review 
proposed research at convened meetings 
at which a majority of the members of 
the IRB are present including at least 
one member whose primary concerns 
are in nonscientific areas, in order for 
the research to be approved, it shall 
receive the approval of a majority of 
those members present at the meeting. 

(c) Be responsible for reporting to the 
appropriate institutional officials and 
the Food and Drug Administration any 
serious or continuing noncompliance by 
investigators with the requirements and 
determinations of the IRB. 

S 56.169 IRB review of research. 

(a) An IRB shall review and have 
authority to approve, require 
modifications in (to secure approval), or 
disapprove all research activities 
covered by these regulations. 

(b) An IRB shall require that 
information given to subjects as part of 
Informed consent is in accordance with 
§ 50.25. The IRB may require that 
information, in addition to that 
specifically mentioned in $ 50.25, be 
given to the subjects when in the IRB's 
judgment the information would 
meaningfully add to the protection of the 
rights and welfare of subjects. 

(c) An IRB shall require 
documentation of informed consent in 
accordance with $ 50.27, except that the 
IRB may, for some or all subjects, waive 
the requirement that the subject or the 
subject's legally authorized 
representative sign a written consent 


form if it finds that the research presents 
no more than minimal risk of harm to 
subjects and involves no procedures for 
which written consent is normally 
required outside the research context. In 
cases where the documentation 
requirement is waived, the IRB may 
require the investigator to provide 
subjects with a written statement 
regarding the research. 

(d) An IRB shall notify investigators 
and the institution in writing of its 
decision to approve or disapprove the 
proposed research activity, or of 
modifications required to secure IRB 
approval of the research activity. If the 
IRB decides to disapprove a research 
activity, it shall include in its written 
notification a statement of the reasons 
for its decision and give the investigator 
an opportunity to respond in person or 
in writing. 

(e) An IRB shall conduct continuing 
review of research covered by these 
regulations at intervals appropriate to 
the degree of risk, but not less than once 
per year, and shall have authority to 
observe or have a third party observe 
the consent process and the research. 

S 56.110 Expedited review procedures for 
certain kinds of research Involving no more 
than minimal risk, and for minor changes In 
approved research. 

(a) The Food and Drug Administration 
has established, and published in the 
Federal Register, a list of categories of 
research that may be reviewed by the 
IRB through an expedited review 
procedure. The list will be amended, as 
appropriate, through periodic 
republication in the Federal Register. 

(b) An IRB may review some or all of 
the research appearing on the list 
through an expedited review procedure, 
if the research involves no more than 
minimal risk. The IRB may also use the 
expedited review procedure to review 
minor changes in previously approved 
research during the period for which 
approval is authorized. Under an 
expedited review procedure, the review 
may be carried out by the IRB 
chairperson or by one or more 
experienced reviewers designated by 
the chairperson from among members of 
the IRB. In reviewing the research, the 
reviewers may exercise all of the 
authorities of the IRB except that the 
reviewers may not disapprove the 
research. A research activity may be 
disapproved only after review in 
accordance with the non-expedited 
procedure set forth in $ 56.106(b). 

(c) Each IRB which uses on expedited 
review procedure shall adopt a method 
for keeping all members advised of 
research proposals which have been 
approved under the procedure. 
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(d) The Food and Drug Administration 
may restrict, suspend, or terminate an 
institution's or IRB’s use of the 
expedited review procedure when 
necessary to protect the rights or 
welfare of subjects. 

5 56.111 Criteria for IRB approval of 
research. 

(a) In order to approve research 
covered by these regulations the IRB 
shall determine that ail of the following 
requirements are satisfied: 

(1) Risks to subjects are minimized: (i) 
by using procedures which are 
consistent with sound research design 
and which do not unnecessarily expose 
subjects to risk, and (il) whenever 
appropriate, by using procedures 
already being performed on the subjects 
for diagnostic or treatment purposes. 

(2) Risks to subjects are reasonable in 
relation to anticipated benefits, if any. to 
subjects, and the importance of the 
knowledge that may be expected to 
result. In evaluating risks and benefits, 
the IRB should consider only those risks 
and benefits that may result from the 
research (as distinguished bom risks 
and benefits of therapies that subjects 
would receive even if not participating 
in the research). The IRB should not 
consider possible long-range effects of 
applying knowledge gained in the 
research (for example, the possible 
effects of the research on public policy) 
as among those research risks that fall 
within the purview of its responsibility. 

(3) Selection of subjects is equitable. 

In making this assessment, the IRB 
should take into account the purposes of 
the research and the setting in which the 
research will be conducted. 

(4) Informed consent will be sought 
from each prospective subject or the 
subject's legally authorized 
representative, in accordance with and 
to the extent required by Part 50. 

(5) Informed consent will be 
appropriately documented, in 
accordance with and to the extent 
required by § 50.27. 

(6) Where appropriate, the research 
plan makes adequate provision for 
monitoring the data collected to ensure 
the safety of subjects. 

(7) Where appropriate, there are 
adequate provisions to protect the 
privacy of subjects and to maintain the 
confidentiality of data. 

(b) Where some or all of the subjects 
are likely to be vulnerable to coercion or 
undue influence, such as persons with 
acute or severe physical or mental 
illness, or persons who are economically 
or educationally disadvantaged, 
appropriate additional safeguards have 
been included in the study to protect the 
rights and welfare of these subjects. 


j 56.112 Review by institution. 

Research covered by these regulations 
that has been approved by an IRB may 
be subject to further appropriate review 
and approval or disapproval by officials 
of the institution. However, those 
officials may not approve the research if 
it has not been approved by an IRB. 

5 56.113 Suspension or termination of IRB 
approval of research. 

An IRB shall have authority to 
suspend or terminate approval of 
research that Is not being conducted in 
accordance with the IRB’s requirements 
or that has been associated with 
unexpected serious barm to subjects. 

Any suspension or termination of 
approval shall Include a statement of the 
reasons for the IRB's action and shall be 
reported promptly to the Investigator, 
appropriate Institutional officials, and 
the Food and Drug Administration. 

9 56.114 Cooperative research. 

In complying with these regulations. 
Institutions involved in multi- 
institutional studies may use joint 
review, reliance upon the review of 
another qualified IRB. or similar 
arrangements aimed at avoidance of 
duplication of effort. 

Subpart D—Records and Reports 

§56.115 IRB records. 

(a) An institution, or where 
appropriate an IRB, shall prepare and 
maintain adequate documentation of 
IRB activities, including the following: 

(1) Copies of all research proposals 
reviewed, scientific evaluations, if any, 
that accompany the proposals, approved 
sample consent documents, progress 
reports submitted by investigators, and 
reports of injuries to subjects. 

(2) Minutes of IRB meetings which 
shall be in sufficient detail to show 
attendance at the meetings; actions 
taken by the IRB: the vote on these 
actions including the number of 
members voting for, against, and 
abstaining: the basis for requiring 
changes in or disapproving research: 
and a written summary of the discussion 
of controverted issues and their 
resolution. 

(3) Records of continuing review 
activities. 

(4) Copies of all correspondence 
between the IRB and the investigators. 

(5) A list of IRB members identified by 
name; earned degrees: representative 
capacity; indications of experience such 
as board certifications, licenses, etc., 
sufficient to describe each member's 
chief anticipated contributions to IRB 
deliberations; and any employment or 
other relationship between each 


member and the institution; for example: 
full-time employee, part-time employee, 
a member of governing panel or board, 
stockholder, paid or unpaid consultant. 

(0) Written procedures for the IRB as 
required by $ 56.108(a). 

(7) Statements of significant new 
findings provided to subjects, as 
required by 9 50.25. 

(b) The records required by this 
regulation shall be retained for at least 3 
years after completion of the research, 
and the records shall be accessible for 
inspection and copying by authorized 
representatives of the Food and Drug 
Administration at reasonable times and 
in a reasonable manner. 

(c) The Food and Drug Administration 
may refuse to consider a clinical 
investigation in support of an 
application for a research or marketing 
permit if the institution or the IRB that 
reviewed the investigation refuses to 
allow an inspection under this section. 

Subpart E—Administrative Actions for 
Noncompliance 

9 56.120 Lesser administrative actions. 

(a) If apparent noncompliance with 
these regulations in the operation of an 
IRB is observed by an FDA investigator 
during an inspection, the inspector will 
present an oral or written summary of 
observations to an appropriate 
representative of the IRB. The Food and 
Drug Administration may subsequently 
send a letter describing the 
noncompliance to the IRB and to the 
parent institution. The agency will 
require that the IRB or the parent 
institution respond to this letter within a 
time period specified by FDA and 
describe the corrective actions that will 
be taken by the IRB. the institution, or 
both to achieve compliance with these 
regulations. 

(b) On the basis of the IRB’s or the 
institution's response. FDA may 
schedule a reinspection to confirm the 
adequacy of corrective actions. In 
addition, until the IRB or the parent 
institution takes appropriate corrective 
action, the agency may: 

(1) Withhold approval of new studies 
subject to the requirements of this pari 
that are conducted at the institution or 
reviewed by the IRB; 

(2) Direct that no new subjects be 
added to ongoing studies subject to this 
part; 

(3) Terminate ongoing studies subject 
to this part when doing so would not 
endanger the subjects: or 

(4) When the apparent noncomplia™* 
creates a significant threat to the rights 
and welfare of human subjects, notify 
relevant State and Federal regulatory 
agencies and other parties with a direct 
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interest in the agency's action of the 
deficiencies in the operation of the IRB. 

(c) The parent institution is presumed 
to be responsible for the operation of an 
IRB. and the Food and Drug 
Administration will ordinarily direct any 
administrative action under this subpart 
against the institution. However, 
depending on the evidence of 
responsibility for deficiencies, 
determined during the investigation, the 
Food and Drug Administration may 
restrict its administrative actions to the 
IRB or to a component of the parent 
institution determined to be responsible 
for formal designation of the IRB. 

} 56.121 Disqualification of an IRB or an 

institution. 

(a) Whenever the IRB or the 
institution has failed to take adequate 
steps to correct the noncompliance 
stated in the letter sent by the agency 
under § 56.120(a), and the Commissioner 
of Food and Drugs determines that this 
noncompliance may Justify the 
disqualification of the IRB or of the 
parent institution, the Commissioner 
will institute proceedings in accordance 
with the requirements for a regulatory 
hearing set forth in Part 16. 

(b) The Commissioner may disqualify 
an IRB or the parent institution if the 
Commissioner determines that: 

(1) The IRB has refused or repeatedly 
failed to comply with any of the 
regulations set forth in this part and 

(2) The noncompliance adversely 
affects the rights or welfare of the 
human subjects In a clinical 
investigation. 

(c) If the Commissioner determines 
that disqualification is appropriate, the 
Commissioner will issue an order that 
explains the basis for the determination 
and that prescribes any actions to be 
taken with regard to ongoing clinical 
research conducted under the review of 
the IRB. The Food and Drug 
Administration will send notice of the 
disqualification to the IRB and the 
parent institution. Other parties with a 
direct interest, such as sponsors and 
clinical Investigators, may also be sent a 
notice of the disqualification. In 
addition, the agency may elect to 
publish a notice of its action in the 
Federal Register. 

(d) The Food and Drug Administration 
*d! not approve an application for a 
research permit for a clinical 
investigation that is to be under the 
*view of a disqualified IRB or that is to 
be conducted at a disqualified 
institution, and it may refuse to consider 
in support of a marketing permit the 

ill* from a clinical investigation that 
was reviewed by a disqualified IRB as 
conducted at a disqualified institution. 


unless the IRB or the parent institution 
is reinstated as provided in S 56.123. 

5 56.122 Public disclosure of information 
regarding revocation. 

A determination that the Food and 
Drug Administration has disqualified an 
institution and the administrative record 
regarding that determination are 
disclosable to the public under Part 20. 

§ 56.123 Reinstatement of an IRB or an 
Institution. 

An IRB or an institution may be 
reinstated if the Commissioner 
determines, upon an evaluation of a 
written submission from the IRB or 
institution that explains the corrective 
action that the institution or IRB plans to 
take, that the IRB or institution has 
provided adequate assurance that it will 
operate in compliance with the 
standards set forth in this part. 
Notification of reinstatement shall be 
provided to all persons notified under 
$ 56.121(c). 

$ 56.124 Actions alternative or additional 
to disqualification. 

Disqualification of an IRB or of an 
institution is Independent of. and neither 
in lieu of nor a precondition to. other 
proceedings or actions authorized by the 
act. The Food and Drug Administration 
may, at any time, through the 
Department of Justice institute any 
appropriate judicial proceedings (civil or 
criminal) and any other appropriate 
regulatory action, in addition to or in 
lieu of, and before, at the time of. or 
after, disqualification. The agency may 
also refer pertinent matters to another 
Federal. State, or local government 
agency for any action that that agency 
determines to be appropriate. 

Effective date . This regulation shall 
become effective July 27.1981. 

(Secs, 406. 408, 409, 501, 502, 503. 505, 506. 507. 
510, 513-516, 518-520, 701(a), 706. and 801, 52 
Stal 1049-1054 as amended 1055,1058 as 
amended 55 Stat. 851 as amended. 59 Stot. 
463 as amended. 68 Stat. 511-517 as amended. 
72 Stat. 1785-1788 as amended 74 Stat 399- 
407 as amended. 78 Stat. 794-795 as amended. 
00 Stat 540-560, 562-574 (21 U.S.G 346. 346a. 
348. 351, 352, 353, 355. 356, 357, 360. 360c-360f. 
360h-360j. 371(a) 376. and 381): secs, 215, 301, 
351. as amended (42 U.S.C. 216, 241. 262. 
263b-263n)) 

Dated: January 19.1981. 

Jare E Goyan. 

Commissioner of Food and Drugs. 

|>* Doc. 81-2M4 Filed 1-3001; 846 am] 

CULLING COOC 4110-041 


21 CFR Part 50 

(Docket No. 78N-0049) 

Protection of Human Subjects; 
Prisoners Used as Subjects in 
Research; Correction 

agency: Food and Drug Administration. 
action: Correction. 

summary: In FR Doc. 80-16578 
appearing at page 36386 in the Federal 
Register of Friday. May 30,1980, the 
following correction is made in the first 
column of page 36391: In $ 50.1 Scope, in 
paragraph (a) the word **priBoner M is 
removed. 

FOR FURTHER INFORMATION CONTACT: 

Agnes Black, Federal Register Writer 
(HFC-11), Food and Drug 
Administration. 5800 Fishers Lane, 
Rockville. MD 20857, 301-443-2994. 

Dated January 19.1981. 

Jem E. Goyan, 

Commissioner of Food and Drugs. 

[FR Doc. 81-3000 FUed 1-C1-81; *U am] 

BILLING COOC 4110-041 








8980 


$ 

Federal Register / Vol. 48, No. 17 / Tuesday, January 27,1981 / Notices 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

(Docket No. 77N-0350) 

Protection of Human Research 
Subjects; Clinical Investigations Which 
May Be Reviewed Through Expedited 
Review Procedure Set forth In FDA 
Regulations 

agency: Food and Frag Administration. 
action: Notice. 


summary: This notice contains a list of 
research activities which institutional 
review boards may review through the 
expedited review procedures set forth in 
FDA regulations for the protection of 
human research subjects. 

FOR FURTHER INFORMATION CONTACT: 
John C. Petricciani. Office of the 
Commissioner (HFB-4), Food and Drug 
Administration, 8800 Rockville Pike, 
Bethesda, MD 20205. 301-496-9320. 

SUPPLEMENTARY INFORMATION: 

Elsewhere in this issue of the Federal 
Register, the Food and Drug 
Administration [FDA] is publishing final 
regulations establishing standards for 
Institutional review boards (IRBs) for 
clinical investigations relating to the 
protection of human subjects in 
research. Section 58.110 (21 CFR 56.110) 
of the final 1RB regulations provides that 
the agency will publish in the Federal 
Register a list of categories of research 
activities, involving no more than 
minimal risk, that may be reviewed by 
an IRB through expedited review 
procedures. This notice is published in 
accordance with { 56.110. 

The agency concludes that research 
activities with human subjects involving 
no more than minimal risk and involving 
one or more of the following categories 
(carried out through standard methods), 
may be reviewed by an IRB through the 
expedited review procedure authorized 
in { 56.110. 

(1) Collection of hair and nail 
clippings in a non-disfiguring manner, of 
deciduous teeth: and of permanent teeth 
if patient care indicates a need for 
extraction. 

(2) Collection of excreta and external 
secretions including sweat and 
uncannulated saliva: of placenta at 
delivery; and of amniotic fluid at the 
time of rupture of the membrane before 
or during labor. 

(3) Recording of data from subjects 
who are 18 years of age of older using 
noninvasive procedures routinely 
employed in clinical practice. This 
category includes the use of physical 


sensors that are applied either to the 
surface of the body or at a distance and 
do not involve input of matter or 
significant amounts of energy into the 
subject or an invasion of the subject's 
privacy. It also includes such procedures 
as weighting, electrocardiography, 
electroencephalography, thermography, 
detection of naturally occurring 
radioactivity, diagnostic echography, 
and electroretinography. This category 
does not include exposure to 
electromagnetic radiation outside the 
visible range (for example, x-rays or 
microwaves). 

(4) Collection of blood samples by 
venipuncture, in amounts not exceeding 
450 milliliters in an eight-week period 
and no more often than two times per 
week, from subjects who are 18 years of 
age or older and who are in good health 
and not pregnant. 

(5) Collection of both supra- and 
subgingival dental plaque and calculus, 
provided the procedure is not more 
invasive than routine prophylactic 
scaling of the teeth, and the process is 
accomplished in accordance with 
accepted prophylactic techniques. 

(8) Voice recordings made for 
research purposes such as investigations 
of speech defects. 

(7) Moderate exercise by healthy 
volunteers. 

(8) The study of existing data, 
documents, records, pathological 
specimens, or diagnostic specimens. 

(9) Research on drugs or devices for 
which an investigational new drug 
exemption or an investigational device 
exemption is not required. 

This list will be amended as 
appropriate and a current list will be 
published periodically to the Federal 
Register. 

Dated: January 19.1961. 

Jera E. Goyan. 

Commissioner of Food and Drugs, 

| PR Dor- m aw) FlWd 1-21-SI; S M pm) 

BILLING COM 4110-03-41 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 85 
IENFRL 1718-41 

Tampering Enforcement Regulations 

agency: Environmental Protection 
Agency. 

action: Advance notice of proposed 
ru I emaking.__ 

summary: The Environmental Protection 
Agency (Agency or EPA) is considering 
amending Part 85 of Title 40 of the Code 
of Federal Regulations by adding a 
subpart establishing tampering 
enforcement regulations. 

The Agency receives frequent 
inquiries, particularly from various 
segments of the automotive industry, 
about the prohibitions against 
"tampering" that appear in Section 203 
(a)(3) of the Clean Air Act The purpose 
of this rulemaking is to clarify EPA's 
tampering enforcement policy for 
vehicle manufacturers, dealers, fleet 
operators, independent repair shops, 
consumers, and others. 
dates: EPA will consider comments 
received on or before March 30,1981, in 
developing a Notice of Proposed 
Rulemaking or Interim Final Regulations 
or policy statement as appropriate. 
ADDRESSES: Comments . Send written 
comments to: Central Docket Section 
(A-130), U.S. Environmental Protection 
Agency. Attn: Docket No. EN-80-2, 401 
M Street. S.W., Washington. D.C. 20480. 

Docket Copies of materials relevant 
to this rulemaking proceeding are 
contained in Public Docket EN-80-2 at 
the Central Docket Section of the U.S. 
Environmental Protection Agency. West 
Tower Lobby. Gallery 1. 401 M Street, 
S.W.. Washington. D.C. The docket is 
available for review between the hours 
of 8;00 a m. and 4:00 p.m. Monday 
through Friday. As provided in 40 CFR 
Port 2, a reasonable fee may be charged 
for copying services. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Barbara Giliberti. Field Operations 
and Support Division (EN-397). U.S. 
Environmental Protection Agency. 401 M 
Street. S.W.. Washington. D.C. 20480. 
(202) 472-0350. 

SUPPLEMENTARY INFORMATION: 


(3)(A) for any person to remove or render 
Inoporotlve any device or element of design 
installed on or in a motor vehicle or motor 
vehicle engine in compliance with regulations 
under this title prior to its sale and delivery 
to the ultimate purchaser, or for any 
manufacturer or dealer knowingly to remove 
or render inoperative any such device or 
element of design after such sale and delivery 
to the ultimate purchaser, or 

(B) for any person engaged In the business 
of repairing, servicing, selling, leasing or 
trading motor vehicles or motor vehicle 
engines, or who operates a fleet of motor 
vehicles, knowingly to remove or render 
inoperative any device or element of design 
installed on or in a motor vehicle or motor 
vehicle engine in compliance with regulations 
under this title following its sale and delivery 
to the ultimate purchaser. 

Section 205 of the Act provides for a 
maximum dvil penalty of $10,000 for 
any manufacturer, dealer or other 
person who violates paragraph (3)(A) of 
Section 203(a) and of $2,500 for any 
person who violates paragraph (3)(B) of 
Section 203(a). Section 205 further 
provides that any such violation shall 
constitute a separate offense with 
respect to each motor vehide or motor 
vehicle engine. Section 204 of the Act 
provides for injunctive relief against 
violations of Section 203(a). 

EPA‘s primary objective in enforcing 
the tampering prohibition is to assure 
the unimpaired operation of motor 
vehicle emission controls. According to 
EPA emission estimates, motor vehicles 
account for nearly three-quarters of the 
total carbon monoxide, over one-third of 
the hydrocarbons, and one-third of the 
oxides of nitrogen emitted to the 
atmosphere. 1 In urban areas, these 
percentages may be higher. These 
emissions contribute to a wide variety 
of medical problems, including anemia, 
heart strain, headaches, and lung and 
eye irritation. The unimpaired operation 
of emission controls is necessary to 
ensure reductions in these harmful 
emissions. 

A survey conducted by EPA in 1979 1 * 
indicated that approximately 18 percent 
of the 1973-1980 model year motor 
vehicle fleetTiad been subjected to 
obvious tampering, e.g., tampering with 
the EGR system. An additional 46.5% 
showed at least one item in the arguably 
tampered (potential, but not clear-cut 
tampering) category, e.g., the idle limiter 
cap was missing. 1 The increased 


emissions from this portion of the fleet 
have a substantial adverse impact on air 
quality and. in turn, on human health 

At present, the main sources of 
guidance as to the Agency’s 
enforcement policy are statements 
contained in letters responding to 
particular concerns and in Mobile 
Source Enforcement Memorandum 1 A 
(Memo 1A). 4 This memorandum, 
entitled Interim Tampering Enforcement 
Policy, was issued on June 25, 1974, prior 
to the 1977 amendments to the Act. 
Those amendments extended the 
prohibition on post-sale tampering to 
include any person engaged in the 
business of repairing, servicing, selling 
leasing or trading motor vehicles or 
motor vehicle engines or who operates a 
fleet of motor vehicles. 

The specific language of Memo 1A 
addresses only dealers and vehicle and 
engine manufacturers. This is because, 
at the time Memo 1A was prepared, the 
post-sale tampering prohibition applied 
only to dealers and manufacturers. In 
August of 1977, Section 203(a)(3)(B) was 
added to the Act. and that prohibition 
was extended to include the parties 
listed above. The policy enunciated in 
Memo 1A has been interpreted as 
extending to these parties, and some of 
them have expressed concern with 
EPA’s interpretation of the prohibition. 

A substantial amount of concern 
exists In the industry as to what 
constitutes a violation of the tampering 
prohibition. EPA has received numerous 
inquiries requesting further 
interpretation of the statute. In some 
cases, the confusion over the meaning of 
the tampering prohibition may have led 
to people refraining from acceptable 
activities because of fear of being held 
liable for tampering. 

The Agency is considering the 
development of rules describing specific 
acts which. In its view, constitute 
tampering in order to provide more 
guidance to those parties affected and to 
encourage uniform compliance. The 
regulations would be intended: 

(1) To inform the public of EPA’s 
present enforcement policies; and 

(2) To respond to other concerns of 
the public, such as what types of vehicle 
"modifications" or "repairs" arc 
tampering and to interpret further the 
“causing" language of the statute. 


I. Background 

Section 203(a)(3) of the Clean Air Act 
(Act). 42 U.S.C. S 7522(a)(3). prohibits 
"tampering” with the emission control 
systems of motor vehicles. The Section 
reads as follows: 

Sec. 203. (a) The following acts and the 
causing thereof sre prohibited— 


1 National Enforcement Investigation* Coaler and 
Field Operation* and Support Division, U.S 
Environcmtna! Protection Agency. 'Motor Vehicle 
Tampering Survey—1979*' (May 1980). 

•/dt, at 3. 

■ Carburetor* are set lo the proper fuel-air mixture 
at the factory. Limiter cap* are then placed on tho 

Idle mixture screws to prevent ml»ad|u»tm«mt*. 
Misadtuxtmrnt* will usually cause a significant 
increase In GO emission* Enrichment* producing 


greater than about IS CO In the exhiult do not 
provide enough oxygen for the correct oxidising 
function of the catalyst A* a result the vehlcl* 
usually exceed* EPA standard*. Bec*u*e idle Uffliwr 
cap removal was *o prevalent th*l to place it tr 
tampered category would obacure the reit of ine 
data, vehicle* on which limiter cap* were 
disconnected were placed in the "arguably 


tampered" category. 

• A copy of Memo 1A If in Public Docket 
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11. Discussion 

Section 203(a)(3) of the Act does not 
require that a vehicle exceed emission 
standards in order for a tampering 
violation to occur it simply prohibits the 
act of removing or rendering inoperative 
any emission control device or element 
of design. Therefore, a tampering 
violation may have been committed if a 
motor vehicle emission control system is 
changed from its original certified 
configuration by a person subject to the 
Section 203(a)(3) tempering prohibition. 

It has been suggested that EPA adopt a 
policy of enforcement only if the act in 
question causes an increase in vehicle 
emissions or causes emissions to exceed 
standards. Such a policy may require 
performing the expensive and time- 
consuming Federal Test Procedure on 
each vehicle for which tampering is 
alleged. 

Although the Agency has interpreted 
$ 203(a)(3) in Memo 1A (and has 
interpreted Memo 1A on a case-by-case 
basis in response to inquiries), some 
members of the industry have expressed 
concern about the scope of the provision 
and F.PA’s enforcement policy. 

Following is a partial list of the areas 
about which the public has inquired: 

(1) The potential liability of a repair 
facility which works on a vehicle that 
has been subjected to previous 
tampering; 

(2) The potential liability, under the 
"causing*' language, of part suppliers 
who sell, but do not install, parts the 
installation of which may involve the 
removal or rendering inoperative of an 
emission control device. An example of 
such a part is a straight pipe which 
could replace a catalytic converter; 

(3) The acts which might be viewed as 
completing an act of tampering and the 
potential liability associated with such 
acts; 

(4) The potential liability, under the 
causing" language, of publishers or 

distributors of emission control 
“bypass" manuals; 

(5) The potential liability of people 
who convert vehides to alternative fuels 
or exhaust systems; 

(6) The potential liability of 
manufacturers of aftermarket 
turbochargers and catalytic converters, 
and other add-on and replacement parts; 

t?) The policy of the Agency towards 
add-on accessories which could cause a 
vehicle to fait to meet standards but 
which do not involve physical removal 
or a dju$tment of an emission-related 
component; 

^Jl? a PP |Jca Mity of the tampering 
prohibition to "racing vehicles"; 


(9) The policy of the Agency towards 
replacement of parts on which an act of 
tampering has already been completed; 

(10) The definition of a fleet operator; 

(11) The potential liability of a person 
who converts a Califomia-version car to 
a 49-State version, and vice versa; and 

(12) The potential liability of a person 
who "engine switches." 

This is not an exclusive list of the 
areas which may be considered. Tho 
Agency would like comments on all 
aspects of tampering. EPA is particularly 
interested in learning what questions the 
public has about the tampering 
prohibition and about EPA’s tampering 
policy as expressed in Memo 1A, and in 
suggestions about how these concerns 
may be reasonably resolved. EPA's 
responses to these questions, as well as 
to others which may arise, will be 
provided during the rulemaking process. 

The Federal prohibition against 
tampering does not require the 
promulgation of regulations in order to 
become effective; Section 203(a)(3) can 
be and is being enforced as it stands. 
The Agency notes that a considerable 
period of time is involved in a full 
rulemaking. For these reasons, and 
because many people in the automotive 
industry have indicated a need to know 
how EPA’s tampering enforement policy 
specifically applies to them. EPA is 
interested in receiving comments from 
affected parties as to whether the 
Agency should issue interim final 
regulations rather than proposed rules. 
The interim final rules would take effect 
upon publication, and the public would 
have 60 days to comment on them. The 
rules would them be modified, as 
appropriate, and republished. Another 
possibility is for the Agency to prepare a 
general statement concerning its 
tampering enforcement policy in lieu of 
rulemaking. 

Proposed regulations, interim final 
regulations or a general policy 
statement, as appears appropriate, will 
be issued as soon as practicable after 
the end of the comment period provided 
by this notice. 

This advance notice of proposed 
rulemaking is issued under the authority 
of Sections 203 and 301 of the Clean Air 
Act. 42 U.S.C. ii 7522 and 7601. 

Dated: January 19.1981. 

Douglas M. Cootie, 

Administrator 

|FS Due ai-ans Filed I4MI. MS «.m | 

Billing COOC *$60 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 720 

(OPTS 50024; TSH-FRL 1720-11 

New Chemical Substances; 
Premanufacture Testing Policy 

agency: Environmental Protection 
Agency (EPAJ. 

action: Proposed rule related notice. 

summary: This document announces 
existing Agency policy concerning an 
approach to premanufacture testing of 
new chemical substances. It identifies 
types of test data concerning physical 
and chemical properties and health and 
environmental effects which the Agency 
recommends be developed by 
manufacturers planning to manufacture 
a new chemical substance. This 
document also identifies test protocols 
which the Agency recommends be 
utilized to develop these data. The data 
elements identified here are those under 
consideration by the Organization for 
Economic Cooperation and 
Development (OECD) as recommended 
•'Minimum Pre market Data” (MPD) for 
premarket assessment in the OECD 
member nations. 

FOR FURTHER INFORMATION CONTACT. 

John B. Ritch. Director. Industry 
Assistance Office (TS-799). Office of 
Pesticides and Toxic Substances. 
Environmental Protection Agency. Rm 
E-229, 401 M St. SW. Washington. D.C. 
20400. Toll free: (800-424-0065). In 
Washington. D.C.: (202-544-1404). 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

The Toxic Substances Control Act 
(TSCA). 15 U.S.C. 2801 et seq .. 
establishes a national policy that 
''adequate data should be developed 
with respect to the effect of chemical 
substances and mixtures on health and 
the environment and that the 
development of such data should be the 
responsibility of those who manufacture 
and those who process such chemical 
substances and mixtures” (see. 2(b)(1)). 
TSCA section 5 establishes a 
premanufacture notification program 
and requires the submission of health 
and environmental effects test data 
which are in the possession or control of 
the intended manufacturer or processor 
of new chemical substances. However. 
TSCA does not establish a requirement 
that premanufacture testing be 
performed on all new chemical 
substances. 

To encourage the voluntary 
development of premanufacture hculth 
and environmental effects test data. 


EPA has devoted extensive attention to 
development of a premanufacture 
testing policy in both national and 
international forums. EPA reached 
concensus on such testing within the 
framework of the Organization for 
Economic Cooperation and 
Development (OECD), an international 
organization of twenty-four nations that 
includes the major chemical producing 
nations of the non-communist world. 

The Agency has considered numerous 
approaches to premanufacture testing 
and has solicited and reviewed public 
comments on both policy and technical 
aspects of such testing. This document 
describes the Agency’s premanufacture 
testing policy. It describes a base set of 
data that the Agency recommends as a 
starting point for premanufacture 
testing: and it calls for flexibility and the 
exercise of professional judgment in 
utilization of the base set. A number of 
test protocols are recommended for use 
in developing the base set data. 

II. Background 

Under section 5 of the Toxic 
Substances Control Act (TSCA), 15 
U.S.C. section 2604, any person who 
intends to manufacture or import a new 
chemical substance for commercial 
purposes in the United States must 
submit notice to the Environmental 
Protection Agency (EPA) at least ninety 
days before he commences manufacture 
or import. 

Section 3(9) defines a “new chemical 
substance” as any chemical substance 
which is not included on the list or 
''inventory/* of existing chemical 
substances compiled by EPA under 
section 8(b). Notices of availability of 
the Inventory were published in the 
Federal Register of May 15,1979 (44 FR 
28558) and revised on July 29.1980 (45 
FR 50544). As required by section 5, the 
requirement for premanufacture 
notification became effective thirty days 
later on July 1,1979. 

Section 5(d)(1) of the Act defines the 
contents of a premanufacture notice. It 
requires the manufacturer to report 
certain information described in section 
8(a)(2). e.g., chemical identity, uses, and 
exposure data. In addition, section 
5(d)(1) requires the submission of test 
data, in the possession or control of the 
person submitting the notice, which are 
related to the effects on health or the 
environment from the manufacture, 
processing, distribution in commerce, 
use. and disposal of the chemical 
substance. Section 5 does not require 
thut particular tests be performed on all 
new chemical substances before 
submission of prcmanufacture notices. 

EPA proposed premanufacture 
notification requirements and review 


procedures published in the Federal 
Register of January 10.1979 (44 FR 2242 ). 
together with a reporting form for 
submission of the information required 
by Section 5(d)(1). After consideration of 
the public comments on this proposal, 
EPA reproposed the reporting form ond 
certain of the reporting requirements 
published In the Federal Register of 
October 16.1979 (44 FR 59764). The 
proposed form and reporting 
requirements provide a format for 
submission of data from health and 
environmental testing. However, they do 
not require that particular tests be 
performed. 

EPA issued and requested comments 
on a discussion of premanufacture 
testing policy and technical issues 
published in the Federal Register of 
March 16.1979 (44 FR 16240). The 
discussion document noted that EPA 
was considering publishing voluntary 
premanufacture testing guidance and 
presented several approaches to 
constructing such guidance, including 
the use of a base set. 

Seventy-one public comments were 
received, most of them from chemical 
manufacturers and trade associations. 
Most industry commcntors 
recommended that EPA not publish 
guidance, while a few commentors 
expressed the view that testing guidance 
would be of significant benefit to the 
premanufacture notice program. 

The most common argument against 
publishing premanufacture testing 
guidance was that the statute does not 
expressly authorize EPA to publish such 
testing guidance and, should EPA 
publish voluntary testing guidance, the 
Agency would effectively make its use 
mandatory by using Ihe guidance as a 
”checklist” for evaluating data 
adequacy of premanufacture notices. 

The Agency believes that it has the 
authority to publish a non-binding policy 
statement under section 5. Moreover, the 
Agency is convinced that the 
publication of a non-binding policy 
statement on premanufacture testing is 
In the public interest. EPA has received 
numerous individual informal requests 
from manufacturers to provide guidance 
for new chemical testing. This policy 
statement reflects the present Agency 
policy concerning appropriate new 
chemical testing and makes it available 
to the general public. Until such time as 
this policy is modifed. the Agency will 
use the base set of data described herein 
as the starting point for constructing 
recommended premanufacture testing 
programs for purposes of both informal 
requests for guidance and petitions tor 
such guidance submitted under section 
4(g) of TSCA. 
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In response to the second concern 
mentioned above, the Agency 
recognizes that it cannot use testing 
guidance published under section 5 to 
establish a de facto general testing 
requirement for new chemicals. Section 
5(b)(1)(A) provides the mechanism for 
establishing testing requirements for 
certain new chemicals. Under section 
5(b)(1)(A), a manufacturer of a new 
chemical subject to a section 4 test rule 
must submit the test data specified in 
the rule as part of the premanufacture 
notice required by section 5. 

EPA is exploring ways to apply 
section 4 test rules to categories of 
chemical substances as authorized by 
section 28(c). Once category test rules 
are in effect, a new chemical substance 
which is a member of the defined 
category will be subject to the testing 
requirements as provided by section 
5(b)(1)(A). 

Another frequent comment was that, 
if EPA does recommend a base set. there 
should be flexibility in its application; 

U.. that the manufacturer should retain 
discretion to modify it to suit various 
situations that may arise. These 
commentators stated that a “rigid” base 
set would preclude scientific discretion 
to tailor chemical testing to particular 
chemicals and production and use 
patterns. The Agency agrees with this 
comment. The policy calls for use of the 
base set as a starting point for testing 
but recognizes that particular 
circumstances of chemical 
characteristics and production/use 
patterns may justify deletion, 
substitution, or addition of data 
components. Either more or less testing 
than reflected by the base set of data 
may result. The Agency requests that 
companies which utilize the 
recommended base set to formulate 
their testing program for a new chemical 
explain deletions from or substitutions 
in the recommended base set 
The premanufacture testing policy 
contains two basic elements: (1) a base 
set of data which EPA recommends be 
developed by manufacturers and (2) 
recommended test protocols for 
developing the data. Both elements 
incorporate the results of international 
testing harmonization efforts of the 
Organization for Economic Cooperation 
Development (OECD). EPA has 
been an active participant in this work 
ter the past three years. Harmonization 
°* fJ bemical testing among nations is 
necessary to improve national controls. 

0 efficiently utilize scarce resources, 
and to avoid unnecessary barriers to 
ntemational trade. For these reasons, 

” dev elopment of consistent data 
r^uirements and testing methods was 


identified as a priority Issue at the 
international level by the OECD in 1977. 

The efforts to reach agreement on 
chemical testing have proceeded under 
tha aegis of the Chemicals Croup of the 
OECD. Five expert groups, each under 
the leadership of individual member 
countries, were mandated to prepare, by 
the end of 1979, “state of the art” reports 
on mutally agreed, scientifically sound 
test methods for developing data for the 
prediction of chemical risk. These 
groups and lead countries were: 

Croup and Country 

Physical/Chemical Properties—Federal 

Republic of Germany 
Ecotoxicology—Netherlands 
Degradation-accumulation A Japan, 

Federal Republic of Germany 
Long-term Toxicology—United States 
Short-term Toxicology—United 

Kingdom 

A sixth expert group under the 
leadership of Sweden, called the Step 
Systems Group, considered the concept 
of step-sequence (tiered) testing 
systems. Biased in part on the work of 
the other expert groups, the Step 
Systems Group was mandated to 
develop a step sequence testing scheme, 
including a recommended minimum 
premarket data set. for use by member 
countries in the assessment of new 
chemical substances. 

Approximately 350 government and 
industry experts from all over the world 
have participated directly in the work of 
these expert groups. U.S. participants 
from government and industry 
numbered about twenty-five. In 
addition, the work of these groups has 
been formally reviewed and commented 
upon by the major international 
business and trade union organizations, 
the OECD Business and Industry 
Advisory Committee (BLAC). the OECD 
Trade Union Advisory Committee 
(TUAC), and a number of U.S. chemical 
manufacturers, trade associations, and 
environmental organizations. 

With minor exceptions, the final 
reports of the five expert groups on 
testing were completed by the end of 
1979 and all are complete at this time. 
These groups developed approximately 
44 separate test methods (called “test 
guidelines" in OECD documents). Some 
of these test methods are considered 
final, while others are still undergoing 
inter-laboratory validation. In addition, 
most of the final reports from these 
groups identified particular tests which 
are appropriate for providing data for a 
premarket assessment. 

Based in part on the work of these 
groups, the Expert Group on Step 
Systems produced a preliminary final 
report which contained a recommended 


premarket base set of data called the 
“Minimum Premarket Data" set (MPD). 

The reports of all six expert groups 
were made available for public 
comment in the U.S. in April. 1680. (See 
“Organization for Economic 
Cooperation and Development (OECD) 
Chemicals Program; Final Reports on 
Testing Guidelines; Notice of 
Availability, “published in the Federal 
Register of April 17.1980 (45 FR 26129).) 
Thrity-one comments were received. 
Commentators were divided on the Step 
Systems Group report, which 
recommended flexible application of the 
MPD. Three commentators supported 
the MPD. and one recommended against 
its use by EPA. Several other 
commentators expressed reservation 
about the use of the MPD and stressed 
the need for flexibility in its application. 

Most commentators felt that the 
expert group reports containing test 
protocols were of high quality. Several 
commentators stressed the need for 
some flexibility in the recommended 
OECD test procedures, and there were 
numerous technical comments on the 
procedures themselves. These comments 
were considered by EPA and the U.S. 
delegation to the High Level Meeting of 
the OECD Chemicals Group, which took 
place in May, 1980. 

Environmental ministers and senior 
officials from other concerned 
regulatory agencies of the OECD 
member nations met in May. 1980. to 
review the work of the expert groups 
and to make recommendations to the 
OECD Council concerning disposition of 
various work products. At that meeting, 
the participants endorsed the work of 
the expert groups and recommended 
that the final test methods be adopted 
and that draft methods be made final. In 
addition, they endorsed the minimum 
premarket set of data developed by the 
Step Systems Group and recommended 
that it and the various test guidelines be 
provisionally applied in member 
countries pending approval by the 
OECD Council. In December, 1980. the 
Environment Committee of the OECD 
also endorsed the MPD and test 
guidelines and recommended that the 
OECD Council publish both as a Council 
decision, which would make them 
binding on member nations. EPA 
anticipates that the OECD Council will 
issue a decision on the MPD and test 
guidelines early next year. 

The base set of data which EPA is 
recommending herein is identical to the 
MPD developed by the OECD. The term 
“base set" will be used in this notice to 
denote the MPD. 

It is recognized within the OECD 
working groups that, although the 
recommended base set tests are 
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generally applicable to new chemicals, 
not all may be applicable in certain 
circumstances. The OECD working 
groups also recognize that additional 
testing beyond the base set may be 
appropriate for some chemicals, as 
indicated by base set test results and/or 
circumstances of use and exposure. 
Current OECD plans are to develop 
general “flexibility criteria" to provide 
guidunce concerning deviations from the 
recommended set of tests. EPA plans to 
incorporate such flexibility criteria into 
its premunufacture testing policy as the 
criteria are developed by the OECD. 

The base set is the first step in the 
step sequence testing scheme that is 
being developed by the OECD. EPA will 
continue to participate in efforts to 
develop the remainder of the step 
sequence scheme. As further steps are 
agreed upon in the OECD. EPA plans to 
modify the premanufacture testing 
policy stated here accordingly. 

In addition to these international 
testing harmonization efforts, EPA as 
been active in efforts of the Interagency 
Regulatory Liaison Group fRLG) to 
harmonize testing methodologies among 
the U.S. chemical regulatory agencies. 
The 1RLG is comprised of 
representatives from the Consumer 
Product Safety Commission* the Food 
and Drug Administration, the 
Occupational Safety and Health 
Administration, and the Department of 
Agricultural Food Safety and Quality 
Service in addition to EPA. The National 
Toxicology Program (represented by the 
National Cancer Institute), the 
Department of Commerce, and the 
Department of Energy have participated 
as advisors. 

The purpose of the IRLG effort is to 
develop uniform testing methodologies 
to provide data for chemical assessment 
purposes. To date, the IRLG has. after 
public review, finalized test standards 
for acute oral toxicity, acute dermal 
toxicity, acute eye irritation, and 
teratology. Test standards for a number 
of other health effects, as well as for 
envionmentol effects and physical 
chemical properties, are under 
development. These standards, which 
will be consistent with the OECD test 
guidelines, will be published for public 
comment by the IRLG during the coming 
months. 

III. Policy Statment 

EPA recommends that manufacturers 
of a new chemical substance subject to 
the premanufacturc notification 
requirements of TSCA utlize the base 
set of data listed below as u starting 
point for designing a premanufacture 
testing program. 


A. Recommended Base Set 

1. Physical/Chcmica! Data: 

Melting point/melting range 
Boiling point/boiling range 
Density of liquids and solids 
Vapor pressure 
Water solubility 

Partition coefficient, n-octanol/water 
Hydrolysis (as a function of pH) 

Spectra (UV and visible) 

Soil adsorption/desorption 
Dissociation constant 
Particle size distribution 

2. Acute Toxicity Data: 

Actute oral toxicity 
Actute dermal toxicity 
Actute inhalation toxicity 
Skin irritation 
Skin sensitization 

Eye irritation (for chemicals showing no 
skin irritation) 

3. Repeated Dose Toxicity Data: 

14-28 days, repeated dose test(s) using 
probable routes(s) of human exposure 

4 . Mutagenicity Data (Screening Tests): 

Gene (point) mutation 
Chromosome aberrations 

5. Ecotoxicity Data: 

Acute toxicity, LC* study, fish (95 hour) 
Daphnia reproduction study (3 broods) 
Growth inhibition study, unicellular alga 
(4 days) 

ft Degradation/Accumulation Data: 

Ready Degradability 
Bioaccumulation (uptake from medium) 

B. Recommended Test Methodologies 

EPA recommends that tests to provide 
the data elements listed above be 
performed according to methods 
published by the OECD, the IRLG. or by 
EPA test standards promulgated under 
section 4 of TSCA, section 3 of the 
Federal Insecticide. Fungicide and 
Rodenticide Act (F1FRA). or other 
approved EPA methods. In the absence 
of final test methods from one of these 
sources, other test methods which are 
generally accepted among professionals 
in the particular scientific field would be 
appropriate. 

Sources for TSCA. F1FRA. and IRLG 
tests will be cited later in this notice. 

The OECD test guidelines will be 
published by OECD in early 1981. In 
addition. EPA plans to make them 
available from the Industry Assistance 
Office in the near future. They may be 
requested by calling the toll free number 
given earlier in this notice. 

C. Modifications 

The base set may be modified to suit 
particular chemicals and production/use 


patterns. For example, technical 
considerations may make some tests 
inapplicable for certain chemicals. Also, 
in some cases, the results of some 
physical/chemical properties tests may 
indicate that certain other tests are 
unnecessary or inappropriate. In 
circumstances of very low human 
exposure or environmental release, a 
lesser amount of testing may be 
warranted. 

Other considerations may suggest that 
additional testing should be performed. 
For example, structure/activity analysis 
may suggest the need for testing for 
carcinogenic effects, which are not 
directly addressed in the base set. 
Similarly, circumstances of high 
potential human exposure or 
environmental release would generally 
indicate a need for additional testing. 
For example, in circumstances of 
repealed human exposure, a 90-day 
subchronic test and tests for teratogenic 
and reproductive effects would be 
recommended. 

The screening-level base set data also 
may indicate the need for follow-up 
testing. For example, the data may 
indicate the need for oncogenicity, 
chronic toxicity, or additional ecological 
effects tests. EPA is continuing to study 
the relationship of various "follow-up" 
tests to the tests in the base set 
recommended here. In the future, the 
Agency expects to publish guidance 
concerning such relationships. 

Similarly, particular circumstances 
may require modification of a test 
method. In such case, the modification 
should not reduce the effectivenss or 
accurracy of the test. 

EPA requests persons using the 
recommended base set data B9 a 
starting point for premanufacture testing 
to explain the scientific rationale for any 
deletions, substitutions or additions to 
the base set. EPA also requests persons 
who modify a recommended test 
method, or who substitute a different 
test method, to provide the protocol and 
a scientific rationale for the change. 

IV. Discussion 

The recommended base set of data 
elements is intended to provide 
information which, in conjunction with 
required premanufacure information 
related to use and exposure, will permit 
an initial assessment of potential risk 
which a chemical substance may 
present to health or the environment 
The base set of data was constructed 
with both scientific and economic 
considerations in mind. Each data 
element supplies information that is 
useful for risk assessment, as explained 
more fully below. Also data elements 
related to certain important effects, for 
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example teratogenicity and 
neurotoxicity. are not included in the 
base set because relatively inexpensive 
and reliable (validated) screening tests 
are not available. 

A Relationships To Section 5(e) Actions 

Section 5(e) of TSCA authorizes EPA 
to prohibit or limit manufacture of a new 
chemical substance if the Agency does 
not have sufficient information to 
conduct a reasoned risk assessment but 
finds that the chemical may present an 
unreasonable risk or that it is or will be 
produced in substantial quantities and 
either enters or may reasonably be 
anticipated to enter the environment in 
substantial quantities or there is or may 
be significant or substantial human 
exposure to the substance. EPA will 
consider all available relevant 
information in determining whether to 
initiate a 5(e) action concerning a 
premanufacture notice. EPA will not 
automatically initiate 5(e) actions if a 
manufacturer declines to utilize the 
recommended base set or deviates from 
the base set. 

B. Test Cost analysis 

Since there are no published cost data 
for OECD test guidelines. EPA requested 
a contractor (Contract No. 68-01-5884) 
to develop an appropriate methodology 
and estimate the cost of these protocols. 
The methodology and analysis are 
presented in a separate document 
entitled Cost Analysis Methodology and 
Protocol Estimates: OECD Minimum 
Premorket Data (MPD) Test Protocols, 
lanuary, 1981, which may be obtained 
from the information contact above. 
Because so me OECD test guidelines are 
not currently being used in the United 
States, the estimated costs shown below 
should be considered only 
representative of actual costs* The test 
costs are not additive since the total 
cost to a firm will be determined by the 
testing program devised and followed by 
that firm for each individual chemical. 
Because this policy statement 
establishes voluntary testing guidance 
rather than regulations, an economic 
impact analysis is not warranted. 

The Agency has initiated a study of 
** le over-all economic impacts of TSCA 
on the chemical industry. This study will 
famine changes in research and 
development programs for new 
chemicals including changes in testing 
dS well as such effects as impacts on 
Rrowth. innovation, and international 
trade By looking at the impacts of all 
IX.A regulations (testing, 
pit-manufacturing notification, control 

t ions, and reporting requirements), the 
Agency believes that it will be better 


able to analyze the economic impact of 
TSCA. 

C Base Set Data EklmenU 

The following discussion provides, for 
each base set data element, an 
explanation of its utility in performing a 
risk assessment, references to or sources 
for the recommended test protocols for 
each element, and available information 
on the estimated cost of performing the 
test according to the protocol. 

1. Physical/chemical properties, (a) 
Melting Point/melting range. (1) 
Contribution to risk assessment. The 
melting point of a chemical is the 
temperature at which the solid and 
liquid forms of the chemical are in 
equilibrium. Data on melting point/ 
melting range are useful for chemical 
fate and exposure analysis because they 
indicate the physical state of a chemical 
substance at ambient temperatures. This 
gives an indication of the distribution of 
the substance in the water, soil and air. 
In addition, the melting point is 
important for identification purposes 
and. as a measure of purity, can give 
indication of impurities which may have 
environmental relevance. Melting point 
data may also be useful for the design of 
other tests of the chemical. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of test—$100. 
IRLG: None. 

TSCA. section 4: Proposed—45 FR 77341. 

§ 772.122-2. 

FI FRA. section 3: Proposed—43 FR 

29710, S 163.61-8(3) and 43 FR 29712 

(Appendix). 

(b) Boiling point/boiling range. (1) 
Contribution to risk assessment. The 
boiling point of a liquid is the 
temperature at which its vapor pressure 
equals the pressure of its surrounding 
environment. Data on boiling point/ 
boiling range are useful for chemical 
fate and exposure analysis because they 
indicate the physical form of the 
substance at ambient temperatures. A 
boiling point near ambient temperatures 
indicates the possibility of vaporization 
of the substance, with concommitant 
possibility of exposure by inhalation. 
These data are also useful for 
identification purposes, and may 
contribute to the design of other tests of 
the chemical. 

(2) Test protocols ond estimated cost. 
OECD: Estimated cost of test—$50. 

IRLG: None. 

TSCA. section 4: In preparation 
F1FRA. section 3: Proposed—43 FR 

29710. i 183.01-8(9) and 43 FR 29712 

(Appendix). 

(c) Density of liquids and solids. (1) 
Contribution to risk assessment. Density 
is the mass per unit volume of a 
chemical substance at a specified 


temperature. Data on density is useful 
for assessment of chemical transport 
and fate because it indicates whether 
immiscible, low-reactivity chemicals 
will tend to sink or float when released 
into water. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of test—$50. 

IRLG: None. 

TSCA, section 4: Proposed—45 FR 77338. 
§ 772.122-1. 

F1FRA. section 3: Proposed—43 FR 
29710. i 163.61-8(8) and 43 FR 29712 
(Appendix). 

(d) Vapor pressure curve. (1) 
Contribution to risk assessment. Vapor 
pressure values indicate the tendency of 
pure substances to vaporize and thus 
provide an indication of the relative 
volatilities of chemical substances. 
Volatility is an important consideration 
in assessing chemical fate and potential 
for exposure, because volatization may 
lead to dispersal of an uncontained 
chemical substance over wide areas. 
Also the vapor pressure can be useful in 
deciding whether to conduct a 
photochemical degradation test. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of test—$300. 
IRLG: None. 

TSCA. section 4: Proposed—45 FR 77345, 
§ 772.122-3. 

FIFRA, section 3: Proposed—43 FR 
29710. S 163.61-8(10) and 43 FR 29712 
(Appendix). 

(e) Water solubility. (1) Contribution 
to risk assessment. The water solubility 
of a chemical is an important parameter 
determining its environmental transport 
and distribution. In gencraL highly 
soluble chemicals are more likely than 
poorly soluble chemicals to be 
distributed by the hydrologic cycle. In 
addition, water solubility can affect 
adsorption and desorption on 9oils and 
volatility from aquatic systems, as well 
as possible transformation by 
hydrolysis, photolysis, oxidation, 
reduction, and biodegradation in water. 
Also, knowledge of water solubility is 
needed for the design of most chemical 
tests and many ecological and health 
tests. Water solubility also affects 
uptake by humans and other living 
organisms. 

(2) Test protocols and estimated cost. 
OECD Estimated cost of —$300. 

IRLG: None. 

TSCA. section 4: In preparation. 

FIFRA, section 3: Proposed—43 FR 
29710, S 163.61-8(4) and 43 FR. 29712 
(Appendix). 

(f) Octano!/water partition 
coefficient . (1) Contribution to risk 
assessment. The octanol/water partition 
coefficient, P, is the ratio of the 
equilibrium molar concentrations of a 
chemical substance in octano! and 
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water. Accumulation and transport of a 
chemical substance in a living organism 
are governed by polarity, water 
solubility, affinity for fatty tissues, and 
the nature of potential binding to 
biological receptors, The octanol/water 
partition coefficient measures the 
relative equilibrium distribution of a 
substance between the fat and water 
phases of the test system. It therefore 
serves as an indicator of 
bioconcentration potential In fatty 
tissues and of the ability to pass through 
all membranes. Bioconcentration 
potential ts an important factor in 
assessing chemical risk. In conjunction 
with data on chemical persistence, 
bioconcentration potential may be used 
to identify chemicals which may be 
transported via food chains. 

(2) Test protocols and (estimated cost. 
OECD: Estimated cost of test—$250. 
IRI.G: None 

TSCA. section 4: Proposed—45 FR 7735a 
5 772.122-4 

FIFRA. section 3: Proposed—43 FR 
29710. $ 103.61-6(6) and 43 FR 29712 
(Appendix). 

(g) Hydrolysis (os a function of pH). 

(1) Contribution to risk assessment. 
Hydrolysis can be an important 
phenomenon in determining the 
persistence of a chemical substance in 
the environment. Chemical substances 
may undergo hydrolysis and be 
transformed into new substances with 
properties different from their 
precursors. The importance of these 
transformations of chemcials as 
dominant pathways in aqueous media 
can bo determined quantititatively from 
data on hydrolysis rate constants. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of test—$250. 
IRLC: None. 

TSCA. section 4: In preparation. 
FIFRA.'section 3: Proposed—43 FR 
29717. $ 163.62-7(b) and 43 FR 29721 
(Appendix). 

(h) Spectra (UV and visiblel. (1) 
Contribution to risk assessment. The 
ultraviolet and visible light absorption 
spectra of chemical substances in 
solution are important physical 
properties that are characteristic of 
molecular structure. Spectral data can 
give indications of the wavelenghts at 
which photochemical degradation of the 
chemical may occur. Such data are 
therefore useful for determining the need 
for further testing of persistence in the 
atmosphere or aquatic environment. 

(2) Test protocols end estimated cost. 
OCED: Estimated cost of test—$200. 
IRLC: None 

TSCA, section 4: In preparation. 

FIFRA. section 3; Proposed—43 FR 
29710. § 163.6t-7|b)|2) and 43 FR 29712 
(Appendix). 


(1 ) Soil adsorption/desorption. (1) 
Contribution to risk assessment. The 
affinity of a chemical substance for 
particulate substances is an important 
factor affecting its environmental 
movement and ultimate fate. Substances 
that adsorb tightly to soil particles may 
be less subject to environmental 
transport in the gaseous phase or in 
solution. On the other hand, high 
adsorptivity to soil particles may 
increase environmental transport with 
windblown dust or eroding soil; high 
adsorptivity may also lead to 
accumulation of the substance in the 
soil. 

(2) Test requirements and/or 
protocols and estimated cost. 

OECD: Estimated cost of test—$2,000. 
IRLC: None. 

TSCA. section 4: Proposed—45 FR 77352, 

5 772.122-5. 

FIFRA. section 3; Proposed—43 FR 

29716. $ 163 62-5(c) and 29719 

5 163.62-91 d) and 29721 (Appendix). 

(j) Dissociation constant (1) 
Contribution to risk assessment. The 
dissociation characteristics of a 
chemical are important for risk 
assessment because they govern the 
form in which the chemical exists. This, 
in turn, determines its chemical 
behavior and transport characteristics. 
Dissociation also affects adsorption 
onto soil particles and sediments and 
movement into and out of living cells. 

(2) Tea* protocols and estimated cost. 
OECD: Estimated cost of test—$150. 
IRLC: None. 

TSCA, section 4: In preparation. 

FIFRA. section 3: None. 

(k) Particle size distribution . (1) 
Contribution to risk assessment. Particle 
size distribution affects the probability 
of human inhalation or ingestion of a 
limited sub-class of particulates as well 
as the likely point of their deposition in 
the respiratory tract. It also influences 
the distribution of a particle in the 
environment. Accordingly, the data 
element which describes particle size is 
important because it identifies potential 
health hazards arising from human 
inspiration due to direct exposure and 
provides information on the 
transportation and sedimentation of 
particulates in water and air. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of test—$100. 
IRLC: None. 

TSCA. section 4: In preparation. 

FIFRA. section 3: None. 

2. Ecotoxicology, (a) Acute toxicity to 
fish. |1) Contribution to risk assessment 
Data on a chemical's toxicity to fish are 
important because of the substantial 
value of commercial and recreational 
fishing and the essential functional role 
of fish in aquatic food chains. These 


studies provide data to determine the 
median lethal concentration (LC^J of a 
chemical substance for fish, and permit 
estimation of the chemical's toxicity to a 
vertebrate species relative to that of 
other chemicals. This estimation of 
relative toxicity contributes to the 
assignment of priorities for further 
testing. In addition, acute toxicity tests 
may provide guidance for subsequent 
chronic testing. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of testing—$1,250 
(includes LC** rangefinding test, and 
analytical assay). 

IRLC: None. 

TSCA, section 4: In preparation. 

FIFRA. section 3: Proposed—43 FR 
29734. 5 163.72-1. 

(b) Growth inhibition study, 
unicellular algae. (1) Contribution to 
risk assessment. Testing for inhibition of 
the growth of algae indicates the extent 
to which a chemical substance can 
affect primary producers in lakes, 
streams, estuaries, and oceans. This 
testing provides data from which 
threshold toxicity values can be 
determined and positioned relative to 
other chemicals. This study can also 
generally indicate growth stimulation as 
well as growth inhibition. Algae are 
particularly important as te9t organisms 
among plants because they constitute 
the major mechanism for fixation of 
energy in most aquatic environments. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of testing—St .450 
(includes JC*. rangefinding test and 
analytical assay.) 

IRLG: None. 

TSCA. section 4: In preparation. 

FIFRA, section 3: None. 

(c) Daphnia reproduction study (3 
broods). (1) Contribution to risk 
assessment. Daphnia provide important 
data for risk assessment because they 
are very sensitive to toxic substances 
and sene in the base set as a 
representtive of invertebrate species. 
This life-cycle study permits a more 
complete evaulution of potential hazard 
from chronic exposure to a chemical 
through the different life stages and 
functions of the organism. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of testing—$1,400 
(includes reproduction test 
rangefindings test and analytical 
assay.) 

IRLC: None. 

TSCA. section 4: In preparation. 

FIFRA, section 3: None. 

3. Degradation/Accumulation, (a) 
ready biodegraLiability. (1) contribution 
to risk assessment. Biodegradation is the 
predominant mechanism for mass 
transformation of orgnic compounds in 
soil and water. Biodegradation data 
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permits a more realistic prediction of the 
chemical's environmental concentration, 
which is essential to an adequate 
assessment of its risk to the 

cm ironment. 

Biodegradation is also the most 
important degradative mechanism for 
organic compounds with respect to 
extent degradation; photochemical to 
chemical degradation and other 
processes usually do not completely 
mineralize organic substances. The form 
of a chemical which is most prevalent in 
the environment is an important aspect 
of risk. Accordingly, knowledge of the 
extent of a chemical’s potential to 
biodegrade is necessary to determine 
the environmental fate of a chemical. It 
ts also essential to assess the risk posed 
by the chemical to the environment. 

Testing for ready biodegradability 
also contributes to risk assessment by 
providing a preliminary indication of the 
test substance’s effect on 
mocroorganisma. Moreover, these data 
can indicate the potential effects of a 
new chemical on the microbial 
population and thus on the effectiveness 
of a secondary sewage treatment plant. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of test—range of 
$250 to $9,000 (depending on which of 
several tests is selected). 

Note.— The OECD Expert Croup on 
Drgradation/Accumulation has identified 
five candidate tests for assessing ’'ready 
b:ogradabilityand has provided guidance 
for electing the appropriate test for various 
types of chemicals. 

IRLG: None. 

TSCA. section 4: In preparation. 

FIFRA. section 3: Proposed—43 FR 
29716, § 163.62-7 and 29720 $ 103.62- 

11 . 

(b) Bioaccumulation (uptake from 
medium). (1) contribution ot risk 
assessment. The tendency to 
bioaccumulate enables chemical 
substance to cause toxic injury and alter 
ecological processes at concentrations 
much lower than those predicted from 
acute and subacute studies. Moreover, it 
enhances the chemical's ability to affect 
life far removed from the initial points of 
entry into the environment. More 
indirect effects can occur when a 
chemical which is highly accumulative 
contaminates organisms like-fish to the 
extent that they are unsafe or 
undesirable to consumers. 

Preliminary screening data is 
nece^ary to distinguish chemcial 
substances with low or moderate 
"accumulative character from those 
'yith high bioaccumulative character. 

* nis information will be used in 
conjunction with data on toxicity, 
biinsport, and fate of a chemical to 


assess the risk resulting from the release 
of that chemical into the environment. 

(2) Test protocols and estimated cost. 
OECD: There are two OECD base set 
bioaccumulation tests; 
bioconcentration in marine organisms 
(estimated cost $650) and static 
bioaccumulation in Osh (estimated 
cost $2,000). 

IRLG: None. 

TSCA. section 4: In preparation. 

FIFRA, section 3; 43 FR 29720, 5 163.62- 

11 . 

4. Toxicity Studies For Human Health 
Effects, (a) Acute Toxicity: Oral, 
dermal, and inhalation. (1) Contribution 
to risk assessment. Acute toxicity 
studies must be determined to assess 
the potential risk of poisoning by a 
single exposure to a new chemical. 

These studies provide data to determine 
the median lethal dose (LD M ) of a 
chemical substance and permit 
estimation of the toxicity of this 
substance relative to that of other 
chemicals. They may also provide data 
to approximate its mode(s) of action, to 
determine its specific toxic effect(s) on 
target organs and functions, and to 
determine any difference in sensitivity 
to this substance among species or 
routes of exposure. 

(2) Test protocols and estimated cost 
OECD: Estimated cost of tests—Acute 
Oral Toxicity $2,000: 

Acute Dermal Toxicity $2,600: Acute 
Inhalation Toxicity $3,300. 

IRLG: 44 FR 49015 (announces 
availability of draft guidelines from 
Industry Assistance Office) 

TSCA. section 4: (I) Acute Oral Toxicity- 
Proposed—44 FR 44066. S 772.112-21; 

(ii) Acute Dermal Toxicity-Proposed— 
44 FR 44067. § 772.112-22; (iii) Acute 
Inhalation Toxicity-Proposed—44 FR 
44067, { 772.112-23. 

FIFRA, section 3: (I) Acute Oral 
Toxicity-Proposed—43 FR 37355, 

§ 163.61-1: (ii) Acute Dermal Toxicity- 
Proposed—43 FR 37356, 9 163.81-2; 

(iii) Acute Inhalation Toxicity- 
Proposed—43 FR 37357. 9 163.81-3. 

(b) Primary derma / irritation/ 

corrosion. (1) Contribution to risk 
assessment. Data from a primary dermal 
irritation study indicate the capacity of 
a chemical to cause irritation and/or 
corrosion effects on the skin of 
laboratory animals. This evaluation can 
be used to guide health and safety 
practices for the handling of a chemical 
substance. 

(2) Test protocols and estimated cost 
OECD: Estimated cost of test—$700. 
IRLG: None. 

TSCA. section 4: Proposed—44 FR 44071, 
§ 772.112-25. 

FIFRA, section 3: Proposed—43 FR 
37360. $ 163.81-5. 


(c) Primary eye irritation/corrosion. 

(1) Contribution to risk assessment. Data 
from a primary eye irritation study 
indicate the capacity of a substance to 
produce injury to the eye and associated 
mucus membranes. Evaluation of this 
potential hazard can be used to guide 
health and safety practices for the 
handling of a chemical substance. 

(2) Test protocols and estimated cost 
OECD: Estimated cost of test—$450. 
IRLG: 44 FR 49015. 

TSCA. section 4: Proposed—44 44070, 

5 772.112-24. 

FIFRA. section 3: Proposed—43 FR 
37359. { 163.81-4. 

(d) Shin sensitization . (1) Contribution 
to risk assessment. Data from dermal 
sensitization studies indicute the 
capacity of a chemical to induce a state 
of delayed contact sensitization when it 
comes in contact with the skin of 
laboratory animals. The evaluation of a 
chemical for potential skin sensitizing 
hazard can be used to guide health and 
safety practices for the handling of a 
chemical substance. 

(2) Test protocols and estimated cost. 
OECD: Available in 1981. Estimated cost 
of test—range of $3,200 to $6,700 
(depending on which method is 
selected) 

IRLG: None. 

TSCA, section 4: Proposed—44 FR 44071. 
5 772.112-26. 

FIFRA, section 3: Proposed—43 FR 
37361, 9 163.81-6. 

(a) 14-28 day repeated dose. (1) 
Contribution to risk assessment. 
Repeated dose toxicity studies are 
performed to determine dose-respone 
relationships and major organ toxicity 
associated with repeated exposure to a 
test substance. Repeated dose 
information is also of fundamental 
importance in cost effectively designing 
expensive subchronic or chronic toxicity 
studies with much longer exposure 
periods. 

(2) Test protocols and estimated cost. 
OECD: Available in 1981. 

Estimated cost of test—$10,200-12,800. 
IRLG: None. 

TSCA, section 4: Proposed—44 FR 44072, 
S 772.112-31. 

Note.— The TSCA protocol calls for a 
minimum 90-day study on a rodent and non¬ 
rodent species. 

FIFRA, section 3: Proposed—43 FR 
37363, 9 163.82. 

Note.—The FIFRA praioco! calls for a 
minimum 90-day study of a rodent and non- 
rodent species. 

(f) Mutagenicity. (1) Contribution to 
risk assessment. Data from mutagenicity 
studies may indicate the capacity of a 
substance to produce alterations 
(mutation) in the genetic materials of a 
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cell either at the gene or chromosome 
level. Such mutations may result in 
teratogenic or carcinogenic effects in 
exposed persons, as well as mutagenic 
effects that are transmitted to future 
generations. Since some chemicals 
induce only one genetic alteration, 
studies for both gene (point) mutations 
and chromosomal aberrations are 
needed in the basic screening step. The 
preferred test for gene mutations is the 
S. typhimurium reversal mutation assay 
(Ames test). The E. co/i WP2 reverse 
mutation assay may be substituted if 
this system is likely to be more sensitive 
to the test chemical. While an in vitro 
mammalian cytogenetics test is 
preferred in testing for chromosome 
aberrations, an in vivo mammalian 
cytogenetics test may be substituted 
where a scientific rationale exists. 

(2) Test protocols and estimated cost. 
OECD: Estimated cost of tests, (i) Gene 
Mutations-S typhimurium Reverse 
Mutation Assay—$1,000; E coli WP2 
Reverse Mutation Assay—$350. (ii) 
Chromosome AberroLions-In vitro 
mammalian cytogenetics test $3,000; 
In vivo mammalian bone marrow 
cytogenetics test; $13,000 
Micronucleus test—$2,000. 

1RLC: None. 

TSCA. Section 4: Proposed—44 FR 
44054. § 772.114-1—772.114-4. 

PIFRA. Section 3: Proposed—43 FR 
3738a 5 163.84-1—163.84-4. 

Dated: January 10.1061. 

(15 U.S.C. 2601 et seq.) 

DougUt M. Cottle. 

Administrator. 

|FR Due M-aoi HImI lOfc-OV; Mi cml 

BILLING COO€ 


40 CFR Part 772 

JOPTS-46007A; TSH FRL 1593-3-1594-4; 
TSH-FRL 1720-la) 

Environmental Test Standards: 
Clarification of Policy; Extension of 
Time for Comment and Rescheduled 
Meeting 

agency: Environmental Protection 
Agency (EPA). 

action: Extension of time for comment. 

summary: This notice extends the 
comment period and reschedules the 
related meeting, open to the public, to 
receive oral comment for the Agency’s 
proposal of certain environmental test 
standards published in the Federal 
Register on November 21,1960 at (45 FR 
77332). This notice also gives a 
clarification of policy respecting that 
proposal's preamble discussion of these 
standards’ relationship to international 
guidelines, particularly those being 


developed through the Organization for 
Economic Cooperation and 
Development (OECD). 
dates: Written comments should be 
submitted on or before Monday. March 
18.1961. The opportunity to present oral 
comments in an open meeting has been 
rescheduled to Tuesday, March 31,1981. 
1:00-5:00 p.m. The previously announced 
meeting for February 10th is hereby 
canceled. See below for further details 
on this open meeting. 
aodresses: Written comments should 
bear the EPA document control number 
(OPTS-46007A) and should be 
submitted to: Document Control Officer 
(TS-793). Management Support Division. 
Office of Pesticides and Toxic 
Substances (OPTS), Environmental 
Protection Agency, Room E447,401 M 
St, SW. Washington. D.C. 20460, (202- 
755-8050). 

See Supplementary Information. 
Extension of Time for Comment for 
location of the open meeting. 

FOR FURTHER INFORMATION CONTACT. 
John B. Ritch. Jr.. Director, Industry 
Assistance Office (TS-799), Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency. Room 
E427,401 M St. SW. Washington. D.C 
2046a Toll free: (800-424-9065); in 
Washington. D.C: (202-554-1404). 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Agency is proposing a series of 
generic standards for development of 
test data to have available for 
incorporation in specific chemical 
testing rules as they are issued under 
section 4 of the Toxic Substances 
Control Act (TSCA). The authority for 
these proposals is TSCA, Pub. L 94-469; 
90 Stat. 2006; 15 U.S.C 2603. Previously 
published proposals covered the 
development of data on chronic health 
effects and Good Laboratory Practices 
for health effects (May 9.1979.44 FR 
27334), and also on acute and 
subchronic toxidty, mutagenic, 
teratogenic and reproductive effects and 
metabolism studies (July 2a 1979. 44 FR 
44054). On November 21.1980 (45 FR 
77332) the Agency proposed standards 
for development of test data on certain 
physical and chemical characteristics of 
substances and Good Laboratory 
Practices related to environmental 
effects testing. The notice covered 
testing for Densily/Relative Density, 
Melting Temperature, Vapor Pressure. 
Octano!/Water Partition Coefficient and 
Soil Thin Layer Chromatography. In the 
future the Agency will be proposing 
additional test standards for 
neurobehavioral toxidty, other physical, 
chemical and environmental persistence 


characteristics and various ecological 
effects. 

In the preamble to the November 21st 
proposal (45 FR 77335) the Agency 
discussed the relationship of TSCA test 
standards to interagency and 
international test guidelines. Since then, 
the Agency has been requested to 
clarify this relationship, in particular 
with respect to its activities within the 
framework of the Organization for 
Economic Cooperation and 
Development (OECD). The clarification 
of policy below addresses this concern 

II. Clarification of Policy: Relationship to 
International Guidelines 

In proposing these requirements, EPA 
recognized its obligations under Title IV 
of the Trade Agreements Act of 1979 
(Pub. L 96-39). That law provides the 
legal framework for implementing trade 
agreements entered into by the United 
States. Title IV (the Standards Code), by 
setting forth principles and procedures 
for Federal agencies, including EPA. to 
follow in rulemaking, aims at preventing 
the creation of unnecessary technical 
barriers to foreign trade. 

As stated in section 401, the 
Standards Code is not intended to 
prevent Federal agencies from making 
rules or sotting standards affecting 
international trade, for example, in 
chemical products, if such measures 
have as a demonstrable purpose the 
achievement of a legitimate domestic 
objective, such as protecting health, 
safety or the environment within the 
United States, and do not operate to 
exclude imported products which fully 
meet the objectives of such measures. 
Title IV states, however, that agencies 
involved in such rulemaking shall 
consider the adoption of existing 
international standards, if they are 
appropriate, and shall ensure that 
imported products are treated no less 
favorably than like domestic or other 
imported products. 

As noted in the earlier Federal 
Register notice, the U.S. EPA has been a 
full and regular partner in extensive 
international consultations and 
negotiations in the OECD during the 
development of its chemical testing and 
other requirements under TSCA. The 
Agency places a high priority on these 
activities because of benefits both for 
international chemical trade and for 
more effective health and environmental 
protection. 

U.S. experts, along with those of other 
OECD member states, hove worked 
since 1977 to develop agreed chemical 
testing guidelines and good laboratory 
practices, as well as an agreed set of 
data that should be developed for new 
chemicals prior to marketing. The 
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United States strongly endorsed the 
work of the expert groups at a meeting 
of high level national regulatory officials 
in May 1980 and firmly committed the 
United States to domestic 
implementation. 

Therefore, the policy of the United 
States with respect to the current 
proposal is to pursue consistency in its 
test standards with the OECD Test 
Guidelines. They will have the same 
baste requirements, so that data 
developed according to either EPA or 
OECD procedures with respect to those 
requirements should satisfy EPA needs. 

A concerted effort will bo made to 
incorporate OECD wording into EPA 
standards/guidelines; however, where 
EPA language provides a substantial 
improvement or is necessary to comply 
with a U.S. statutory or judicial 
requirement it can be used. Additions 
to. or deletions from, the OECD 
guidelines will be strickly limited and a 
rationale provided in such cases. 
Additions should generally be limited to 
suggested or preferred criteria or to 
explanatory phrases (rather than 
required) such that the basic 
requirements cannot be construed as 
being different 

UI. Extension of Time for Comment 

In the November 21st notice, a 
deadline of |anuary 21.1981 was set for 
receiving written comments, and an 
opportunity to present oral comment 
was offered on February 10,1981. 

Today's notice extends the time for 
filing written comments until Monday. 
March 16.1981. cancels the February 
10th meeting and announces a new 
opportunity to present oral comment in 
an open meeting on March 31.1981. 

Several foreign governments have 
indicated a desire to comment on these 
proposed test standards and a difficulty 
in doing so before the deadline set for 
written comment. In addition, interested 
parties in the U.S. have requested an 
extension of the comment period, 
therefore, the Agency is granting an 
extension of the time for comment 
Directions for filing written comment are 
given under .ADDRESSES above. 

The open meeting will be held from 
1:00 p.m. to 5:00 p.m.. Tuesday, March 
31.1981. in Room M3906. Waterside 
Mall, U.S.E.P.A. Headquarters, 401 M 
Street. S.W.. Washington. D.C 20460. 

The opportunity to present oral 
comment is granted to persons having 
*otne information, interpretation or 
argument on alternatives that is not 
duplicative of their written commentary 
and is more easily communicated in an 
oral exchange than in writing. Persons 
w ishing to make presentations should 
request time by contacting the Industry 


Assistance Office by telephone (800- 
242-9065 or, in Washington. 554-1404). 

(Sec. 4. Toxic Substances Control Act 
(TSCA). (90 Staf. 2006 (15 U.S.C. 2603))) 
Dated: January 19.1981. 

Steven D. Jetlinek. 

Assistant Administrator for Pesticides and 
Toxic Substances. 

|FR Doc SI-245) Fll«l 1-20-41: MS am) 

BILLING CODE •540-31-41 
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DEPARTMENT OF ENERGY 

Office of Conservation and Solar 
Energy 

10 CFR Part 456 
[Docket No. CAS-RM-79-101J 

Residential Conservation Service 
Program 

agency: Department of Energy. 
action: Proposed amendments and 
public hearing. __ 

summary: The Department of Energy 
(DOE) is proposing alternative 
amendments to the Residential 
Conservation Service (RCS) program 
regulations (10 CFR Part 456) as they 
relate to the treatment of urea- 
formaldehyde foam insulation. The RCS 
program was established pursuant to 
Title 11. Part 1 of the National Energy 
Conservation Policy Act (NECPA) (Pub. 
L 95-619. 92 Stat. 3206 et se?) as 
amended by the Energy Security Act 
(ESA) (Pub. L 96-294. 94 Stat 611 et 
seq.)' The purpose of the program is to 
encourage the installation of energy 
conservation measures and renewable 
resource measures, in existing houses by 
residential customers of larger gas and 
electric utilities and home heating 
suppliers. 

On November 7.1979. DOE issued a 
final rule for the RCS program (44 F.R. 
64602). Included in the Final Rule were 
several reserved sections. A proposed 
rule which filled in these reserved 
sections and proposed additional 
sections was published on December 21, 
1979. (44 FR 75956); two of the reserved 
sections relating to material and 
installation standards for urea- 
formaldehyde (U-»F) foam insulation 
were published on an interim final bnsis 
on September 25.1980 with an effective 
date of Febraury 24.1981. Reference to 
the interim final rule will refer to the 
September 25.1980, rules unless 
otherwise specified. 

In publishing the interim final rule, 
DOE determined that, based upon 
available information, it ensured a 
minimum level of general safety and 
effectiveness with respect to U-F foam. 
DOE noted, however, that further 
suggestions from the Consumer Product 
Safety Commission (CPSC) received 
after the comment period could possibly 
improve the interim final standard, and 
DOE indicated its intent to propose 
improvements to the standards. 

On January 13.1981. however, the 
CPSC voted to propose a ban on U-F 
foam insulation. 

In light of all these developments. 
DOE i9 today proposing, in the 


alternative, several amendments to 
improve the interim standards or a ban 
on the installation of U-F foam under 
the RCS program. 

oates: Written comments must be 
received by March 30,1981. 4:30 p.m., 
e.s.t. in order to ensure their 
consideration. Requests to speak must 
be received by 4:30 p.m.. February 11. 
1981. 

Public hearing: February 20.1981 at 
9:00 a.m., at 2000 M Street, N.W., 
Washington. D.C.. Room 2105. 

addresses: Comments and requests to 
speak at the hearing should be 
addressed to Carol Snipes, Department 
of Energy. Conservation and Solar 
Energy, Office of Hearings and DockeU, 
Mail Station BB-025,1000 Independence 
Avenue, S.W., Washington, D.C. 20585, 
(Phone: (202) 252-9319). See “Comment 
Procedures'* under Supplementary 
Information below, 

FOR FURTHER INFORMATION CONTACT: 
Shelley Launey, Building Conservation 
Services Division. Conservation and 
Solar Energy. 1000 Independence 
Avenue. S.W.. Room GII-068, 
Washington, D.C. 20585. (202) 252- 
1660. 

Daniel T. Ruge, Office of General 
Counsel. Department of Energy. 1000 
Independence Avenue. S.W.. 6B-128. 
Washington. D.C. 20585, (202) 252- 
9519. 

SUPPLEMENTARY INFORMATION: 

I. Introduction. 

II. Background. 

Ill Regulatory Analysis and Urban Impact 
Assessment. 

IV. Environmental Impact Statement. 

V. Consultation with Other Federal 
Agenci«*s. 

VI. Contractor Contributions to the 
Rulemaking. 

VII. Comment and Hearing Procedure*. 

Vili. Proposed Amendments. 

1. Introduction 

Interim final standards for urea- 
formaldehyde foam (U-F) insulation, 
relating both to its manufacture and to 
its installation under the Residential 
Conservation Service (RCS) program, 
were published September 25,1900 (45 
FR 63786). These interim standards in 
the absence of other regulatory action 
by DOE, become effective on February 
24.1981. The Department of Energy 
(DOE or Department) is proposing, in 
the alternative, to amend the interim 
final standards for U-F foam insulation 
(10 CFR 456.810 and 456.909) or to 
eliminate the product from use under the 
RCS program altogether. 


II. Background 

A. Summary 

The National Energy Conservation 
Policy Act (NECPA) requires the 
Secretary to develop any material and 
installation standards determined 
necessary to ensure the general safety 
and effectiveness of materials installed 
under the RCS program. DOE published 
interim final standards for U-F foam 
rather than final standards on 
September 25.1980. We recognized that 
there was much we do not yet know 
about the chemistry of the product and 
that as bur understanding of U-F foam 
increased, changes to the standards 
would probably be justified. 

In fact, after the close of the comment 
period on the proposed standards, the 
CPSC suggested several changes to the 
U-F foam standards. Subsequently, on 
January 13.1981, the CPSC voted to 
propose a nationwide ban on U-F foam 
insulation. 

Accordingly, the Department today is 
proposing either to make certain 
changes to the standards, frequently 
along the lines earlier suggested by the 
CPSC, or to preclude the use of U-F 
foam under the RCS program. 

In making these proposals, DOE 
intends to provide the opportunity to 
take that action, supported by the 
record, that best serves the public 
interest. While information currently 
available to DOE does not contradict 
our determination made in promulgating 
the interim standards, that those 
standards assure at least a minimum 
level of general safety and effectiveness, 
the CPSC has indicated that it has new 
information relating to chronic risk of 
injury from U-F foam. Moreover, DOE 
cannot ignore the formal proposal to ban 
U-F foam by the primary government 
agency responsible for health and safety 
in consumer goods. Consequently. DOF. 
is also proposing a ban on U-F foam in 
the RCS program. DOE is proceeding at 
the same time to propose amendments 
to improve the interim standards. These 
proposals, which DOE believes would 
significantly improve the standards, are 
based on DOE's continuing studies and 
recommendations made by the CPSt 
after the close of the comment period in 
the last proceeding on U-F foam. If the 
record supports DOE's tentative 
conclusion on these proposals. DOE 
would adopt them unless , on the basis 
of the record, DOE is convinced that 
despite these improvements the 
standards for U-F foam do not assure ai 
least a minimum level of general safely 
and effectiveness. In that regard. DOI 
will reassess the conclusions reached ir 
adopting the interim final rule as well as 
consider any new information. Since tne 
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RCS program is already beginning to 
operate in several States, the 
Department believes that it is important 
to preserve the one safeguard against 
the potential problems of U-F foam 
insulation which can be assured by 
February 24. This safeguard is. of 
course, at least minimum material and 
installation standards for U-F foam 
insulation. 

The Department wishes to emphasize 
that the action it is taking today is not 
intended in any way to detract from the 
deliberations of the CPSC on U-F foam 
insulation. The Department still 
maintains that any more restrictive final 
regulatory action taken by the CPSC will 
supersede our U-F foam standards. 
Moreover, we will reassess our 
regulations on U-F foam at any time 
that our ongoing dialogue with the CPSC 
indicates that it is appropriate for us to 
do so. Finally, if necessary. DOE could 
take emergency regulatory action to ban 
U-F foam from the RCS program at any 
time it believes that safety and health 
require such action. 

Following below is a description of 
the proposed amendments to the 
standards. Even where DOE has not 
included CPSC suggestions in the 
proposed regulatory language, the DOE 
will include them in the amended 
standards, if they arc justified by the 
public comments in response to this 
notice and relevant information 
otherwise available to the Department. 

B. Proposed Amendments to the Interim 
Final Material Standard for Urea- 
formaldehyde (U-F) Foam Insulation 

1. limitation on methylol content in 
resin. At the suggestion of CPSC, DOE 
considered proposing a limitation on the 
combined content of formaldehyde and 
methylol in U-F foam resin. This 
combined limitation would replace the 
current limitation on only the 
formaldehyde content of the resin. New 
evidence suggested that limiting only 
formaldehyde content may be counter¬ 
productive for two reasons. First, 
durability of the foam may be reduced. 
Equally important, however, is the 
relationship between urea, 
formaldehyde, and methylol in the foam. 
Methylol is a component of the polymer 
resulting from the bonding of urea and 
formaldehyde molecules. Under certain 
temperature and humidity conditions 
which cannot always be predicted, 
methylol may contribute to release of 
formaldehyde vapors. Although limiting 
f ’-»• formaldehyde content in the resin 
may be effective in limiting the potential 
or initial off gassing of formaldehyde 
vapors, it may not be effective in 
imiting the potential for release of long- 
erm or hydrolyzable formaldehyde 


which is formed after the installation of 
the U-F foam insulation, it was 
suggested that by limiting the combined 
content of formaldehyde and methylol a 
more complete chemical control of the 
resin may be provided, resulting in 
reduced potential for off-gassing. 

However. DOE has decided not to 
propose a limitation on combined 
methylol and formaldehyde content 
because of the following reasons: 

(1) We are unaware of a method to 
extract methylol separately from other 
U-F foam components. Nor are we 
aware of evidence to support a specific 
acceptable content of methylol: 

(2) We know of no evidence to 
document a relationship between 
methylol content and off-gassing. 
Although a knowledge of the chemical 
bonding characteristics of U-F foam 
components suggests that such a 
relationship should exist, no one has yet 
demonstrated the relationship in either 
the laboratory or the field. 

The test procedure contained in 
S 456.810(d)(6) of the Interim Final Rule 
measures in actuality, not only free 
formaldehyde, but also extractable 
methylol and other aldehydes. 
Extractable methylol is but a portion of 
the total methylol content, but is the 
only portion for which a procedure is 
available to remove it from U-F foam 
components other than the aldehydes. 
DOE is therefore changing the title of the 
test procedure in § 456.810(d)(6) from 
"Free Formoldehyde Content" to 
"Extractable Methylol and Aldehyde 
Content (including formaldehyde)". 

Since methylol undoubtedly contributes 
to the content of extractable 
formaldehyde in the resin and fresh 
foam, DOE will retain the percentage 
weight limitations of the total 
formaldehyde content (including 
extractable methylol) in resin and fresh 
foam. Extractable methylol and 
aldehyde content will continue to be 
limited to 0.5 percent by weight in the 
resin and 0.3 percent by weight in the 
fresh foam. (See Amendment 4.) 

DOE specifically requests comments 
on the following: 

• What evidence exists to show that 
U-F foam with low formaldehyde and 
methylol content results in low 
formaldehyde release? 

• What is the relationship between 
methylol content and formaldehyde 
release? and 

• What experience have 
manufacturers had in experimenting 
with low formaldehyde and methylol 
content in resulting foam quality? 

2. Test procedure for determining 
formaldehyde content of fresh foam. 

The interim final material standard 
($ 456.810(f)(8)) requires that the 


formaldehyde content of resin be 
determined 15 minutes after foaming. If 
the potential exists for releasing 
additional formaldehyde after initial 
foaming, the formaldehyde content 
should be measured at intervals after 
initial foaming. The free formaldehyde 
measured immediately after foaming 
may be more akin to unreacted 
formaldehyde in the resin than 
formaldehyde in the cured foam because 
the reaction has progressed only slightly 
and may take longer to reach 
completion. CPSC therefore, requested 
that DOE also measure formaldehyde 
content at about 3 weeks and 2 months 
after initial foaming. As a result. DOE is 
proposing that extractable methylol and 
aldehyde (including formaldehyde) in 
the fresh foam be measured 15 minutes, 

2 weeks, and 56 days after foaming. 
Although there is little data to 
substantiate the 2-week and 56-day test 
period, decay curves developed at the 
University of Iowa show that 
formaldehyde content flattened out at 
approximately 6-10 days. Two weeks is 
proposed as a testing point to provide 
sufficient opportunity for this segment of 
the curve to be reached. Fifty-six days is 
also proposed as a testing point fc^ruse 
it is an identical time period to that in 
the corrosion test described in 
5 456.810(0(4). Although it is currently 
unknown if a relationship between 
formaldehyde release and time exists, 
work is progressing at the University of 
Iowa under contract to DOE to 
determine if such a relationship can be 
established. 

DOE is proposing that the samples be 
held at ambient laboratory conditions of 
24±5 # C (75±10°F) and 50±10% rh. In 
addition, DOE is proposing that the 
original sample be foamed at the upper 
and lower tolerance limits of the 
component ratios as recommended by 
the manufacturer, as well as at the 
recommended ratio. This will help 
ensure that even if the applicator has 
not adjusted his equipment optimally, 
excessive additional formaldehyde 
formation is still unlikely. (See 
Amendment 11.) DOE specifically 
requests comments on the following 
issues: (1) What are the relative 
advantages and disadvantages of 
conducting the test at ambient 
laboratory conditions rather than at 
temperatures which may be encountered 
in an actual installation? (2) Will 
laboratory results under ambient 
conditions reflect results in the field? 

(3) What effect will testing after 2 weeks 
and 56 days have on the cost of 
laboratory testing? (4) What should be 
an allowable level of formaldehyde 56 
days after foaming? Should it be the 
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same as is measured 15 minutes after 
foaming? 

3. C -13 NMR (Nuclear Magnetic 
Resonance / Resin Testing. Testing of 
U-F foam insulation is particularly 
complex because conditions and 
components may change from batch to 
batch, and depending upon the capacity 
.of the manufacturer, hundreds of 
batches could be produced between 
testing by the independent laboratory. 
This means that test results on one 
batch of material may notnecessarily 
reflect the results of another batch 
which was not tested. For purposes of 
this standard, a batch is presently 
defined as the type and amount of 
specific ingredients combined at one 
time to form U-F foam resin and 
foaming agent. 

The Consumer Product Safety 
Commission (CPSC) suggested that C-13 
testing might be used to ensure that each 
batch of material contained the same 
chemical components as the batch 
tested by the independent laboratory. 
Although it is unlikely that 013 testing 
could detect specific amounts of each 
component, it could detect new 
additives or it could determine if there 
was a departure from the chemical 
components submitted for laboratory 
testing. DOE stated in the preamble to 
the Interim Final U-F foam standard 
that we intended to propose that each 
manufacturer submit for testing a 
sample of resin from each batch of 
material manufactured. CPSC estimated 
that the cost of each analysis would 
range from $.50 to $2.00. 

DOE has had opportunity in the 
meantime to examine C-13 testing more 
closely and has determined that 
application of C-13 NMR testing to U-F 
foam resins is premature in the context 
of a product standard for the following 
reasons: 

(1) No specification for instrument 
parameters exists for performing the C- 
13 NMR analysis on U-F resins, and as a 
result, intensity variations in the 
readings may occur. Reproducibility 
errors range from 10-15 percent under 
Ideal circumstances. Possible causes for 
intensity variations include the 
following: 

• The RF power may not be 
sufficiently powerful to irradiate all 
nuclei equally. 

• The C-13 NMR equipment may not 
have sufficient storage or data points to 
completely define resonance intensities. 

• The carbon atoms in a molecule 
may have relaxation times which are 
widely variant. 

(2) The method of quantitative 
analysis of resins is very complicated. 
The resonance peaks of the methylol 
and other functional groups are either 


broad and/or overlap with other 
resonance peaks. The lack of resolution 
resulting from different chain lengths 
and multiple structures within the resin 
probably will lead to large errors of 
determination. 

(3) Timing is of critical importance in 
obtaining an accurate analysis. After 
production of the U-F foam resin, the 
urea-formaldehyde polymer continues to 
react at a slow rate. If samples are sent 
great distances and if holding times for 
shipping and analysis are long, then the 
formaldehyde and methylol content of 
that particular batch, as determined by 
the C-13 analysis, may not be 
representative of that batch. Because the 
resin continues to react on standing, it 
would be necessary for each 
manufacturer to ensure that all samples 
are analyzed rapidly. DOE does not 
believe that manufacturers will have 
sufficient control over shipping, storage, 
and analysis of samples from every 
batch to ensure the necessary 
immediate analysis. 

(4) When CPSC suggested C-13 NMR 
testing they estimated that it could be 
conducted for $.50-$2.00. A limited 
survey conducted by DOE shows that 
the cost may be more in the order of 20 
to 100 times that estimate. And these 
prices may or may not include analysis. 
It is questionable whether C-13 NMR 
testing apparatus will be allowed to be 
used for long periods of time for resin 
testing, or. if so. at what price. In a 
paper presented by B, Everett of CIBA- 
Geigy Plastics Division, at the NBS 
Technical Workshop on Formaldehyde. 
April 9-11.1980. sponsored by CPSC. the 
C-13 NMR spectra of urea-formaldehyde 
resins were described. The specturm 
obtained under the conditions described 

required.an average 

experimental time of 16-18.5 hours.** 
Given the simplest of situations, freight 
charges, actual laboratory analysis, and 
charges associated with rapid turn¬ 
around times, the cost far exceeds the 
$2.00 range. 

As a result of the above. DOE is of the 
opinion that the state-of-the-art of C-13 
NMR U-F Foam resin testing is not 
sufficiently developed or practical for 
DOE to propose as a quality assurance 
requirement. 

As a substitute for the C-13 NMR 
testing, DOE is proposing test 
procedures for determining specific 
gravity. pH. viscosity and extractable 
methylol and aldehyde in the resin. 

Once a manufacturer has determined 
the range of specific gravity. pH. 
viscosity, and extractable methytol and 
aldehyde appropriate for his product, 
future testing to ensure the resin is 
within the specified range will help to 


ensure similarity of components and 
manufacturing process. (Sec Section 4.) 

Although DOE currently believes C-13 
testing is premature for inclusion within 
the standard, we solicit comments, 
detailed data, and other information on 
the applicability of its use as a criterion 
for judging quality control. As with all 
other CPSC suggestions not reflected in 
the proposed regulatory language. DOE 
will include a requirement for C-13 
testing in the amended standards, if its 
inclusion is justified by public comments 
and other relevant materials. 

We also request comments on other 
techniques used by manufacturers to 
help ensure quality control in this area. 

4. Additional Quality Control Test 
Procedures (Including Specific Gravity , 
Viscosity . pH. and Extractable Methylol 
and Aldehydes.I Quality control of the 
production of urea-formaldehyde resins 
is essential to assure that unacceptable 
resins which would result in poor 
quality foam are not distributed to 
applicators. Quality control of resin 
production means that physical and 
chemical properties of the freshly- 
produced resins are the same from batch 
to batch. Production of the resin should 
be consistent. Important properties to 
measure for controlling the quality of 
urea-formaldehyde resins are viscosity, 
specific gravity. pH. and extractable 
methylol and aldehyde content. The 
significance of measuring each of the 
properties is as follows: 

• Viscosity and Specific Gravity. 
These properties are an indication of the 
degree of reaction between the urea and 
formaldehyde chemicals and that the 
chemical reaction has proceeded as 
designed. The chemical reaction and Us 
degree should be the same from batch to 
batch of resin. Variations in these 
properties from batch to batch may be 
an indication that the products of 
reaction are not the same from batch to 
batch. 

• pH. in the production of U-F resins, 
the catalized reaction mixture 
containing urea, formaldehyde and other 
chemicals is essential neutralized at a 
certain point in the reaction. The 
neutralization quenches the reaction 
between the urea and formaldehyde 
before polymerization is complete. The 
partially polymerized resin is shipped to 
job sites where polymerization is 
reinitiated in the application process to 
produce the foam insulation. Proper 
neutralization of the original reaction 
mixture is essential to attain a resin 
which may be satisfactorily applied and 
have proper self-life. For this reason, the 
pH of each batch of resin should be 

• Extractable Methylol and Aldehyde 
Content . Measurement of this property 
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of the resin is proposed to determine 
that the extractable methylol and 
aldehyde content of each batch of resin 
does not exceed a tolerance limit 
established by the manufacturer. In 
addition, this limit must be at or below 
the limit established in section (d)(6)(i) 
of DOE Interim Standard S 456.810. The 
extractable methylol and aldehyde 
content in the resin may be another 
indication that the reaction between 
urea and formaldehyde has proceeded 
d& designed. In this regard, the 
extractable methylol and aldehyde 
content in the resin should not vary 
significantly from the manufacturer’s 
specified value. 

Manufacturers should have their own 
specification values for these properties, 
since they are expected to vary between 
manufacturers. DOE is proposing that 
manufacturers test each freshly- 
produced batch of resin to determine its 
viscosity, specific gravity. pH and 
percentage of extractable methylol and 
aldehyde. The results of the 
measurements will then be compared to 
the manufacturer's specified values 
(±10 percent) for these properties to 
determine whether the new batch of 
resin meets the specification. Resins 
which do not meet the manufacturer's 
specification are not in compliance with 
the DOE standard and must not be 
distributed or installed under the RCS 
program. Results of tests should be 
recorded and kept for future reference. 

In addition, manufacturers will submit 
these specifications to the testing 
laboratory as part of the annua) testing 
program described in 5 456.810(e). Resin 
submitted to the laboratory which docs 
not fall within the manufacturer's 
specifications constitutes 
noncompliance with the standard. 

These properties of urea- 
formaldehyde resins should be 
determined as follows: 

• Viscosity—' The viscosity should be 
determined according to the procedure 
given in ASTM D2393. 

• Specific gravity —The specific 
gravity should be determined according 
to the procedure described in sections 12 
and 13 of ASTM Dl(M5. 

• pH— The pi t should be determined 
Rising a standard laboratory pH meter. 

‘ PH meter should be calibrated using 
a standard buffer solution of 7.0 before 
each determination of resin pH. 

• £* tractable methylol and 
uhbhydo —The extractable methylol 
and aldehyde content should be 
determined by using the standard test 
inelhod in 5 456.810(f)(7). (See 
Amendments 4 & 5.) 

5 Testing by a NVLAP accredited 
Oratory, I n the interim final standard. 

Dh. required that all testing be done by 


an independent laboratory (S 456.810(e)) 
to ensure compliance with the 
applicable standard. Because testing 
capability can vary considerably from 
laboratory to laboratory. DOE is 
proposing that the provision be 
amended to require testing by an 
independent accredited laboratory 
under the National Voluntary 
Laboratory Accreditation Program 
(NVLAP). In the event that there are not 
any laboratories certified to perform a 
particular test, the present requirement 
that an independent laboratory perform 
the test will still pertain. 

NVLAP was established by the 
Department of Commerce to ensure that 
certain laboratories are technically 
qualified to conduct specific test 
methods. NVLAP only concerns itself 
with products and test methods which 
an industry or Government group 
requests be included in the program. 
NVLAP does not currently accredit 
laboratories to conduct all of the test 
methods contained in the Interim Final 
Rule under $ 456.810(d) and (g). Only the 
test methods for determining a 
material's thermal resistivity by ASTM 
Cl 77, ASTM C518, or ASTM C236, 
surface burning characteristics by 
ASTM E84 and dry density by ASTM 
D1622 are presently included. DOE has 
requested that all other test methods in 
S 450.810 be included in the thermal 
insulation laboratory accreditation 
program. (See Amendment 9.) 

Procedures are published in the 
Federal Register notice of January 23, 
1980 (45 FR 5572) explaining how 
interested laboratories may apply for 
accreditation and the necessary 
requirements. NVLAP does not require 
that all laboratories be accredited to 
conduct all test methods but rather 
laboratories can chose only those test 
methods they wish to be accredited to 
perform. Further information is 
available from: 

John W. Locke. Coordinator NVLAP. Room 

3876, U.S. Department of Commerce, 

Washington. D.C 20230 (202) 377-2054. 

6. Shipping/Storage Conditions. DOE 
is concerned that temperature 
conditions after manufacture and prior 
to installation do not affect the 
chemistry of the resin and foaming agent 
and result in shortened shelf-life beyond 
that anticipated by the manufacturer. U- 
F foam components subjected to 
excessively high or low temperatures 
will result in foam which does not set 
properly. Because components exposed 
to very low temperature, (below 
freezing) appear to recover once they 
gradually increase in temperature. DOE 
is proposing to limit temperature at only 
the upper end. DOE is proposing that 


manufacturers, distributors, and 
contractors store U-F foam components 
only in conditioned spaces kept at or 
below 26* C (80* F). This requirement 
will help ensure that U-F foam 
components do not prematurely 
deteriorate while in the hand of 
manufacturers, distributors, or 
contractors. 

Similar restrictions could be placed on 
the shipping and handling of U-F foam 
components between manufacturers, 
distributors and contractors. The chance 
of components being exposed to high 
temperatures during transit is 
particulary high under certain 
circumstances and therefore a control 
on shipping conditions would be helpful. 
However. DOE could not determine an 
effective means to accomplish this 
without creating undue burden for the 
shipper, manufacturer, or distributor, 
and without seriously increasing the 
price of U-F foam to the consumer. 
Refrigerated trucks and freight cars are 
available but are costly to operate. 

Another suggestion mode, by CPSC. to 
DOE was to outfit each container of 
resin or foaming agent with temperature 
recording devices during shipping. 

Based on the record of temperatures to 
which components were subjected, the 
remaining shelf-life could then be 
adjusted. However, to date. DOE has 
been unable to identify any such device 
commercially available and applicable 
to containers used to ship and store U-F 
foam components. DOE requests 
comments or suggestions on procedures 
which could be followed during shipping 
to ensure the product quality and 
durability. (See Amendment 8). 

7. Equipment Modifications . Because 
installation equipment plays such an 
important role in the quality of U-F 
foam application, DOE is proposing 
several modifications or additions to the 
equipment requirements in § 456.810(g). 
at the suggestion of CPSC. 

First. DOE proposes that all 
equipment used to install U-F foam be 
capable of automatically recirculating 
and agitating resins and foaming agents 
continuously throughout the foaming 
process. This requirement should help 
maintain uniformity of components and 
help ensure that no chemical separation 
occurs and that no temperature gradient 
builds up during installation. (See 
Amendment 14). 

Second. DOE proposes that 
compressed bottled gas (only air or 
nitrogen) be used in place of air 
compressors. DOE is specifying what 
gases should be used in order to avoid 
the use of propane, butane, oxygen or 
other bottled gases which could result in 
a hazardous situation for installer and 
homeowners alike. Oil contamination 
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from air compressors may cause foam to 
collapse and result in greater shrinkage 
of the foam. Bottled gas wilt eliminate 
the possibility of oil contamination, and 
cause less pressure fluctuations. (See 
Amendment 14.) 

Third. DOE proposes that all 
equipment used to install U-F foam 
insulation respond by automatic shut 
down within 10 seconds to any drop in 
regulated gas pressure or to a 20 percent 
change in component ratios. DOE has 
been informed that equipment meeting 
these specifications is commercially 
available. (See Amendment 14.) 

In the Interim Final Rule, equipment 
thal either automatically shutdown or 
alarmed on a 20 percent change in 
component ratio could be used for foam 
installation. However. DOE now feels 
that the foaming process should cease 
when such a ratio change occurs to 
prevent any installation of poor quality 
foam. In the event of operator ignorance 
or neglect, large amounts of poor quality 
foam could be installed which would be 
very difficult to remove. Therefore, a 
change is being proposed to allow only 
equipment which has an automatic 
shutdown. Under the proposed 
amendment, equipment with an alarm 
and an automatic shutdown is 
permissible but equipment having only 
an alarm is not. 

As specified in the Interim Final Rule 
in $ 456.909(0 only equipment 
recommended by the foam manufacturer 
can be used with the manfactured 
product. This requirement Is also being 
added to the material standard under 
equipment requirements in 
S 456.810(g)(1). By adding this 
requirement here, the combination of it 
along with new provisions proposed 
herein will provide a complete and clear 
listing of all equipment requirements. 
(See Amendment 14.) 

Once equipment is designed for 
installing U-F foam insulation, two 
situations arise which impact the quality 
of the installation. The first situation 
pertains to the capability of the 
equipment to consistently sustain the 
correct component ratio during the 
entire foaming process. DOE is 
proposing that the test found in the 
interim standard S 456.810(g) be done by 
an accredited laboratory for each model 
type of equipment before the 
manufacturer can certify its use by 
installers in the field. This test verifies 
the stability of the equipment to 
maintain correct component ratio under 
various conditions, namely, continuous 
pumping of 20 ± 5 gallons of each 
component and ten on-ofT cycles. This 
requirement would ensure that only 
equipment of adequate quality would be 
uBed in the field and would provide a 


high level of confidence that the correct 
component ratio is being maintained 
during an actual installation. Twenty 
gallons of resin represents 
approximately one-half of the total 
volume needed for an average size 
house. (See Amendment 14.) 

The second situation arises once the 
equipment is in the hands of the 
installer. Periodic inspections of the 
equipment and recalibration of the 
pressure gauges and other indicating 
devices are important to ensure a 
correct foam product for each 
installation by the installer. DOE is 
proposing that each piece of equipment 
be inspected, refurbished and calibrated 
to the original manufacturer's 
specifications by the manufacturer or 
independent facility every 6 months. In 
particular, the nozzle orifice size would 
be checked for correct dimension and 
the applicator passages would be 
cleaned of any obstructions. Likewise, 
all pressure gauges, indicating devices, 
alarms, and automatic shutdown 
switches would be checked and 
calibrated. Correct overall operation of 
the equipment would be verified. (See 
Amendment 28.) 

As evidenced by comments following 
the publication of the Interim Final Rule, 
clarification is needed to explain the 
various tolerance limits placed on the 
equipment concerning the allowable 
change in component ratio. DOE is 
proposing that equipment or each model 
type be able to satisfy the test in 
paragraph S 456.810(g) to within ±5 
percent tolerance of the manufacturer's 
prescribed ratio. We are also proposing 
that equipment automatically shutdown 
anytime there is a ±20 percent change 
in the component ratio during 
installation. The discrepancy between 
these two tolerances (5 and 20 percent) 
is not critical because two separate 
situations are involved. The first 
requirement (± 5 percent) is a guideline 
to ensure that each model type of 
equipment sold to installers is 
manufactured with the designed 
capability of consistently producing 
foam with the correct component ratio. 
The actual tolerance is determined 
directly by measuring the quantity of 
each component at the beginning and 
end of the test. The second requirement 
(± 20 percent) provides a broader limit 
than the first which results in greater 
equipment stability during an 
installation. Since the foam's component 
ratio cannot be checked on a continuous 
basis while being installed, equipment 
manufacturers have relied on a ratio of 
component pressures for and indication 
of component ratio. Since the ratio is 
determined indirectly, a broader 


tolerance limit is justified. Nevertheless. 
DOE feels that this 20 percenl tolerance 
as indicated by the pressure device 
ensures a sufficient level of quality for 
the foam. Further, it reduces the 
possibility oT causing needless and 
frequent shutdowns due to expected 
fluctuations in component pressures 
during installation. 

III. Regulatory Analysis and Urban 
Impact Assessment 

The President by Executive Order 
12044 has directed agencies of the 
executive branch to conduct a 
Regulatory Analysis of regulations 
which they prepared that are likely to 
have a major economic impact. In 
accordance with OMB Circular A-115, 
an Urban Community Impact 
Assessment should be prepared when 
the Proposed Rule is a major policy and 
program initiative. This assessment 
should be incorporated into the 
Regulatory Analysis. 

DOE determined that the Residential 
Conservation Service program, 
authorized under Title II. Part 1 of the 
National Energy Conservation Policy 
Act. was a major action which required 
preparation of Regulatory Analysis and 
an Urban and Community Impact 
Assessment. Consequently, the 
Department prepared the two analyses 
in draft in conjunction with the Final 
Rule which was published November 7, 
1979 (44 FR 64602). The final Regulatory 
Analysis, which incorporates the final 
Urban and Community Impact 
Assessment, include analysis of the 
Interim Final Rule and the amendments 
proposed herein. 

A single copy of the Final Regulatory 
Analysis may be obtained by writing: 
Mr. James R. Tanck. Director. Building 
Conservation Services Division, 
Department of Energy. Conservation 
and Solar Energy. 1000 Independence 
Avenue, S.W., Room GH-068, 
Washington, D.C. 20585. 

While this Regulatory Analysis 
addresses most of the issues required to 
be addressed by the Regulatory 
Flexibility Act of 198a DOE has 
determined that the requirements of that 
Act do not apply to this proposed rule, 
because the number of small businesses 
that may be significantly affected is not 
substantial. 

IV. Environment Impact Statement 

In accordance with the requirements 
of the National Environmental Policy 
Act of 1969 (NEPA. 42 U.S.C. 4321 et 
&eq„) DOE prepared an Environmental 
Impact Statement for tho entire 
Residential Conservation Serv ice 
Program. The subject matter of this 
rulemaking was evaluated in the 
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programmatic Environmental Impact 
Statement (DOE/E1S-0050) and was 
published in the Federal Register on 
November 7.1979 (44 FR 64002). A copy 
may be obtained by writing: Mr. fames 
R Tanck, Director. Building 
Conservation Services Division. 
Conservation and Solar Energy. 1000 
Independence Avenue. S.W.. Room GH- 
068, Washington. D.C. 20585. 

V Consultation With Other Federal 

Agencies 

In preparing these proposal 
amendments, DOE consulted with 
representatives of the National Bureau 

of Standards. 

VI. Contractor Contributions to the 

Rulemaking 

The Institute of Agricultural Medicine 
and Environmental Health of the 
University of Iowa assisted in the 
development of the proposed 

amendments. 

VII. Comment and Hearing Procedures 

A Written Comments 

Interested persons are invited to 
participate in this rulemaking by 
submitting data, views, or arguments, 
with respect to the proposed procedures, 
requirements and criteria. Comments 
should be submitted to the addresses 
indicated in the addresses section of this 
preamble and should be identified on 
the envelope and on the documents 
submitted to DOE with the designation 
Residential Conservation Service 
Program. (Docket No. CAS-RM-79- 
101)." Fifteen copies should be 
submitted. All written comments must 
be received by 60 days from date of 
publication 4:30 p.m. e.s.t., to ensure 
consideration. 

All written comments received on the 
Proposed Rule will be available for 
public inspection in the DOE Reading 
Room. Room IE-190. Forrestal Building. 
H)00 Independence Avenue. S.W., 
Washington, D.C.. between the hours of 
8:00 a m., and 4:00 p.m., Monday through 
Friday. Any information of data 
considered by the person furnishing it to 
be confidential must be so identified 
and one copy submitted in writing. DOE 
reserves the right to determine the 
confidential status of the information of 
data and treat it according to its 
determination. 

Hearing Procedure 

The time and place of the public 
hearing are indicated in the date and 
addresses section of this preamble. DOE 
invites any person who has an interest 
*n the proposed rulemaking issued 
today, or who is representative of a 


group of class of persons that has an 
interest in the proposed rulemaking, to 
make a written request for an 
opportunity to make an oral 
presentation. Such a request should be 
directed to the address indicated in the 
addresses section of this preamble, and 
must be received before 4:30 p.m., on 
February 11,1981. 

Such a request may be hand delivered 
to Room 1F-085,1000 Independence 
Avenue, S.W.. Washington. D.C. 20585. 
between the hours 8:00 a.m.. and 4:30 
p.m.. Monday through Friday. A request 
should be labeled both on the document 
and on the envelope "Residential 
Conservation Service Program", Docket 
No. CAS-RM-79.101. 

The person making the request should 
briefly describe the interest concerned; 
if appropriate, state why he or she is a 
proper representative of a group or class 
of persons that has such an interest; and 
give a concise summary of the proposed 
oral presentation and a telephone 
number where she or he may be 
contacted during the day. 

Each person who. in DOE's judgment, 
proposes to present relevant material 
and information shall be selected to be 
heard and shall be notified by DOE of 
his or her participation before 4:30 p.m., 
on February 17.1981. 

Persons selected to appear at the 
hearing should bring 15 copies of his or 
her statement to the hearing site. 

The hearing will begin at 9:00 a.m., 
e.s.t, on February 20,1981, Room 2105, 
2000 M Street N.W., Washington. D.C. 

C Conduct of Hearing 

DOE reserves the right to arrange the 
schedule of presentations to be heard 
and to establish the procedures 
governing the conduct of the hearing. 
The length of each presentation may be 
Limited, based on the number of persons 
requesting to be heard. A DOE official 
will be designated as presiding officer to 
chair tfie hearing. Questions may be 
asked only by those conducting the 
hearing, and there will be no cross- 
examination of persons presenting 
statements. 

Any participant who wishes to ask a 
question at the hearing may submit the 
question, in writing, at the registration 
desk. The presiding officer will 
determine whether the question is 
relevant, and whether the time 
limitations permit it to be presented for 
answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer. 

A transcript of the hearing will be 
made, and the entire record of the 
hearing, including the transcripts, will 


be retained by DOE and made available 
for inspection at the DOE Freedom of 
Information Reading Room, Room 1E- 
190. Forrestal Building, 1000 
independence Avenue. S.W., 
Washington. D.C. 20585. between the 
hours of 8.00 a.m.. and 400 p.m., 

Monday through Friday. Any person 
may purchase a copy of the transcript 
from the reporter. 

Authority: Part l of Title 11 of the National 
Energy Conservation Policy Act. Pub. L. 95- 
619.92 Slat 3206 et seq as amended by Title 
V. Subtitle B of the Energy Security Act, Pub. 
L 96-294. 94 Stat. 611 et seq.; Department of 
Energy Act. Pub. L 95-619. 91 Stat. 565 et 
seq., 42 U.S.C. 7101 et seq . 

In consideration of the foregoing, the 
Department of Energy proposes to 
amend Title 10, Chapter II. Part 456 of 
the Code of Federal Regulations, as set 
forth below. 

Issued in Washington. D.C, January 19. 
1961. 

T. E. Stelson, 

Assistant Secretary, Conservation and So/ar 
Energy. 

Title 10. Chapter II. Part 458 of the 
Code of Federal Regulations is amended 
as follows: 

A. Primary Proposals 

5 456.810 (Amended) 

1. On page 64793. second column, after 
5 456.810(b)(6). insert a new paragraph 
(7) to read as follows and renumber the 
subsequent paragraphs: (7) "Accredited 
Laboratory" means a laboratory whose 
ability to perform certain te9t methods 
on thermal insulation materials has been 
approved by the U.S. Department of 
Commerce under the National Voluntary 
Laboratory Accreditation Program 
(NVLAP). 

2. On page 63793, second column, 

9 456.810(b). after the definition of 
"ASTM D257-76" insert a new 
paragraph as follows: (14) "ASTM 
D1045-72" means ASTM Standard 
Method of Sampling and Testing 
Plasticizers Used in Plastics. 

3. On page 63793, second column, 

5 458.810(b), after the definition of 
"ASTM Dl622-63" insert a new 
paragraph as follows: (16) "ASTM 
D2393-72" means ASTM Standard Test 
Method for Viscosity of Epoxy Resins 
and Related Components. 

4. On page 63793. third column, 

5 456.810(d)(6) delete paragraph (d)(6) 
and insert in lieu thereof a new 
paragraph (d)(6) as follows: (6) 
Extractable me thy lot and aldehyde 
content . (i) The extractable methylol 
and aldehyde content of the resin 
(including formaldehyde) used in U-F 
foam insulation shall be determined in 
accordance with the procedure in 
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paragraph (0(7). The percent by weight, 
however, shall not exceed 0.5 percent. 
Values determined by manufacturers 
shall be submitted as part of the annual 
laboratory retesting program The 
laboratory shall ensure that the 
percentage by weight of the test samples 
is within ±10 percent of the 
manufacturer's specification, (ii) The 
extractable methylol and aldehyde 
content of the fresh foam (including 
formaldehyde) shall not exceed 0.3 
percent by weight when tested as 
specified in paragraph (f)(8). 

5. On page 63793. third column, after 
paragraph (d)(6) insert new paragraphs 
(d)(7), (d)(8) and (d)(9) as follows and 
renumber existing paragraphs (d) (7) 
thru (13) accordingly: (7) Viscosity. The 
viscosity of U-F foam resin shall be 
determined by the manufacturer in 
accordance with ASTM D2393-72. The 
manufacturer shall then submit this 
value to the laboratory conducting the 
manufacturer's annual retesting program 
and also to all qualified installers. The 
laboratory shall ensure that the sample 
being tested is within ±10 percent of the 
manufacturer’s specified viscosity. 

(8) Specific Gravity . The specific 
gravity of U-F foam resin shall be 
determined in accordance with section 
12 and 13 of ASTM D1045-72 by the 
manufacturer. The manufacturer shall 
then submit this value to the laboratory 
conducting the manufacturer's annual 
retesting program and also to all 
qualified installers. The laboratory shall 
ensure that the sample being tested is 
within ±10 percent of the 
manufacturer's specific gravity. (9) pH. 
The pH of U-F foam resin shall be 
determined by the manufacturers using 
a standard laboratory pH metf?r 
calibrated with standard buffer solution 
of 7.0 before each determination. The 
manufacturers shall then submit this 
value to the laboratory conducting the 
manufacturer's annual retesting 
program, and also to all qualified 
installers. The laboratory shall then 
ensure that the sample being tested is 
within ± 10 percent of the 
manufacturer's specified value. 

6. On page 63794. third column. 

§ 456.810(d)(13||iii), delete the last 
sentence of paragraph (13)(iii) and insert 
in lieu thereof the following: During the 
on-sitc inspection, the manufacturer 
shall ensure proper functioning of the 
installer's equipment. 

7. On page 63794. third column. 

5 456.810(d)(13)(iv), insert after the first 
occurrence of the word "equipment'* the 
words •‘model type"; and delete in the 
first sentence "the equipment 
manufacturer" and insert in lieu thereof 
"an paragraphs (d)(7). (d)(8) and |d|(9} 
as follows and renumber existing 


paragraphs (d) (7) thru (13) accordingly: 
(7) Viscosity . The viscosity of U-F foam 
resin shall be determined by the 
manufacturer in accordance with ASTM 
D2396-72. The manufacturer shall then 
submit this value to the laboratory 
conducting the manufacturer's annual 
retesting program and also to all 
qualified installers. The laboratory shall 
ensure that the sample being tested is 
within ±10 percent of the 
manufacturer's specified viscosity. (8) 
Specific Gravity. The specific gravity of 
U-F foam resin shall be determined in 
accordance with section 12 and 13 of 
ASTM Dl045-72 by the manufacturer. 
The manufacturer shall then submit this 
value to the laboratory conducting the 
manufacturer’s annual retesting program 
and also to all qualified installers. The 
laboratory shall ensure that the sample 
being tested is within ±10 percent of the 
manufacturer's specific gravity. [9) pH. 
The pH of U-F foam resin shall be 
determined by the manufacturers using 
a standard laboratory pH meter 
calibrated with standard buffer solution 
of 7.0 before each determination. The 
manufacturers shall then submit this 
value to the laboratory conducting the 
manufacturer's annual retesting program 
and also to all qualified installers. The 
laboratory shall then ensure that the 
sample being tested is within ±10 
percent of the manufacturer's specified 
value. 

6. On page 63794, third column. 

} 456.810(d|(13)(iii), delete the last 
sentence of paragraph (13)(iii) and insert 
in lieu thereof the following: During the 
on-site inspection, the manufacturer 
shall ensure proper functioning of the 
installer's equipment. 

7. On page 63794. third column. 

$ 456.610(d)(l3)(iv), insert after the first 
occurrence of the word "equipment" the 
words "model type": and delete in the 
first sentence "the equipment 
manufacturer" and insert in lieu thereof 
"on accredited laboratory." 

8. On page 63794. third column, 
following 1 456.810(d)(13), insert a new 
paragraph as follows: (14) Storage 
Requirements. All U-F foam 
components shall be stored in a 
conditioned space which does not 
exceed 26‘C (80’F) during all phases of 
manufacture and storage. 

9. On page 63794. third column. 

§ 456.810. remove paragraph (e) and 
insert in lieu thereof a new paragraph 
(e| as follows: 

|e| Laboratory testing. To ensure 
compliance with these standards, the 
manufacturer shall have a continuing 
annual program of retesting by on 
independent accredited laboratory, 
except that in the event that there ore no 
independent accredited laboratories to 


S erform a particular test, the test shall 
e performed by an independent 
laboratory. Laboratory testing must 
include all the material test methods 
specified in paragraph (0* The test 
values obtained by the manufacturer 
using the test procedures described in 
paragraph (d)(6). (d)(7), (d)(8). and (d)(9) 
shall be supplied by the manufacturer to 
the testing laboratory prior to laboratory 
testing. Laboratory results must be 
available for examination by the 
Department of Energy upon request. 

10. On page 63800, third column. 

5 456.810(f)(7). remove the paragraph 
designation and replace with the 
following designation: (7) Test methods 
for extractable methylol and aldehyde 
content (including formaldehyde) of 
resin. Also, on page 63801. first column, 
revise the formula as follows: 

"Percentage extractable methylol and 
aldehyde - 3(A-B) D/C" 

11. On page 63801, first column. 
i 456.810(0(8). revise the first paragraph 
as follows: 

(8) Test method for extractable 
methylol and aldehyde content 
(including formaldehyde of fresh urea 
formaldehyde foam. The test shall be 
conducted on three foam specimens 
foamed at the manufacturer's 
recommended equipment setting taken 
from the same slab of foam and one 
blank. In addition, the same test shall be 
conducted on six additional foam 
specimens: three foamed at the lower 
tolerance limit of component ratio and 
three foamed at the upper tolerance 
limit of component ratio. These 
specimens shall be collected 15 minutes 
after foaming. Produce a cone of foam 
and allow it to set at ambient 
temperature and relative humidity for 15 
minutes, but not longer than 1 hour. 

Each of the procedures described below 
must be conducted within this time 
frame, at 2 weeks, and again at 56 days. 
Samples must be held at ambient 
laboratory conditions of 24 ± 5*C 
(75 ± 10*F) and 50 t 10 percent rh in an 
uncovered beaker. Slice off the exterior 
surfaces and cut three samples for each 
of the test measuring about 
50 x 50 * 75mm (2x2*3 in.) each 
weighing approximately 8 to 10 grams. 

• # • • • 

12. On page 63801, second column. 

§ 456.810(0(8)1 vii) revise the formula as 
follows and remove the phrase . • the 
three and insert the word "all in 

lieu thereof: 

"Percentage extractable methylol and 
aldehyde •• ~ 3.003 |A-B) D/C" 

13. On page 8380t, add a footnote to 
the formula set forth in 
5 456.810(0(8)!vii) to read as follows: 
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• * The percentage of free aldehydes is 
calculated as the equivalent 
concentration of formaldehyde. The 
presence of higher molecular weight 
aldehydes in the foam would yield a 
value which is greater than the 
concentration of formaldehyde. 

14. On page 63801. third column 

5 456.810(g)(1). insert a new paragraph 
(g)(1) as follows and renumber 
subsequent paragraphs thereafter and 
insert a new sentence after the heading 
Testing Requirements as follows: 

(g) Equipment . (1) Equipment 
requirements . (i) Only equipment which 
has been recommended by the 
manufacturer for use with the 
manufacturer’s product shall be used. 

(ii) Only equipment which 
automatically recirculates and agitates 
resins and foaming agents continuously 
throughout the foaming process shall be 
used. 

(iii) Only equipment which uses 
compressed bottled gas (either air or 
nitrogen) shall be used. 

|iv) Only equipment which 
automatically shuts down within 10 
seconds of any drop in regulated gas 
pressure or when a 20 percent change in 
component ratios occurs shall be used. 

(2) Testing Requirements . The 
manufacturer shall have each model 
type of application equipment tested by 
an independent accredited laboratory 
(see { 456.810(e) for definition of 
accredited) and satisfactorily perform 
the test specified in paragraph (g)(2)(i)- 
(v) below. 

15. On page 63801. third column. 

i 456.810(g)( 1 )(i), amend the reference to 
paragraph (g)(2)(i) to read paragraph 

mm 

16. On page 63801. third column 

§ 456.810(g)(i)(ii). amend the reference 
to paragraph (g)(2)(i) to read paragraph 

l£)(3)ti). 

17. On page 63802. first column. 

5 456.810lg)(l)jiv). amend the reference 
*° P ar *graph (8l(2)(iii) to read paragraph 

lg)13)|iii). 

18 On page 63802, first column. 

5 456.aiO(gKi |(| V |. amend both 
references to paragraph (g)(2Hi) to read 
paragraph (gH3)(i). 

19 On page 63802, first column, 

* 456.810(g)(i)(iv) # remove "alarm or" in 
both occurrences. Also, in the last 
sentence insert "the" following "because 

20 On page 63802. first column. 

1456*10 (gJUllvl. amend the reference 
to read paragraph 

2T On page 63802. first column, 

5 4o6 8lo(g)(i)(v). amend the reference 
Utiniliv) to read paragraph 


22. On page 03802, first column, 

5 450.810(g)(2), amend the '*(2)" 
preceding the paragraph designated 
Equipment Testing Procedures to "(3)". 

23. On page 63802, first column. 

§ 456.810(g)(2)(i). remove the phrase 
"alarm or". 

24. On page 63802. second column. 

S 456 810(g)(2)(i)(E), remove the phrase 
"alarm or". 

25. On page 63802. second column. 

S 456.810(g)(2)(i)(E), amend the reference 
to paragraph (g)(2)(iii) to read paragraph 
(8)(3){iii). 

28. On page 83802. second column. 

5 450.81O(g)(2)(it), amend the reference 
to paragraph (g)(2)(i) to read paragraph 
(g!(3)(i). 

27. On page 63802. second column. 

{ 45B.8lO(g)(2)(ii). amend the reference 
to paragraph (g)(1)(v) to read paragraph 
(g)(2)(v). 

28. On page 63802. second column, 

S 456 810(g)(2). at the end of the 
paragraph insert a new paragraph as 
follows: 

(4) All equipment shall be inspected, 
refurbished and recalibrated to the 
original manufacturer's specifications by 
the manufacturer or other independent 
facility every 6 months. To satisfy this 
requirement the following roust be 
performed: 

(i) All component parts shall be 
thoroughly cleaned and inspected: 

(ii) All physical dimensions of the 
equipment will be renewed to the 
equipment manufacturer's 
specifications: 

(iii) All pressure gauges, indicating 
devices, alarms, and shutdown switches 
will be calibrated: 

(iv) Correct operation of the 
equipment shall be verified. 

§456.909 1 Amended I 

29. On page 63802, third column. 

§ 456.909(d)(7), remove paragraph (7) 
and insert in lieu therof a new 
paragraph as follows: (7) U-F foam 
components must be stored in a 
conditioned space which does not 
exceed 28 ,, C (80T). and in addition, all 
manufacturer's instructions for storage 
and for proper methods of disposal of 
old or unusable components must be 
followed. 

30. On page 63802. third column 

§ 456.909(f)(1). remove the period at the 
end of the sentence and insert in lieu 
thereof the following: and use only 
equipment of a model type which has 
been certified by an accredited 
laboratory. 

31. On page 63803. second column. 

§ 456.909(g)(5), add the following two 
paragraphs: 

(viiil Determine the pH of the U-F 
foam resin using a stnadard laboratory 


pH meter calibrated with a standard 
buffer solution of 7.0, Ensure that the pH 
is within ♦ 10 percent the 
manufacturer's specified value. Do not 
use resin which is not within this range. 

(ix| Determine the viscosity of the U-F 
foam resin In accordance with ASTM 
D2393-72 Ensure that the viscosity is 
within 1 10 percent of the 
manufacturer's specified value. Do not 
use resin which is not within this range. 

B. Alternative Proposals 

§456.105 1 Amended) 

1. Sections 456.105(f)(5H7) are revised 
to read as follows: 

§ 456.105 Definitions. 

• • • • • 

(f) Energy Conservation Measures . 

• • • • • 

(5) Ceiling Insulation . The terra 
"ceiling insulation" means a material, 
other than urea-formaldehyde foam 
insulation, primarily designed to resist 
heat flow which is installed between the 
conditioned area of a building and an 
unconditioned attic. Where the 
conditioned area of a building extends 
to the roof, the term "ceiling insulation" 
also applies to such material used 
between the underside and upperside of 
the roof. 

(6) Wall Insulation . The term "wall 
insulation" means a material, other than 
urea-formaldehyde foam insulation, 
primarily designed to resist heat flow 
which is installed within or on the walls 
between conditioned areas of a building 
and unconditioned areas of a building or 
the outside. 

(7) Floor Insulation. The term "floor 
insulation" means a material, other than 
urea-formaldehyde foam insulation, 
primarily designed to resist heat flow 
which is installed between the first level 
conditioned area of a building and an 
unconditioned basement, a crawl space, 
or the outside beneath it. Where the first 
level conditioned area of a building is on 
a ground level concrete slab, the term 
"door insulation" also means such 
material installed around the perimeter 
of or on the slab. In these case of mobile 
homes, the term "floor insulation" also 
means skirting to enclose the space 
between the building and the ground. 

§§456.810 and 456.909 (Removed and 
Reserved | 

2. Sections 456.810 and 456.909 are 
removed and indicated as reserved, 
ini Doc. ci-asn pim i-.vMn. *45 «■>) 

SILUMG COOC M5O~0t~M 
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10 CFR Part 456 
(Docket No.CAS-RM-81-1281 

Residential Conservation Service 
Program 

agency: Department of Energy. 
action: Notice of inquiry. 

summary: The Department of Energy 
has implemented the Residential 
Conservation (RCS) Program pursuant to 
Part 1 of Title II of the National Energy 
Conservation Policy Act (NECPA). Pub. 
L 95-619. 92 Stat 3206 et seq. t as 
amended by the Energy Security Act 
(ESA), Pub. L. 96-294. 94 Stat 611 et seq. 
The purpose of the program is to 
encourage the installation of energy 
conservation measures in existing 
houses by residential customers of 
larger gas and electric utilities and home 
heating suppliers. 

On November 7,1979. DOE issued a 
Final Rule for the RCS Program (44 FR 
64602). Additional rules were issued 
subsequently to amend portions of the 
Final Rule and to complete sections 
which were reserved in the Final Rule. 

This notice of inquiry is intended to 
solicit from the public suggestions for 
new energy conservation and renewable 
resource measures that might be added 
to the RCS Program. Criteria are set 
forth by which DOE plans to evaluate 
prospective measures and procedures 
for submission are delineated. 
date: Written responses must be 
received by May 27,1981. in order to 
ensure their consideration. 
addresses: For further information 
contact: 

Philip W. Thor, Buildings Conservation 
Service Division. Department of 
Energy, Room GH-068.1000 
Independence Avenue, S.W., 
Washington. D.C. 20585, (202) 252- 
9519. 

Laura Rockwood. Office of General 
Counsel. Department of Energy. Room 
6B-144.1000 Independence Avenue. 
S.W.. Washington. D.C. 20585, (202) 
252-1660. 

SUPPLEMENTARY INFORMATION: 

1. Introduction. 

IL Criteria. 

111. Response procedure. 

I. Introduction 

The Department of Energy (DOE) has 
implemented Part 456 of Chapter II of 
Title 10, Code of Federal Regulations, 
under the requirements of Title II. Part 1. 
of the National Energy Conservation 
Policy Act (NECPA). Pub. L. 95-619. as 
amended by the Energy Security Act 
(ESA). Pub. L. 96-294. Under Section 
(210)(11)(I) of NECPA. the Secretary has 


the authority to identify by rule 
residential energy conservation 
measures (which includes renewable 
resource measures) in addition to those 
enumerated in section 210 of NECPA. 
(See Appendix A for a list of the current 
RCS measures.) It is the purpose of this 
notice to solicit from the public ideas 
and suggestions for new residential 
energy conservation and renewable 
resource measures which might be 
added to the RCS Program when the 
second Program Announcement is sent 
to Customers in early 1983. DOE plans to 
use the criteria set forth in this notice to 
evaluate prospective measures. Any 
recommendation that a particular 
measure be included as an energy 
conservation or renewable measure 
should be submitted in the format 
explained below. 

Each of the prospective measures will 
be evaluated by DOE for inclusion as an 
energy conservation or renewable 
resource measure in the RCS Program. It 
is DOE's intention to issue a Notice of 
Proposed Rulemaking to add those 
measures which are deemed acceptable 
by DOE. Where necessary for safety 
and/or effectiveness. DOE will also 
propose material and/or installation 
standards for the measures it would 
propose to add. After public comment, 
DOE intends to issue a Final Rule 
adding measures and any needed 
standards in time for the next major 
distribution of RCS Program 
Announcements in early 1983. 

U. Criteria 

DOE plans to utilize the following 
criteria when evaluating any 
prospective energy conservation or 
renewable resource measure: 

(1) The measure's primary purpose 
should be the conservation of energy or 
the use of a renewable resource. 

(2) The measure should have the 
potential to save enough energy to pay 
for its purchase and installation in a 
substantia! portion of the residential 
buildings in at least one climate zone. 

(3) Although recommendations 
regarding measures that provide energy 
savings on a regional basis are 
encouraged, the measure should not 
increase consumption of nonronewable 
energy in houses in a substantial portion 
of the climate zone for which it is 
recommended. 

(4) The measure should be shown to 
have a significant energy savings 
potential for the Nation if installed in 
houses in which it is appropriate. 

(5) The measure should not involve 
switching from the use of one 
nonrenewable fuel to another. 

(6) Test data or acceptable methods of 
calculation should be provided to 


estimate the energy cost savings of the 
measure in individual houses. 

(7) The measure should not present a 
significant safety, fire, or health hazard 
when properly installed. When current 
practice is not adequate to ensure the 
safe and effective use of the measure, 
the measure should be subject to 
industry-wide material and installation 
standards, or be susceptible to having 
standards formulated. 

(8) The measure should not have an 
adverse environmental impact on the 
Nation or on the individual user when 
properly installed. 

(9) The measure should have 
standards for determining its 
applicability in various types of 
residential buildings or different climate 
zones. That is, if the measure is not 
equally useful and benefical to all 
houses throughout the Nation, there 
should be guidelines for determining 
when it ib applicable to a particular 
house or in a particular locality. 

(10) The measure should consist of a 
class of products defined by their 
function, such as "insulation” or 
"thermal doors". DOE will not consider 
the addition of specific products. 

III. Response Procedure 

All interested persons are invited to 
submit responses to DOE. Such 
correspondence should be mailed to: 

Carol Snipes, Conservation and Solar 
Energy. Department of Energy. Mail Stop 
6B-Q25. Room 1F-085, Docket Number 
CAS-RM-81 -128, Forrestal Building, 
1000 Independence Avenue. S.W„ 
Washington. D.C. 20585. 

Responses should be submitted in 
written form and should oddress ell of 
the criteria listed above. In addition, a 
detailed description of the measure 
should be included explaining its design, 
operation, and function as an energy 
conservation or renewable resource 
measure. All costs associated with ihe 
measure should be included, in 
particular, the initial purchase price, the 
installation cost (if not installed by the 
homeowner), and the cost of operation 
per year. The potential fuel savings for a 
typical house for the measure should be 
included, as well as all assumptions 
used to obtain the projected savings. 
Any claims made by a manufacturer are 
best substantiated by showing the 
detailed calculations and assumptions, 
or by having documented evidence from 
an independent facility such as a 
nationally recognized laboratory. 

Additional information should be 
included concerning the measure s use 
in the residential marketplace. In 
particular, the following information 
should be included: the expected of 
the measure as predicted by any life- 
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cycle studies, the availability of any 
material or installation standards, the 
availability of any operation or 
installation instructions, the availability 
for purchase by homeowners (i.e.. 
whether it is marketed nationwide or is 
a developing technology), and the 
availability of warranties on such 
products. 

The RCS regulations, 10 CFR Part 456. 
may provide helpful examples to 
responders of applicability criteria and 
material and installation standards 
appropriate for RCS measures. 

To assist DOE. responders also are 
requested to submit a summary data 
sheet with their response. The summary 
data sheet should include a brief 
statement on each of the following 
items: 

(1) The name of the measure and 
whether it conserves a nonrenewable 
energy resource or uses a renewable 

energy resource; 

(2) A brief description of the operation 

of the measure; 

(3) The cost of the measure, including 
the cost of installation and annual 

operation: 

(4) The projected fuel savings and 
assumptions upon which the projected 
fuel savings are based; 

(5) The expected life of the measure in 
number of years; 

(6) Any standards, proposed or 
finalized, for the measure or its 
installation, and a statement regarding 
availability of instructions for use or 
installation; 

(7) A statement regarding product 
availability and warranty availability; 

and 

(ft) The name, address and phone 
number of the person submitting the 
recommendation and the person to 
contact for further information. 

Any information or data considered 
by the person furnishing it to be 
confidential must be so identified and 
submitted in writing. DOE reserves the 
right to determine the confidential status 
of the information or data and to treat it 
according to its determination, pursuant 
to DOf-Ts regulations on confidentiality 
(10 CFR Part 1004). 

issued in Washington, D.C, January 19. 

19S1. 

T. L Sir Ison, 

Assistant Sec retary, Conservation and Solar 

Energy. 

APPENDIX A 

Die following list contains all of the 
present energy conservation and 
renewable resource measures 
incorporated in the RCS Program as 
Published at 44 FR 64602. November 7. 


Energy* Conservation Measures 

(1) caulking: 

(2) weatherstripping; 

(3) furnace efficiency modifications 
(including replacement furances or 
boilers of the same fuel type vent 
dampers and automatic intermittent 
ignition devices on gas-fired heating 
systems and replacement oil burners); 

(4) replacement central air 
conditioners; 

(5) ceiling insulation; 

(6) wall insulation; 

(7) floor insulation; 

(8) duct insulation; 

(9) pipe insulation; 

(10) water heater insulation; 

(11) storm windows; 

(12) thermal windows: 

(13) storm or thermal doors; 

(14) heat reflective and heat absorbing 
window or door material: 

(15) devices associated with electric 
load management techniques; and 

(16) clock thermostats. 

Renewable Resource Measures 

(1) solar domestic hot water heating 
systems; 

(2) active sotar space heating systems; 

(3) combined active solar space 
heating and solar domestic hot water 
system; 

(4) passive solar space heating and 
cooling systems including direct gain 
glazing systems indirect gain systems 
solaria/sunspace systems and window 
heat gain and/or less retardants; 

(5) wind energy devices; and 

(6) replacement solar swimming pool 
heaters. 

(PH Doc St-2573 FVlod t-2»-«l; MS mi) 
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10 CFR Part 456 
[Docket No. CAS-RM-80-123) 

Residential Conservation Service 
Program; Federal RCS Plan 

agency: Department of Energy. 

action: Notice of amended hearing 
schedule and public comment period. 

summary: This notice amends the 
hearing schedule and extends the public 
comment period for the proposed 
Federal Plan for the Residential 
Conservation Service Program (46 FR 
2522) as published in January 9.1981. 
The comment period has been extended 
from 45 to 60 days, and the hearings 
have been rescheduled for the end of 
February, concurrent with the public 
hearings on the proposed rule for the 
Commercial and Apartment 
Conservation Service (46 FR 4462). 
dates: Comments must be received by 
March 10,1981, 4:30 p m., e.s.t.. to ensure 


their consideration: public hearings 
February 19 and 20.1981. 9:00 a.m., 
Washington. D C.; February 26 and 27. 
1981. 9:00 a.m., Kansas City. Missouri; 
requests to speak must be received 
before 4:30 p.m. on February 5.1981. 
Washington, D.C.; and February 12.1981 
for Kansas City. Missouri. 
addresses: Comments and requests to 
speak at the Washington hearing should 
be addressed to Carol A. Snipes 
(Hearing Procedures), U.S. Department. 
Office Hearings and Dockets. Mail 
Station OB-025.1000 Independence 
Avenue, S.W.. Washington. D.C 20585, 
(202-252-9319). Comments and requests 
to speak at the Kansas City hearing 
should be addressed to Dottie Doll. DOE 
Regional Office. Region VU. 324 11th 
Street. Kansas City. Missouri 64106 (816- 
374-5533). Washington hearing will be 
held in Room 2105. 2000 M Street N.W.. 
Washington, D.C. 20036. Kansas City 
hearing will be held in Room 302. 

Federal Office Building, 911 Walnut 
Street. Kansas City. Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 
Elizabeth Pratt Residential 
Conservation Service Program. Office 
of Conservation and Solar Energy, 
Department of Energy. Room GH-068. 
1000 Independence Avenue, S.W.. 
Washington, D.C 20565. (202) 252- 
1649. 

Laura Rockwood, Official of General 
Counsel. Department of Energy. Room 
GB-128,1000 Independence Avenue. 
S.W.. Washington, D.C 20585. (202) 
252-0519. 

SUPPLEMENTARY INFORMATION: Each 
person who, in the Department of 
Energy’s judgment proposes to present 
relevant material and information shall 
be selected to be heard and shall be 
notified of his/her participation before 
4:30 p.m. on February 12 for the 
Washington. D.C. hearing; and before 
4:30 p.m. on February 19 for the Kansas 
City hearing. 

Issued in Washington. D.C, January 19, 
1981. 

T. E. Stetson. 

Assistant Secretary, Conservation andSo/ar 
Energy. 

|FR Doc. ru#d l-ami. S45 am) 

BILUNG COOC 6450-01-41 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

20 CFR Parts 675 and 676 

Comprehensive Employment and 
Training Act; Regulations Concerning 
Complaints, Investigations and 
Sanctions; Proposed Rulemaking 

agency: Employment and Training 
Administration, Labor. 
action: Proposed rules. 

summary: This document proposes 
revisions to the rules at 20 CFR Part 676, 
Subpart F, concerning complaints, 
investigations and sanctions under the 
Comprehensive Employment and 
Training Act (Pub. L 95-524). The 
purpose of this publication is to request 
comment on these proposed rules. 
dates: Comments on the proposed rules 
are due on or before March 30.1981. 
address: Comments should be 
addressed to the Assistant Secretary of 
Labor for Employment and Training. 

U.S. Department of Labor, 601 D Street 
NW.. Washington. D.C. 20213. Attention: 
Robert Anderson. Administrator, Office 
of Comprehensive Employment 
Development. 

FOR FURTHER INFORMATION CONTACT! 

Robert Anderson, Telephone (202) 376- 
6254. 

SOPPtEMENTARY INFORMATION: On May 

20.1980, final regulations at 20 CFR 
Parts 675-679 for programs under the 
Comprehensive Employment and 
Training Act (CETA) were published in 
the Federal Register (45 FR 33846). That 
publication did not include revisions to 
the regulations at 20 CFR Part 676, 
Subpart F, concerning complaints, 
investigations, and sanctions under 
CETA, and it was stated therein that a 
separate proposal for Subpart F would 
subsequently be published. 

This document constitutes the 
separate proposal for changes in the 
provisions of Subpart F. The Department 
considers these proposed changes 
necessary for the proper operation of 
complaint, investigation and hearing 
procedures under CETA. in addition to 
proposed substantive changes, this 
document contains editorial changes 
and corrections of typographical errors. 

In order to facilitate review and 
comment, the following provides a brief 
summary of each of the principal 
proposed changes: 

Section 676.81(d) is added to indicate 
that procedures for discrimination 
complaints and equal opportunity 
compliance reviews are set forth in 
9 676.86(g). 


Section 676.82(a) is revised to clarify 
that either the Inspector General, the 
Solicitor, the Regional Administrator for 
ETA or the Administrative Law Judge 
presiding over a hearing may disclose 
an informant's identity where such 
disclosure is warranted. 

Section 676.83(a)(1) is revised to 
clarify that the recipient's complaint 
procedure shall include complaints 
arising in connection with CETA 
programs operated by the recipient itself 
as well as by subrecipients. 

Section 676.83(a)(4) is revised to 
clarify that the one-year limitation on 
the filing of a complaint applies to 
complaints filed pursuant to 9 676.83. 

In the first sentence of 9 676.83(a)(5) 
the word "complaints" is substituted for 
"issues", and audit disallowance is 
given as an example of a complaint 
between a recipient and its subrecipient. 

Section 676.83(a)(7) is amended to 
clarify that a participant who selects the 
9 676.83 complaint procedure is not 
precluded from filing a complaint under 
9 676.84. Section 67683(a)(7) is also 
amended to clarify that a participant 
who files a section 676.84 complaint is 
not precluded from filing a complaint 
under 9 676.83, unless otherwise 
prohibited by state or local law or 
applicable collective bargaining 
agreement. Similar language has been 
added as a new 9 676.84(a)(2). 

In 9 676.83(c) the phrase "when 
requested" is deleted from the first 
sentence to clarify that the hearing 
follows the filing of the complaint 
without any further request by the 
complainant. 

Section 87683(c)(5) is amended to 
clarify that recipients and subrecipients 
shall cooperate in making available any 
persons under their control or employ to 
testify if the complainant requests that 
such persons testify. 

Section 67683(c)(9) is added to specify 
that the hearing procedure shall include 
a verbatim record of the proceeding. 

In the second sentence of 
9 67683(c)(10) (as renumbered) the word 
"statement" is substituted for 
"synopsis." 

Section 678 83(c)(ll) (as renumbered) 
is amended to specify that the recipient 
shall provide a final written decision by 
certified or registered mail, return 
receipt requested, within 60 days after 
the complaint is filed. 

In the heading for 9 676.84 the 
redundant phrase "or complaint" is 
deleted. 

In the first and second sentences of 
9 676.84(a) the redundant phrase "or 
complaint" is deleted. 

Section 676.84(b) is revised to clarify 
that the requirements therein concern 
grievance procedures. 


In 9 676.84(b)(2) the word "grievance" 
is substituted for "complaint" for 
consistency in terminology. 

In 9 676.84(b)(3) the phrase 
"disposition of the complaint" is 
changed to read "disposition of the 
grievance" and the phrase "within 60 
days of the filing of the complaint" Is 
changed to read "within 60 days of 
filing" for consistency in terminology 

Section 67684(b)(4) is revised to 
clarify that the right to file a complaint 
with the Grant Officer is limited to 
complaints alleging CETA violations. 

Section 67684(b)(5) is added to clarify 
that if no CETA violations are alleged 
the complainant may. upon notification 
of the disposition of the complaint, 
pursue other non-CETA remedies. 

In 9 87685(a) the word "grievance," 
which appears twice, is deleted to 
clarify that exhaustion of recipient level 
procedures is required whether the 
procedures are described as complaints, 
grievances or otherwise. 

In the third sentence of 9 676.86(a)(1) 
the phrase "in non-criminal matters" is 
added after "The final determination 
process". The phrases "non-crimin.il 
Investigation", "or lack of informal 
resolution," and "contained in section 
106(i) of the Act" are deleted. These 
changes are not substantive and are 
intended to simplify the language of the 
section. 

In 9 676.86(b) the heading "Contents 
of complaints" is changed to read 
"Complaints". 

The first sentence in 9 076.88(b)(1) (as 
renumbered) is revised to clarify that 
the place to file complaints is with the 
Grant Officer or. in the case of 
complaints alleging discrimination under 
section 132 of the Act, with the 
appropriate Regional Director, Office of 
Civil Rights. 

Section 67686(b)(l)(v) (as 
renumbered) is revised to elicit 
disclosure to the Grant Officer of related 
non-CETA proceedings, including the 
title or caption of the case. 

In the second sentence of 
9 676.86(b)(2) (as renumbered) 
pertaining to amendments to complaints, 
the phrase "or omissions" is deleted as 
redundant. 

Section 676.86(c) is amended to 
require the Grant Officer, upon receipt 
of a complaint, to issue a notice 
directing the recipient or subrecipient to 
forward a copy of the administrative 
file, including the hearing transcript, to 
the Grant Officer within 15 days of 
receipt of the notice. 

Section 67686(c) is amended to delete 
the interim time requirements for 
concluding the Grant Officer s 
investigation conducted pursuant to 
9 676.88(a). The phrase "within 60 days 
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after the filing of a complaint, or such 
additional time not to exceed 30 days as 
the Grant Officer may allow" is deleted 
to allow the Grant Officer more 
flexibility. The final determination must 
still be made within 120 days after the 
complaint is filed, except that the time 
may be extended with the written 
consent of all the parties. 

Section 676.86(0 is added to clarify 
that if the Grant Officer or another 
employee of ETA takes an action under 
CETA. of fails to take an action required 
under CETA, any adversely affected 
party may file a complaint with the 
Grant Officer, or with the Assistant 
Secretary if the complaint is against 
ETA generally. The complaint shall be 
investigated and a final determination 
issued, with a right to request a hearing. 
These procedures may be utilized only 
insofar os the other procedures set forth 
in Subpart F are inapplicable. 

Section 076,88(g). concerning 
discrimination complaints, is added. 

Pursuant to Order 8-80 signed by the 
Secretary of Labor on October 28,1980 
(45 FR 74115. November 7,1980). an 
Office of Civil Rights (OCR) was 
established in the Office of the 
Secretary and was delegated authority 
for enforcing Section 132 of CETA and 
other nondiscrimination requirements 
applicable to CETA and other programs 
receiving financial assistance from DOL 
Specifically, OCR has authority to 
conduct pre- and posLaward 
compliance reviews and complaint 
investigations and to issue 
determinations and conduct 
negotiations in connection therewith, 
including application, where necessary, 
of appropriate remedies und sanctions 
(45 FR 74115.18(3)). 

To further implement this authority 
with respect to CETA programs, the new 
i 076.86(g) provides that CETA 
discrimination complaints at the federal 
level will be investigated by the 
appropriate Regional Office of Civil 
Rights, with initial and final 
doierminations of such complaints, and 
determinations of whether CETA 
recipients are in compliance with their 
equal opportunity obligations to be 
made by the Regional OCR Director 
rather than by the Grant Officer. 

A so. since the present 29 CFR Part 31 
predated and is inconsistent with a 
number of provisions in the 1978 CETA 
^authorization (e^.. section 106), as a 
practical matter CETA procedures have 
oecn used increasingly for processing 
iscrirnination complaints at the federal 
evel. To avoid confusion and possible 
^rogation of CETA complainants' 
k rights (e*. with respect to the 
Availability of Administrative Low Judge 
hearings), § 676.86(b)(9), which refers to 


the existing 29 CFR Part 31 procedure, is 
deleted In this proposal. New 
S§ 676.81(d) and 676.86(g) are added to 
provide for use of CETA procedures for 
processing discrimination complaints 
and conducting EO compliance reviews 
on an interim basis unt il co mprehensive 
regulations revising 29 CFR Part 31 are 
published as a final rule. 

Also, in addition, to race, color, 
religion, sex. national origin, age and 
handicap, citizenship is included in the 
proposed $ 676.81(g)(1) as a prohibited 
basis of discrimination in the case of 
CETA participants. This provision 
simply tracks section 132(e) of the CETA 
statute. Reference to discrimination is 
on the basis of citizenship was 
inadvertently omitted from the current 
Subpart F regulations. 

In i 676.87(a)(2), pertaining to the 
issuance of subpoenas, the udjective 
"investigational" is deleted, and the 
phrase "by the assigned Administrative 
Law Judge" is added at the end of the 
sentence for clarity. 

In i 678.87(a)(3) the adjective 
"investigational" is deleted, and the 
language at the end of the second 
sentence, which specifics that the 
Administrative Law Judge may direct 
the office which issued a subpoena to 
establish a new return date, is deleted. 

Section 676.88(a) is revised to indicate 
that the Grant Officer's initial 
determination shall be made upon the 
conclusion of a review of the entire 
administrative record of an investigation 
pursuant to $ 676.86. 

Section 676.88(a)(1) is revised to 
indicate that the determination may 
conclude that, bas ed up on the entire 
record, there is no CETA violation. 

Section 670.88(b)(1) (as renumbered)* 
is revised to clarify that the 
requirements concerning the contents of 
initial determinations are applicable in 
the event the Grant Officer finds 
substantial evidence to support the 
allegation of a violation. In addition, the 
section is revised to clarify that the 
statement of the basis of the conclusion 
shall include factual findings and 
conclusions, to specify the manner in 
which interest costs will be assessed, 
and to indicate that recipients and 
subrecipients are included among the 
interested parties who should be 
notified of the opportunity for informal 
resolution. 

Section 676.88(b)(2) (as renumbered) 
is amended to specify the contents of 
the initial determination where the 
Grant Officer makes a finding of no 
CETA violation. Such initial 
determination shall include notice of the 
opportunity to submit additional 
information within 10 days of receipt of 
the notice. If the information submitted 


indicates there is substantial evidence 
to support the allegation, the Grant 
Officer shall, after appropriate review, 
issue a new initial determination. 

Section 678.88(e) is revised to clarify 
that the 120 day period for issuing a 
final determination may be extended 
with the written consent of all parties, to 
specify that the 120 day period shall run 
from the Grant Officer's issuance of an 
initial audit determination in audit 
proceedings, and to specify that the 
Grant Officer's final determination shall 
list any modifications to the findings 
and conclusions in the initial 
determination. Language is added to 
indicate that where the Grant Officer 
determines there are no CETA 
violations but that there are disputed 
questions of fact, a hearing before an 
Administrative Law Judge shall be 
offered pursuant to $ 676.88(f). 

Section 676.88(f) is amended to 
provide that the opportunity to request a 
hearing does not apply to a Grant 
Officer's final determination dismissing 
the complaint where the Grant Officer 
finds that no CETA violations are stated 
or that there are no disputed questions 
of fact. Language is also added to 
provide that complainants may request 
a hearing after the expiration of 120 
days following the filing of a complaint 
upon which no extensions for the 
issuance of a final determination have 
been mutually agreed. In the third 
sentence of $ 676.88(0. for clarity, the 
word "issues" is substituted for 
"provisions", and in the third and fourth 
sentences the word "review" is 
substituted for "hearing". In addition, 
language is added to clarify that only 
alleged CETA violations raised during 
the recipient level proceeding or, in the 
case of alleged violations of recipient 
level procedures, at the Grant Officer 
level, are subject to review. 

Section 670.88(g)(1) (as renumbered) is 
amended to require the Chief 
Administrative Law Judge to notify the 
appropriate Regional Solicitor's Office 
that a request for hearing has been filed. 

Section 676.88(g)(2) (as renumbered) is 
amended to specify those items that 
must be included in the administrative 
file, to require the Grant Officer to 
transmit copies of the administrative file 
to the appropriate Regional Solicitor and 
to each party, and to specify that the 
notice of intent to participate must be 
filed within 30 days of receipt of the 
Administrative Law Judge's notice of the 
request for hearing. 

Section 676.88(h) is amended to 
indicate that the recipient (and 
subrecipient if applicable) shall be a 
party to ail proceedings involving its 
grants. Language is also added to make 
clear that attorneys employed by the 









9010 


Federal Register / Vol. 40. No. 17 / Tuesday, January 27, 1981 / Proposed Rules 


Solicitor 8 Office shall be served with all 
papers and may appear on behalf of the 
Grant Officer 

In { 676.88(1) the redundant phrase* 
"Whenever not otherwise eligible for a 
hearing." is deleted. 

Section 676.89(a) is revised to 
emphasize that the Administrative Law 
judge shall be guided to the extent 
practicable by the provisions of the 
Federal Rules of Civil Procedures 
governing motions. 

Section 676.89(b) is amended to 
indicate that papers required to be 
served on a party shall be Tiled with the 
Office of Administrative Law Judges and 
shall contain certain proof of service on 
the parties of record. 

Section 676.89(c)(2) is amended to 
indicate that hearings may not be 
consolidated where consolidation will 
result in undue delay or prejudice to any 
party. 

In the first sentence of § 676.89(e) the 
words "shall apply" are substituted for 
"may be made applicable." 

Section 676.89(0(1 )(ii) is revised to 
clarify that prehearing procedures 
should generally be limited to complex 
cases and that one of the purposes of 
the prehearing conference is to attempt 
to stipulate to undisputed facts and set 
forth the issues to be decided. 

In the first sentence of § 676.89(0(2)1 ii) 
the words "may issue" are substituted 
for "shall make.” 

Section 678.90(a) is amended to 
indicate that in fixing the time and place 
of hearings, due regard shall be given to 
the convenience of counsel for the 
parties, if any. 

Section 676.90(b) relating to burden of 
proof is replaced by a section which sets 
forth the standard of review applicable 
to hearings arising from the CETA 
complaint system. 

Section 676.90(c) is amended to 
indicate that the administrative file 
submitted by the Grant Officer shall be 
part of the record before the 
Administrative Law Judge, subject to 
objection by any party. Language is also 
added to clarify that a transcript of the 
hearings shall be made available to the 
parties. 

Section 676.90(d) allowing conforming 
amendments at the hearing has been 
deleted since it was inconsistent with 
the requirements in these regulations for 
exhaustion of recipient and Grant 
Officer level procedures. 

Sections 676.90 (e) and (f) are 
renumbered (d) and (e). Section 676.90(f) 
(as renumbered) is revised to clarify that 
if a party fails to appear at a hearing, 
the Administrative Law Judge may 
nevertheless hear the remaining parties. 

Section 676.91(a) is revised to indicate 
that the Administrative Law Judge shall 


decide the necessity of post hearing 
briefs. 

Section 678.91(c) is revised to clarify 
that corrective actions may include 
reinstatement or backpay, or both. 

Section 676.91(c) is revised to clarify 
that the Grant Officer shall have sole 
authority to waive disallowed costs 
under 5 676.88(c) and thal the Secretary' 
has the sole authority to exercise 
discretionary authority under sections 
106(d)(2) and 121(o)(2)(C) of the Act 

Section 676.91(d) is revised to clarify 
that where funds otherwise payable 
under the Act are ordered withheld, the 
recipient must maintain the original 
level of program services. 

Section 676.91(f) is revised to clarify 
that the decision of the Administrative 
Law Judge will become final agency 
action unless, within 30 days, the 
Secretary files an order with the Office 
of Administrative Law Judges staying 
the decision pending a review on the 
merits. 

Section 676.92(a) is amended to 
indicate that the Grant Officer's final 
determination dismissing the complaint 
constitutes final agency action unless 
the Grant Officer determines that there 
are disputed questions of fact in which 
case the opportunity for a hearing must 
be provided 

Section 676.92(b) is revised to clarify 
that judicial review must be requested 
not later than 60 days after receipt of the 
Crant Officer's dismissal or the decision 
of the Secretary. 

Section 676.92(c) is added to indicate 
that the Office of Administrative Law 
Judges shall maintain and transmit to 
the appropriate U.S. Court of Appeals 
the record of the proceedings where an 
appeal is filed, except that where the 
Grant Officer dismisses the complaint 
pursuant to { 670.88(e), the Grant Officer 
shall transmit the record. 

Regulatory Impact 

The financial and other impact of this 
regulation is less than specified in DOL 
criteria for determining when a 
regulotory analysis should be made (see 
44 FR 5576. January 28.1979). Therefore, 
the preparation of a regulatory analysis 
is not required for this regulation. Also, 
the Secretary has certified pursuant to 5 
U.S.C. 605(b) that the amendments in 
this document will not have a significant 
economic impact on a substantial 
number of small business entities 
because the regulations are primarily 
related to the performance of federal 
grant obligations by State and local 
governments and private non-profit 
agencies who are the main recipients of 


CETA funds. 1 To the extent that private 
businesses employ CETA participants 
they are affected by the requirement 
that employers must operate a grievance 
mechanism for their employees under 
5 676.84. However, under $ 676.84(a)(1). 
employers who arc recipients or 
subrecipients need not establish new 
grievance mechanisms but may use 
existing prime sponsor procedures. 

The program for which these 
amendments are proposed is listed in 
the Catalog of Federal Domestic 
Assistance as No. 17.232 
"Comprehensive Employment and 
Training Programs." 

Accordingly, it is proposed to amend 
Part 875 and Part 676, Subpart F, of Title 
20 of the Code of Federal Regulations 
by: 

PART 675—INTRODUCTION TO THE 
REGULATIONS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 

§675.3 (Amended) 

1. Amending the table of contents for 
Part 676, Subpart F, in § 675.3. Table of 
Contents for Regulations Under CETA, 
as follows: 

PART 676-GENERAL PROVISIONS 
GOVERNING PROGRAMS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 
• • • • • 

Subpart F—Complaints, Investigations and 
Sanctions 

See 

676.81 Scope and purpose. 

670.62 Protection of informants. 

676.63 Complaint and hearing procedures at 
the recipient level. 

676.84 Grievance procedures at employer 
level 

076.85 Exhaustion of recipient level 
procedure. 

676.66 Complaints and investigation at the 
Federal level 

676.67 Subpoenas. 

670.88 Initial end final determination: 
request for hearing at the Federal level 

676.89 Rules of procedure. 

676.90 Hearings. 

670.91 Post-hearing procedures 

676.92 Final action: judicial review, 

676.93 Other authority. 

2. Amending Part 676 by revising the 
Table of Contents entry for Subpart P to 
read as follows: 

PART 676—GENERAL PROVISIONS 
GOVERNING PROGRAMS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 


• A letter of certification is filed with the origrnsl 
document. 
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Subpart F—Complaints, Investigations and 

Sanctions 

Src 

07681 Scope and purpose. 

07682 Protection of informant*. 

678J&3 Complaint and hearing procedures at 
the recipient level. 

676 84 Grievance procedures at employer 

leva) 

076 flo Exhaustion of recipient level 

procedure. 

676188 Complaints and investigation and the 
Federal level. 

6T&87 Subpoenas. 

67688 Initial and final determination: 

request for hearing at the Federal level. 
676 89 Rules of procedure. 

676.90 Hearings 

670.91 Pi>et hearing procedures. • 

67692 Pma) action: judicial review. 

67693 Other authority. 


Subpart F—Complaints, Investigations, 

and Sanctions 

§ 676.8 1 Scope and Purpose. 

(a) General. This subpart establishes 
the procedures to receive, investigate 
and resolve complaints, and conduct 
hearings to adjudicate disputes under 
the Act. It governs grievance procedures 
at the recipient or subrecipient level the 
receipt and investigation of complaints 
at the Federal level, the procedures for 
resolving audit disputes or resolving 
investigative findings, the rules of 
practice for adjudicative hearings, and 
the rendering of decisions pursuant to 
the Act. judicial review of final action of 
the Department after opportunity for an 
administrative hearing has been 
exclusively established in Ihe United 
States Courts of Appeals for the circuits 
in which the affected parties reside or 
transact business. 

|b) Initiation of investigations. CETA 
investigations may be initiated upon the 
request of any person or organization or 
by the Department on its own initiative. 

(c) Non CET A remedies. Whenever 
sny person, organization or agency 
believes that a recipient or subrecipient 
has engaged in conduct that violates the 
Act and that such conduct also violates 
Federal or a State constitution, a 
federal statute other than CETA. or a 
or local law. that person, 
organization or agency may, with 
respect to the non-CETA cause of 
ai -bon. institute a civil action or pursue 
other remedies authorized under other 
' r •' State, or local law against the 
recipient or subrecipient without first 
Rusting the remedies in this subpurt. 
or example. if a subrecipient believes 
^ a prime sponsor has breoched the 
ogrant agreement between the prime 
nml * l9e ^ *he subrecipient may 
W *' u,e a civil action for breach of 


contract in a state court if so authorized 
by State law. Nothing in the Act. this 
paragraph, nor any olher provision in 
Parts 675-895 of this Chapter shall: 

(1) Allow any person or organization 
to join or sue the Secretary with respect 
to his or her responsibilities under 
CETA except after exhausting the 
remedies in this subpart. 

(2) Allow any person or organization 
to Hie a suit which alleges a violation of 
CETA or these regulations without first 
exhausting the administrative remedies 
described in this subpart, or 

(3) Be construed to create a private 
right of action with respect to alleged 
violations of CETA or the regulations, 
(sec. 106(1) and 132(d).) 

(d) Procedures for discrimination 
complaints and equal opportunity 
compliance reviews are set forth in 
{ 676.86(g). 

$ 676.82 Protection of Informants. 

(a) Informants. Where possible the 
identity of any person who has 
furnished information relating to. or 
assisted in an investigation of a possible 
violation of the Act will be held in 
confidence. Where disclosure of the 
penron'B identity is essential to assure a 
fair determination of the issues, or 
where necessary to effectively 
accomplish responsibilities under the 
Act. either the Inspector General, the 
Solicitor, the Regional Administrator for 
C.E.T.A. or the Administrative Law 
Judge presiding over a hearing in which 
the matter arises, may disclose such 
identity upon such conditions as will 
promote the continued receipt of 
confidential information by the 
Department and effectuate the 
protections and policies stated in 
paragraph (b) of this section. 

(b) Discriminatory discharge 
prohibited. No person, organization or 
agency may discharge, or in any other 
manner discriminate or retaliate against 
any person, or deny to any person a 
benefit to which that person is entitled 
under the provisions of the Act or the 
regulations in Parts 675-895 of this 
Chapter because such person has filed 
any complaint, instituted or caused to be 
instituted any proceeding under or 
related to the Act, has testified or is 
about to testify in any such proceeding 
or investigation, or has provided 
information or assisted in an 
investigation (sec. 106(f)(1)). 

§ 676.63 Complaint and hearing 
procedures at the recipient level. 

(a) Policy . (1) Each recipient shall 
establish und maintain a procedure for 
resolving any complaint alleging a 
violation of the Act. regulations, grant or 
other agreements under the Act. 


including any complaint arising in 
connection with the CETA programs 
operated by the recipient or its 
subrecipients. Such complaint 
procedures must meet Ihe requirements 
of this section. The complaint procedure 
shall provide for final resolution of 
complaints within 60 days after filing 
the complaint. Where existing 
complaints or grievance procedures 
* include the elements set forth in this 
section, recipients may adopt such 
mechanism as, or as part of. their CETA 
procedure. 

(2) Participants shall be provided, 
upon enrollment into employment or 
training, with a written description of 
the complaint procedures including 
notification of their right to file a 
complaint and instructions on how to do 
so. Recipients should designate an 
individual to monitor the operation of 
the complaint procedures, to ensure that 
complaints and related correspondence 
are logged and Hied, to ensure that 
assistance is available for properly filing 
complaints, and to ensure the 
availability, coordination, and 
promptness of all elements of the 
procedures. Upon filing a complaint, and 
at each stage thereafter, each 
complainant shall be notified in writing 
of the next step in the procedure. 

(3) Complaints may be brought by any 
individual or organization including, but 
not limited to, program participants, 
subrecipients. contractors, staff of the 
recipient or subrecipient, applicants for 
participation or financial assistance, 
labor unions, and community-based 
organizations (sec. 106(a)(1)). 

(4) With the exception of complaints 
alleging fraud or criminal activity, the 
filing of a complaint pursuant to this 
section must be made within one year of 
the alleged occurrence (sec. 106(a)(1)). 

(5) The recipient may delegate the 
authority to operate and maintain the 
complaint and hearing procedure to its 
subrecipients except for complaints 
between the recipient and its 
subrecipients (e.g. audit disallowances), 
complaints involving more than one of 
its subrecipients. or complaints directly 
involving the operations or 
responsibities of the receipient. Where 
the procedure is delegated, the recipient 
may provide for an appeal to itself from 
the decision of the subrecipient or the 
recipient may provide that the 
subrecipient's decision is the final 
decision of the recipient. Where the 
procedure is delegated, the recipient 
shall ensure that the procedures 
specified in this section are followed 
and a decision issued promptly within 
60 days after a complaint is filed. 

(6) In any case where the alleged 
violation of the Act or regulations is also 
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an alleged violation of another law. 
regulation or agreement, nothing in this 
section shall preclude an individual or 
an organization from filing a complaint 
or grievance under such other law or 
agreement with respect to the non-CETA 
cause of action, as well as filing a 
complaint under CETA. 

(7) When a participant is an employee 
of a recipient or subrecipient and alleges 
that an occurrence constitutes a 
violation of the Act. regulations, grant, 
or other agreements under the Act, os 
well as a violation of the terms and 
conditions of employment under a state 
or local law or a collective bargaining 
agreement, the participant may pursue 
the complaint and hearing procedures in 
this section, or the applicable grievance 
procedures under the state or local law 
or the collective bargaining agreement, 
pursuant to S 676.84. A participant who 
selects the procedures provided in this 
section is not precluded from filing a 
complaint under S 676.84. A participant 
who selects the procedure in $ 676.84. 
unless otherwise prohibited by state or 
local law. or applicable collective 
bargaining agreement, is not precluded 
from filing a complaint under this 
section (sec. 106(a)). 

(8) The complaint procedures shall 
provide that the identity of any person 
who has furnished information relating 
to, or assisting in. an investigation of a 
possible violation of the Act shall be 
kept confidential to the extent possible, 
consistent with a fair determination of 
the issues. The above sentence shall 
also apply to complaints filed with the 
recipient against the subrecipient. 

(b) Complaint procedures. The 
complaint resolution procedure shall 
include: 

(1) Opportunity to file a complaint. All 
complaints shall be in writing. 

(2) Opportunity for informal resolution 
of the complaint 

(3) Written notification of an 
opportunity for a hearing when an 
informal resolution has not been 
accomplished. The notice shall state the 
procedures for requesting a hearing and 
shall describe the elements in the 
hearing procedures including those set 
forth in paragraph (c) of this section. 

(4) Opportunity to amend the 
complaint prior to a hearing. 

(5) Opportunity for a hearing pursuant 
to paragraph (c) of this section within 30 
days of filing the complaint. 

(6) A final written decision to the 
complainant which shall be made within 
60 days of the filing of the complaint and 
shall include: 

(i) The reason(s) for the decision. 

(ii) A statement that the procedures 
delineated In this section have been 
completed. 


(iii) Notice of the right to file a 
complaint with the Grant Officer 
pursuant to i 676.86 of this subpart 
where any party disagrees with the 
decision. 

(c) Hearing procedure . A hearing shall 
be provided within 30 days after filing a 
complaint The hearing procedure shall 
include: 

(1) Written notice of the date, time 
and place of the hearing, the manner in 
which it will be conducted, and the 
issues to be decided. Other interested 
parties may apply for notice. Such other 
interested party is a person or 
organization potentially affected by the 
outcome. The notice to other interested 
parties shall include the same 
information furnished to the 
complainant and shall further state 
whether such interested parties may 
participate in the hearing and if 
applicable, the method by which they 
may request such participation. 

(2) Opportunity to withdraw the 
request for hearing in writing before the 
hearing. 

(3) Opportunity to request 
rescheduling of the hearing for good 
cause. 

(4) Opportunity to be represented by 
an attorney or other representative of 
the complainant's choice. 

(5) Opportunity to bring witnesses and 
documentary evidence. Recipients or 
subrecipients shall cooperate in making 
available any persons under their 
control or employ to testify, if such 
persons are requested to testify by the 
complainant. 

(6) Opportunity to have records or 
documents relevant to the issues 
produced by their custodian when such 
records or documents are kept by or 

for the recipient or its subrecipient in the 
ordinary course of business. 

(7) Opportunity to question any 
witnesses or parties. 

(8) The right to an impartial hearing 
officer. 

(9) A verbatim record of the 
proceeding. 

(10) A written decision from the 
hearing officer to the complainant(s) and 
any other interested parties within 60 
days of the filing of the complaint This 
period may be extended with the 
written consent of all of the parties for 
good cause. The written decision shall 
include a statement of facts, a statement 
of reasons for the decision and a 
statement of remedies to be applied. 

(11) Where a complaint procedure 
rovides for a recipient's review of the 
earing officer's decision, the recipient 

shall provide a final written decision to 
the comp)ainant(s), and any other 
parties, by certified or registered mail, 
return receipt requested, as provided in 
paragraph (c)( 10) of this section within 


GO days after the compliant is filed. 

(12) Where local law or other 
personnel rules require procedures in 
addition to those specified above, 
similarly employed CETA participants 
shall be notified of their right to use the 
same procedures (Sec. 122(k)). 

§ 676.84 Grievance or complaint 
procedures it employer level. 

(a) Policy . (1) Whenever the recipient 
or subrecipient is an employer, it shall 
continue to operate or shall establish 
and maintain for its participants a 
grievance procedure relating to the 
terms and conditions of CETA 
employment. The employer who does 
not have a grievance procedure may use 
the complaint procedure of the recipient 
or subrecipient under § 676.83 (sec. 
106(a)(2)). 

(2) A participant who elects the 
procedure in this section, unless 
otherwise prohibited by State or local 
law or applicable collective bargaining 
agreement, is not precluded from filings 
complaint under { 676.83. 

(b) Minimum requirements . Those 
employers who do not utilize the 
complaint procedures in $ 676.83. shall 
establish or maintain grievance 
procedures which shall provide at a 
minimum: 

(1) Notice, upon enrollment into 
employment or training, of the scope 
and availability of such procedures 

(2) Notice, at the time the grievance is 
filed, of the procedures under which the 
grievance is being processed. 

(3) Written notification of the 
disposition of the grievance and the 
reasons therefore, which shall be issued 
within 60 days of filing unless the 
grievance procedure or the collective 
bargaining agreement specifically 
provides other limits. 

(4) Written notification of the right to 
file a complaint alleging violations of 
CETA with the Grant Officer from the 
decision issued, pursuant to S 676 86. 

(5) If no violation of the Act. 
regulations, grant, or other agreements 
under the Act is alleged, the 
complainant, upon receipt of written 
notification of the disposition of the 
grievance may pursue any other remedy 
authorized under other Federal, State or 
local law. 

(c) Equal benefits . Where local law or 
other personnel rules require 
procedures, in addition to those 
specified in paragraph (b) above, for any 
adverse action including termination ol 
employment, similarly employed CETA 
participants shall be notified of their 
right to use the same procedures (see. 
122(k)J. 

(d) Private for profit employer 
grievance procedures. Nothing in this 
section shall require a private for prom 
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employer to establish a new grievance 
procedure or to modify an existing 
procedure as a condition of participating 
in programs for the training and hiring of 
participants under the Act. If a private 
for profit employer does not have a 
gnevance procedure for its employees 
regarding the terms and conditions of 
employment the CETA employees may 
use the complaint procedures specified 
in $078.83 

j44 FR 20002. Apr. 3.1079; 44 FR 28654, May 

15.1079| 

5 67685 Exhaustion of recipient level 

procedure. 

(a) Exhaustion required. No 
complainant subject to the procedures 
specified in either § 676.03 or 5 876.64 
may file a complaint with the Grant 
Officer until the recipient level 
procedures have been exhausted. 

(b) Exhaustion exceptions, 

Complainants who have not exhausted 
the procedures at the recipient level may 
file the complaint at the federal level, 
ind the Grant Officer shall accept such 
complaint if he or she determines that: 

(1) The recipient or subrecipient has 
not acted within the time frames 
specified in § 670.63 and $ 676.84; or 

(2) The recipient's or subrecipient's 
procedures are not in compliance with 
{67&B3 or 676.64. whichever is 
applicable; or 

(3) An emergency situation exists. 

$ 676.66 Complaints and investigations at 

the Federal level. 

(a)(1) General; final determination of 
substantial evidence. Where local 
administrative remedies have been 
exhausted, section 106(b) of the Act 
requires that a Final determination of the 
complaint shall be made within 120 days 
after the Grant Officer receives the 
complaint The Grant Officer's 
resolution pursuant to section 108(i)(l) 
of the Act constitutes the "final 
determination" required to be 
accomplished within the 120 days 
specified in section 106(b) of me Act 
Thn final determination process in non¬ 
criminal matters consists of the 
determination of substantial evidence 
(<Miher supporting or not supporting the 
allegations of the complaint or the belief 
Uwt a recipient or subrecipient is failing 
‘o comply with the requirements of the 
Act or the regulations), and the 
procedures regarding notice, informal 
resolution, and notice of opportunity for 
he *\ ia » U , e8labliah ^ in S 076.66 below. 
irrT t , ac ^ n distinguished. Section 
107 ,°* 11,8 Act provides for judicial 
review of "final action" with respect to 
disapproval of a prime sponsor's 
comprehensive employment and 

‘nnreng p | an 104 of ^ e 


Act." or "final action" taken with 
respect to any recipient in the nature of 
a sanction under section 106. Such "final 
action" is defined in 5 696.91(f) and is 
different than "final determination" as 
defined in paragraph (a)(1) of this 
section because, except in the cose of a 
Grant Officer's final determination 
dismissing the compliant in accordance 
with 5 676.60(e) where there are no 
disputed questions of fact, the 
opportunity for a hearing is provided 
upon receipt of the final determination * 
under S 676.86(f)- The length of the 
hearing process is subject to the actions 
of the parties requesting the hearing and 
the complexity of the issues being heard* 

(b) Complaints. (1) Every complaint 
shall be filed in writing before the 
commencement of any investigation or 
corrective action shall be required. The 
complaints will be filed with the Grant 
Officer or. in the case of complaints 
alleging discrimination under section 
132. with the Regional Director. Office of 
Civil Rights (OCR). However, a 
complaint filed with either the Grant 
Officer or the Regional OCR Director 
shall be deemed properly filed and shall 
be referred (as necessary) to the 
appropriate office. The complaint shall 
be filed only after local remedies have 
been exhausted and no later than 30 
days from the date of receipt of the 
written descision or notice required by 
S 676.83 or § 676.84. The complaint 
should contain the following. 

(1) The full name, telephone number (If 
any), and address of the person making 
the complaint. 

(ii) The full name and address of the 
respondent (the recipient, or 
subrecipient or person against whom the 
complaint is made). 

(iii) A clear and concise statement of 
the facts, including pertinent dates, 
constituting the alleged violation. 

(iv) Where known, the provisions of 
the Act. regulations, grant or other 
agreements under the Act believed to 
have been violated. 

(v) A statement disclosing whether 
proceedings involving the subject of the 
complaint have been commenced or 
concluded before any federal state or 
local authority, and, if so. the date of 
such commencement or conclusion, the 
name and address of the authority and 
the style of the case. 

(vi) A copy of the final decision of the 
recipient or subrecipient issued pursuant 
to i 676.83 or § 676.84 of this subpart 

(2) A complaint will be considered to 
have been filed when the Grant Officer 
receives from the complainant a written 
statement sufficiently precise to both 
identify those against whom the 
allegations are made and to fairly afford 
the respondent an opportunity to 


prepare a defense. A complaint may be 
amended to cure defects or omissions, 
or to clarify and amplify allegations 
made therein, and such amendments 
relate back to the original filing date. 

(3) A complaint once filed may be 
withdrawn only with the consent of the 
Grant Officer. If the complainant fails to 
cooperate or is unavailable, the 
complaint may be dismissed upon 
reasonable notice to the last known 
address of the complainant. 

(c) Investigation of complaints. 
Whenever the Grant Officer receives a 
complaint filed in accordance with 
sections (a) and (b) above, the complaint 
shall be investigated if it alleges that 
any person, recipient or subrecipient has 
failed to comply with the requirements 
of the Act. regulations, grant or other 
agreements under the Act. The Grant 
Officer shall promptly issue a notice to 
the recipient or subrecipient which shall 
include a copy or summary of the 
complaint and which shall direct the 
recipient or subrecipient to forward a 
copy of the complete administrative file, 
including a copy of the certified 
verbatim transcript of the hearing, 
within 15 days of receipt of such notice 
to the Grant Officer. Such investigation 
shall be completed and a conclusion 
made pursuant to { 676. 66(e) within 120 
days of the filing of the complaint, 
expect that the time may be extended 
with the written consent of all the 
parties. 

(d) Audit reports. Upon receipt of a 
final audit report the Grant Officer will 
promptly transmit the audit report to the 
recipient and/or subrecipient for a 
comment period not to exceed 30 days, 
or for such additional time as the Grant 
Officer may allow. Within 30 days after 
the end of the comment period the Grant 
Officer shall make his initial 
determination pursuant to 5 076.88(a). 

(e) Onsite review and other bases for 
investigation. If after an onsite review, 
monitoring visit, review of reports, data 
or other information, the Grant Officer 
has reason to believe that a recipient or 
subrecipient is failing to comply with the 
requirements of the Act, regulations, 
grant or other agreements under the Act, 
the Grant Officer or other designated 
authority shall investigate the matter 
(sec. 106(b)). 

(f) Complaints against DOL If a Grant 
Officer or other employee of ETA takes 
an action under CETA. o r fails to take 
an action required under CETA. any 
adversely affected recipient 
subrecipient or person may file a 
complaint in accordance with the 
requirements of $ 676.86(b) with the 
appropriate Grant Officer, or the 
Assistant Secretary if the complaint is 
against ETA generally, and such 
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complaint shall be investigated and a 
final determination issued pursuant to 
5 676.86(e). with a right to request a . 
hearing pursuant to { 676.88(0. These 
procedures may be utilized only if the 
procedures found at §5 676.83. 84. 85. 86, 
and 88 are otherwise inapplicable. 

tgj Complaints alleging discrimination 
and equal opportunity compliance 
reviews. (1) The provisions of this 
subpart shall apply to complaints 
brought under section 132 alleging 
discrimination on the basis of race, 
color, religion, sex. national origin, age. 
handicap or citizenship (in the case of 
participants), provided however, that: 

(1) After exhaustion of recipient level 
procedures as provided in § 876.85. such 
complaints which are unresolved may 
be filed at the federal level with the 
appropriate Regional Director. Office of 
Civil Rights, who shall conduct 
investigations and make initial and final 
determinations with the same power 
and authority as that delegated to the 
Grant Officer in i 676.85 through 676.88 
for the receipt, investigation and 
determination on non-equal opportunity 
complaints. 

(if) When a complaint at the federal 
level alleges both discrimination and 
other violations, those portions of the 
complaint alleging discrimination shall 
be handled by the appropriate Regional 
Director. Office of Civil Rights, and 
those portions of the complaint alleging 
other violations shall be handled 
separately in accordance with the 
procedures in the following sections of 
this subpart and a separate decision 
issued: Provided. That any hearings and 
adjudications may be joined. 

(2) The Directors of the Regional 
Office of Civil Rights may undertake 
equal oportunity (EO) compliance 
reviews and are authorized to make 
intitial and final determinations with 
respect to the EO compliance status of 
recipients and subrecipients. 

f h) Other investigations. (11 The 
Assistant Secretary for Employment and 
Training may. for purposes of making 
any investigation, assign a single 
complaint or classes of complaints to 
the Office of Investigation and 
Compliance of the Employment and 
Training Administration, under such 
conditions as may be appropriate. 

|2) The Assistant Secretary for 
Employment and Training may. by 
agreement with the Office of the 
Inspector General, or the Office of the 
Inspector General may pursuant to the 
Inspector General Act of 1978. Pub. L 
05-492. 92 Stat. 1101. assume 
responsibility for any investigation 
artsing under CETA. 

|i) Utilizing other services. With the 
consent and cooperation of state 


agencies charged with the 
administration or enforcement of state 
laws, the Secretary may elect for the 
purpose of carrying out this subpart and 
section 133 of the Act. to utilize the 
services of state and local agencies and 
their employees, and notwithstanding 
any other provision of law. may 
reimburse, in whole or in part, such 
state and local agencies and their 
employees for services rendered for 
such purposes (sec. 106(h)). 

(j) Criminal investigations. 
Notwithstanding any other provision of 
this subpart, investigation by the 
Department of any matter concerning a 
tential federal criminal violation shall 
conducted as the Inspector General 
shall direct pursuant to the powers 
granted by the Inspector General Act of 
1978, Public Law 95-452, 92 Stat. 1101. 

§ 676.87 Subpoenas. 

(a) Subpoenas in investigations. (1) 

The Assistant Secretary of Labor for 
Employment and Training may issue a 
subpoena directing the person named 
therein to appear before a designated 
representative at a designated time and 
place to testify or to produce 
documentary evidence, or both, relating 
to any matter arising under the Act 
being investigated. The Solicitor, the 
Associate Solicitor for Employment and 
Training Legal Services or the Regional 
Solicitors, for good cause shown, may 
extend the time prescribed for 
compliance with such subpoenas 
(section 133(a)(3)). 

(2) Any motion to limit or quash any 
investigational subpoena shall be filed 
with the Chief Administrative Law Judge 
within 10 days after service of the 
subpoena, or. if the return date is less 
than 10 days after service of the 
subpoena, within such other time as 
may be allowed by the assigned 
Administrative Law Judge. 

(3) The timely filing ofa motion to 
limit or quash any investigational 
subpoena shall stay the requirement of a 
return on the portion challenged. If the 
Administrative Law |udge has not ruled 
upon the motion by the return date, or if 
the Administrative Law |udge rules 
subsequent to the return date, and the 
ruling denies the motion in whole or in 
part, the Administrative Law judge shall 
specify a new return date. 

(4) All motions to limit or quash 
subpoenas, and the responses thereto, 
shall be part of the public record of the 
Office of the Administrative Law Judges 
except as otherwise ordered or provided 
under these regulations. 

(b) Moncomphance . (11 In cases of 
failure to comply with compulsory 
processes, appropriate action may be 
initiated including actions for 


enforcement, forfeiture, penalties or 
criminal actions. 

(2) The Solicitor of Labor, with the 
consent of the Attorney General, may: 

(1) Institute on behalf of the Secretary 
an enforcement proceeding in 
connection with the failure or refusal of 
a person, partnership, corporation, 
recipient or other entity to comply with 
or to obey a subpoena if the return date 
or any extension thereof has passed, or 

(ii) Request on behalf of the Secretary 
the institution of civil actions, as 
appropriate, if the return date or any 
extension thereof has passed including 
seeking civil contempt in cases where a 
court order enforcing compulsory 
process has been violated. 

§ 676.88 Initial and final determination; 
request for hearing at the Federal level. 

(a) Initial determination. Upon the 
conclusion of a review of the entire 
administrative record df an investigation 
conducted pursuant to $ 676.86. or after 
the conclusion of the comment period 
for audits provided in $ 676.86. the Grant 
Officer shall make an initial 
determination of the matter in 
controversy including the allowability of 
questioned costs or activities. Such 
determination shall be based upon the 
requirements of the Act, regulations, 
grants or other agreements, under the 
Act. The determination may conclude 
either: 

(1J That based upon the entire record 
there is no violation of the Act, 
regulations, grants or other agreement* 
under the Act. 

(2) That there is substantial evidence 
to support the allegation, or finding of 
questioned costs or activities. 

(bl Contents of Initial determination 
(1J In the event that the Grant Officer 
makes a finding that there is substantial 
evidence to support the allegation of a 
violation the initial determination shall: 
(i) be in writing, (ii) state the basin of the 
determination, including factual findings 
and conclusions, (iii) specify the costs or 
activities disallowed. (iv| specify the 
corrective actions and/or sanction* 
proposed (interest costs shall be 
assessed at the rote periodically set 
forth by the Assistant Secretary for 
Administration and Management anil 
shall be computed from the date of 
violation for back pay awards, and from 
30 days after final agency action 
establishing the debt for audit 
disallowances), and |v| give notice of an 
opportunity for informal resolution of 
the matters as necessary to the 

appropriate parties, which should 

include all interested parties specified 
by the Grant Officer (2) In the event 
that the Grant Officer makes a finding o 
no violation the initial determination 
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shall: (it Be in writing, (ii) state the 
bases of the determination (factual 
findings and conclusions), and (Hi) give 
notice of the opportunity to present 
additional information within 10 days of 
receipt of the initial determination. If the 
information submitted indicates that 
there is substantial evidence to support 
the allegation, the Grant Officer shall 
after appropriate review under 
§ 67688(c). issue a new initial 
determination. (3) The initial 
determination shall be mailed by 
certified mail return receipt requested to 
the parties and interested parties. 

(c) Allowability of certain questioned 
costs. In any case in which the Grant 
Officer determines that there is 
sufficient evidence that funds have been 
misspent, the Grant Officer shall 
disallow the costs, except that costs 
associated with ineligible participants 
and public service employment 
programs may be allowed when the 
Grant Officer finds: 

(1| The activity was not fraudulent 
and the violation did not take place with 
the knowledge of the recipient or 
subrecipient; and 

(2) Immediate action was taken to 
remove the ineligible participant: and 

(3) Eligibility determination 
procedures, or other such management 
systems and mechanisms required in 
these regulations, were properly 
followed and monitored; and 

(4) Immediate action was taken to 
remedy the problem causing the 
questioned activity or ineligibility: and 

(5) The magnitude of questioned costs 
or activities is not substantial. 

(d) Informal resolution. The Grant 
Officer shall not revoke a recipient's 
grant, in whole or in part nor institute 
corrective action or sanctions against a 
recipient without first providing the 
recipient with an opportunity to 
informally resolve those matters 
contained in the Grant Officer’s initial 
determination. If the matters are 
informally resolved the Grant Officer 
shall notify the parties in writing of the 
nature of the resolution, and may close 
the file (sec. 106 (i)(!)). 

(e) Final determination . If all the 
parties and the Grant Officer cannot 
•nformaily resolve any matter pursuant 
to paragraph |d). the Grant Officer shall, 
not later than 120 days (except the time 
may be extended with the written 
consent of all the parties) after the filing 
of the complaint or receipt of an 
investigation report in the absence of a 
owiplaint. or after the issuance of an 
mittal audit determination in audit 
proceedings pursuant to 5 678.86(d). 
provide each party with a final written 
notice in duplicate by certified mail. 

urn rece, Pl requested, that ( 1 ) 


indicates that efforts to informally 
resolve matters contained in the initial 
determination pursuant to paragraph (a) 
have been unsuccessful. (2) lists those 
matters upon which the parties continue 
to disagree. (3) lists any modifications to 
the factual findings and conclusions set 
forth in the initial determination. |4) lists 
any sanctions, and required corrective 
actions, including any other alteration or 
modification of the plan, grant, 
agreement or program intended by the 
Grant Officer, and (5) informs the 
parties of their opportunity to request a 
hearing pursuant to these regulations. If 
it is determined in the final notice that 
the complaint does not state a violation 
of the Act. regulations, grants or other 
agreements under the Act. the Grant 
Officer shall dismiss the complaint. 

Such dismissal shall constitute final 
agency action unless the Grant Officer 
determines that there are disputed 
questions of fact, in which case a 
hearing before an Administrative Law 
fudge shall be afforded pursuant to 
§ 676.88(f). In such case(s) the final 
determination shall notify the parties of 
the opportunity to request a hearing in 
accordance with $ 878.88(0* 

(0 Request for hearing. Within 10 
days of receipt of the Grant Officer’s 
final determination, except those 
determinations dismissing the complaint 
without an opportunity to request a 
hearing or on the expiration of 120 days 
of the filing of a complaint with the 
Grant Officer upon which no extensions 
have been mutually agreed, any affected 
recipient, subrecipient or complainant 
may mail a request for hearing to the 
Chief Administrative Law fudge. United 
States Departent of Labor. Room 700, 
Vanguard Building. 1111 20th Street. 
N.W.. Washington. D C 20036, with a 
copy to the Grant Officer. The request 
for hearing shall be mailed by certified 
mail return receipt requested not later 
than 10 days after receipt of the Grant 
Officer's final determination and shall 
be considered filed upon receipt at the 
Office of the Administrative Law fudges. 
The request for hearing shall be 
accompanied by a copy of the Grant 
Officer’s final determination, if issued, 
and shall specifically state those issues 
of the determination upon which review 
is requested. Those provisions of the 
determination not specified for review, 
or the entire determination when no 
hearing has been requested, shall be 
considered resolved and not subject to 
further review. Only alleged violations 
of the Act. regulations, grants or other 
agreements under the Act fairly raised 
in recipient level proceedings under 
SS 676.83 or 676.84 or alleged violations 
of recipient level procedures fairly 


raised before the Grant Officer are 
subject to review. 

(g) Notification of filing. (If Upon the 
receipt of a request for hearing the Chief 
Administrative Law fudge shall 
promptly notify the Grant Officer, the 
Associate Solicitor for Employment and 
Training Legal Services, the appropriate 
Regional Solicitor's Office and each 
party and parly in interest named in the 
Grant Officer's final determination by 
certified mail, return receipt requested, 
that the request has been filed and the 
date of filing. Such notice shall include a 
copy of the Grant Officer's 
determination and the request for 
hearing. (2) Within 30 days of receipt of 
such notice the Grant Officer shall 
submit to the Administrative Law fudge 
an administrative file consisting of all 
pertinent documents tabbed and 
containing an index listing the 
documents. The administrative file shall 
at least contain the Grant Officer’s 
determinations, all pertinent 
correspondence, and a copy of the 
record in any recipient level 
proceedings. The Grant Officer shall 
simultaneously transmit one copy of the 
administrative file to the Associate 
Solicitor for Employment and Training 
Legal Services. Room N-2101. 200 
Constitution Avenue N.W., Washington, 
D.C 20210. one copy to the appropriate 
Regional Solicitor and shall retain one 
copy. (3) Within 30 days of receipt of the 
foregoing notice from the Office of 
Administrative Law fudges each party 
or party in interest shall file a notice of 
intent to participate with the Office of 
the Chief Administrative Law fudge 
upon such terms as the Administrative 
Law fudge assigned the case shall order. 

(h) Automatic participation. The 
Grant Officer shall be party to all 
proceedings. The recipient land 
subrecipient if applicable) shall be a 
party to all proceedings involving its 
grants. Attorneys employed by the 
Solicitor of Labor shall be served with 
all papers and may appear on behalf of 
the Grant Officer. 

(I) Discretionary hearing . An 
opportunity for a hearing may also be 
extended when the Assistant Secretary 
determines that fairness and the 
effective operation of CETA programs 
would be furthered. 

(j) Emergency sanctions. In 
emergency situations as determined by 
the Assistant Secretary, where it is 
necessary to protect the integrity of the 
funds, or insure the proper operation of 
the program the Assistant Secretary 
may immediately terminate or suspend a 
grantee's authority to obligate funds, in 
whole or in part and withdraw 
unexpended funds and make alternative 
temporary arrangements to carry out the 
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grant program. Within 30 days after 
such termination or suspension the 
Assistant Secretary shall notify the 
grantee of the reason for the action and 
provide an opportunity to request a 
hearing (sec. 106(e)). 

{ 676.89 Rules of procedure. 

(a) Applicability of the Federal Rules 
of Civil Procedure, On any procedural 
question not regulated by this subpart, 
the Act. or the Administrative Procedure 
Act. the Administrative Law Judge shaU 
be guided to the extent practicable by 

- any pertinent provisions of the Federal 
Rules of Civil Procedure, including the 
rules governing motions and 
intervention. 

(b) Filing . After the request for 
hearing, a copy of all papers required to 
be served on a party shall be filed with 
the Office of Administrative Law Judges 
and served upon the parties of record 
and shall contain proof of such service. 
The filing of papers with the Office of 
Administrative Law Judges, as required 
by these rules, shall be made by filing 
them with the derk. except that the 
Administrative Law Judge may permit 
the papers to be filed, in which event he 
or she shall note thereon the filing date 
and forthwith transmit them to the 
Clerk. 

(c) Consolidated or joint hearings . (1) 
In cases in which the same or related 
facts are asserted to constitute 
noncompliance with these regulations 
and the regulations of one or more other 
federal departments or agencies, the 
Administrative Law Judge may. by 
agreement with such other departments 
or agencies, provide for the conduct of 
consolidated or joint hearings conducted 
in accordance with these rules. 

(2) Upon motion of any party, and for 
good cause shown, the Chief 
Administrative Law Judge may order the 
consolidation of hearings in which 
similar facts and legal issues are present 
and where consolidation will not result 
in undue delay or prejudice to any party. 

(d) Amicus curiae. A brief of an 
amicus curiae may be filed by leave of 
the Administrative Law Judge granted 
upon motion, or on the request of the 
Administrative Law Judge, except that 
consent or leave shall not be required 
when the brief is presented by an officer 
or agency of the United States, or by a 
state, territory or commonwealth. The 
amicus curiae shall not participate in the 
conduct of the hearing, including the 
presentation of evidence and the 
examination of witnesses. 

(e) Discovery The provisions 
governing discovery as provided in the 
Rules of Civil Procedure for the United 
States District Courts. Title V 26 U.S.C.. 
Rules 26 through 37. shall apply in any 


proceeding conducted under these 
regulations to the extent that the 
Administrative Law Judge concludes 
upon application that their use would 
contribute to the just, speedy, and 
inexpensive determination of the 
proceeding. A subpoena necessary to 
secure the attendance of a witness at a 
deposition (including the production of 
documents or things) shall be obtained 
and issued as provided in 5 676.90(a) of 
these regulations. 

(f) Prehearing procedures. In certain 
complex cases, the Administrative Law 
Judge may use prehearing procedures 
including: (1) Prehearing conference. 
Prehearing conferences may be 
scheduled by the Administrative Law 
Judge upon reasonable notice in 
advance of the hearing in order to 
permit time in which to complete any 
prehearing stipulation. The purpose of 
this conference is to make a good faith 
effort to: 

(1) Discuss the possibility of 
settlement: 

(ii) Stipulate to undisputed facts and 
set forth the issues to be decided: 

(iii) Examine all exhibits or 
documents und other items of tangible 
evidence to be offered by any party at 
the hearing; 

(fiv) Exchange the names and 
addresses of all witnesses; and 

(v) Prepare a prehearing stipulation. 

(2) Prehearing agreement . (1) 
Alternatively, the Administrative Law 
Judge may enter an order requiring the 
parties to prepare a proposed prehearing 
order setting forth the issues to be 
heard, the stipulated and disputed facts, 
the anticipated witnesses and evidence 
to be presented, and any other matter 
deemed appropriate. 

(ii) The Administrative Law Judge 
may issue an order which recites the 
action taken at the conference, or 
pursuant to any prehearing agreement, 
which limits the issues to those not 
disposed of by admissions or 
agreements. The order, when entered, 
shall control the subsequent course of 
the proceeding, unless modified to 
prevent manifest injustice. 

$ 676.90 Hearings. 

(a) Time and place. Hearings shall be 
held at a time and place ordered by the 
Administrative Law Judge upon 
reasonable notice to the parties. Due 
regard shall be given to the convenience 
of the parties and their Counsel, if any. 
and the witnesses in selecting a place 
for the hearing. Subpoenas necessary to 
secure the attendance of witnesses and 
the production of documents or things 
shall he obtained from the Office of the 
Administrative luw fudges and shall be 
issued pursuant to the authority 


contained in section 133(a)(3) of the Act 
incorporating 15 U.S.C. 5 49. 

(b) Standard of Review. In all cases 
arising under i 676.86(a) the 
Administrative Law Judge shall review 
the Administrative File submitted in 
accordance with $676.88(a) and the 
request for hearing and shall determine 
whether there has been a full and fair 
hearing at the recipient level and 
whether there are any substantial 
factual issues unresolved. If the 
Administrative Law Judge determines 
that these two conditions are met. the 
case shall be decided upon the record 
and upon such briefs as the parties may 
submit. The Administrative Law Judge 
shall determine from the record whether 
there exists substantial evidence to 
uphold the decision of the Grant Officer. 
If the Administrative Law Judge 
determines that either of the two 
conditions is not met. he shall hold a 
hearing. Nothing in this subsection shall 
be construed to limit the right of the 
parties to seek a dismissal of the request 
for hearing or to seek summary 
judgment. 

(c) Evidence. Technical rules of 
evidence shall not apply to hearings 
conducted pursuant to this part, but 
rules and principles designed to assure 
production of the most credible evidence 
available and to subject testimony to 
test by cross-examination, shall be 
applied where reasonably necessary by 
the Administrative Law Judge 
conducting the hearing. The 
administrative file submitted by the 
Grant Officer shall be part of the record, 
subject to objection by any party. The 
Administrative Law Judge may exclude 
irrelevant, immaterial, or unduly 
repetitious evidence. All documents and 
other evidence offered or taken for the 
record shall be open to examination by 
the parties. A transcript shall be made 
of the oral evidence presented at the 
hearing which shall be made available 
to the parties. Copies of all exhibits 
introduced at the hearing and of 
stipulations of the parties shall be 
maintained as part of the record All 
decisions shall be based upon the 
hearing record and written Findings shall 
be made. 

(d) Non-appearance of parties. If a 
party fails to appear at a hearing the 
Administrative Law Judge may. 
nevertheless, hear the remaining parties, 
or may decide the cause on the briefs or 
dismiss the cause. 

(e) Record for decision. The transcript 
of testimony, exhibits and all papers 
and requests Filed in the proceedings 
including rulings and any proposed 
findings of fact and conclusions of la 
shall constitute the exclusive record for 
decision. 
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§ 676 91 Post-hearing procedures. 

(a) Post-hearing briefs: findings and 
conclusions. The Administrative Law 
fudge shall determine the necessity of 
and fix the time for filing post hearing 
briefs, which may contain proposed 
findings of fact and conclusions of law 
and. if permitted, reply briefs. Briefs 
should include a summary of the 
evidence relied upon together with 
references to exhibit numbers and pages 
of the transcript, with citations of the 
authorities relied upon. 

(b) Decision. After the time for 
submission of any post-hearing briefs 
has expired, the Administrative Law 
Judge shall render a decision 
adjudicating the cause. A copy of the 
decision shall be served upon all parties 
and each amicus curiae, if any. 

(c) Contents of decisions. Tlie decision 
of the Administrative taw Judge shall 
slate the factual and legal bases for the 
decision and shall state the relief to be 
ordered. The Administrative Law fudge 
shall have the full authority of the 
Secretary in ordering relief, including 
direct action against the subrecipients 

as authorized by section 106(d)(1) of the 
Act. provided that the Grant Officer 
shall have sole discretion to make the 
determinations provided for in 
§ 676.88(c). Orders for relief may 
provide for suspension or termination of, 
or refusal to grant or continue federal 
financial assistance in whole or in part, 
and may contain such terms, corrective 
action, (including reinstatement or 
backpay, or both), conditions, sanctions 
reallocations, and other provisions as 
arc consistent with and will effectuate 
the purposes of the Act and regulations 
issued thereunder, including provisions 
designed to insure that no federal 
financial assistance will thereafter be 
extended under such program unless 
and until the prime sponsor, recipient or 
suhrecipient corrects its noncompliance 
and makes satisfactory assurance that it 
will fully comply with the Act and 
regulations. The authority granted the 
Secretary to consider special 
circumstances pursuant to sections 
106(dH2) and 121(o)(2)(C) of the Act is 
reserved, and application for such 
jpecial consideration shall be made 
from a recommended decision of the 
Administrative Law fudge to the 
Secretary, which authority will be 
exercised pursuant to S 676.91(f). 

(d) Adjustments in payments. Where 
1 appears after a hearing pursuant to 

, 11 i su hp*»rt that program funds have 
wreu expended in violation of the Act, 
he regulations, grant, or other 
Agreements under the Act, the 
minisirative Law Judge may direct, in 
order to prevent further unauthorized 


expenditures, that unexpended funds be 
returned or that funds otherwise 
payable under the Act be withheld in 
order to recover any amount expended 
for unauthorized purposes in any fiscal 
year. When funds are ordered withheld 
the recipient shall neither reduce 
program operations, not reduce 
compensation to any participant, or 
otherwise expand less than those sums 
called for in the grant. Any such 
reduction in expenditures may be 
deemed sufficient cause for emergency 
termination (sec. 106(g)). 

(e) Termination of grant. When the 
final decision terminates the grant in 
whole or in part after hearing pursuant 
to this subpart, the final decision shall 
specify the extent of termination and the 
date upon which such termination 
becomes effective. Upon receipt of this 
notice, the recipient shall: 

(1) Discontinue further commitments 
of grant funds to the extent that they 
relate to the terminated portion of the 
grant. 

(2) Promptly cancel all subgrants, 
agreements and contracts utilizing funds 
under this grant to the extent that they 
relate to the terminated portion of the 
grant. 

(3J Settle, with the approval of the 
Secretary, all outstanding claims arising 
from such termination. 

(4) Submit, within a reasonable period 
of time, after the receipt of the notice of 
termination, a termination settlement 
proposal which shall include a final 
statement of all unreimbursed costs 
related to the terminated portion of the 
grant. 

(f) Final decision . The decision of the 
Administrative Law Judge shall become 
the final decision of the Secretary and 
final agency action unless, within 30 
days, the Secretary files an order with 
the Office of Administrative Law Judges 
staying the decision pending a review 
on the merits. The decision by the 
Secretary on review shall be final 
agency action when filed with the Office 
of Administrative taw Judges. 

(g) Alternative provision of services. 

If the final decision specifies suspension 
or termination of the grant the Grant 
Officer shall determine how services 
shall be maintained in the recipients 
area. As part of the determination, the 
Grant Officer shall determine whether 
any funds shall be reallocated to the 
state or to another recipient to serve the 
area formerly served by the terminated 
or suspended recipient The Grant 
Officer may also consider the 
desirability of providing direct federal 
services to the area through appropriate 
means (sec. 1021. 


§ 676.92 Final action; Judicial review. 

(a) Final action. The final decision of 
the Secretary, or the Grant Officer's 
final determination dismissing the 
complaint where no hearing is offered 
pursuant to i 676.88(c). constitutes final 
action within the meaning of the Act 
and the Administrative Procedure Act, 5 
U.S.C. { 704. 

(b) Judicial review. Judicial review of 
final action must be filed not later than 
60 days after receipt of the Grant 
Officer's dismissal or the decision of the 
Secretary in accordance with section 
107 of the Act. 

(c) Transmittal of record. The Office 
of Administrative taw Judges shall 
maintain and transmit to the appropriate 
United States Court of Appeals the 
record of the proceedings, where on 
appeal is taken from final agency action, 
as directed by the Secretary and as 
required by the appropriate Federal 
rules, except for final determinations of 
the Grant Officer dismissing the 
complaint pursuant to § 676.88(e) in 
which case the Grant Officer, after 
review by the Regional Solicitor, shall 
transmit the record as provided above, 

§ 676.93 Other authority. 

Nothing contained in thta subpart 
shall be deemed to prejudice the 
separate authority of other law 
enforcement officials to pursue remedies 
and sanctions available outside the Act. 
Nothing in this subpart shall be deemed 
to reduce the responsibility and full 
liability of the prime sponsors and other 
recipients. 

(Sec 126 of the Comprehensive Employment 
and Training Act (Pub. L 95-524.92 Stat. 

1909, (29 U.S.C. 801 et **?)) 

Signed at Washington. D.C., this 19th day 
of January. 1961. 

Ray Marshall, 

Secretary of Labor. 
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